Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


!S 


I 


t. 


■-»  -    ^''.    V  l£^  ' 


AMEE 

■or 


EISTG-I 


Eaileoa 


A  OOLLECTIOH 


BULIOAD  OaSBS  is  THB  < 

ur  AjiEaicA  A.S 


VOL. 


HORTHPORT, 
ED'WARD    T 


^^<7  Tf- 


<• 


COPYRIOHT,  188:2.  BT 
EDWARD  THOMPSON. 


TABLE 

OF  THE  CASES  REPORTED. 


PAOB 

AdamB  Express  Co.  v.  McConnell..  240 

Addison  «.  Lewis 702 

Aiken,  Rogan  v 201 

Atchison,  etc.,  R.  Co..  Denver  v, . .  374 
Atchison,  etc.,  R.  R.  Co.  v.  People 

ex  rel.  Atty.  Gen 642 

Baldwin  v.  London,  eic.,  R.  R.  Co.  175 
Baliimore,  etc,  R  R.  Co.,  Henen  v,  406 
•, «.  Humphrey , 381 


-,  McGrawv. 


PAOiK 


■/etc.:  ^^<T. 


Central  Ohio,  R.  R.  Co.,  Pittsburg 

etc.,  R  R.  Co.  V 535 

City  Cape  May,  Cape  May,  etc., 

XLandiDg  R.  R.  Co.  v 474 

Chafee  v.  Mississippi,  etc.,  R  R 

Co 426 

Chalk  V.  Charlotte,  etc.,  R  R  Co.  106 
Chapman  v.  Pittsburg,  etc.,  R.  R 

Co 484 


Beauchamp  v.  International 

RR  Co 807 

Boehm,  Houston,  etc.,  R  R  Co.  v.  866 
Bonham  v.  Charlotte,  etc.,  R  R. 

Co 418 

Boston,  etc.,  R  R  Co.,  Forbes  v, .    76 

Boyd,  State  v. 166 

Branch  v,  Jesup 558 

Brasch  ft  Co.,  Millen  v 826 

Bray's  Administrator  v.  Seligman's 

Administrator 653 

Brooklyn,  etc.,  R  R  Co.,  People 

of  New  York  v 454 

Brown  tj.  Great  Western  R  R  Co.  271 
Buffalo,  etc,  R  R  Co.  v.  O'Hara.  317 
Butler  «.  East  Tenn.,  etc.,  Virginia 

RR  Co...  249 

Burke,  Houston,  etc.,  R  R  Co.  v.  869 

■  Houston,  etc.,  R  R  Co.  «...    59 

Burlington,  etc.,  R  R.  Herrimanv.  889 

Burlington,  etc.,  R.  R  Co.,  Hill  v,    21 

Burgess  v.  Beligman 655 

Bush,  Detroit,  etc.,  R  R  Co.  i>.. ..  151 
Butler,  GaWeston,  etc..  R.  R.  Co.  v.  552 
Camden,  etc.,  R  R  Co.,  Elkins  «. 

590,  689 
Cape  May,  etc..  Landing  R  R  Co. 

V,  City  Cape  May 474 

Cape  May,  etc.,  Landing  R  R.  Co. 

«.  Johnson 476 

Central  R  R  Co.,  Lehigh  Coal  & 

NaT.  Co.  r 479,  512 

Central,  etc.,  R  R.  Co.  v.  People  ex 

rel.,  Taylor 646 


otte,  etc.,  R  R  Co.,  Bonham 


418 
etc.,  R  R  Co.,  Chalk  v.  106 
Cheraw,  etc.,  R.  R  Co.,  State  ex 

rel.  Thompson  v 631 

Chicago,  etc.,  R  R.  Co.,  Hicken- 

bottom  tJ 609 

,  f>.  Jenkins 118 

,  Moore  17 401 

,  Post  t> 845 

,  V.  United  States 48^ 

,  V.  Wiggins  Feriy  Co 509 


Coleman,  Eliason  v 433 

Cook  V.  Detroit,  etc.,  R  R  Co... .  443 
Cummins  v,  Dayton,  etc.,  R.  R.  Co.  36 
Dayton,  etc. ,  R  R  Co. ,  Cummins  v.  36 
Denver,  etc.,  R  R.  Co.  t>.  Atchison 

etc.,  R.  R  Co 374 

Detroit,  etc.,  R.  R  Co.  v.  Busch. .  151 

,Cook^> 443 

,  V.  McKenzie 15 

,  Walker© 251 

Diehl,  Woodruff  Parlor  Coach  Co. 

V 294 

Donahoe,  Galveston,  etc,  R  R.  Co. 

V 287 

Donnell  v,  Portland,  etc.,  R  R  Co.  139 
East  Tenn.,  etc,  R  R  Co.,  But- 

ler«. 249 

,  United  States  v. 259 

Eichelburger  v.  Pittsburg,  etc.,  R. 

R  Co 158 

Ellerman,  New  Orleans,  etc.,  R.  R. 

Co.« 144 

Eliason  v.  Coleman 433 


IV 


TABLE  OF  THK  GASES  REPORTED. 


PAOB 

Elkins  «.  Camden,  etc.,  R.  R.  Co. . 

590,  689 
EraDSville,  etc.,  R.  R.  Co.  v.  Erwin.  263 

,  V.  Montgomery. 196 

Ex  parte  Brown  and  Wife  et  al., 

Gibbes  «.  Greenville,  etc.,  R.  R. 

Co 728 

Faler,  New  Orleans,  etc.,  R.  R. 

Co.« 9« 

Farmers'  Loan  and  Trust  Co.,  Tur- 

nero 680 

Ferguson,  Texas,  etc.,  R.  R  Co.,  v,  896 
Flerst,  Pittsburg,  etc.,  R  R.  Co.  v..  437 

Fisher  v.  Seligman 670 

Fitchburg,  etc. ,  R.  R  Co.,  Forbes  v.  80 
Forbes  v,  Boston,  etc.,  R.  R.  Co. . .    76 

c.  Fitchburg.  etc. ,  R  R  Co.    80 

Fort.  Texas,  etc.,  R  R  Co.  « 892 

Fowler  v,  Liverpool,  etc.,  Steam 

Co 286 

Framingham,    etc.    R    R    Co., 

Pond  V 661 

Freed,  Memphis,  etc..  R.  R  Co.  «.  212 
Galveston,  etc..  R.  R  Co.  v,  Butler.  652 

,  «.  Donahoe 287 

Georgia  R  R  &  Banking  Co.  v. 

Smith 886 

Grand  Trunk  R  R,  Rae  v 470 

Great  Western  R  R  Co.,  Brown  v.  271 
Greenville,    etc.,  R  R    Co.,  Ex 

parte  Brown  and  Wife  et  al.  o. . . .  723 
,  In  re  Fif  tv-f  our  First  Mort- 
gage Bonds,  Gibbes  v 789 

Greenwood  v.  Union  Freight  R.  R 

Co 626 

Hall  V,  Memphis,  etc.,  R  Co 848 

'  Hannibal,  etc.,  R  R  Co.,  Swigertv.  822 

Hawkins,  Small  0 482 

Hecht.  St  Louis,  etc.,  R  R  Co.  v..  222 
Henenv.  Baltimore,  etc.,  R  R  Co.  496 
Herriman  «.  Burlington,  etc.,  R  R 

Co 889 

Hickenbottom  v,  Chicago,  etc.,  R 

RCo 609 

Hill  V.  Burlington,  etc. .  R  R  Co. .  21 
Houston,  etc.,  R  R  Co.  «•  Boehm.  866 

,  V,  Burke 69,  869 

Houston.  A  Texas  Cen.  R  R  v. 

Leslie 407 

Houston,  etc.,  R  R  Co.  o.  Nichols.  861 

,Poole« 197 

,  «.  Rand 899 

^,0.  Rust 128 

,  Van  Alstvne  v 686,  477 

Humphrey,  Baltimore,  etc.,  R  R. 

Co. « 881 

Indianapolis,  etc.,  R.  R.    Co.  v. 

Morganstein 469 

International,  etc..  R  R.  Co.,  Beau- 
champ  «. 807 


In  re  Fifty  Four  First  Mortgage 

Bonds.  Gibbes  V.  Greenville,  etc., 

RRCo 789 

Jackson  v.  Twenty  Third  (18d}  St., 

RR  Co 648 

Jenkins,  Chicago,  etc.,  R  R  Co.  v.  118 
Johnson,  Cape  May»  etc..  Landing 

RRCov 476 

Jesup,  Branch  v 668 

.  Savannah  v 678 

Jewett,  McEinney  v 209 

Eeeter  v,  Wilmington,  etc.,  R  R. 

Co 165 

Kilty,  State* 168 

Kirk  wood,  Marquette,  etc.,  R  R 

Co.« 86 

Knight  V,  Providence,  etc.,  R  R 

Co.     90 

Koch.  Memphis,  etc.,  R  R  Co.  v..  480 
Lake  Shore,  etc.,  R  R  Co.,  Tay- 

lor© 127 

Lawrence  v.  Smith 604 

Lehigh  Coal  and  Navigation  Co.  v. 

Central  R  R 479,  612 

Leslie,  Houston,  etc..  R  R  v, 407 

Lewis,  Addison  v 702 

Lindley  v.  Richmond,  etc. ,  R  R  Co.    81 

Little  Rock  R  R  Co. «.  Perry 610 

Liverpool,  etc.,  Steam  Co.,   Fow- 

lerv 886 

London,  etc.,  R  R  Co.,  Baldwin 

&Co.« 175 

McCoDnell,«  Adams  Express  Co.  v„  240 
McGraw  v.  Baltimore,  etc.RR  Co.  188 
McKenzie,  Detroit.   R.  R  Co.  v.    16 

McKinney  9.  Jewett 209 

Mathers,  St.  Louis,  etc.,  R  R  Co.  v.  600 
V.  Murchison 


Marquette,  etc.,  R.  R  Co.  «.  Kirk- 
wood 85 

Memphis,  etc.,  R  R  Co.  v.  Freed.  212 

,HalU 848 

,  «.  Koch 480 

Merchant,  State  ex  rel.  Atty.-Gen. «.  616 
Meyer  v,  Virginia,  etc.,  R  R  Co. .  178 
Michigan,  etc,  R  R.  Co.  v,  Myrick.    25 

Millen  «.  Brasch  Co 826 

Missouri  River,  etc.,  R  R.  Co., 

Riffginst? 242 

Mississippi.  R  R  Co.,  Chafee  «.  426 
Mooney  9.  Union  Pacific  R  R  Co.  181 
Moore  v.  ChicsAt).  etc..  R  R  Co. .  401 
Montgomery,  fivansville,  etc.,  R 

RCo.r 195 

Morganstein  «.  Indianapolis,  etc., 

RRCo 469 

Murchison,  Matthews  v 698 

Myrick,  Michigan,  etc..  R  R  Co. «.    25 
New  Orleans,  etc,  R  R   Co.  «. 
Ellerman 144 


TABLE  OF  THE  OASES   BEPOBTSD. 


PAOB 

New  Orleans,  etc.»  R  R.  Co.  v. 

Filler. 96 

New  York,  R  R  Co,  Nicholas  v,  108 

,  Peoples 1 

Nichols,  Houston,  etc.,  R  R  Co.  v.  861 
Nicholas  e.  New  York,  etc.,  R  R 

Co 108 

O'Hara,  Boflalo.  etc..  R  R  Co.  v,  817 
Patterson,  etc.,  R  R  Co.,  State  v.  184 
People,exrel.  Atty.-Qen.,  Atchison, 

etc..  R  R  Co.  e. 542 

People  of  New  York  e.  Brooklyn, 

etc.,  R  R  Co 464 

People,  ex  rel.  Taylor,  Central  R 

R  Co.« 546 

People  V.  New  York,  etc,  R  R  Co.      1 

Penn.  R  R  Co.,  Sleeper  V 291 

Perry.  Little  Bock,  etc.,  R  R.  Co.  v.  610 
Pittsburg,  etc.,  R  R  Co.,  Chap- 
man ff 484 

c.  Central  Ohio  R.  R  Co... .  535 

,  Eichelburger  v 158 

e.  Fierst 487 

Poole  «.  Houston,  etc.,  R  R  Co.. .  197 
Pond  e.  Framingham,  etc.,  R  R 

Co 651 

Portland,  etc..  RR  Co.,  DonnelU.  189 
Post  V.  Chicago,  etc.,  R  R  Co. .. .  846 

Powell «.  State 156 

Proyidence.     etc.,     R    R     Co., 

Knight  9. 90 

.  Vaughan  v 41 

Bae  9.  Grand  Trunk  R  R 470 

Band,  Houston,  etc.,  R.  R.  Co.  t, .  899 
Beed,  Richmond  St.  R.  R  Co.  t. . .  69^7 
Bichmond.  R.  R.  Co..  Lindlev  «.  81 
Bichmond  St.  R.  R  Co,  t.  Reed. . .  697 
Biggins  V,  Missouri  River,  etc.,  R. 

R.Co 242 

Bogan  V.Aiken 201 

Bust,  Houston,  etc.,  R  R  Co.  v.. .  128 
Santa  Cruz  R  R  Co.  «.  Spreckles.  679 

Sayannah  e.  Jessup 578 

Schultz  V.  Third  Ave..  R  R.  Co. . .  412 
Seligman's  Administrator,    Bray*s 

Administrator  v 658 

Seligman,  Burgess  v 665 

.Fisher  « 670 

Sleeper  «.  Penn.  R  R  Co 291 

Small  c.  ^wkins 483 

Smith,  Georgia  R.  R  and  Banking 

Co.i^ 885 

,  Lawrence  v 604 

«.  St.  Paul,  etc..  R  R.  Co. .  262 

South  and  North  AU.  R  R.  Co.  r. 

Wood 419 

Southern  R  R  Co..  Sumner  v 18 

Southern  Pacific  R  RCo.,  Wil8<m  v.  161 
Spreckles.  Santa  Cruz  R  R  Co.  e.  679 
States.  Boyd 155 


FAOB 

State  «.  Kilty 158 

ex  rel.  Atty.-Gen.  e.  Mer- 

cliant 516 

State  V.  Patterson,  etc.,  R  R 184 

.Powell  « 166 

.  Summitt  v 302 

Stowellv.  Stowell 598 

State  ex  rel.  Thompson  e.  Cheraw, 

etc.,  R  R  Co 681 

Sumner  e.  Southern  R.  R.  Co 18 

Summitt  V.  Stote 302 

Swigert  V.  Hannibal,  etc.,  R  R  Co.  822 
Syracuse,  etc.,  R.  R  Co.,  e.  Syra- 
cuse Sav.  Bank 586 

Syracuse  Savings  Bank  v.  Syracuse, 

etc.,  R  R  Co 686 

St.  Paul,  etc..  R.  R  Co..  Smith  v.,  262 
St.  Louis,  etc.,  R>  R  Co.  v.  Hecht.  222 

,  V.Mathers 600 

,  RectortJ 264 

Taylor  e.  Lake  Shore,  etc.,  R  R. 

Co 127 

Terre  Haute.  R  R  Co.,  Erwin  e.  262 
Texas,  etc..  R  R.  Co.  e.  Ferguson.  896 

V,  Fort 892 

Third  Ave.  R  R  Co.,  Schultz  e...  412 
Toledo,  etc..  R.  R  Co.,  Wilcox  t>..  618 
Turner  v.  Farmers'  Loan  &  Trust 

Co 580 

Twenty  Third  St.  R  R  Co.,  Jack- 

son  V 648 

Union  Freight  R  R.  Co.,  Green- 
wood e 526 

Union  Pacific  R  R  Co.,  Mooney  «.  181 
United  States,  Chicago,  etc.,  R.  R 

Co.  V 48 

e.  East  Tenn.,  etc.,  R  RCo,  259 

,  Union  Pacific  R  R  Co.  e.     64 

Union  Pacific  R  R  Co.  e.  U.  S... .  64 
Van  Alstyne  e.  Houston,  etc.,  B.  R. 

Co 447,  686 

Vaughan  o.  Providence,  etc.,  R  R. 

Co 41 

Virginia,  etc.,  R  R  Co.,  Meyer  c.  178 
Wabash,  etc.,  R  R  Co.  v.  Rector.  264 
Walker  v.  Detroit,  etc.,  R  R  Co..  251 
Whitehead  v.  Wilmington,  etc.,  R 

R  Co.; 168 

Wiggins  Ferry  Co.,  Chicago,  etc., 

R.R.Co.t>. 509 

Wilcox  V.  Toledo,  etc.,  R  R  Co.. .  518 
Wilson  T,  Southern  Pacific  R  R. 

Co 161 

Wilmington,  etc.,  R  R  Co.,  Kee- 

tere 166 

,  Whitehead* 168 

Wood,  South  and  North  Ala.,  R 

R.  Co.  r 419 

Wtxxlruff  Sleeping  Parlor  Coach 

Co.,  DiehU 294 


TABLE  OF  CASES 

CITED  BY  THE  COURT.— Volume  IX. 


PAOB 

Abbott  V,  Johnson  B.  R  Co.»  80 

N.  Y.  81 8 

Akerly  v.  Vilas,  ^  Wis.  166 601 

Adams  v,  O'Connor,  100  Mass.  616.  268 
Alderman  v.  Eastern  R.  R,  116 

MaBS.238 78 

Aldrich  v,  Howard,  7  R  I.  214 129 

Alexander  v.  Greene,  7  Hill.  688. .  106 
Algieri;.  Bteamer  Maria,  14Cal.  172  161 
Anderson   v.  Northeastern  R  R 

Co.,4L.  8.216 897 

Angus  V.  Dickinson,  Meigs,  469. . .  860 
Anonymous    v.    Anonymous,    10 

How.  Pr.  868 688 

Apperson  v.  Moore,  80  Ark.  66 628 

Arnold  v.  Jones,  26  Lex.  887 ^ .    66 

Armory  v.  Armory,  6  Otto,  186. . .  607 
Ashmore  «.  Penn.  8.  8.  &  3.  Co., 

88  N.J.  L.  14 181 

Atkinson  v.  Water  Works  Co.,  L. 

R.,  6  Exch.  404 129 

f>.  Wilson,  81  Lex.  648 810 

Attomey-G(en.  v.  London  and  N. 

Wm.  K.  Co.,  6  ex  D.  247 286 

Babbitts.  Clark,  108  U.  8. 606. ...  688 
BaUey  v.  Magwire,  22  WaU.  216. . .  678 
Baker  v.  Oil  Tract  Co.,  7  W.  Va. 

464 496 

Baltimore  and  Pa.  Steamboat  Co.  v. 

Brown,  64  Pa.  8t.  77. 88 

Bank  of  the  N.  Liberties  «.  Davis, 

6  W.&  8.289 181 

Baptist  Ch.  v.  Brooklyn  Fire  Ins. 

Co.,  28  N.  Y.  160 184 

Barrett  v.  Holmes,  102  U.  8.  666. . .  667 
Barret «.  8tockton  Ry.  Co.,  2  Mon. 

and  G.  184.  7  Id.  870 204 

Batson  v.  Donovan,  4  Bam  and  Aid. 

878 66 

Baxendale  v.  Gt.  Western  R.  Co.,  1 

Neville  A  McNamara.  191 880 

Beardslee  «.  Rchardson,  11  Wend. 

26 162 


Beauregard  «.   New   Orleans,   18 

How.  600-608 667 

Beebe  v.  Armstrong,  11  Mart.  440.  604 
Beery  v.  Irack,  22  Gratt,  484;  12 

Am.  Rep.  689 604 

Belger  «.  Davismore,  64  N.  Y.  166.  174 
Bennett «.  Dutton,  10  N.  H.  481. . .  880 

f>.  O'Byrn,  23  Ind.  604 196 

Bissel  et  al.  «.  Price,  16  111.  408,418.  93 
Biezzell  v.  Booker  et  al.  16  Ark.808.  228 
Bloodgood  V,  The   Mohawk   and 

Hudson  R  R  Co.,  18  Wend.  9..  4 
Blum  V.  8ou*rn  Pullman  Palace 

Car  Co.,  8  Cent.  N.  J.  p,  691. . .  800 
Bond  V.  City  of  Newark,  4  C.  E. 

Gr.876,884 476 

Boston  Water  Power  Co.  v.  B.  and 

W.  R.  R  Co.,  28  Pickering,  860.  688 
Bowker  «.  Hill,  60  Me.  172,  176. . .  148 

Boyce  «.  Tabb,  id.  648 667 

Bradford  «.  Haggerthy,  11  Ala.  701.  181 
Branch  «.  R.  R  Co.,  77  N.  C.  847.  167 
Bresniban  «.  8heehan,  126  Mass.  11.  142 
Briggs  «.  Boston  and  Lowell  R.  R., 

6Allen,246 80 

Brown  «.  Brown,  41  Id.  88 161 

V.  Johnson,  29  Tex.  48 162 

«.  Memphis  and  C.  R  Co.,  7 

Feb.Rep.61 862 

Brown&Ottov.  Werner,  40  Md.  16.  888 

Bryant  v.  Clifford,  18  Met.  188 82 

Buckles  9.  Ellers,  72  Ind.  22 160 

Burroughs   v.    Railroad   Co.,   100 

Mass.26 31 

Burson  v.  The  Nat.  Park  Bank  of 

N.  Y 606 

Burgess  v,  Townsend,  87  Ala.  247.  174 
Burnham  «.' Grand  Trunk  R  R,  68 

Me.  208 868 

Burnside  v.  Grand  Trunk  R  RCo., 

47N.H.664 186 

Burson  «.  The  Nat.  Park  Bank  of 

N.  Y.,  40  Ind.  178 504 


« 


TABLE  OF  CASES  CITED  BY  THE  COURT. — VOL.  IX. 


Vll 


PAOB 

Bushnell  «.  Allen,  48  Wis.  467 169 

Batz  V.  MnscaUne,  8  Wall,  588 667 

Byen  v.  Fowler,  14  Ark.  105 181 

Cairo  National  Bank  v.  Crocker, 

lllMaas.  168 78 

Caldwell «.  Bartlett,  8  Duer.  841 . .    48 
Campbells.  R  R.  Co.,  1  Woode, 

868 656 

Capehart  o.  W.  and  W.  R.  R.  Co., 

glN.a 174 

Carpenter  v,  Washington  Ins.  Co., 

Id.  511 666 

Carriden,  etc.,  R  Co.  v.  Briggs,  23 

N.J.  L.  628 206 

Carroll  v.  Sofford,  8  How.  460 667 

Central  Bridge  Corporation  v.  Low- 
ell, 4  Gray,  482 688 

Central  and  Georgetown  Road  Co. 

9.  The  People 642 

Chambers  v.  Fisk,  16  Lex.  886 818 

Chas.  River  Bridge  Co.  «.  Warren 

BrideeCo.,  11  Pet.  644 890 

CheTauier  v.  Strahan,  2  Lex.  116. . .  66 
Chicago  Nat.  Bank  «.  Bailey,  116 

Ma88L228 78 

Chicago  R  Co.  v.  Griffin,  68  111. 

499 858 

Chicago  and  £.  Ry.  Co.  v.  Dane,  48 

N.  Y.  1  Hand.  240 248 

Chicago  «.  Iowa,  94  U.  8.  155 205 

Chicago,  etc.,  R  Co.  v.  People,  67 

111.11 208 

Chicago  and  Alton  Ry.  Co.  «.  Rag- 
land,  84111.  876 169 

Chicago  City  «.  Rohbins,  2  Black, 

429 81 

Christy  v.  Pridgeon,  4  Wall,  208. .  667 
Cincinnati  R  Co.  v.  Cole,  29  Ohio 

St.  126 868 

Cincinnati,  etc.,  R.  R  Co.  v.  Pon- 

tiur,  19  Ohio  St.  221 17 

Cirode  «.    Buchanan,  Adm'r,    22 

Gratt,206 496 

City  of  Aurora  v.  West,  26  Ind.  148.  606 

O^  e.  Lamson.  9  Wall.  486 667 

C^k  f).  Rochester  and  Syr.  R.  R 

Co.,  14  N.  Y.  4  Kernan,  671. .. .  190 

V,  Maanini?,  95  111.  681 120 

«.  Viles.  82  Me.  82 148 

Coggill  V,  Hartford,  etc.,  R  R.  Co.» 

8GTay.546 267 

Commercial  Bank  «.  Canal  Commis- 

cioners,  10  Wend.  81 2 

Commercial  Bank,etc.,  v.  The  State 

of  Mississippi,  4  Smedes  and  Mar- 
shall, 504 548 

Commonwealth  «.  Commissioners, 

etc,  1  Berg,  and  Rawle.  880 548 

Conlin  «.  8.  F.  and  8.  J.  R  R  Co., 

86aa.  410 187 


PAOB 

Conger  t.  Hudson  River  R  R  Co., 

6Duer.375 190 

Conroe  «.  Bull,  7  Wis.  854 545 

Cooper  «.  Young.  22  Ga.  272 191 

Couch  V,  Steel,  8  El.  and  RL  402. .  129 
Court  in  Messenger  v.  Penna.  R  R. 

Co.,  86  N.  J.  4-7 6 

Cowdrey  v.  R  R.  Co.,  1  Woods, 

886 481 

Cox  V.  N.  Y.  Cent.  R  R,  4  Hun, 

176.  182 868 

Cmeen  v.  N.  Y.  Cent.  R.  R  Co.,  51 

N.  Y.  61 190 

CromptoD  V.  Anthony.  18  Allen.  38, 

37 142 

Crowl  t>.  Nagle.  86  id,  437 120 

CrogiertJ.  the  Boston,  etc.,  St.  Bt. 

Co..  43  How.  Pr.  487 299 

Cushing  V.  Breed.  14  Allen.  376. . .     82 

Daly  V.  James.  8  Wheat.  495 666 

Daniels  v.  Clark,  38  Iowa,  656 132 

V.  Clegg.  28  Mich.  32 521 

Dartmouth  College  v.  Woodward, 

4  Wheaton,  618. 531 

Davonport  v,  Alabama  and  Chatta- 
nooga R.  R  Co.,  2  Woods.  519. .  727 

Davis  V,  Worden,  13  Gray,  306 143 

V,  The  Mayor,  etc.,  14  id. 

528 468 

Dean  v.  Yaccaro.  2  Head,  490 250 

DeGress  v.  Hubbard.  No.  45  P.  717  290 
Delamar  et  al.  v,  Hurd.  4  Col.  1. . .  549 

Delmos  v.  Margow,  25  Tex.  1 818 

Denny  v.  N.  Y.  Cent.  R  R  Co.,  16 

Gray.  481 191 

De  Sobry  v.  Nicholson,  3  Wall.  420  471 
De  Wolf  V.  Gardner,  12  Cush.  19. .  78 
Dixon  V,  R  and  D.  R  Co.,  74  N. 

C.388 86 

Dorance  9.  Preston,  18  Iowa,  395. .  182 
Douglas  V.  Pike  Co..  101  U.  S.  686, 

687 667 

Dows  V.  Nat.  Exchange  Bank,  91 

U.S.618, 78 

Duncan  v.  Hampton,  12  Mart.  92. .  604 
Dutchess  and  Co.  v.  Mabbett,  58  N. 

Y.897. 700 

Davie  v.  Briggs,  97  U.  S.  637.  688. .  667 

Eaton  et  als.  «.  Cook,  32  Vt.  58 221 

Edwards  «.  The  Grand  Junction  R 

R  Co.,  1st  Mylne  and  Craig,  650  624 
Edmeston  «.  Lyde,  1  Paige's  Ch. 

686 555 

Egberts  o.  Wood,  8  Paige's  Ch.  620  556 
Elmendorf  v,  Taylor,   10  Wheat. 

159-165 666 

Elm  wood  V.  Marcy,  92  U.  S.  294. .  667 
Embury  v.  Conner,  3  N.  Y.  511. . .  468 
English  V.  Delaware  and  H.  Canal 

Co.,  66N.  Y.  454 858 


VIU     TABLE   OF  CASKS   CITKD    BV   THE   COURT. — VUL.   IX. 


PAOB 

Endicott  v.  Mathis,  1  Stock.  110, 

114. 478 

Edos  v.  Tuttle,  8  Conn.  250 180 

Erie  and  N.  E.  R.  R  Co.  v.  Casey, 

26  Penn.  St.  287. 580 

Everett  «.  Saltus,  15  Wend.  474. . .  48 
Express  Co.  «.  Kaufman,  12  Heis, 

161 250 

Fairfield  v.  Qallatin  Co.,  100  U.  S. 

47,55 667 

Fairlie  v.  Hastings,  10  Yes.  Jun. 

125 181 

Farmers'  and  Mechanics'  Kat.  Bank 

«.  Logan,  74  N.  Y.,  568,  Tlie 

Tames,  14  Wall.  08 78 

Farmers*  Turnpike  Co.  v.  Coventry 

(10  Johns.  880) 464 

Fenner  «.  B.  and  St.  Line  R.  R.  Co., 

44N.  Y.511 210 

Fisher  v.  Seligman 665 

Fitch  V.  Newberry,  1  Doug.  (Mich). 

1 88 

Filchburg  R.  Co.  v.  Gage,  12  Gray, 

893 208 

Folger  V.  Fitzhugh,  41  N.  Y.  228. .  588 

Forward  v.  Pittard,  1  T.  R.  27 191 

Fowler  v.  Gilman,  18  Met.  267 80 

Fraloff  V.  N.  Y.  etc.,  R  R..Co.,  10 

Blatchf.  16 896 

Franklin  R'k. «.  Cooper,  89  Me.  555  181 
Franklin  BIli^.  Steward,  87  Me.  524  188 
Franklin  B'k  Nav.  Co.,  11  G.  and 

J.  88 

Franciscus  v.  Surgent,  6  Rob.  88. .  504 
Frederick  v.  Marquette  R.  C.  87 

Mich.  842 858 

Friend  v.  Wood,  6  Gratt.  195 191 

Frink  «.  Potter.  17  111.  406 268 

Forbs  V,  Boston  and  Lowell  R.  R. 

Ante 81 

Fulton  V.  Day.  8  Nev.  84 187 

Fullerton  v.  Bank  U.  S.  1  Pet  614.  666 
Fryatt  v.  Sullivan  Co.,  5  Hill,  116.  152 
Gallinav.  Hot  Springs  R.  Co.,  18 

Fed.  Rep.  116 857 

Gardner  «.  Collins,  2  Pet.  85 666 

Garth  v.  Howard,  8  Blng.  458 188 

Garton  «.  Bristol  and  Exeter  Ry. 

Co..  80  L.  J.  Q.  B.  273 280 

Gars  V.  N.  Y.,  etc.,  R  R  Co.,  99 

lfa8s.220. 17 

Gaston  v.  B.  andE.  R.  Co.,  1 B.  and 

S.  112.154.  165 208 

Genet «.  The  President, etc., Del.  and 

Hudson  Canal  Co.  625 588 

Gerke  v.  Cal.  Nav.  Co.,  9  Cal.  256.  181 
Gibbon  v.  Poynton.  4  Burr,  22.  98.     66 

Gibson  v.  Tobey.  46  N.  Y.  687 259 

1?.  Stevens,  8  How.  884 78 

Gifford  f>.  Holmes.  98  U.  S.  248. ...  120 


PAOB 

Gilbart  v.  Dale.  5  Ad.  and  El.  648.    89 

Giiin  «.  N.  J.  Stmbt.  Co..  49  N.  Y. 

442 210 

Gleadellv.  Thompson.  56  K.  Y.  194  210 

QoeW  V.  Morse,  126  Mass.  480 82 

Good  f>.  Sherman,  87  Tex.  660 567 

Gordon  v.  Longest,  16  Pet.  104.   . .  508 

Gracie  v.  Freeland.  1  N.  Y.  228. 
23g fjQQ 

Graham«.bavis,  4  Ohio  8t.'d^^  100 
Gray  o.  Jackson  ft  Co.,  51  N.  H.  1 .  91 
Green  v.  KeaVs  Lessee,  6  Pet.  295, 

800 666 

V.  Van  Buskirk.  7  Wall.  189  182 

Greenbay  Nat.  Bank  v.  Dearborn,        ^ 

115Ma6s.219 78 

Griswold  v.  Seligman,  72  Mo.  110. 
Groves  v.  Slaughter.  15  Pet.  497  . .  666 
Hackley  v.  Eanity.  89  Mich.  898. .  251 
Hadly  v.  Boxendale  9th  Exch.  841.  882 
Hadley  v.  Dunlap,  10  Ohio  St.  1 . .  508 
Hallett  V.  Hallett,  2  Paige's  Ch.  15.  556 
Hall  V.  Boston  and  Worcester  R  R 

12  Allen  489 ;.    78 

V.  De  Cuir,  95  U.  S.  487. ...  260 

Hall  &  Co.  V,  Renfro,  8  Mete.  Ey. 

58 190 

Hamilton  v.  8d  Ave.  R  Co..  58  N. 

Y.25 858 

Harring  v.  Hauffman,  2  Beas.  897.  477 
Harp  o.  The  Grand  Era  (Wood's  C. 

C.  Rep.  184) 894 

Hart «.  Baltimore  and  Ohio  R.  R. 

Co..  OW.Va 508 

Hartford,  etc..  Co.  v.  N.  Y.,  etc., 

Co.,  8  Rob.  (N.  Y.)  411 878 

Hathaway  v,  Haynes,  124  Mass., 

811 78 

HaVemeyer  v.  Iowa  City,  8  Wall. 

294.808 667 

Hawes  f>.  The  Contra  Costa  Water- 
works  528 

Haves  n  H.  G.  N.  R  R.  Co.,  46 

'Tex.  280 290 

Haynesv.  RutteK24*inck245.!!!!  181 
Heam  «.  London  and  8.  Wrn.  Ry. 

Co.,  10  Ex.  798 829 

«.  S.  Wm.  Ry.  Co..  Ex.  798.  880 

Heaton  A  Bro.  v.  Morgan's  La.  and 

Tex.  R  R  and  S.  S.  Co.  875. ...  66 
Heim  v.  McCaughan,  82  Miss.  17. .  401 
Herrison  «.  Stewart,  98  U.  S.  160..  556 
Hersh  v.  Northern,  etc,  R  Co.,  74 

Pa  St   181 806 

Higgins  v.  McMickeii.*6  U.'  8.  712.!  604 
Hollister  v,   Nocolen.    19   Wend. 

234 66 

Home  Life  Ins.  Co.  v.  Dunn.  20 

Ohio  St.  175,  5  Am.  Rep.  642. . .  506 
Hooker  v.  Yandewater,  418,  849.. .  878 


TABLE  OF  CASES  CITED  BY  THE  COURT. — ^VOL.  IX         IX 


Hooper  v.  London  and  N.  W.  By. 

Co.,  SOL.  J.  108 177 

Hough  «.  Railway  Co.,  100  U.  S. 

2187. 81 

Hull  €.  Thomas,  8  Edw.  Ch.  236.. .  478 

V.  Sullivan  Ry.  Co.,  21  L. 

•D   10Q  204 

Hurlford  v.  Holmes,  8  Mich.  460. .  521 
Indianapolis  R.   Co.   9.   State,  87 

Ind.  486,  85  K  J.  L.  306 7 

Ingalls  9.  Bills,  0  Mete.  1 868 

Ins.  Co.  V,  Comstock,  16  Wall,  258.  688 

v.KK  Co.,  104  U.  8.  157..    28 

111.  Cen.  R«  R  Co.  «.  Alexander, 

20I1L28 121 

111.  etc.,  R.  R  Co.  V.  Copeland,  24 

ni.8^ 897 

HL  Central  R  R  Co.  v.  Franken- 

burg,  54  111.  88 80 

'-^  V,  Johnson,  84  111.  889 80 

V.  Johnson,  67  111.  812 858 

V,  MoClelland,  42  111.  856.. .  280 

Jackson  «.  Chew,  12  Wheat.  167, 

168 666 

V.  Sac.  Val.  R  R  Co.,  28 

Cal.269 162 

V,  Sec.  Ave.  R  Co.,  47  N. 

Y.274 858 

Jeffersonville  R  Co.  v.  Rogers,  88 

Ind.  116 858 

Jenicks  «.  Coleman,  2  Sumner  221..  880 
Jenkyns  v,  Usbome,  7  Man.  and 

G.«78 219 

Jerman  v.  Steward,  12  Fed.  266, 

267 850 

Kane  «.  Pilcher,  7  B.  Mon.  651.. . .  120 
Ejmouse  «.  Martin,  15  How.  198. . .  502 
Keeler  t>.  Goodwin,  111  Mass.  490..  82 
King  V.  Francis,  2  Tenn.  R  484. .  548 
«.  R.  R  Co.,  2  Bam  and 

Adol,644 7 

Kirkstall  Brewery  Co.  v,  Furness 

Ry.  Co.  9  Law  Rep.  Q.  B.  Cas. 

470 

Knapp  «.  Curtis,  9  Wend.  60 110 

Knox  9.  R  R  Co.,  5  S.  C.  22 206 

Koons  V,  C.  and  N.  W.  R  Co.  28 

Iowa,  498 840 

Laughlin  «.  Ry.','  28  Wis.  204'. . ! .' !  88 
Lane  «.  R  R  Co.,  112  Mass.  462. .  186 
Laughlin  v,  Chicago,  etc..  Railway 

Co.  28  Wis.  204;    S.  C.  9  Am. 

Rep.  498 85 

Lawler  t.  M.  Fheeters,  78  Id.  577.  196 
Lawley  v.  Walden,  8  Swans  142. .  490 

League  t>.  Egery,  24  How.  266 667 

Lee  Co.  e.  Rogers,  7  Wall.  188, 

187 667 

LefflngweU   «.  Warren,   2   Black 

608 667 


Lickbarron  o.  Mason,  Smith's  Lead- 
ing Cases,  901 217 

Louisiana  State  Bank  e.  Moigan,  4 
U.  S.344 508 

Low  V.  Ct.  and  Passumprie  R  R, 
45  N.  H.375 626 

Lorman  v.  Phoenix  Ins.   Co.,  38 
Mich.  652 251 

Luby  V.  Hudson  River  R  Co..  17 
N.  Y.181 181 

Lund  V,  Inhabitants,  etc 184 

McAndrews  v.  Whitlock,  52  N.  Y. 
40 210 

McCall  V.  Brock,  5  Strobh.  119 191 

McCarty  et  al.  v.  Chalfant  et  al. 
14  W:  Va.  581 494 

McCormick  v.  Hudson  River  R. 
W.,  4E.  D.  Smith  181 894 

McDufFee  v.  Portland  and  Roches- 
ter R  R,  52  N.  H.  480 207 

McEntee  «.  N.  J.  Steamboat  Co., 
45  N.  Y.  84 884 

McKeen   v.  Delancy's   Lessee,    5 
Cranch,  12 666 

McLaren  v,  Pennington,  1  Paige 
Ch.  102 588 

MacMahon  e.  Macy,  51  N.  Y.  155..  664 

McMillan  v.  R  R  Co.,  16  Mich. 
79 174 

Mace  «.  Ramsey,  74  N.  C.  11 86 

Magill  0.  Kaumnan,  4  S.  and  R. 
820 181 

Magnin  «.  Dinsmore,  62  N.  Y.,  85.    66 


Lag! 
[afh 


Mailory  v,  Burrett,  1  E.  D.  Smith, 

234 
Maples  V.  N.  Y.,  etc.,  R  Co.,  38 

Conn.  557 858 

Mason  v.  Brooklyn  City  and  New- 
town R  R  Co.  (35  Barb.  877). . 

Mason  v.  Croom,  24  Ga.  216 184 

Maslin  o.  B.  and  O.  R  R.  Co.,  14 

W.  Va.  189 192 

Mateer  v.  Brown,  1  Cal.  224 184 

Maury  v,   Talmadge,   2  McLean, 

159 181 

Mayor  v.  Cooper,  6  Wall.  247 501 

Meara's  Adm'rs.  v.  Holbrook,  20 

Ohio  St.  187 786 

Mercer  Co.  v.  Hacket,  1  Wall.  95, 

96 667 

Messenger  v.  Penn.  R.  Co.,  86  N. 

J.  L.  407,  581 207 

Meyerstein  v.  Barber,  L.  R,  2  C. 

P.  38,  661 78 

Michigan  Houthern  R.  R  Co.  o. 

Heaton.  37  Ind.  448 100 

Midland  Ry.  v.  Bromley,  172  B.  372    89 

Miller  v,  McManis,  57  111.  126 248 

Miner's  B*k.  e.  U.   S.,  1  Greene 

(Iowa)553 583 


TABLB  OF  CASKS  CITED  BY  THE  COURT. — VOL.  IX. 


PAGE 

Mitchell  V.  BurliDCton,    Id.  274, 

275 667 

MobUe  &  Ohio  R  R.  Co.  «.  Weiner, 

49Mi8S.  782 99 

Mohawk    Bridge    o.    Utica    and 

Schenetady  K.  R.  Co.  (6  Paige, 
554\ 454 

MonteithV.  Eirkpatrick,  8  Blatch. 

C.  C.279 98 

Moore  v.  Chicago  Ry.  Co.,  43  Iowa, 

885 160 

Moore  v.  Detroit  Lo'tive  Works,  14 

Mich.266 17 

Morgan  v.  Curtenius,  20  How.  1. . .  667 
Morris  Run  Coal  Co.  v.  Barclay 

Coal  Co.,  88  Penn.  St.  178 879 

Morrison  v.  Berry,  42  Mich.  389. . .  152 
«.  Davis  and  Co.,  20  Pa.  St. 

171 192 

Morse  o.  Conn.  River  R  R.  Co.,  6 

Gray,  450 185 

Morrison  v.  Laflin,  44  Tex.  17. . . .  810 

Mosely  v.  Cocke,  7  Leigh,  224 492 

Muddle  D,  Stride,  9  C.  and  P.  880.     89 
Mumfoldv.  Murray,  5  Johns.  Ch.  556 

Munn  V,  Illinois,  94  U.  S.  113 478 

Myer  «.  Johnson,  58  Ala.  287 204 

Mynard  «.  Syracuse,  Binghamton 

and  N.  Y.  R.  R  Co.,  71  N.  Y. 

180 108 

Nashua  Lock  Co.  v.  Worcester  and 

Nashua  R  R  Co.,  48  N.  H.  889.    90 
Navigation  Co.  «.  Merchant's  Bank, 

6  How.  U.  S.  885 100 

Nelson  v.  Leland  et  al.  22  How. 

(U.S.)48 502 

1^.  R  R  Co.,  68  Mo.  598. . .  825 

New  England  Express  Co.  v.  Me. 

Cen.  R  Co.,  57  Me.  188 880 

Nesmith  «.  Sheldon,  Id.  818 667 

Newcomb  v.  Boston  and  Lowell  R. 

R,  115  Mass.  280 78 

Nicholson  v.  Horton,  28  Tex.  47. .  810 
Nichohis  V.  N.  Y.  C.  and  H.  R  R 

Co.,  15  W.  D.  20 210 

Gates  V.  Bank  of  Montgomery,  Id. 

245 667 

Gber  v.  Gallagher,  98  U.  S.  207. . .  667 
Ohio  and  Miss.  Ry.  Co.  v.  Apple- 
white, 52  Ind.  540 814 

,  etc.,  Ry.  Co.  v.  Collarn,  73 

Ind.  261 301 

Life  and  Trust  Co.  v.  De 


Bolt,  16  How.  481.  482 667 

Ohlen  «.  Erie  R  R  Co.  (22  Hun. 

588) 9 

Olcott  V.  Sup'rs  of  Fond  du  Lac, 

16WalI,678 667 

Oppenheimer  and  Co.  t.  U.  S.  Ex. 

Co.,69111.62 66 


Orange   Co.    Bank   «.    Brown,  9 

Wend.  85 66 

Orleans,  etc.,  R  R  Co.  «.  Mooie, 

40  Miss.  39 897 

Ottawa  V.  Perkins,  94  U.  S.  260, 

267,268 667 

Packet  Co.  c.   Clough,   20  Wall. 

541 186 

Pa^e  V.  Buckport,  64  Me.  51 968 

Paige  i>.  Fullerton  Woollen  Co.,  27 

Vt.485 248 

Palmer  t.  Foley.  86  Superior  Court 

Rep.  N.  Y.  14 543 

V.  Railroad,  8  Rich.  (W.  C.) 

580 358 

Palmeter  v.  Wagner,  11  Abb.  L.  J. 

149 299 

Partington  v.  Booth,  8  Mer.  148. . .  478 
Paterson  and  Passaic  H.  R  Co.  o. 

City  of  Paterson.  9  C.  E,  Gr.  158  475 
People  V.  Booth,  32  N.  Y.  397  ...  468 

V.  Collins,  19  Wend.  56 3 

V.  College  of  Physicians,  7 

How.  290 9 

V.  Cook,  8  N.  Y.  70 548 

«.  Pishkill  R   R  Co.,  27 

Barb.  452,  458 8 

V.  Halsey,  37  N.  Y.  344. . . .       3 

ex  rel.  v.  Judges,  etc.,  of 


Westchester,  4  Cow.  73 9 

V.  H.  &  N.  Turnpike  Co., 


23  Wend.  208 9 

V.  Railroad  Co.,  70  N.  Y. 

50^ m 

v.  Railroad  Co.  ,14  iiun!  871, 

76  N.  Y.284 7 

V,  Ransom,  2  N.  Y.  492 9 

V.  Utica  Insurance  Co.,  15 


Johns.  386 548 

Pennsylvania  Co.  c.  Roy,  101  U.  S. 

451 357 

Pennsylvania    College    Cases,   13 

Wall.190 580 

Pease  v.  Peck,  18  How.  598 667 

Peebles  v.  Boston  and  Albany  R 

R,  112  Mass.  498 80 

Pegler  i>.  Monmouthshire  R  and 

Canal  Co.,  6  C.  and  N.  644 205 

Peik  V.  Chicago,  etc.,  R.  Co.,  lb. 

164 8 382 

Phillips  V.  Wheeler,  10  Tex.  536. .  312 
V.  The  N.  C.  R  R  Co.,  78 


N.  C.294 84 

Pierce  v.  Chicago,  and  N.  W.  Ry. 

Co.,  Wis.  285 159 

Pierpont  v.  Crouch,  10  Cal.  315. . .  547 
Pierce  v,  Goddard,  22  Pick.  559. .  152 
Pim  f>.  Nicholson,  6  Ohio  St.  180.  547 
Pittsburg,  etc.,  R.  Co.  t>.  Hennigh, 

39Inil.  509 358 


TABLE  OF  GASES  CITED  BY  THE  COURT. — VOL.   IX.        XI 


PlflS 

Pittsburg,  Cin  and  St.  L.  Ry.  Co.  v. 
Nuyum,  Ind.  141 814 

Pittsburg,  Wheeling  and  Ej.  R  R 
Co.  V.  Baltimore  and  Ohio  R  R 

Co.,  17  W.  Va.812 490 

Plum  and  Pullman   Sleeping-Car 

Co.,  18  Abb.  L.  J.  221 299 

Polk's  Lessee  v,  Wendell,  9  Crancb, 

96 666 

Porter  «.  Chicago  and  Rock  I.  R. 

R  Co.,  Id.  407 121 

Pratt  «.  R  R  Co.,  22  Wall.  128. .    28 
Pteston  V.   The   Liverpool   Man- 
chester, etc.,  R  R  Co.,  7  Eng. 

L.andEq.  124 626 

Preston's  Heirs  v,  Bowmar,  Id.  581  666 
Pullman  Car  Co.  «.  Reed,  75  111. 

125 858 

Pullman  Palace  Car  Co.  v.  Smith, 

73111.860 299 

V.  Tavlor,  65  Ind.  158 298 

Rankin  v.  Memphis  Packet  Co.,  9 

Heis,  664,  570 250 

Rsnsome  v.  Eastern  Co.'s  Ry.,  1  C. 

B.  KG.  487 208 

Ranis  «.  Packwood,  8  Taunt.  64. .  162 
Runk  «.  Ten  Eyck.  24  N.  J.  L.  760  181 
Reed  «.  The  Richmond,  etc.,  Co. 

50  Ind.  84 698 

I^r.  V.  Grand  Junction  Co.,  4  A.  & 

El.  16 205 

R«nna  «.  Bradford,  Bell's  Crown 

Owes,  268 158 

Richmond  R  R  Co. «.  The  Louisa 

RR  Co.,  18  How.  88 588 

Richards  «.  Michigan  Southern  and 

Northern  Ind.  R  R  Co.,  Id.  404  121 

«.  West,  2  Gr.  Ch.  456 477 

Roberts  o.  Burks.  12  Am.  825  ... .  184 

9.  Jacks,  lb.  597. 628 

Robards  v.  Marley,  80  Ind.  185. .. .  160 
Robinson  «.  Baker,  5  Cushing's  R 

187 20 

Root «.  the  Gt  Western  R  R  Co., 

45N.  Y 91 

Rowan  «.  Runnels,  5  How.  189. . .  667 
Rossell  V,  East  Anglican  Ry.  Co.,  8 

Macn.  and  G.  104, 117 477 

Saltus  9.  Everett,  20  Wend.  267. . .  258 
Sanfoid  t>.  P.  R  24  Pa.  St.  818. .. .  880 
Sawyer  «.  Bancroft,  12  Gray,  865.  142 
• «.  Concordia,  12  Fed.  Rep. 

754 472 

Schneider  «.  Evans,  25  Wis.  241  . .  17 
Sdinmm  «.  Seymour,  9  C.  E.  Gr. 

148,  147 475 

Sexton  9.  Amos,  89  Mich.  695 251 

Seybert «.  Pittsburgh,  Id.  278,  274  667 

Shaferv.  Wilson,  &  Md.  268 888 

Shelby  «.  Guy,  11  WheaU.  867. . .  666 


PAOB 

Shelton  and  Merch,  Dis.    Trans. 

Co.,  59  N.  Y.  268 289 

Sheppard  v.  Graves,  14  How.  505.  471 
Sherlock  9.  Ailing,  98  U.  8.  99, 104  478 
Shrewsbury,  etc.,  R.  Co.  v.  Lon- 
don, etc.,  R  Co.,  4  De  G.  M.  & 

G.415 878 

Silloway  9.  Col.  Ins.  Co.,  8  Gray, 

199 142 

Skeen  v.  Huntington,  25  Ind.  510.  505 
Skowhegan  Bank  v.  Farrar,  46  Me. 

298 143 

Smith  9.  Gower,  2  Dur.  17 204 

«.  Eemochan,  7  How.  219.  667 

9,  New  Haven  and  North- 
ampton R  R  Co.,  12  Allen,  588  190 
Suydam  9.  Williamson,  Id.  488...  667 
Spears  9.  Chapman,  48  Mich.  541 .  251 

State  9.  Hinson,  82  N.  C.  597 156 

9.  Hastings.  10  Wis.  525. . .  545 

V.Hartford,   etc.,    Co.,    29 

Conn.  588 878 

9.  Messmore,  14  Wis.  120.  549 

9.  Railroad  Co.,  29  Conn. 

688 9 

9.  Railroad  Co.,  9  Richard- 
son, 247 * 7 

9.  Railroad  Co.,  29  Conn. 

585 7 

9.  Sherman,  22   Ohio,  St. 

428 204 

State  ex  rel.  Page  v.  Smith,  48  Yt. 

282 548 

Steinway  9.  R  R  Co.,  48  N.  Y. 

J26 99 

Stickney  9.  MaidVtonei  80  Yt.  7^  268 
Stanley  v.  Birkenhead  R.  R  Co.,  9 

Simons,  264 625 

Stanton  9.  Allen,  5  Denio,  484. . . .  878 
Stockwell  9.  U.  S.  18  Wall.  581 . .  842 
Stoker  V.  Leavenworth,  7  La.  890.  504 
Straus  V.  R  R  Co.,  ante,  P.  185. .  825 

Stubbs  9.  Lund,  4  Mass.  458 220 

Sullivan  9.  Judah,  4  Paige,  444. . .  478 
Swartwout  9.  Michigan,  etc.,  R  R. 

Co.,  24  Mich.  889 528 

Swift  9.  Tyson,  16  Pet.  ia-20 666 

St.    Louis   Insurance   Co.    9,  St. 

Louis,  Yandalia,  etc 91 

Talbot  et  al.  9,  Wilkins  et  al.  81 

Ark.  411 628 

Talcott   9.  Pine  Grove,  supra.  1 

Flipper.  145 8 

Teise  et  al.  9.  Wray,  8  East,  98. . .  218 
Texas  Express  Co.  9.  Texas,  etc., 

R  Co.,  6  Fed.  Rep.  426 205 

Thallhimerv.  Brinkerhoff,4Wend.  898 
Thatcher  9.  Powell,  6  Wheat.  127.  666 

Thomson  9.  Lee,  Id.  880.  880 667 

Tiermani7.  Rinker.  102  U.  S.  125.  205 


XU      TABLE  OF  CASES  CITED   BY  THE  COURT. — ^VOL.  IX. 


PASS 

Tilly  o.  BaTannah,  etc  R  R  Co. .  888 
Tomlinson  «.  Greenfield,  81  Ark. 

557 628 

9.  JcMup,  16  Wall.  454 582 

Town  of  Thompson  v.  Perrine,  108 

U.S.  816 667 

Township  of  Pine  Grove  v.  Talcott, 

19Wiai.677 667 

Townsend  v,  N.  T.  Cent  R  R,  56 

N.  Y.  205    858 

Treadwell  «.  Salisbury  Manuf.  Co., 

7Gray,  898 551 

Trenor  «.  C.  P.  R  R  Co.,  50 Id.  282  161 
Trust  Co.  V,  Railroad  Co.,  17  Am. 

Reg.  266 7 

Turnpike  Co.  v.  State.  8  Wall.  210  8 
Twomley  «>.  R  R  Co.,  69 N.  Y.  158  268 

Tyler  v.  Freeman,  8  Cush.  861 258 

Union  Pacific  Co.  «.  Hall,  1  Otto, 

848 878 

U.  S.  Telegraph  Co. «.  Gildersleeve, 

29  Md.282 882 

Yansandan  v.  Rose,  2  Jac.  &  Walk. 

264 478 

Vance  v.  Evans  et  al.,  11  W.  Ya. 

842 492 

Van    Rensselaer  v,    Kearney,    11 

How.  818 667 

Yemy  v.  The  B.  C.  R  &  M.  R 

Co.,  47  Iowa,  651 181 

Yicksburg  and  Meridian  R  R  Co. 

e.  Ragsdale,  46  Miss.  458 198 

Yicksburg  and  Mich.  R.  R  Co.  v. 

Ragsdale 458 

Yomevar  v,  Bryant,  21  Wall.  41 . .  506 
Wales  e.  Stetson,  2  Mass.  R  146 .  581 
Wallace  «.  Dublin  and  Belfast  Ry. 

Co.  ar.  R  8  C.  L.  841.) 880 


Watson  0.  Taipley,  Id.  519 667 

Wallis  V.  Lonoon  and  S.  Western 

Ry.  Co.,  6EX.62 880 

Ward  o.  Yanderbilt,  24  How.  Pr. 
X^  144 401 

Waul «.  Hardie,  17  Tex.  658. . ! . ! !  71 
Webb  e.  The  Direct  London  and 

Portsmouth  R  R  Co.,  9  Hare, 

129 625 

Webster  v.  Cooper,  14  How.  504  667 
Wheeler   «.    San  Francisco  and 

Alameda  Railroad,  81  Cal.  46. .  38 
Weirich  «.  Scribner,  44  Mich.  78. .  251 

Wells  9.  Thomas,  27  Mo.  17 91 

Wells  €.  Steam  Nav.  Co.,  8  N.  Y. 

875 105 

Welch  9.  The  Pullman  Palace  Car 

Co.,  17  Abb.  852 298 

West  River  Bridge  Co.  o.  Dix.,6 

How.  507 583 

Western    Transportation    Co.    «. 

Hoy  t,  69  N.  Y;  280 93 

Whiton  9.  Chicago  and  N.  Wm.  R 

RCo.25 505 

Whitney  9.  Eaton,  15  Gray,  225. .  268 

Wilkerson  9.  Rush,  57  Id.  172 196 

Willis  9.  Chambers.  8  Lex.  150  .. .  810 
Wilson  9.  Gains,  2  Tenn.  Ch.  602  204 
Williams  etals.  9,  Grant  et  als.,  16 

Conn.  487 192 

Williams  «.  Nottawa,  105  U.  S.  209  688 
Williamson  9.  Berry,  8  How.  558, 

559 667 

Williams  e.  Yanderbilt,  28  N.  Y. 

217 401 

Wiswall  9.  Sampson,  14  How.  66. .  675 
York  Co.  «.  Cen.  R  R,  8  Wall. 

107 48 


TflE  Pbople,  etc.,  Appellants, 

V. 

Nkw  Yobk  Okmtsal  and  Hudson  B.  K.  K.  Co.  Bespondents; 

Thb  People,  eto., 

V. 

New  York,  Lake  Erie  and  Western  R.  R.  Co. 

(Advance  Case,  If.  T.  Supreme  Court.     Oeneral  Term^  1882.) 

Railroads,  as  public  highways,  created  for  public  use,  and  subject  to  State 
jnrisdiction,  are  handed  over  exclusively  to  corporate  management  and  control, 
because  it  is  for  the  best  interests  of  the  public  that  their  functions  should  be 
performed  for  the  State,  as  public  trusts  by  corporate  bodies;  and  the  accep- 
tance of  such  trusts  on  the  part  of  the  corporation  makes  it  the  agency  of  the 
State,  whereby  it  contracts  to  accept  the  duty  of  carrying  all  persons  and 
property,  within  the  scope  of  its  charter,  as  a  public  trust.  The  exclusive 
enjoyment  of  use  to  the  corporation  imposes  the  corporate  duty  to  furnish 
every  requisite  facility  for  carrying  passengers  and  freight,  and  to  carry  both 
in  such  manner  and  at  such  times  as  the  public  needs  may  require. 

The  performance  of  such  duty  is  compellable  on  behalf  of  the  people, 
through  the  Courts,  by  mandamus;  and  their  Attorney-€kneral  is  the  proper 
officer  to  set  the  process  in  motion.  The  fact  that  injured  individuals  may 
have  private  remedies  for  damages  sustained  does  not  preclude  the  State  from 
its  remedy  by  mandamus,  where  there  is  a  general  or  partial  suspension  of 
the  duty  of  receiving  or  transporting  freight  affecting  large  numbers  of 
people. 

Uncontroverted  allegation,  showing  a  quite  general  and  largely  injurious 
refusal  and  neglect  of  performance  of  the  duties  of  carrier  by  a  rsilroad  com- 
pany establishes  a  case  for  the  interference  of  the  State ;  and  railroad  corpora- 
tions cannot  refuse  or  neglect  to  perform  their  public  duties  pending  a  con- 
troversy with  their  employees  over  the  cost  and  expense  of  doinff  them, 
where  it  does  not  appear  that  the  employees  committed  any  unlawful  act,  or 
that  there  was  an  illegal  combination  compelling  them  to  stop  working. 

llie  writ  should  simply  require  the  corporation  to  resume  the  duties  of  car- 
rier of  the  goods  and  property  offered  for  transportation,  and  upon  its  return 
all  questions,  whether  what  had  been  done  was  a  sufficient  compliance  with 
its  command,  would  become  a  subject  of  further  consideration. 

Appeals  from  orders  of  the  Special  Term,  granting  motions  to 
qnasn  and  dismiss  the  petition  and  order  to  show  canse  of  the  ap- 
pellants, and  denying  the  application  of  the  appellants  for  peremp- 
tonr  writ  of  mandamus. 

Leslie  W.  Russell,  E.  C.  James,  S.  Sterne  and  D.  I.  Thompson, 
for  appellants,  W.  D.  Shipman  and  Boscoe  ConJding  for  re- 
sponaent. 

Davis,  P.  J.  The  appellants,  upon  the  petition  of  the  Attorney- 
General  and  affidavits  accompanying  the  same,  obtained  orders  from 
one  of  the  Justices  of  this  Court  requiring  the  respondents,  respeo- 
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lively  to  show  cause,  npon  service  of  less  than  eight  days,  at  a 
Special  Term  sitting  at  Chambers,  whv  a  peremptory  writ  of  man- 
damus should  not  issue  commanding  the  respondents  respectively 
to  forthwith  resume  the  discharge  of  their  duties  as  common  car- 
riers and  the  exercise  of  their  franchises,  by  promptly  receivings 
transferring  and  delivering  all  such  freight  or  other  property  as 
may  be  offered  to  or  heretofore  received  by  them  for  transportation 
at  their  stations  in  and  to  the  City  of  ISew  York,  upon  tne  usual 
and  reasonable  terms  of  charge. 

Upon  an  adjourned  day  for  the  hearing  of  the  motion,  the  re- 
spondents appeared  by  counsel  and  objected  that  the  moving  papers 
failed  to  show  an^  grounds  for  the  relief  prayed  for,  and  moved  to 
''quash  and  dismiss  said  petitions  and  orders  to  show  cause."  The 
Court  entertained  this  motion,  and,  against  the  objection  of  the  ap- 

Eellants,  awarded  the  right  to  open  and  dose  the  argument  on  the 
earing  to  the  counsel  tor  the  respondents ;  and,  after  hearing  the 
respective  counsel,  the  Court  oraers  as  follows:  ''That  the  said 
preliminary  objection  be  and  the  same  is  hereby  sustained,  and  the 
motion  to  quash  and  dismiss  the  said  petition  and  order  to  show 
cause  be  and  the  same  is  hereby  granted  and  the  said  application 
of  said  petitioner  denied." 

It  is  now  objected  that  this  mode  of  disposing  of  the  motions, 
was  so  far  irregular  as  to  render  the  order  erroneous.  It  certainly 
was  an  unusual  mode  of  proceeding.  The  motions  came  to  the 
Special  Term  precisely  as  though  upon  an  ordinary  notice.  The 
order  of  the  Judge  simply  limited  the  time  of  notice,  and  when  the 
respondents  appeared  in  answer  to  the  notice,  if  they  were  willing 
to  come  to  a  hearing  upon  the  petition  and  affidavits,  the  usual  and 
proper  course  was  to  proceed  to  a  hearing  of  the  motions  upon 
those  papers,  the  moving  partv  holding  the  affirmative  and  being' 
entitled  to  the  right  to  open  the  close.  A  notice  to  quash  a  motion 
is  a  novel  proceeding.  Motions  to  quash  usually  apply  to  existing^ 
writ  or  process,  and  not  to  mere  attempts  to  obtain  them.  The 
Court  doubtless  regarded  the  action  of  the  respondent's  counsel  as 
in  the  nature  of  a  demurrer  ore  tonus  to  the  petition  and  affidavits- 
on  the  part  of  the  appellants.  Where  an  alternative  writ  has  been 
granted  the  defendant  may  move  to  quash  or  set  the  same  aside. 
People  ex  rel.  v.  Judges,  etc.,  of  Westchester,  4  Cow.  73. 

And  such  a  motion  is  in  the  nature  of  a  demurrer  (Poeple  v. 
College  of  Physicians,  7  How.  Pr..  290),  and  should  be  made  the 
return  to  the  writ,  unless  the  motion  to  quash  is  based  upon  a  de- 
feet  in  substance,  in  which  case  it  may  be  taken  advantage  of  any 
time  before  a  peremptory  mandamus  is  awarded.  Commercial 
Bank  v.  Canal  Commissioners,  10  Wend.  81 ;  The  People  v.  Han- 
som, 2  N.  Y.  492. 

Of  course  upon  such  a  motion,  the  moving  pai*ty  holds  the  affirma- 
tive.   But  that  was  not  this  case.    In  this  case  no  alternative  writ 
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having  been  issued,  there  was  nothing  to  qnash,  and  the  objection 
was  simply  an  assertion  that  the  appellants  were  not,  npon  their 
own  showing,  entitled  to  have  the  motion  granted,  and  such  asser- 
tion did  not  change  the  rights  of  the  respective  parties  as  to  the 
order  of  proceeding  on  the  hearing.  The  Court  of  Appeals  have 
held  that  the  aecordmg  of  the  affirmative  to  the  wrong  party  on  a  trial 
before  a  inry,  is^an  error  fatal  to  the  iud^ment  But  on  motions 
at  Special  Term,  it  is  not  ver^r  material  which  party  opens  or  closes ; 
and  this  Court  on  review  will  only  inquire  into  tne  correctness 
of  the  decision,  where  the  order  denies  or  grants  the  motion.  In 
tins  case  although  the  order  directs  that  the  petition  and  proceed- 
ings be  quashed,  yet  the  motion  for  the  mandamus  was  also  denied, 
and  both  the  denial  and  the  order  to  quash  were  based  upon  the 
merits  of  the  motion.  The  right  of  appeal  was  not  affected,  and 
we  think  it  is  our  duty  to  hear  and  dispose  of  the  appeal  upon  the 
merits.  The  practice  at  the  Special  Term  should,  however,  be 
discountenanced  as  a  precedent. 

The  question  presented  by  the  motion  is  one  of  signal  import- 
ance. It  IB  whetner  the  people  of  the  State  can  invoke  the  power 
of  the  Courts  to  compel  the  exercise  by  railroad  corporations  of 
the  most  useful  public  functions  with  which  they  are  clothed.  If 
the  people  have  that  right,  there  can  be  no  doubt  that  their  At- 
tomey-U^eneral  is  the  proper  officer  to  set  it  in  effective  operation 
on  their  behalf.  1  R.  S."  179,  sec.  1 ;  Code  of  Civil  Procedure, 
sec  1993;  People  v.  ^alsey,  37  N.  T.  844;  Peoples.  Collins, 
19  Wend.  66.  The  question  involves  a  consideration  of  the 
nature  of  this  class  of  corporations,  the  objects  for  which  they 
are  created,  the  powers  conferred  and  the  duties  imposed  upon 
them  by  the  laws  of  their  creation  and  of  the  State.  As  bodies 
corporate,  their  ownership  may  be  and  usually  is  altogether 
private,  belonging  to  the  holders  of  their  capital  stock,  and 
their  mana^ment  may  be  vested  in  such  officers  or  agents  as 
the  stockhofders  and  directors,  under  the  provisions  of  law,  may 
appoint.  In  this  sense  the^  are  to  be  regarded  as  trading  or  pri- 
vate corporations,  having  m  view  the  profit  or  advantage  of  the 
corporators.  But  these  conditions  are  in  no  lust  sense  in  conflict 
witn  their  obligations  and  duties  to  the  public.  The  objects  of 
their  creation  are  from  their  very  nature  lar^ly  different  from 
those  of  ordinary  private  and  trading  corporations.  Bailroads  are 
in  every  essential  quality  public  highwavs,  created  for  public  use, 
but  permitted  to  be  owned,  controllea  and  managed  hy  private 
persons.  But  for  this  qualily  the  railroads  of  the  respon^nt  could 
not  lawfully  exist.  Their  construction  depended  upon  the  exer- 
cise of  the  right  of  eminent  domain  which  belongs  to  the  State  in 
its  corporate  capacity  alone,  and  cannot  be  conferred  except  upon 
a  "public  use." 

The  State  has  no  power  to  grant  the  right  of  eminent  domain  to 
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any  corporation  or  person  for  other  than  a  public  use.  Every  at- 
tempt to  go  beyond  that  is  void  by  the  Constitntion,  and,  although 
the  Legislature  may  determine  what  is  a  necessary  public  use,  it 
cannot  by  any  sort  of  enactment  divest  of  tKat  character  any  por- 
tion of  the  right  of  eminent  domain  which  it  may  confer.  This 
characteristic  of  "public  use"  is  in  no  sense  lost  or  diminished  by 
the  fact  that  the  use  of  the  railroad  by  the  corporation  which 
constructs  or  owns  it  must  from  its  nature  be  exclusive.  That 
incident  grows  out  of  the  method  of  use  which  does  not  admit 
of  any  enjoyment  in  common  by  the  public.  The  general  and 
popular  use  of  a  railroad  as  a  highway  is  therefore  handed  over  ex- 
clusively to  corporate  management  and  control,  because  that  is  for 
the  best  and  manifest  advantage  of  the  public.  The  progress  of 
science  and  skill  has  shown  that  highways  may  be  created  tor  pub- 
lic use  of  such  form  and  kind  that  the  best  and  most  advantageous 
enjoyment  by  the  public  can  only  be  secured  through  the  owner- 
ship, managcjpfient  and  control  oi  corporate  bodies  created  for  that 
purpose,  and  the  people  of  the  State  are  not  restricted  from  avail- 
ing themselves  of  the  best  modes  for  the  carriage  of  their  persons 
and  property.  There  is  nothing  in  the  Constitution  hostile  to  the 
adoption  and  use  by  the  State  of  any  and  every  newly  developed 
form  or  kind  of  travel  and  traffic  which  have  a  public  use  for  their 
end  and  aim,  and  giving  to  them  vital  activity  by  the  use  of  the 
power  of  eminent  aomain. 

When  the  earliest  Constitution  of  our  State  was  adopted  railroads 
were  unknown.  The  public  highways  of  the  State  were  its  turn- 
pikes, ordinary  roads  and  navigable  waters.  The  exercise  of  emi- 
nent domain  in  respect  of  them  was  permitted  by  the  Constitution 
for  tlie  same  reasons  that  adapt  it  now  to  the  greatly  improved 
methods  of  travel  and  transportation ;  and  in  making  this  adapta- 
tion there  is  no  enlarged  sense  given  to  the  language  of  the  Con- 
stitution, so  long  as  its  inherent  purpose — ^the  creation  only  of  pub- 
lic uses — be  faithfully  observed. 

These  principles  are  abundantly  sustained  by  authority.  In 
Bloodgooa  V.  The  Mohawk  and  Hudson  R.  R.  Co.,  18  wend.  9, 
the  Court  of  last  resort  in  this  State  first  announced  them  and 
affixed  to  railroads  their  true  character  as  public  highways.  It  is 
there  declared  that  the  fact  that  railroad  corporations  may  remun- 
erate themselves  by  tolls  and  fares  "  does  not  destroy  the  public 
nature  of  a  road,  nor  convert  it  from  a  public  to  a  private  use.  .  .  . 
If  it  is  a  public  franchise,  and  granted  to  the  company  for  the  pur- 
pose of  providing  a  mode  of  public  conveyance,  the  company,  in 
accepting  it,  enga^s  on  its  part  to  use  it  m  such  manner  as  will 
accomplish  the  oDject  for  which  the  Legislature  designed  it."  And 
in  Olcott  y.  The  Supervisors  (16  Wafi.  678),  the  Supreme  Court 
of  the  United  States  adjudged  "  that  railroads,  though  constructed 
by  private  corporations,  and  owned  by  them,  are  public  highways. 
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baB  been  the  doctrine  of  nearly  all  the  Courts  ever  since  such  conren- 
iencee  for  passage  and  transportation  have  had  any  existence.  Yery 
early  the  qaestion  was  whether  a  State's  right  of  eminent  domain 
coQid  be  exercised  bv  a  private  corporation  created  for  the  purpose 
of  oonstructing  a  railroad.  Clearly  it  could  not,  unless  taking  land 
for  such  a  purpose  by  such  an  agency  is  taking  land  for  public  use. 
The  right  of  eminent  domain  nowhere  justiiies  taking  propeiiy  for 
private  use.  Yet  it  is  a  doctrine  universally  acceptea  that  a  State 
L^kture  may  authorize  a  private  corporation  to  take  land  for 
the  construction  of  such  a  road,  making  compensation  to  the  owner. 
What  else  does  this  doctrine  mean  if  not  that  building  a  railroad, 
though  it  be  built  by  a  private  corporation,  is  an  act  done  for  a 
pobbc  use?  And  the  reason  why  the  use  has  always  been  held  a 
public  one  is  that  such  a  road  is  a  highway,  whether  made  by  the 
Government  itself  or  by  the  agency  of  corporate  bodies,  or  even  by 
individuals  when  they  obtain  their  power  to  construct  it  from  leg* 
islative  grant.  Whether  the  use  of  a  railroad  is  a  public  or  a  private 
one  depends  in  no  measure  upon  the  question  who  constructed  it 
or  who  owns  it.  It  has  never  been  considered  a  matter  of  any  im* 
portance  that  the  road  was  built  by  the  agency  of  a  private  corpo- 
ration. Ko  matter  who  is  the  agent,  the  function  performed  ia 
that  of  the  State.  Though  the  ownerahip  is  private,  the  xis^  is 
public.  The  owners  may  be  private  companies,  but  they  are  com* 
pellable  to  permit  the  public  to  use  their  works  in  the  manner  in 
which  such  works  can  be  used.  That  all  persons  may  not  put  their 
own  cars  upon  the  road,  and  use  their  own  motor  power,  has  no 
bearing  upon  the  question  whether  the  road  is  a  puolic  highway. 
It  bears  only  upon  the  mode  of  use,  of  which  the  Legislature  is  the 
exclusive  judge." 

All  public  highways  are  subjects  of  general  State  jurisdiction, 
because  their  uses  are  the  conmion  property  of  the  public.  This 
}>rinciple  of  the  common  law  is,  in  tins  State,  of  universal  applica- 
tion. As  to  the  class  of  public  highways  known  as  railroads,  the 
common  law  is  fortified  oy  the  express  conditions  of  the  statutes 
creating  or  regulating  or  controlling  them. 

The  genend  railroad  act  of  this  State  may  now  be  regarded  as 
the  general  charter  of  all  such  corporations.  It  authorizes  the  or- 
ganization of  corporations  for  ^^  the  constructing,  maintaining  and 
operating"  of  railroads  '^for  public  use,"  and  imposes  upoii  them 
the  duly  to  ^'  furnish  accommodations  for  all  passengers  and  property, 
and  to  transport  all  persons  and  property  on  payment  oi  fare  or 
freiffht."    Laws  of  1850,  chap.  10,  sec.  1  and  sec.  33. 

l^ese  words  are  a  brief  summary  in  respect  of  the  duties  imposed 
upon  such  corporations  by  all  the  provisions  of  the  act.  Those  duties 
areoonsigned  to  them  as  public  trusts,  and  as  was  said  by  the  Court 
in  Messenger  v.  Penna.  E.  R.  Co.,  36  N.  J.  407,  "  although  in  the 
hands  of  a  private  corporation,  they  are  still  sovereign  franchises. 
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and  must  be  nsed  and  treated  as  sncli ;  thej  ronst  be  held  in  trust 
for  the  public  good."  This  relation  of  such  a  corporation  to  the 
State  is  forcibj  expressed  by  Emmons,  J.,  in  Tallcott  v.  Township 
of  Pine  Grove.  1  Flipper,  U.  S.  Circuit  Court  Eeps.  144.  "The 
road  once  constructed  is,  instanter,  and  by  mere  force  of  the  grant 
and  law,  embodied  in  the  governmental  a^ncies  of  the  State,  and 
dedicated  to  public  use.  AH  and  singular  its  cars,  engines,  rights  of 
way  and  property  of  every  description,  real,  personal  and  mixed, 
are  but  a  trust  fund  for  the  politicEd  power,  like  the  functions  of  a 
public  oflBce.  The  artificial  personage — the  corporation  created  by 
the  sovereign  power  expressly  for  this  sole  purpose  and  no  other — 
is,  in  the  most  strict,  technical  and  unqualified  sense,  but  its  trustee. 
This  is  the  primary  and  sole  legal,  political  motive  for  its  creation. 
The  incidential  interest  and  profits  of  individuals  are  accidents^ 
both  in  theoiy  and  practice." 

The  acceptance  oi  such  trusts  on  the  part  of  a  corporation  by  the 
express  and  implied  contracts  already  referred  to,  makes  it  an  agency 
of  the  State  to  perform  public  functions  which  might  otherwise 
be  devolved  upon  public  officers.  The  maintenance  and  control  of 
most  other  classes  of  public  highways  are  so  devolved,  and  the  per- 
formance of  every  official  duty  m  respect  of  them  may  be  compelled 
by  the  Courts  on  application  of  the  State,  while  private  damages 
may  also  be  recoverable  for  individual  injuries.  The  analogy  be- 
tween such  officials  and  railroad  corporations  in  regard  to  their  re- 
lations to  the  State  is  strong  ana  clear,  and  so  far  as  afiects  the 
construction  and  proper  and  efficient  maintenance  of  their  railroad, 
will  be  questioned  \>j  no  one.  It  is  equally  clear,  we  think,  in  re- 
gard to  their  duty  as  carriers  of  persons  and  property.  This 
springs  sharply  out  of  the  exclusive  nature  of  their  right  to  do  these 
things.  On  other  public  highways,  every  person  may  be  his  own 
carrier,  or  he  may  hire  whomsoever  he  will  to  do  that  service.  Be- 
tween him  and  such  employee  a  special  and  personal  relation  exists 
independent  of  any  public  duty,  and  in  whicn  the  State  has  no  in- 
terest. In  such  a  case  the  carrier  has  not  contracted  with  the  State 
to  assume  the  duty  as  a  public  trust,  nor  taken  power  to  do  it  from 
the  State  by  becoming  tne  special  donee  and  depository  of  a  trust. 
A  good  reason  may  therefore  be  assigned  why  the  State  will  not 
by  mandamns  enforce  the  performance  of  his  contract  by  such  a 
carrier.  But  the  reason  for  such  a  rule  altogether  fails  when  the 
public  highway  is  the  exclusive  property  of  aT)ody  corporate  which 
alone  has  power  to  use  it,  in  a  manner  which  of  necessity  requires 
that  all  management,  control  and  uses,  for  the  purposes  ot  carria^ 
must  be  limited  to  itself,  and  which,  as  a  condition  of  the  franchise 
that  grants  such  absolute  and  exclusive  power  over  the  use  of  a 
public  highway,  has  contracted  with  the  State  to  accept  the  duty  of 
carrying  all  persons  and  property  within  the  scope  of  its  charter  as 
a  public  trust    The  relation  of  the  State  to  such  a  body  is  entirely 
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<]iffereiit  from  that  which  it  bears  to  the  individual  luers  of  a  com* 
mon  highway,  as  between  whom  and  the  State  no  relation  of  tnut 
exists,  and  there  is  small  reason  for  seeking  analogies  between 
them. 

It  18  the  dnty  of  the  State  to  make  and  maintain  public  high- 
ways. That  duty  it  performs  by  a  scheme  of  laws  which  set  in 
operation  the  functions  of  its  political  divisions  into  counties,  towns 
and  other  municipahties,  and  their  officers.  It  can  and  does  en- 
force those  duties  whenever  necessary  through  its  courts.  It  is  not 
the  duty  of  the  State  to  be  or  become  a  common  carrier  upon  its 
public  highways;  but  it  may  in  some  cases  assume  that  duty,  and 
whenever  it  lawfully  does  so,  the  execution  of  the  duty  may  oe  en- 
forced against  the  agents  or  officers  upon  whom  the  law  aevolves 
it.    It  may  grant  its  power  to  construct  a  public  highway  to  a  cor- 

S oration  or  an  individual,  and  with  that  power,  its  right  of  eminent 
omain  in  order  to  secure  the  public  use ;  and  may  make  the  traffic 
of  the  highway  common  to  all  on  such  terms  as  it  may  impose. 
In  such  case  it  is  its  duty  to  secure  that  common  tra^c,  when  re- 
fused, by  the  authority  of  its  courts.  19  Wend.  56 ;  1  Cow.  23. 
Or  it  may  grant  the  same  powers  of  construction  and  maintenance 
with  the  exclusive  enjoyment  of  use,  which  the  manner  of  use  re- 
•quires,  and  if  that  excludes  all  common  travel  and  transportation, 
it  may  impose  on  the  corporation  or  person  the  duty  to  furnish 
-every  requisite  facility  for  carrying  passengers  and  freight  and  to 
oarry  both  in  such  manner  and  at  such  times  as  public  needs  may 
require.  Why  is  that  duty  in  respect  of  the  power  to  compel  its 
performance  through  the  courts,  not  in  the  category  of  all  others 
entrusted  to  such  a  body? 

The  writ  of  mandamus  has  been  awarded  to  compel  a  company 
to  operate  its  railroad  as  one  continuous  line  (Railroad  Co.  v.  Hall, 
^1  U.  8.  343) ;  to  cornpel  the  running  of  passenger  trains  to  the 
terminus  of  the  road  (State  v.  Railroad  Co.,  29  Conn.  538) ;  to  com- 
to  compel  it  to  construct  and  maintain  fences  and  cattle  guards 
{People  V.  Railroad  Co.,  14  Hun,  371 ;  76  N.  T.  284) ;  to  compel  it 
to  build  a  bridge  (People  v.  Railroad  Co.,  70  N.  Y.  669 ;  to  compel  it 
to  construct  its  road  across  streams  so  as  not  to  interfere  with  naviga- 
tion (State  V.  Railroad  Co.,  9  Richardson,  247) ;  to  compel  the  com- 
t«nv  to  run  daily  trains  (Re  New  Bninswick  and  Canada  K.  R.  Co.,  1 
P.  &B.,  New  Brunswick,  6T) ;  to  compel  the  delivery  of  grain  at  a 
jxirticular  elevator  (Railroad  Co.v.  People,  56  His.  .365) ;  to  com- 
pel the  completion  of  its  road  (Trust  Co.  v.  Raiload  Co.,  17  Am. 
Reg.  266  )  ;  to  compel  the  grading  of  its  track  so  as  to  make  cross- 
in  erg  convenient  and  useful  (58  N.  T.  152 ;  12  H.  175 ;  71  N.  T. 
302 ;  Indianapolis  R.  Co.  v.  The  State,  37  Ind.  486 ;  35  K  J.  L. 
396);  to  compel  there-establishment  of  an  abandoned  station  (State 
t\  Kailroad  Co.,  37  Conn.  154);  to  compel  the  replacement  of 
a  track  taken  up  in  violation  of  its  charter  (King  i;.  Kail  way  Co., 
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2  Bam.  &  AdoL  644) ;  to  prevent  the  abandonment  of  a  road  once 
completed  (Talcott  v.  Pine  Grove,  supra,  1  Flipper,  145) ;  and  to 
compel  a  company  to  exercise  its  franchise  (People  v.  A.  Y*  S.  B. 
Oo.,  24  N.  x.  261).  These  are  all  expressad  or  implied  obliga- 
tions arising  from  the  charters  of  the  railroad  companies,  but  not 
more  so  than  the  duty  to  carry  freight  and  passengers.  That  duty 
is  indeed  the  ultima  ratio  of  their  existence,  the  great  and  sole 
public  good,  for  the  attainment  and  accomplishment  of  which  all 
the  other  powers  and  duties  are  given  or  imposed.  It  is  strangely 
illogical  to  assert  that  the  State,  through  tne  courts,  may  compel 
the  performance  of  every  step  necessary  to  bring  a  corporation  into 
a  condition  of  readiness  to  do  the  very  thing  for  which  it  is  created, 
but  it  is  then  powerless  to  compel  the  doing  of  the  thing  itself. 

We  cannot  bring  our  minds  to  entertain  a  doubt  that  a  railroad 
corporation  is  compellable  by  mandamus  to  exercise  its  duties  as  a 
carrier  of  freight  and  passengers,  and  that  the  power  eo  to  compel 
it  rests  equally  firmly  on  the  ground  that  that  dutv  is  a  public  trust, 
which,  having  been  conferred  by  the  State  and  accepted  by  die 
corporation,  may  be  enforced  for  the  public  benefit,  and  also  upon 
the  contract  between  the  corporation  and  the  State  expressed  in  its 
charter  or  implied  by  the  acceptance  of  the  franchise  (Abbott  v^ 
Johnson,  R.  K.  Co.,  80  K.  Y.  31),  and  also  upon  the  ground  that 
the  common  right  of  all  the  people  to  travel  and  carry  upon  every 
public  highway  of  the  State  has  been  changed  by  the  liegislature^ 
for  adequate  reasons,  in  this  special  instance,  into  a  corporate  fran- 
chise to  be  exercised  solely  by  a  corporate  body  for  the  public  ben- 
efit, to  the  exclusion  of  all  other  persons, whereby  it  has  become  the 
duty  of  the  State  to  see  to  it  that  the  franchise  so  put  in  trust  be 
faithfully  administered  by  its  trustee. 

But  it  is  said  that  the  State  is  not  injured  and  has  no  interest  in 
the  question  whether  the  corporation  perform  the  duty  or  not. 
The  State  may  suffer  no  direct  pecuniary  injury,  as  it  may  not  by 
the  neglect  of  one  or  more  of  its  numerous  political  officers  who 
hold  in  trust  for  the  people  the  official  duties  reposed  in  their 
hands ;  but  that  is  no  test  of  the  power  or  duty  of  the  State  in 
either  case.  The  sovereignty  of  the  State  is  injured  whenever  any 
public  function  vested  by  it  in  any  person,  natural  or  artificial,  for 
the  public  good  is  not  used  or  is  misused,  or  is  abused;  and  it  is  not 
bound  to  inquii*e  whether  some  one  or  more  of  its  citizens  has  not 
thereby  received  a  special  injury  for  which  he  may  recover  damages 
in  his  private  suit.  Such  an  injury  wounds  the  sovereignty  of  me 
State  and  thereby,  in  a  legal  sense,  injures  the  entire  body  politic. 

The  State  in  such  a  case  as  this  has  no  other  adequate  remedy. 
It  may  proceed,  it  is  true,  to  annul  the  corporation,  as  has  been 
held  in  many  cases  where  corporations  have  neglected  public  duties 

g^eople  V.  Fishkill  R  R  Co.,  27  Barb.  452,  458 ;  People  v.  H.  & 
.  Turnpike  Co.,  23  Wend.  264;  Turnpike  Co.  v.  State,  3  WalL 
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810;  People  v.  K.  &  N.  Tnrnpike  Co.,  28  Wend.  208 ;  People  v. 
B.  &  B.  Turnpike  Co.,  id.,  222;  C.  R  Bridge  Co.  v.  Warren 
Bridge,  7  Pickering,  844) ;  but  that  remedy  is  not  adequate,  for  it 
only  deBtroys  functions  where  the  public  interests  require  their 
continued  existence  and  enforcement.  It  has,  therefore,  an  elec- 
tion witich  of  these  remedies  to  pursue.  State  v,  Bailroad  Co.,  2& 
Conn.  538 ;  People  v.  Eailroad  Co.,  24  N.  Y.  261 ;  Talcott  v.  Pine 
Grove,  supra. 

Undoubtedly  a  sound  discretion  is  vested  in  its  law  officer  to 
decide  whether  the  exigency  is  such  as  to  call  for  the  use  of  either 
lemedv,  as  it  is  ultimately  for  the  Court  to  judge  whether  the 
elected  remedy  should  be  applied.  But  upon  the  question  of 
power  and  of  sufficient  legal  injury  to  justify  its  use  where  the 
corporation  neglects  or  refuses  to  exercise  its  franchises  or  perform 
its  duties,  there  seems  to  us  no  reason  to  doubt. 

Nor  do  we  think  the  fact  that  injured  individuals  may  have  pri- 
vate remedies  for  the  damages  they  may  have  sustained  by  neglect 
of  duties,  precludes  the  ^tate  from  its  remedy  by  mandamus. 
Where  the  injury  is  to  a  single  person  under  circumstances  which 
do  not  affect  the  general  public,  the  Courts  in  the  exercise  of  their 
discretion  have  properly  refused  this  remedy  on  his  relation.  He 
has  an  adequate  remedy  by  private  action  for  damages  That  was 
the  case  of  Ohlen  v.  Erie  K.  E.  Co.  (22  Hun,  533),  relied  upon  by 
the  Court  below  as  establishing  that  the  relator's  remedy  was  by 
suit  for  damages  and  not  by  mandamus.  That  case  is  not  au- 
thority for  denying  the  writ  to  the  Attorney-General  for  a  neglect 
or  refusal  by  corporations  to  exercise  their  franchise  to  an  extent 
which  affects  great  numbers  of  citizens  and  continues  to  for  a  con- 
siderable period  of  time ;  nor  does  it  deny  the  right  of  the  people 
acting  on  their  own  behalf  and  in  their  own  suit,  to  pursue  the 
remedy  in  any  case  of  neglect  or  refusal  to  exercise  a  public  func- 
tion which  the  interests  of  the  people  require  should  be  kept  in 
vigorous  and  efficient  use.  The  Court  in  that  case  recognizes  the 
di^nction  when  it  says  "  An  exception  exists.  .  .  .  where  a  cor- 
poration suspends  the  exercise  of  its  functions."  The  saspension 
of  the  exercise  of  corporate  functions  is  the  gravamen  of  the  com- 
plaint in  this  case,  and  the  case  cited  is  no  authority  for  denying 
the  writ  when  the  people  come  into  Court  with  their  own  suit  by 
their  Attomev-General  to  move  for  a  writ  of  mandamus  on  allega- 
tions of  an  alleged  long  continued  and  very  general  suspension  of 
a  corporate  duty. 

It  was  supposed  by  the  Court  below  that  the  provisions  of  section 
28  of  the  act  of  1850,  as  amended  by  chapter  133  of  the  Laws  of 
1880,  which  provide  that  railroad  corporations  shall  have  power 
^to  regulate  the  time  and  manner  in  which  passengers  and  prop- 
erty shall  be  transported,"  interfere  in  some  way  with  the  power  to 
grant  the  writ.     Undoubtedly  it  gives  the  discretion  which  the 
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learned  Judge  states,  but  it  cannot  be  so  construed  as  to  justify  a 
general  or  partial  suspension  of  the  duty  of  receiving  and  trans- 
porting freight.  Lan^age  of  that  kind  in  a  similar  act  was  cor- 
rectly construed  by  Dickerson,  J.,  in  the  Bailroad  Owners  9.  Port- 
land and  Oxford  B.  R.  Co.,  63  Maine,  269.  We  adopt  but  have 
not  room  to  quote  his  language. 

Having  determined  the  question  of  the  right  of  the  State  to 

1)ro8ecute  the  writ  of  mandamus  on  the  ^ound  of  refusal  or  neg- 
ect  of  a  corporation  to  exercite  its  duty  of  carrier,  it  remains  to  be 
«een  whether  a  case  which  would  justily  the  granting  of  the  ¥nrit, 
was  presented.  The  case  stands  altogetner  upon  the  facts  presentee^ 
by  the  appellants.  The  course  taken  by  the  respondents  must  be 
regarded  as  an  admission  of  the  material  facts  contained  in  the  peti- 
tion and  affidavits. 

The  petition  alleges  that  the  said  railroad  company,  since  about 
the  16th  day  of  June,  1882,  has  substantially  refused  to  dischar^ 
its  duties  as  a  common  carrier,  and  has  to  a  material  degree  sn^ 
pended  tlie  exercise  of  its  franchises  by  ref usin^^  to  take  freight 
which  has  been  offered  at  its  stations  in  the  City  of  ^ew  York 
for  transportation,  at  the  usual  rates  and  upon  the  usual  terms,  and 
that  said  railroad  company  has  refused  to  accept  and  transport  the 
greater  part  of  the  outgoing  and  to  deliver  the  incoming  freight 
.and  property  of  the  merchants  doing  business  in  the  City  of  iNew 
York,  wno  have  relations  with  and  need  for  the  service  oi  such  rail- 
way, and  has  refused  to  them  to  furnish  adequate  transportation  for 
the  same,  so  that  from  the  date  aforesaid  until  the  present  date 
the  business  community  of  the  City  of  New  York  are  unable  to 
obtain  sufficient  and  adequate  transportation  for  their  goods  on  said 
railroad,  although  they  have  ofierea  the  same  on  the  usual  terms 
and  rates  of  transportation ;  but  the  said  railroad  has  uniformly  de- 
layed, and  sometimes  peremtorily  refused,  to  receive  and  deliver 
freight  and  to  transport  the  outgoing  freight  as  aforesaid,  and  at 
certain  points  within  the  State  has  declined  to  receive  incoming 
f  i*eight,  whereby  ^eat  loss  and  damage  accrued  to  the  people  of 
the  State  of  New  York,  for  which  there  is  no  adequate  remedy  in 
damages^  and  that  the  trade  and  commerce  of  said  city  is  greatly 
injured  by  the  action  of  the  said  i*ailroad. 

These  allegations  are  broad  enough  to  show  a  quite  general  and 
largely  injurious  refusal  and  neglect  to  perform  the  duties  of  car- 
rier. The  affidavits  go  far  to  sustain  these  allegations;  but  it  is  not 
important  to  examine  them  minutely,  because  the  admission  of  a 
demurrer  ore  tonus  extends  to  and  limits  the  well  pleaded  aver- 
ments of  the  petition.  Stated  very  briefly,  the  affidavits  show  that 
for  about  two  weeks  the  respondents  failed  and  neglected  to  re- 
ceive from  three-quarters  to  seven-eighths  of  the  gooas  offered  for 
transportation  from  the  city,  and  large  quantities  seeking  transpor- 
tation to  the  city,  and  in  many  instances  refused  to  receive  goods 
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offered,  and  turned  them  back  and  closed  their  gates  during  busi- 
ness hours,  thus  causing  a  stoppage  of  all  delivery  of  freight ;  that  in 
some  instances  unusual  terms  were  sought  to  be  imposea  as  a  con- 
dition of  reoeiying  goods,  which  would  increase  the  nBks  of  &e 
owner;  that  the  reiusal  to  receive  goods  did  not  arise  from  any  un- 
willingness or  inability  on  the  part  of  the  shipper  to  pay  charges, 
but  was  wholly  the  act  of  respondents ;  that  it  was  so  continued  and 
and  extensive  that'lt  seriouslyinterf  ered  with  the  business  opera- 
tions of  the  citizens  of  New  York,  deteriorated  the  value  of  many 
commodities  and  caused  a  diversion  of  trade  from  the  city  and 
great  losses  were  caused,  and  especially  that  large  quantities  of 
perishable  goods  by  reason  of  non-delivery  were  destroyed,  to  the 
Talue  of  many  thousand  dollars;  that  a  vast  amount  of  freight, 
equal,  as  estimated,  to  360,000  tons,  was  thus  detained  or  refused 
<»rriage;  that  large  numbers  of  carmen  were  detained  in  their 
efforts  to  deliver  ireight,  and  the  injury  to  that  branch  of  business 
is  estimated  at  not  less  than  $50,000,  while  the  aggregate  of  in- 
juriee  are  estimated  at  some  millions.  These  are  the  substantial 
facts  conceded  by  respondents  at  the  Special  Term.  Surely  it  can- 
not  be  doubted  that  tnese  facts  being  true  and  unexcused  showed 
a  strong  case  for  the  interference  of  the  State. 

The  only  question  is  whether  the  course  and  conduct  of  the  re- 
spondents waA  so  far  excused  by  anything  appearing  in  the  peti- 
tion and  affidavits  that  the  Court  was  justified  in  denying  the  mo- 
tion for  the  writ  on  its  own  merits,  or  in  a  wise  exercise  of  its  judi- 
cial discretion. 

The  excuse  appears  only  in  the  statements  of  the  reasons  assigned 
by  the  respondents  for  their  refusal  to  accept,  transport  and  deliver 
the  freight  and  property.  In  the  petition  it  is  stated  in  these 
words :  "  That  the  persons  in  their  employ  handling  such  freight 
refused  to  perform  their  work  unless  some  small  advance,  said  to 
be  three  cents  per  hour,  is  paid  them  by  the  said  railroad  corpora- 
tion.'' The  affidavits  show,  it  may  in  short  be  said,  that  the 
skilled  freight-handlers  of  the  respondents,  who  had  been  working 
at  the  rate  of  seventeen  cents  per  liour  (or  one  dollar  and  seventy 
cents  for  ten  hours),  refused  to  work  unless  twenty  cents  per  hour 
(or  two  dollars  per  day  of  ten  hours)  was  paid,  and  that  their 
abandonment  of  the  work,  and  the  inefficiency  of  the  unskilled 
men  afterward  employed,  caused  the  neglect  and  refusal  com- 
plained of.  ' 

It  is  not  alleged  or  shown  that  the  workmen  committed  any  un- 
lawful act,  and  no  violence,  no  riot,  and  no  unlawful  interference 
with  other  employees  of  the  respondents  appears.  It  is  urged,  in 
effect,  that  the  Court  should  regard  the  cases  as  one  of  unlawful 
duress  caused  by  some  breach  of  law  sufficiently  violent  to  prevent 
the  reception  and  transportation  of  freight.  There  is  nothing  in 
the  papcra  to  justify  this  contention.    According  to  the  statement 
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of  the  case,  a  bodj  of  laborers  acting  in  concert  fixed  a  price  for 
their  labor  and  refused  to  work  at  a  less  price.  The  respondents 
fixed  a  price  for  tlie  same  labor  and  refused  to  pay  more.  In  do- 
ing this  neither  did  an  act  violative  of  anv  law  or  subjecting  either 
to  any  penalty.  The  respondents  had  a  lawful  right  to  tsfe  their 
ground  in  respect  of  the  price  to  be  paid  and  adhere  to  it  if  they 
chose,  but  if  the  consequence  of  their  doing  so  were  an  inability  to 
exercise  their  corporate  franchise  to  the  great  injury  of  the  public 
they  cannot  be  heard  to  assert  that  such  consequence  must  be 
shouldered  and  borne  by  an  innocent  public,  who  neiUier  directly 
nor  indirectly  participated  in  their  causes. 

If  it  had  been  shown  that  a  ^'  strike"  of  their  skilled  laborers  had 
been  caused  or  compelled  by  some  illegal  combination  or  organized 
body  which  held  an  unlawful  control  of  their  actions,  and  sought 
through  them  to  enforce  its  will  upon  the  respondents,  and  t£at 
the  respondents  in  resisting  such  unlawful  efforts  had  refused  to 
obey  unjust  and  illegal  dictation  and  had  used  all  the  means  in 
their  power  to  employ  other  men  in  sufficient  numbers  to  do  the 
work,  and  that  the  refusal  and  neglect  complained  of  had  grown 
out  of  such  a  state  of  facts,  a  very  different  case  for  the  exercise  of 
the  discretion  of  the  Court,  as  well  as  of  the  Attorney-Greneral, 
would  have  been  presented.  Whether  such  a  state  of  facts  could 
have  been  shown  we  cannot  judicially  know.  The  present  case 
must  stand  or  fall  upon  the  papers  ben)re  us,  and  we  are  not  to  be 
swerved  from  thus  disposing  of  it  by  any  suggestion  of  facts  not 
in  the  case,  which  might  lead,  if  they  appeared,  to  some  other  re- 
sult. The  most  that  can  be  found  from  the  petition  and  affidavits 
is  that  the  skilled  freight-handlers  of  the  respondents  refused  to  work 
without  an  increase  of  wages,  to  the  amount  of  three  cents  per 
hour ;  that  the  respondents  refused  to  pay  such  increase ;  that  the 
laborers  then  abandoned  the  work  and  that  the  respondents  did  not 
procure  other  laborers  competent  or  sufficient  in  number  to  do  the 
work.  And  so,  the  numerous  evils  complained  of  fell  upon  the 
public,  and  were  continuous  until  the  people  felt  called  upon 
to  step  in  and  seek  to  remedy  them  by  proceedings  for  manda- 
mus. 

These  facts  reduce  the  question  to  this :  Can  railroad  corporations 
refuse  or  neglect  to  perform  their  public  duties  upon  a  controversy 
with  their  employees  over  the  cost  or  expense  of  doing  them  i  We 
think  this  question  admits  of  but  one  answer.  The  excuse  has  in 
law  no  validity.  The  duties  imposed  must  be  discharged  at  what- 
ever cost.  They  cannot  be  laid  down  or  abandoned  or  suspended 
without  the  legally  expressed  consent  of  the  State.  The  trusts  are 
active,  potential  and  imperative,  and  must  be  executed  until  law- 
fully surrendered,  otherwise  a  public  highway  of  great  utility  is 
closed  or  obstructed  without  any  process  recognized  oy  law.  This 
is  something  no  public  officer  charged  with  the  same  trusts  and 
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dnties  in  regard  to  other  public  liigliways,  can  do  without  subject- 
ing  himself  to  inandamns  or  indictment 

We  are  not  able  to  perceive  the  difficulties  that  embarrassed  the 
Court  below  as  to  the  form  of  a  writ  of  mandamus  in  such  case. 
It  is  true  the  writ  must  be  specific  as  to  the  thing  to  be  done ;  but 
the  thing  to  be  done  in  this  case  was  to  resume  the  duties  of  carriers 
of  the  goods  and  property  offered  for  transportation.  That  is, 
to  receive,  carry  and  deliver  the  same  under  the  existing  rules  and 
regulations  as  the  business  had  been  accustomed  to  be  done.  There 
was  no  necessity  to  specify  what  kinds  of  goods  should  be  first  re- 
ceived and  earned,  or  whose  goods,  or  indeed  to  take  any  notice  of 
the  details  of  the  established  usages  of  the  companies.  It  was  the 
people  who  were  invoking  the  w;dt,  on  their  own  behalf,  and  not 
for  some  private  suitor,  or  to  redress  individual  injuries.  The 
prayer  of  tne  petition  indicated  the  proper  form  of  the  writ.  Upon 
the  return  to  the  writ  all  questions  whether  what  has  been  done  is 
a  sufficient  compliance  with  its  command  may  properly  arise  and 
become  a  subject  of  further  consideration.  l!ney  need  not  have 
been  anticipated. 

It  is  suggested  that  the  time  has  now  passed  when  such  a  writ 
can  be  of  any  valuable  eflfect.  That  is  probably  so,  but  we  are 
governed  by  the  record  in  disposing  of  the  appeal,  and  not  by  sub- 
sequently occurring  events.  The  appellants  labor  now  under  a 
juogment  alleged  to  be  injurious  to  the  rights  they  possessed  when 
it  was  pronounced,  and  harmful  to  them  as  a  precedent.  If  erron- 
eous thev  are  entitled  to  have  that  judgment  reversed,  and  to  be 
indemnined  in  the  discretion  of  the  Court  for  the  costs  incurred 
on  the  appeal  made  necessary  by  the  error. 

We  think  the  Court  below  had  power  to  award  the  writ,  and  that 
upon  the  case  presented,  it  was  error  to  refuse  it. 

The  order  should  be  reversed  with  the  usual  costs,  and  an  order 
entered,  if  deemed  advisable  from  any  existing  circumstances  by 
the  Attomey-G^eral,  awarding  the  writ. 

Although  the  above  opinion  was  rendered  only  by  the  General  Term,  and 
is  tiierefore  subject  to  reversal,  we  have  thought  it  best,  on  account  of  the 
great  interest  and  importance  of  the  question  involved,  to  present  it  at  once 
to  our  readers.  The  exhaustive  nature  of  the  opinion  and  the  elaborate  cita- 
tion of  authorities  therein  contained  render  it  unnecessary  for  us  to  do  more 
in  this  note  than  to  indicate  the  cases  which  turn  upon  the  same  question. 

Where  a  railroad  is  under  military  control  of  the  government,  and  is  not 
in  the  free  and  unrestrained  exercise  of  its  franchise,  it  is  not  bound  to 
receive  freight  for  transportotion,  and  is  not  liable  to  an  action  for  a  failure 
to  do  so. 

Dlinois  Central  R.  B.  Co.  v.  McClellan,  54  111.  48;  Illinois  Central  R.  R. 
Co.  e.  Ashmead,  58  HI.  487;  DlinoiB  Central  R.  R.  Co.  v.  Cobb,  Christy  & 
Co.,  64  HL  128;  Illinois  Central  R.  R.  Co.  e.  Homberger,  77  IlL  457. 

Rot  where  it  has  accepted  goods  while  under  such  control,  it  is  not  exempt 
from  liability  to  forward  them.  Phelps  v.  Illinois  Central  R.  R.  Co.,  94  III. 
MS;  a  C,  4  HI.  App.  288. 
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Stveral  eases  have  also  arLBen,  inyolving  the  liability  of  a  company  for  a. 
failure  to  reoeiye  or  transport  goods  in  consequence  oi  a  strike.  The  gen- 
eral doctrine  of  most  cases  seems  to  be  substantially  that  laid  down  in  the 
principal  case. 

In  Blackstock  e.  New  York  and  Erie  R.  R.  Co.,  20  N.  Y.  48,  certain  gooda 
in  transit  were  delayed  by  a  sudden  abandonment  of  work  by  all  of  the 
engineers  on  the  road,  in  consequence  of  the  passage  of  a  certain  reasonable 
regulation  by  the  company  as  to  their  duties.  The  company  was  neverthe- 
less held  liable.  The  doctrine  seems  to  have  been  that  the  company  had  a. 
right  to  adopt  the  regulation,  but  must  do  so  at  its  peril;  and  1^  in  conse- 
quence, it  was  incapacitated  from  performing  its  duty  as  a  carrier,  it  muat 
abide  the  consequences. 

Of.  Condert  e.  Grand  Trunk  R.  Ck>.,  54  N.  Y.  500. 

In  Illinois  it  has  been  decided  (three  judges  out  of  seven  dissenting)  that, 
where  goods  are  delayed  in  transitu  by  the  violence  and  threats  of  a  mob, 
compowd  of  discharged  employees,  the  company  will  not  be  responsible,  at 
least  where  it  has  promptly  filled  the  vacancies  caused  by  the  dismissals. 
Upon  this  point  the  court  in  Pittsburg,  Ft.  Wayne  and  Chicago  R.  R.  Co. 
V,  Hazen,  84  111.  86,  said:  <<It  is  doubtless  the  law  that  railway  companiea 
cannot  claim  immunity  from  damages  for  injuries  resulting  in  such  casea 
from  the  misconduct  of  their  employees,  whether  such  misconduct  be  wilful 
or  merely  negligent.  If  employees  of  a  common  carrier  suddenly  refuse  to- 
work,  and  the  carrier  cannot  promptly  supply  their  places  with  other 
emplovees,  and  injury  results  from  the  delay,  the  earner  is  responnble. 
Such  delay  results  from  the  fault  of  the  employees.  The  evidence  offered  in 
this  case,  however,  tended  to  prove  that  the  delay  was  not  the  result  of  a  want 
of  suitable  employees  to  conduct  the  trains,  for  the  places  of  the  'strikers*' 
were,  according  to  the  proof  offered,  promptly  supplied  by  others.  The- 
proof  offered  tends  to  show  that  the  delay  was  caused  by  the  lawless  and 
irresistible  violence  of  the  discharged  brakemen,  and  others  acting  in  com- 
bination with  them.  These  men,  at  the  time  of  this  lawlessness,  were  no- 
longer  the  employees  of  the  company.  The  case  supposed  is  not  distinguish- 
able in  principle  from  the  assault  of  a  mob  of  strangers." 

In  Indiana  the  court  has  not  gone  quite  so  far.  In  Pittsburg,  Cinn.  and 
St  L.  R  R  Co.  V.  HoUowell,  65  Ind.  188,  it  was  decided  that  &e  failure  of 
a  common  carrier  to  receive  and  transport  goods  was  excused  where  an 
armed  mob,  defying  at  once  the  power  of  the  company  and  the  civil  authori- 
ties, had  seized  the  stations  and  rolling  stock,  and  prevented  the  f orwarding- 
of  freight.  The  rules  of  the  common  law  in  reference  to  the  liability  of  com- 
mon carriers  were  cited  by  the  appellee,  and  sought  to  be  applied,  it  being 
contended  that,  as  a  mob  did  not  amount  to  a  public  enemy,  the  company 
waa  clearly  liable. 

The  court  answered  that  argument  after  this  manner: 

''The  strict  rule  contended  for  by  the  appellee  is  applicable  to  commoii< 
carriers  only  after  they  have  received  the  goods  for  transportation,  and  fail 
to  deliver  them  at  their  destination,  or  when  they  are  lost.    In  cases  like  the 
present  for  delay  in  receiving  and  carrying  the  goods,  the  carrier  is  not  an 
insurer,  and  is  bound  only  by  the  general  rules  of  liability  for  a  breach  of  hia- 
contract,  or  of  his  public  duty  as  a  carrier,  and  may  be  excused  for  delay  in 
receiving  the  ^oods,  or  in  transporting  them  after  they  have  been  received, 
whenever  the  delay  is  necessarily  caused  by  unforeseen  disaster  which  human 
prudence  cannot  provide  against,  or  by  accident  not  caused  by  the  negligence- 
of  the  carrier,  or  by  thieves  and  robbers,  or  an  uncontrollable  mob." 

It  was  further  decided,  in  the  above  case,  that  the  mere  fact  that  the  mob- 
had  been  caused  by  a  reduction  of  the  rate  of  wages  paid  by  the  company  to 
its  employees,  did  not  render  the  company  liable. 

**  The  fact  that  a  railroad  company  has  reduced  the  wages  of  its  employees 
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LOt  be  held  to  justify  or  excuse  a  mob  oomposed  of  indiscriminAte  penons- 
in  stopping  a  train  of  cars,  and  delaying  tbe  receivine  of  goods  or  the  tran- 
sportation of  freights;  nor  can  the  railroad  company  oe  held  responsible  for 
tne  conse<niences  of  such  unlawful  proceedings  wnen  they  cause  such  delay.'*" 

The  reader  is  further  referred  in  this  connection  to  Sehgman  «.  Armigo,  1 
New  Hex.  459,  where  the  fact  that  certain  goods  were  destroy^  en  route- 
by  a  force  of  United  States  soldiers  duly  officered,  was  held  not  to  exempt 
tbe  carrier  from  liability,  the  strict  rule  of  the  common  law  being  applied. 

The  subject  was  not  fairly  considered  in  Sherman,  Hall  &  Co.  v.  Penn. 
R.  R.  Co.,  8  Am.  and  £ng.  R.  R.  Cas.  274;  but  it  was  intimated  that  the  act 
of  a  lawless  mob  would  not  protect  defendant  against  its  failure  to  fulfil  the 
oblisations  of  a  common  earner. 

The  law  of  the  subject  inyolved  in  the  principal  case  may  in  view  of  the 
muthorities  above  reviewed  be  considered  as  very  doubtful.  We  must  be 
permitted  to  express  the  opinion,  however,  that  the  strong  drift  of  the 
eeems  to  be  away  from  the  strict  rules  of  the  old  common  law. 


DsiBoxr  Am>  Bay  Citt  By.  Go. 

V. 

James  MoKbnzib. 

(48  Michigan  BepartB,  G09.) 

A  nihoad  company  receiving  and  receipting  goods  for  transportation  to  • 
point  beyond  the  terminus  of  its  road  is  not  to  be  understood  asundertaking 
to  carry  the  goods  beyond  such  terminus,  unless  there  is  an  express  promise 
to  that  effect. 

But  if  the  company  receipts  the  goods  to  be  transported  to  a  point  beyond 
its  line  for  a  definite  sum  named,  and  the  consignor  is  charged  a  laiger  sum. 
ther^or,  the  receipting  company  is  responsible  to  the  consignor  for  the  ex- 


In  an  action  to  recover  such  excess,  a  variance  in  describing  the  defendant's- 
undertaking  as  one  for  the  carriage  of  the  goods  for  the  whole  distance,  is- 
immaterial. 

In  an  action  against  a  carrier,  when  unreasonable  delay  is  complained  of, 
and  the  Ices  of  a  nuu-ket  is  claimed,  it  ib  not  sufiicient  for  the  plaintiff  to* 
prove  delay,  and  also  a  damage,  when  it  appears  from  his  proofs  that  there 
was  other  aelay  not  charffeable  to  the  defendant;  but  some  damage  must  be 
traced  to  the  delay  for  which  the  defendant  was  in  fault. 

When  unexpected  difllculties  occur  in  the  transportation  of  property  by  a 
canier,  and  the  consignor  agrees,  in  view  of  them,  to  nay  a  sum  for  the  car- 
riage, in  addition  to  what  had  been  previously  fixed  upon,  and  pays  the- 
aame,  he  cannot  recover  it  back  as  jptad  without  consideration. 

Error  to  Lapeer.    Submitted  April  9.    Decided  June  11. 

Aanunpait.    Defendant  brings  error. 

J.  R  Moore  and  G.  Y.  N.  I^throp  for  plaintiff  in  error.  As 
to  the  carrier's  freedom  from  obligation  to  do  more  than  deliver 
goods  at  the  destination  marked  on  them,  unless  there  are  special 
directiona^  dted  Wibert  v.  N.  T.  and  Erie  R  B.,  12  K  T:  245; 
Nutting  V.  Oonn.  B.  R.  B.,  1  Gray,  502 ;  Jenneson  v.  0.  and  A.  R. 
R,  4  Am.  L.  B^.  284. 
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W.  W.  and  M.  N.  Stickoej  and  Wm.  T.  Mitchell  for  defendant 
in  error. 

CooLET,  J. — ^In  this  action  McKenzie  recovered  damages  of  the 
railroad  company  in  respect  to  three  several  consignments  of  fipars 
or  masts,  transported  for  him  over  its  road.  DiSerent  qnestions 
arise  upon  the  record  in  respect  to  each  of  them,  and  tney  wiU 
therefore  be  considered  separately. 

I.  The  first  consignment  was  of  12  cars  of  masts  or  spars  from 
Fish  Lake  station,  for  which  receipts  were  given  of  the  following 
form : 

"  Detroit  and  Bay  City  E.  R.  Co.  Fish  Lake  Station,  Angost 
12,  1873,  Received  from  Jas.  McKenzie,  in  apparent  good  order, 
two  cars  spars,  4612,  6206,  marked  Jas.  McKenzie,  Yarmouth 
Junction,  Maine.  Kate  paid  per  car.  Fish  Lake  to  Port  Huron, 
$22  per  car.  Marked  and  described  as  above ;  contents  and  value 
otherwise  unknown ;  for  transportation  by  the  Detroit  and  Bay 
City  R.  R.  Co.  to  their  warehouse  at . 

"  Notice.  See  rules  of  transportation  on  back  hereof. 

"  [Signed]  J.  Keen,  Agent." 

Among  the  rules  endorsed  on  the  back  was  the  following : 

"Goods  or  property  consigned  to  any  place  off  the  company's 
line  of  road,  or  to  any  point  or  place  beyond  its  terminus,  will  be 
sent  forward  by  a  carrier  or  freightman,  when  there  is  such,  in  the 
usual  manner,  the  company  acting  for  the  purpose  of  delivery  to 
such  carrier  as  the  agents  of  the  consignor  or  consignee,  and  not  as 
carriers.  This  company  will  not  be  responsible  for  any  loss  or 
damage  to  the  property  after  the  same  shall  have  been  sent  from 
any  warehouse  of  the  company." 

It  is  alleged  by  McKenzie  in  the  first  count  of  his  declaration 
that  the  railroad  company  undertook  to  transport  these  twelve  cars 
of  masts  or  spars  from  Fish  Lake  station  to  Tort  Huron  for  the 
price  of  $22  per  car,  but  that  on  their  arrival  at  Port  Huron  the 
company  demanded  and  exacted  $45  per  car.  The  questions  that 
arise  on  this  count  are,  first,  whether  the  contract  of  the  company 
was  a  contract  to  carry  to  Port  Huron ;  and  second,  whether  there 
is  evidence  that  the  company  exacted  and  received  the  excessive 
charges. 

Port  Huron  is  not  a  station  on  the  Detroit  and  Bay  Citv  Kail- 
road,  but  is  the  connecting  point  of  the  Port  Huron  and  Chicago 
with  the  Grand  Trunk  iSilway.  The  Port  Huron  and  Chicago 
Hallway  crosses  the  Detroit  and  Bay  City  Railroad  at  Lapeer,  and 
the  line  of  transportation  for  these  cars  would  be  by  the  Detroit 
and  Bay  City  road  to  Lapeer,  and  by  the  Port  Huron  and  Chicago 
road  to  Port  Huron.  The  defendant  contended  in  the  court  below 
that  its  obligation  was  only  to  transport  the  cars  over  its  own  road 
and  deliver  them  to  the  connecting  road  at  the  point  of  interseo- 
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tion,  and  that  consequently  the  undertaking  of  the  defendant  was 
incorrectly  set  out  in  the  cfeclaration.  This  is  probably  true.  Gass 
V.  New  York,  etc.,  R.  R.  Co.,  99  Mass.  220 ;  Schneider  v.  Evans, 
35  Wis,  Ml ;  Cincinnati,  etc.,  R  R.  Co.  v,  Pontiurs,  19  Ohio  St. 
221.  -But  this  is  an  immaterial  variance.  The  gist  of  the  action 
is  that  the  defendant  undertook  that  the  price  for  the  carriage 
should  be  a  certain  sum,  but  that  when  the  carriage  was  completed 
a  larger  sum  was  exacted.  It  is  of  no  importance  that  the  declara- 
tion fails  to  state  that  the  carriage  for  a  portion  of  the  distance 
was  to  be  by  a  connecting  road,  or  that  it  alleges  something  differ- 
ent. 

The  evidence  of  the  ^jment  of  the  excessive  charge  is  that  of 
the  agent  of  the  Grand  Trunk  Railway  at  Port  Huron,  that  he  paid 
$505  as  freight  charges  to  that  point,  by  giving  credit  on  the  books 
of  his  company  to  the  Port  Huron  and  Chicago  R.  R.  Co.  in  the 
OBual  course.  This,  in  connection  with  evidence  that  defendant 
made  the  Port  Huron  and  Chicago  R.  R.  Co.  its  agent  for  the 
purpose  of  collecting  and  i-eceiving  its  charges  when  property  was 
sent  subject  to  them  was  sufficient.  The  plaintiff  had  a  right  to 
look  to  the  defendant  for  the  whole  excess,  whether  received  by 
itself  or  by  another  company.     Schneider  v.  Evans,  25  Wis.  241. 

n.  Xhe  second  consignment  was  of  large  masts  which  the  plain- 
tiff claims  were  to  be  carried  from  Lapeer  to  Detroit  over  the  road 
of  the  defendant  for  $300,  but  for  the  carriage  of  which  the  de- 
fendant demanded  and  received  $700.  He  also  alleges  ^^  that  the 
defendant  did  not  nor  would  deliver  said  spars  or  masts  at  Detroit 
aforesaid  in  a  reasonable  time  after  so  undertaking  to  do ;  but 
80  negligently  and  wi'ongf uUy  delayed  the  transportation  and  de- 
livery o?  the  same  that  said  plaintin  lost  the  sale  of  the  same." 

These  masts,  it  appears,  were  to  be  and  were  delivered  by  de- 
fendant to  the  Canada  Southern  R.  R.  Co.  to  be  transported  to  the 
seaboard  in  Maine.  If  defendant  agreed  to  transport  them  over 
its  road  for  $300,  there  is  no  evidence  in  the  record  that  any  larger 
sum  was  ever  paid  to  or  received  for  it.  There  was  serious  diffi- 
culty in  the  transportation ;  some  breaking  down  of  cars  and  some 
reloading  ;  and  the  superintendent  of  the  road  testified  that  plain- 
tiff agreed  to  pay  $500,  besides  certain  charges  for  assistance  and 
repairs ;  and  it  might  be  inferred  that  all  of  these  were  included 
in  back  charges  afterwards  paid  to  the  Canada  Southern  by  a  com- 
pany receiving  the  masts  at  Buffalo.  But  this  would  be  inferred 
only  from  the  fact  that  it  is  testified  that  the  payment  was  agreed 
upon  by  the  plaintiff ;  and  if  it  was  he  is  entitlea  to  have  none  of 
it  refunded.     Moore  v,  Detroit  Locomotive  Works,  14  Mich.  266. 

That  the  transportation  of  the  masts  from  Lapeer  to  Detroit  was 

fieriously  delayed  appears  in  the  evidence,  and  tne  causes  are  stated. 

But  there   is   no  showing   that  plaintiff  lost  a  sale  in   conse- 

qoeuce,  or  indeed  that  he  had  ever  negotiated  a  sale.     Some  wit- 

9  A.  4?  E.  R  Oas.— 2 
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nesses  testify  to  a  depreciation  in  the  market  value  of  such  timb^^ 
between  the  time  when  the  masts  should  have  been  received  at  the 
seaboard,  if  thev  had  gone  through  without  delay,  and  the  time 
when  tliev  actually  arrived  there ;  but  the  plaintiff's  evidence  clearly 
showed  that  there  was  considerable  delay  not  at  attributable  to  the 
defendant,  and  it  is  consistent  with  the  whole  record  that  if  there 
had  been  no  other  delays,  that  which  occurred  between  Lapeer  and 
Detroit  would  have  caused  no  loss.  The  plaintiff  therefore  made 
out  no  cause  of  action  in  respect  to  this  part  of  his  case. 

III.  The  third  consignment  was  of  masts  to  be  taken  for  a  short 
distance  on  the  road  of  defendant  to  its  junction  with  the  Port 
Huron  and  Chicago  road.  For  the  transportation  of  these  Hie 
plaintiff  claims  to  have  made  special  terms  with  one  Fell,  a  local 
agent  of  defendant,  at  three  dollars  a  car.  Ten  cars  were  moved  ^ 
and  $30  paid  for  the  service,  but  when  the  fact  came  to  the  knowl- 
edge of  the  superintendent,  he  repudiated  this  arrangement,  de- 
nied the  authority  of  Fell  to  make  it,  and  exacted  $15  a  car  for  the 
ten  before  moved,  and  for  sudi  as  were  moved  tiiereafter.  The 
onlv  question  on  this  part  of  the  case  is,  whether  Fell  was  vested 
witn  the  authority  he  assumed  to  exercise,  or  whether  the  circum- 
stances were  such  as  to  justify  the  plaintiff  in  dealing  with  him  on 
the  assumption  that  he  possessed  it 

Unfortunately  the  record  presents  somewhat  blindly  the  facts- 
which  bear  upon  this  question,  and  the  members  of  this  court  do 
not  agree  in  their  construction  of  them.  It  would  not  prove  use- 
ful to  attempt  an  expression  of  our  views  under  such  circumfitances, 
and  as  the  case  must  go  back  for  a  new  trial,  this  branch  of  the 
case  will  not  be  referred  to  further  at  this  time. 

The  jjud^ent  is  reversed  for  the  error  above  pointed  out,  and 
theplaintin  in  error  will  recover  costs  in  this  oourt. 

Tne  other  Justices  concurred. 

Bee  note,  p.  80. 


A.   SUMNEB 

V. 

SOUTHXBN  BaILBOAD  ASSOCIATION. 

(7  BcuBter  (TVfin.)  BeparU^  846.) 

A  common  carrier,  who  receives  freight  for  transportation  over  Ids  owo 
route  and  the  lines  of  other  carriers,  cannot  bind  sucn  other  carriers  as  to  the 
rate  to  be  charged  for  transportation,  unless  there  is  an  agreement  to  that 
effect  between  them.  And  such  other  carriers  will  not  be  held  to  have  im- 
pliedly assented  to  the  rates  charged  by  the  first  carrier,  if,  in  receiving 
freight  to  be  shipped  over  their  routes  under  a  bill  of  lading  issued  by  the 
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IM  ttttier,  they  discorer  thok  the  articles  shipped  ate  of  a  different 
Ghtrwter  than  those  aamed  in  the  hill  of  lading,  aud  upon  which  the  rates 
are  higher.  In  snch  case  they  can  transport  the  goods  te  their  dsatinalion 
and  charge  and  collect  the  increased  rate. 

Afpieal  from  the  Hardeman  Circuit  Oomt. " 
Hill  &  Harden  for  complainant. 
Yertreea  for  defendant. 

Fbjeeican,  J. — ^Plaintiff  shipped  from  St.  LoniS)  bj  yariona 
steamboats,  fonr  lots  of  sewing  machines,  boxed  up,  put  down  in 
bill  of  lading,  however,  as  haraware.  The  bill  of  ladmg  specified 
that  the  shipment  was  to  be  sent  to  the  wharf -boat  at  Memphis, 
^'from  thence  bjthe  Memphis  and  Charleston  Baiboad  C<Hnpanj, 
or  connecting  rcxads,  subject  to  the  conditions  of  their  several  char- 
ters and  freight  regulations,  and  then  be  delivered  at  the  com- 
pany's depot  at  Bolivar,  Tennessee,  to  A.  Jordan,  on  presentation 
of  this  receipt,  he  or  they  paying  the  freight  for  the  same  at  the 
rate  of  eighty-six  cents  per  hundred  pounds." 

When  the  boxes  arrived  at  Bolivar  by  the  cars  of  the  Southern 
Railroad  Association,  having  been  received  from  the  Memphis  and 
Charleston  Bailroad  at  Grand  Junction,  the  agent  of  the  defendant 
had  bill  of  lading  of  the  Memphis  and  Charleston  Bailroad  for  the 
freight  as  sewing  machines,  which,  under  the  freight  regulations 
of  lx>tb  railroads,  were  chargeable  at  higher  rates  than  hardware, 
and  were  so  chai^ged  in  the  bill  of  lading.  The  char^  however, 
was  only  the  reirnlar  charge  established  by  regulation  for  carrying 
saeh  freight,  ^e  agent  of  defendant  at  ^bolivar  paid  the  charges  on 
the  bill  of  lading,  which  consisted  of  what  was  due  the  Memphis 
and  Charleston  Company,  and  also  what  was  paid  the  steamboat 
(XHonany  by  the  Memphis  and  Charleston  Company  on  receipt  of 
the  boxes  by  Uiat  company,  retaining  also  the  diarge  of  his  own 
company. 

Jordan,  the  agent  of  Sumner,  paid  the  sum  thus  charged,  under 

Srotest,  insisting  that  the  ndlroaas  could  only  chai^  the  rate  speci* 
ed'by  the  steamboat  company,  and  then  brings  their  suit  to 
recover  the  excess,  amounting  to  about  $33. 

It  is  further  shown  that  there  was  no  privity  or  connection 
between  the  steamboat  line  and  the  railroaa  companies,  nor  any 
aathority  or  agency  on  the  part  of  the  steamboat  company  or  line 
to  make  any  contract  for  carrying  f  rei^t  for  tlie  companies. 

It  further  very  clearly  appears  that  onmner  was  perpetrating  a 
fraud  on  the  companies,  and  probably  on  the  steamboats,  by  boxing 
the  goods  so  as  to  conceal  their  character,  and  shipping  them  as 
hardware,  at  a  lower  rate  of  charges  than  if  the  shipment  had  been 
made  as  sewing  machines. 

On  these  facts,  is  the  plaintiff  entitled  to  his  recovery  against 
defendants?  is  the  question. 
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The  bill  of  lading  is  but  the  contract  of  the  steamboat  companj, 
and  can  only  bind  it,  under  the  facts  of  this  case,  but  can  hare  no 
effect  to  bind  the  railroads,  unless  they  had  assented  to  its  terms 
expressly  or  impliedly,  by  receiving  the  freight  and  shipping  it  at 
the  same  rates.  By  the  contract  with  the  steamboats,  as  contained 
in  the  bill  of  lading,  they  became  the  agents  of  Snmner  to  deliver 
the  goods  at  the  wharf -boat,  and  thence  to  the  railroad  company  in 
the  ubxxbI  way.  But,  on  a  fair  construction  of  the  language  of  the 
contract,  the  companies  had  the  right  to  charge  their  regular 
established  freight  on  the  shipment,  for  it  is  expressly  stipuuited 
that  the  railroads  are  to  carry  it  "  snbject  to  their  several  charters 
and  freight  regulations."  'So  doubt  the  steamboat  agent,  who 
made  the  contract,  supposed  the  freight  would  be  86  cents  per 
hundred  pounds  on  the  suipment  as  hardware ;  but  when  the  true 
character  of  the  article  was  accidentally  discovered  bv  the  agent  of 
the  M.  and  C.  Railroad  at  Memphis,  he  clearly  had  the  right  when 
he  received  the  boxes  to  bill  them  truly,  and  charge  the  freight 
authorized  by  ^^  the  freight  regulations"  of  his  company ;  and  the 
Southern  Bailroad  Association,  receiving  the  boxes  as  sewing 
machines,  and  transporting  them  as  such,  had  also  the  right  to 
charge  for  them  in  tlieir  true  character,  and,  according  to  usage  in 
such  cases,  pay  the  charges  of  the  other  company  at  their  regular 
tariff  for  sucn  articles.  In  a  word,  the  error  in  the  plaintiff's 
argument  in  the  case  is  in  treating  the  contract  of  the  steamboat 
company  to  charge  86  cents  per  one  hundred  pounds  as  binding 
on  the  railroad  companies,  or  in  any  way  affecting  their  rights. 
In  this  view  the  plaintiff  has  only  paid  the  steamboat  .what  he  con- 
ti*acted  to  pay,  to  wit,  86  cents,  and  has  had  his  ^ods  transported 
by  the  railroad  companies  in  accordance  with  their  freight  regula- 
tions— their  regular  tariff — and  cannot  complaiu,  especially  in  view 
of  the  fraudulent  effort  to  evade,  by  shipping  sewing  machines  as 
hardware.  That  his  fraudulent  purpose  nas  failed  of  success  can 
certainly  not  furnish  a  very  substantial  cause  of  action  against  the 
defendant,  nor  one  that  appeals  to  a  court  of  justice  with  any 
plausibility  for  its  aid. 

We  have  been  referred  by  plaintiff's  counsel  to  two  cases  from 
Massachusetts,  which  are  supposed  to  hold  a  different  view  from 
what  we  have  presented.  We  have  examined  them,  but  do  not  find 
them  applicable  to  the  question.  The  syllabus  of  the  case  of 
Bobinson  v.  Baker,  5  Cushmg's  B.,  137,  is  as  f oUows :  ^^  A  common 
carrier  who  accepts  goods  for  transportation  from  one  not  entitled 
to  control  them,  has  no  lien  upon  the  goods  for  his  freight  as 
against  the  owner ;  and  it  will  make  no  difference  that  the  carrier 
acted  in  good  faith  and  was  not  in  fault." 

This  is  quite  a  different  case  from  the  one  before  us,  the  steamboat 
line  in  this  case  having  undertaken  as  agent  of  Sumner  to  ship  by 
these  roads,  and  therefore  having  the  right  to  control  the  goods 
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and  deliver  them  to  the  companj  for  transportation.  While  the 
case  cited  maj  be  correctly  decided  on  its  facts,  it  is  no  aathority 
against  the  view  we  have  taken  of  the  case  before  ns.  We  donbt, 
however,  its  correctness  in  the  entire  proposition  cited,  as  the  car- 
rier, it  would  seem  at  least,  would  be  entitled  to  pay  for  the  trans- 
portation on  his  own  road  what  it  was  reasonably  worth  when  the 
consignee  took  the  benefit  of  his  labor  by  receiving  the  goods  from 
Imn  at  their  point  of  destination. 

The  other  case  need  not  be  noticed. 

The  case  of  Schneider  v.  Evans,  3  Am.  *B.  56.  in  its  conclusions, 
sustains  the  view  we  have  taken,  and  we  thiuK  is  sounder  in  its 
reasoning  on  this  question  than  the  case  above  referred  to,  though 
some  of  the  reasoning  of  the  judge  in  the  last  case  we  do  not 
approve. 

On  the  whole,  we  are  satisfied  the  judgment  for  the  defendant 
below  was  correct,  and  affirm  it 

Bee  note,  p.  89. 


Hnx  and  others 

V. 

BuBLmoTON,  0.  B.  Ain>  N.  By.  Oo. 

{Adeanee  Ckue,  Iowa,    December  11,  1882.) 

Hie  general  freight  agent  of  a  railroad  has  no  power  to  fix  the  rate  oyer 
other  connecting  lines  of  railway ;  and  an  agreement  between  two  connecting 
railroad  comxwnies  to  transport  freight  will  not  have  the  effect  to  make  them 
joint  contractors  or  parties. 

The  mere  announcement  of  the  rate  for  freight  by  the  general  agent  of  a 
connected  railroad  will  not  operate  as  a  goarantee  to  the  ihipper  of  gooda  on 
the  connected  Une. 

Afp£AI.  from  Linn  district  court. 

The  plaintiffs  aver  in  their  petition  that  the  defendant,  as  a  com- 
mon carrier,  entered  into  an  agreement^with  them  whereby  it  un- 
dertook to  transport  for  them  a  car-load  of  butter  from  Cedar 
Bapids,  lowai,  to  Denver,  Colorado,  and  to  deliver  the  same  in  good 
condition ;  that  the  butter  was  delivered  to  the  defendant  at  Cedar 
Bapids  in  pursuance  of  such  agreement,  but  that  the  defendant 
faifed  to  d^ver  the  same  at  Denver  in  good  condition,  whereby 
the  plaintiffs  sustained  damage  in  the  sum  of  $883.80.  They  also 
aver  that  they  were  oblisced  to  pay  $71.40  as  an  overcharge  of 
freight.  The  defendant,  lor  answer,  denies  that  it  made  an  ^ree- 
ment  with  the  plaintiffs  to  transport  butter  for  them  from  Cedar 
Bapids  to  Denver,  and  denies  all  liability  for  overcharge*    There 
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wag  a  trial  to  a  jury,  and  verdict  and  judgment  were  rendevfid  for 
the  defendant.    The  plaintiffs  appeal. 

Deacon  &  Smith,  for  appellants.  J.  &  S.  B.  Trm^wd  A.  D. 
OoUier,  for  appellee. 

Adams,  J. — ^The  plaintifb  are  the  proprietors  of  a  creamery  at 
Springville.  Iowa,  at  whidi  place  is  a  station  on  the  Chicago,  Mil- 
waukee and  St.  Paul  E.  K.  The  butter  was  shipped  f  rom  opring- 
ville  over  the  Chicago,  Milwaukee  and  St  Paul  B.  B.  to  Cedar 
Bapids ;  thenoe  over  the  defendant's  road  to  Burlington ;  thence 
over  the  Chicago,  Burlington  and  Quinoy  B.  B.,  and  other  roads, 
through  Kansas  City  to  I)enver.  It  appears  that  from  Kansas 
City  tlie  butter  should  have  been  shipped  over  the  Kansas  P^oifio 
B.  K.,  but  by  mistake  it  was  shipped  over  a  more  circuitous  and 
an  improper  route,  and  by  reason  of  such  mistake,  and  a  failure  to 
keep  the  car  iced,  the  butter  was  injured.  The  defendant's  poei- 
tion  is,  that  it  had  no  contract  with  the  plaintiffs  except  to  carry 
their  butter  safely  over  its  own  road  and  make  proper  delivery  to 
the  proper  connecting  lines,  which  it  did.  The  piaintifiEs,  on^he 
other  hand,  contend  tnat  the  defendant's  contract  was  that  the  but- 
ter should  be  carried  safely  to  its  destination.  It  is  not  claimed 
that  such  contract  was  expressed  in  so  many  words,  but  that  the 
law  implied  such  contract  from  the  undisputed  evidence  as  to  what 
was  said  and  done.  They  also  contend  tnat  if  the  evidence  is  not 
sufficient  to  raise  such  contract  by  implication,  it  would  have  been 
but  for  the  error  of  the  court  in  exdudinfi^  proper  evidence  offered 
by  them.  ^^    ^ 

The  court  gave  three  instructions  at  the  request  of  the  defend- 
ant, the  giving  of  which  the  plaintiffs  assign  as  error.  The  in- 
structions are  lengthy,  and  we  capnot  properly  set  them  out  ver- 
batim. The  court  instructed  the  jury  in  substance  that  the  facts 
relied  upon  by  the  plaintiffs  (specifying  them)  did  not,  if  proven, 
make  the  de^ndant  more  than  a  mere  intermediate  carrier,  and 
that  as  such  intermediate  carrier  merely  it  was  not  liable  -for  an  in- 
jury occurring  beyond  its  line.  The  plaintiffs  contend  that,  so  far 
as  the  defendant  is  concerned,  the  assignment  should  be  deemed  to 
have  been  made,  not  at  Springville,  but  at  Cedar  Bapids,  and  that 
the  defendant  was  not,  tnereiore,  an  intermediate  but  the  initial 
carrier.  One  of  the  facts  relied  upon  by  the  plaintifb  pertains  to 
what  was  said  and  done  respecting  the  rate  of  freight  from  Cedar 
Bapids  to  Denver.  The  plaintiffs,  it  appears,  were  acquainted  with 
the  rate  of  freight  from  Springville  to  Cedar  Bapids.  Having 
conceived  the  idea,  however,  of  making  a  shipment  to  Denver,  they 
made  application  to  the  station  agent  at  Springville,  of  the  Chi- 
cago, Milwaukee  and  St.  Paul  Co.,  to  get  tnem  a  through  rate  to 
Denver.  He  communicated  this  application  to  the  assistantgeneral 
freight  agent  of  the  Chicago,  Milwaukee  and  St.  Paul  Co.,  who 
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applied  to  one  Mohler,  the  general  freight  a^ent  of  the  defendant, 
liohler,  to  use  his  own  langna^  gave  tne  plaintifis  a  rate  of  $3.05 
per  hnndred  on  the  ahipment  in  controversy  from  Cedar  Eapids  to 
Denyer.  This  he  did,  however,  by  merely  communicating  with 
the  a^ent  of  the  Chicago,  Milwaukee  and  St.  Paul  Co.  The  butter 
was  men  deliyered  to  me  Chicago,  Milwaukee  and  St  Paul  Co., 

?n>perly  zoarked  as  consigned  to  the  j)laintifEs  at  Denver,  .and  the 
ihicaco,  Milwaukee  and  St  Paul  Co.  issued  to  them  a  bill  of  lad- 
ingf  wiiKsh  was  the  only  biU  of  lading  issued.  Up  to  that  time  no 
communication  appears  to  have  been  had  directly  between  the 
plaintifEs  and  defendant  The  delivery  to  the  defendant  was  made 
by  the  Chicago,  Milwaukee  and  St  Paul  Co.,  and  no  contract  ap- 
pears to  have  arisen  between  the  plaintiff  and  defendant  except  by 
unplication  from  the  receipt  of  the  goods  by  the  defendant  from 
the  Chicago^  Milwaukee  and  St.  Paul  Co. 

We  are  unable  to  discover  anything  from  the  facts  above  set  out 
tending  to  show  that  the  defendant  was  more  than  a  mere  inter- 
mediate carrier.  It  is  true^  the  defendant's  general  freight  agent 
did  what  he  called  fi;iving  a  through  rate  from  Cedar  Kapids  to 
Denver.  But  this  did  not,  we  think,  make  the  defendant  in  any 
sense  the  initial  carrier,  nor  joint  contractor  nor  partner  with  the 
•companies  between  the  termmus  of  its  road  and  Denver.  There 
is  nothing  tending  to  show  that  Mohler  did  anything  more  than  to 
communicate  the  aggregate  of  the  previously-estabnshed  rates  on 
through  freight  Possibly,  as  he  was  general  freight  agent  of  tlie 
defendant,  it  should  be  inferred  that  he  had  the  power  to  fix  the 
rate  of  freight  over  the  defendant's  road,  but  we  see  nothing  tend- 
ing to  show  that  he  had  the  power  to  fix  the  rate  of  freight  ov^ir 
the  other  roads,  and  even  if  he  had  it  does  not  appear  to  us  that  it 
would  follow  that  the  defendant  became  joint  contractor  or  partner 
with  other  roads.  But  it  is  said  that  there  is  direct  evidence  of  an 
agreement,  at  least  with  the  Chicago,  Burlington  and  Quincy  Co., 
and  that  it  was  through  the  fault  oi  that  company  that  the  loss  oo- 
curied.  But  the  agreement  with  that  company  appears  to  have  been 
a  mere  agreement  as  to  their  respective  charges  on  ireight  that  should 
be  shipped  over  both  roads.  A  violation  of  such  agreement  by  either 
might  render  it  liable  to  the  other  in  case  the  other  had  guaranteed 
a  through  rate  on  the  strength  of  the  agreement.  It  would  not,  we 
think,  have  the  effect  to  o^e  the  companies  joint  contractors  or 
partners. 

We  have  to  say  that  we  see  no  evidenee  tending  to  show  that 
the  defendant  and  the  other  companies,  or  that  the  defendant  and 
the  Chicago,  Burlington  and  Quincy  Co.,  were  joint  contractors  or 
partnem.  The  plaintiffs  contend,  however,  that  the  instructions 
were  erroneous,  at  least  in  so  far  as  they  precluded  a  recovery  for 
the  overchazge.  If  any  recovery  eould  be  had  for  the  overcharge, 
it  must^  we  think,  be  upon  the  theory  that  the  defendant  g!aar- 
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anteed  the  rate  of  $2.06  to  the  plaintiflk  They  inBist  that  the 
evidenoe  tends  at  least  to  support  such  theory.  Tne  defendant,  on 
the  other  hand,  insists  that  wnatever  gaarantee  was  made,  if  any, 
was  made  to  the  Chicago,  Milwaukee  and  St.  Panl  Co.,  with  whom 
alone  they  had  communication,  and  from  whom  they  received  the 
freight.  In  our  opinion,  the  defendant's  position  must  be  sus- 
tained. It  is  true,  Mohler  testified  he  gave  the  plaintifEs  the  rate. 
But  the  fact  appears  to  be  that  the  plaintiffs'  names  were  not  men- 
tioned, and  the  communication  was  made  solely  to  the  Chicago,. 
Milwaukee  and  St.  Paul  Co. 

One  Sweatt,  station  agent  at  Cedar  Bapids  of  the  Chicago,  Mil- 
waukee and  St  Paul  Co.,  acting  under  an  order  made  to  him  by  tele- 
Sm,  in  these  words,  ^^  Get  a  rate  on  17,000  pounds  of  butter.  Cedar 
pids  to  Denver,  coming  from  Springville,"  applied  at  MohleFs 
office  for  such  rate,  and  the  same  was  given  nim  orally,  and  a 
memorandum  was  made  that  the  rate  was  asked  for  by  Sweatt  as 
agent  of  the  Chicago,  Milwaukee  and  St.  Paul  Co.  Mohler  being 
awed  if  he  guaranteed  the  rate,  answ^ied :  ^^  We  did  to  the  Mi^ 
waukee  Company."  It  does  not  appear  that  he  did  so  specifically ; 
but  we  infer  from  the  evidence  tnat  there  was  a  general  under- 
standing that  rates  called  for  and  given,  as  this  was,  were  considered 
as  guaranteed  to  the  company  which  calls  for  the  rate.  We  could 
not  hold  that  the  defendant  guaranteed  the  rate  to  the  plaintiffs 
without  holding  that,  as  a  matter  of  law,  the  mere  announcement 
of  the  rate  to  the  initial  carrier  operated  as  such  guarantee  to  the 
shipper.  ~  Whether  the  guarantee  made  to  the  Chicago,  Milwaukee 
ana  St.  Paul  Co.  should  be  deemed  to  inure  to  the  benefit  of  the 
plaintiffs  is  another  question.  They  contend  that  it  should.  But 
it  appears  to  us  that  the  defendant's  agreement  was  to  the  effect 
merely  that  whatever  through  rate  from  Springville  the  Cliicago, 
Milwaukee  and  St.  Paul  Co.  should  agree  upon  with  tlie  plaintiffs,  the 
defendants  and  companies  on  the  west  would  demand  as  their  share 
onlv  $2.05  per  hunored.  We  do  not  say  that  if  the  defendant  had 
collected  for  itself  more  than  its  published  tariff  rate,  and  the 
plaintiffs  had  thereby  been  compelled  to  pav  in  the  a£:^regate  more 
than  they  agreed  to  pay,  the  deiendant  would  not  be  liable  directly 
to  the  plaintifb.  But  such  is  not  the  complaint.  The  defendant, 
it  is  shown,  received  $15,  and  it  is  shown  that  that  was  its  due 
share.  The  complaint  is  that  the  defendant  has  not  fulfilled  it» 
guarantee  in  respect  to  the  charges  of  others.  Such  guarantee,  we 
tnink,  was  designed  to  be  personal  as  between  the  defendant  and 
the  Chicago,  Milwaukee  and  St.  Paul  Co.  as  the  initial  carrier, 
and  made  to  enable  the  latter  to  fix  the  through  rate  from  Spring- 
ville.  We  have  not  discussed  every  consideration  ui^d  by  the 
plaintiffs.  We  deem  it  sufficient  to  say  that  we  think  that  the 
record  discloses  no  evidence  introdnced  or  offered  upon  which  a 
right  of  recovery  can  be  based.    Affirmed. 

See  note,  p.  89. 
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Thb  Michigan  Csntbax.  B.  B.  Go. 

V. 

Tamjb  Mtbiok,  for  the  uBe  of  the  Comxeboiai*  Katiohal  Bank 

OF*  CmCAGO. 
(Adcanee  Cam^  U.  8.  Bu/prems  Ccurt.    JoMMry  8,  1888.) 

Among  coDnectiDg  carrier  lines  the  common  law  duty  of  each  road  is 
only  to  safely  carry  over  its  own  route  and  safely  deliver  to  the  next  carrier. 

Each  road  may,  however,  extend  its  liability  over  the  whole  route  by 
special  contract;  but  such  contract  must  be  proved  by  clear  and  satisfactory 
ciVidencey  and  will  not  be  inferred  from  doubtful  expressions  or  loose  lan- 
guage. 

As  far  as  the  route  is  concerned,  the  duty  of  a  railroad  as  a  carrier  of 
live  animals  is  the  same  as  its  duty  as  a  carrier  of  goods. 

The  form  of  receipt  in  the  case  at  bar  construed  not  to  be  a  contract  to 
cany  beyond  the  ena  of  the  line  of  the  carrier  giving  it. 

The  receipt  of  goods  for  a  place  named  beyond  the  road  of  the  com- 
pany, the  posting  of  through  rates  in  its  depots,  and  the  agreement  that  the- 
receipt  might  be  exchanged  for  a  through  bill  of  lading,  do  not  prove  an 
assumption  of  liability  beyond  its  line. 

What  constitutes  a  contract  of  carriaffe  is  a  question  of  general  law,  in 
which  this  court  wiU  exercise  its  own  judgment,  and  will  not  be  bound  by- 
state  decisions. 

Ebrob  to  tlie  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

This  is  an  action  for  breach  of  two  alleged  contracts  of  the 
Michigan  Central  B.  B.  Co.  with  the  plaintiS,  Paris  Mjrrick,  each 
to  carry  for  him  two  hundred  and  two  head  of  cattle  from  Chicago 
to  Phihulelphia,  and  there  deliver  them  to  his  order.  It  arises  out 
of  these  facts :  Myrick  was  in  1877  engaged  at  Chicago  in  the 
business  of  buying  cattle,  sometimes  on  his  own  account  and  some- 
times for  others,  and  forwarding  them  by  railway  to  Philadelphia. 
The  company  is  a  corporation  created  by  the  State  of  Michigan^ 
and  its  line  extends  from  Chicago  to  Detroit,  where  it  connects 
with  the  Oreat  Western  Baiboad,  which,  by  its  connections,  leads 
to  Philadelphia. 

In  Kovember,  1877,  Myrick  purchased  two  lots  of  cattle,  each 
consisting  of  two  hundred  and  two  head,  and  shipped  them  over 
the  road  of  the  company.  One  of  the  purchases  and  shipments 
was  made  on  the  7th  and  the  other  on  the  14th  of  the  month.  It 
will  saffice  to  give  the  particulars  of  the  fii-st  of  these  transactions,, 
as  they  were  iaentical  in  all  respects,  except  in  the  amount  of  the 
draft  n^;otiated  and  the  weight  of  the  cattle. 

On  the  shipment  of  the  cattle  Myrick  took  from  the  company  a 
receipt  as  lollows: 
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^^MiOHioAH  Central  Bailboad  Cohpant, 

\'  Chicago  Station,  Nov.  7,  1877. 
^'Received  from  Paris  Myrick,  in  apparent  good  order,  con* 
signed  order  Paris  Mjrick  (notify  J.  &  W.  Blaker,  Philadelphia, 
Pa.): 

ArticleB.                                                             Weight  or  meatiire* 
Two  hundred  and  two  (20S)  cattle .* 240,000 

^'Advance  charges,  $12.00.  ]\{arked  and  described  as  above 
"(contents  and  valae  otherwise  unknown)  for  transportation  by  the 
Michigan  Central  Railroad  Company  to  the  warehouse  at  — 

"  Wm.  Geaqak,  Agent" 

On  the  margin  of  the  receipt  was  the  following : 

^^  This  company  will  not  hold  itself  responsible  for  the  accnraey 
of  these  weights  as  between  buyer  and  seller,  the  approximate 
weight  having  been  ascertained  by  track-scales,  which  is  sufficiently 
accurate  for  freighting  purposes,  but  may  not  be  strictly  correet  as 
between  buver  and  seller.  This  receipt  can  be  exchanged  for  a 
throuffh  bill  of  lading. 

" IsanoK. — See  rules  of  transportation  on  the  back  hereof.  Use 
separate  receipts  for  each  consignment." 

On  the  bacK  of  the  receipt  the  rules  were  printed,  one  of  ^idi, 
the  eleventh,  was  as  follows : 

''  Ooods  or  property  consigned  to  any  place  off  the  company's 
line  of  road,  or  to  any  point  or  place  beyond  the  termini,  will  be 
sent  forward  by  a  carrier  or  freightman,  when  there  are  such,  in 
the  usual  manner,  the  company  acting  for  the  purpose  of  delivery 
to  sudi  caiTier  as  the  agent  of  the  consignor  or  consignee,  and  not 
as  carrier.  The  company  will  not  be  liable  or  responsible  for  any 
loss,  damage,  or  injury  to  the  property  after  the  same  shall  liave 
been  sent  from  any  warehouse  or  station  of  the  company." 

On  the  day  this  receipt  was  obtained,  Myrick  drew  and  delivered 
to  the  Commercial  National  Bank  at  Chicago  a  draft,  of  which  the 
following  is  a  copy : 
*'  $12,287.57.]  "  CraoAGO,  Nov.  7, 1877. 

"  Pay  to  the  order  of  Gheo.  L.  Otis,  cashier,  twelve  thousand  two 
hundred  and  eightynseven  -f^  dollars,  value  received,  and  charge 
the  same  to  account  of  Pabis  Mtriuk. 

"  To  J.  AND  W.  Blakeb,  Newtown,  Pa." 

As  security  for  its  payment  Myrick  endorsed  the  receipt  obtained 
from  the  railroad  company  and  delivered  it  with  the  draft  to  the 
bank,  which  tliereupon  gave  him  the  monev  for  it. 

The  cattle  were  carried  on  the  road  of  the  Michigan  Central  to 
Detroit,  and  thence  over  the  road  of  the  Great  Western  Baiboad 
Company  to  Buffalo,  and  thence  over  the  roads  of  other  comranies 
to  Philadelphia,  the  last  of  which  was  the  road  of  the  North  renn,- 
sylvania  Railroad  Company.  They  arrived  in  Philadelphii^  in 
iuyont  four  days  after  their  bhipment,  where,  according  to  tne  uni- 
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iovm  oufltom  in  the  course  of  bofiinesB  of  the  railroad  company, 
they  were  turned  over  to  the  drove-yard  company,  which  waB 
formed  for  the  purpose  of  receiving  cattle  arriving  there,  taking 
care  of  them,  and  delivering  them  to  their  owners  or  oonsigneea. 
This  company  notified  the  Blakers  of  the  arrival  of  the  cattle,  and 
delivered  them  to  those  parties  without  the  production,  of  the 
carrier's  receipt,  transferred  by  Myrick  to  the  Commercial  National 
Bank.  The  Blakers  paid  the  expense  of  the  transportation,  took 
possession  of  the  cattle,  sold  them,  and  appropriated  the  proceeds. 
The  lot  shipped  on  the  14th  of  November  were  delivered  in  like 
manner  to  the  Blakers  by  the  drove-yard  company  without  the 

E reduction  of  the  carrier's  receipt  given  to  the  bank,  and  were  in 
ke  manner  disposed  of.  Soon  afterwards  the  Blakers  failed,  and 
the  two  drafts  on  them,  one  made  upon  the  shipment  of  November 
7  and  the  other  on  the  shipment  of  November  14,  were  not  paid. 
Hence  the  present  action  for  the  value  of  the  cattle  thus  lost  to 
the  bank,  Myrick  suing  for  its  use. 

It  appeared  on  the  trial  that  Myrick  had  made  previous  ship- 
ments of  cattle  from  Chicago  to  I^hiladelphia  and  taken  similar 
receipts  from  the  Michigan  Central  B.  B.  Co. ;  tliat  the  cattle 
shipped  had  always  been  delivered  by  the  Pennsylvania  Company 
at  Jrhiladelphia  to  the  drove-yard  company  there,  and  by, that 
company  delivered  to  the  Blakers  without  the  production  of  tlie 
learner's  receipt  or  any  bill  of  lading ;  that  the  Blakers  were  dealers 
in  cattle,  and  had  particular  pens  in  the  yards  assigned  to  them ;  that 
the  cattle  of  the  shipments  of  November  7  and  November  14  were 
on  their  arrival  placed  by  the  superintendent  of  the  drove-yards  in 
those  pens,  and  were  sold  by  the  Blakers  on  the  following  day,  and 
tlmt  tne  carrier's  receipt  was  not  called  for  either  by  the  raih*oad 
or  the  stock-yard  company.  It  also  appeared  on  the  trial  that 
Myrick  bought  the  cattle  for  the  Blakera,  and  that  a  person  em- 
ployed by  them  accompanied  the  cattle  from  Chicago  until  their 
delivery  at  the  drove-yard  at  Philadelphia ;  that  the  through  rate 
from  Chicago  to  Philadelphia  on  the  cattle  was  fiftv-^ight  cents 
per  hundred;  that  notice  of  this  rate  was  posted  in  tne  station  of 
the  defendant  company  at  Chicago,  and  that  it  was  not  the  custom 
of  the  railroad  company  at  Philadelphia  to  look  to  the  consignee 
for  freight,  but  collected  it  from  the  drove-yard  company. 

The  court  was  reauested  to  give  to  the  jury  various  instructions, 
one  of  which,  though  presented  under  many  forms,  amounts  sub- 
stantially to  this :  tliat  as  the  road  of  the  Michigan  Central  R.  K. 
Co.  terminates  at  Detroit,  the  company  was  not  bound,  in  the 
absence  of  special  contract,  to  transport  the  cattle  beyond  such 
termination,  and  that  the  receipt  of  freight  for  a  point  l>eyond  and 
an  agreement  for  a  through  fare  did  not  of  themselves  establish 
SQch  a  contract. 
The  court  refused  to  give  this  instruction,  or  any  embodying  tho 
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principle  which  it  ezpresaes.  On  the  contrary,  it  instructed  the 
11117  tnat  the  receipt,  termed  bill  of  lading,  under  the  circumstances 
m  which  it  was  made,  was  a  through  contract,  whereby  the  defend- 
ant agreed  to  transport  the  cattle  named  in  it  from  Chicago  to 
Philadelphia,  and  there  deliver  them  to  the  order  of  Paris  Myrick, 
and  to  notify  the  Blakers  of  their  arrival ;  that  this  was  the  under- 
taking on  the  part  of  the  defendant  company  with  the  plaintiff 
Myrick  and  with  any  assignee  or  holder  of  the  contract.  The  facts 
attending  the  transaction  not  being  disputed,  there  could  be  only 
one  result  from  this  instruction — a  recovery  by  the  phdntiff.  From 
the  judgment  entered  thereon  the  case  is  brought  to  this  court 
for  review. 

George  F.  Fdmunds,  for  plaintiff  in  error. 

W.  0.  Lamed,  for  defendant  in  error. 

Field,  J. — ^The  principal  question  presented  by  the  instruction 
requested  by  the  aefendant  has  been  elaboratelv  considered  and 
adjudged  by  this  court.  It  is  only  necessary,  therefore,  to  state 
the  conclusion  reached. 

A  railroad  company  is  a  carrier  of  goods  for  the  public,  and 
as  such  is  bound  to  carry  safely  whatever  goods  are  entrusted  to  it 
for  transportation  within  the  course  of  its  business  to  the  end  of 
its  route,  and  there  deposit  them  in  a  suitable  place  for  their  owners 
or  consignees.  If  the  road  of  the  company  connects  with  other 
roads,  and  goods  are  received  for  transportation  beyond  the  termi- 
nation of  its  own  line,  there  is  superadded  to  its  duty  as  a  common 
carrier  that  of  a  forwarder  by  the  connecting  line,  that  is,  to  deliver 
safely  the  goods  to  such  line — the  next  earner  on  the  route  beyond. 
This  forwarding  duty  arises  from  the  obli^tion  implied  in  taking 
the  goods  for  tne  point  beyond  its  own  line.  The  common  law 
imposes  no  greater  duty  than  tliis.  If  more  is  expected  from  the 
company  i*ecivinff  the  shipment,  there  must  be  a  special  agreement 
for  it.  This  is  the  doctrine  of  this  court,  although  a  different  rule 
of  liability  is  adopted  in  England  and  in  some  of  the  States.  As 
was  said  in  Kailroad  Co.  v.  Manufactui*ing  Co.,  ^^  It  is  unfortunate 
for  the  interests  of  conmierce  that  there  is  any  diversity  of  opinion 
on  such  a  subject,  especially  in  this  country ;  but  the  rule  that 
holds  the  carrier  only  liable  to  the  extent  of  his  own  route,  and 
for  the  safe  stora^  and  delivery  to  the  next  carrier,  is  in  ifself  so 
just  and  reasonable  that  we  do  not  hesitate  to  give  it  our  sanction." 
16  Wall  324.) 

This  doctrine  was  approved  in  the  subsequent  case  of  Pratt  v.  R. 
B.  Co.,  22  Wall.  123,  although  the  contract  there  was  to  carry 
through  the  whole  route.  Such  a  contract  may,  of  course,  be  made 
with  any  one  of  different  connecting  lines.  There  is  no  objection 
in  law  to  a  contract  of  the  kind,  with  its  attendant  liabilities.  (See^ 
also,  Insurance  Co.  v.  R.  R.  Co.,  104  U.  S.  157.) 
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The  general  doctrine,  then,  as  to  transportation  by  oonneoting 
lines,  approved  by  this  court  and  also  by  a  majority  of  the  State 
courts,  amounts  to  this :  that  each  road,  confining  itself  to  its  com- 
mon  law  ability,  is  only  bound,  in  the  absence  of  a  special  contract, 
to  safely  carry  over  its  own  route  and  safely  to  deliver  to  the  next 
connecting  carrier,  but  that  any  one  of  the  companies  may  agree 
that  over  the  whole  route  its  liability  shall  extend.  In  the  absence 
of  a  special  agreement  to  that  efiEect  such  liability  will  not  attach, 
and  the  agreement  will  not  be  inferred  from  doubtful  expressions 
or  loose  language,  but  only  from  clear  and  satisfactory  evidence. 
Although  a  railroad  company  is  not  a  common  carrier  of  live  ani- 
mals in  the  same  se^se  that  it  is  a  carrier  of  goods,  its  responsibili- 
ties being  in  many  respects  different,  yet  when  it  undertakes  gen- 
endly  to  carry  such  freight  it  assumes,  under  similar  conditions,  the 
same  obligations,  so  far  as  the  route  is  concerned  over  which  the 
freight  is  to  be  carried. 

In  the  present  case  the  court  below  held  that  by  its  receipt, 
construed  in  the  light  of  the  circumstances  under  which  it  was 
given,  the  Miclii^an  Central  B.  K.  Co.  assumed  the  responsibility 
of  transporting  the  cattle  over  the  whole  route  from  Chicago  to 
Philadelphia.  It  did  not  submit  the  receipt  with  evidence  of  the 
attendant  circumstances  to  the  jury  to  determine  whether  such  a 
through  contract  was  made.  It  ruled  that  the  receipt  itself  con- 
stituted such  a  contract.  In  this  respect  it  erred.  The  receipt  does 
not  on  its  face  import  any  bargain  to  carry  the  freight  through. 
It  does  not  say  that  the  freight  is  to  be  transported  to  Philaael- 
phia,  or  that  it  was  received  for  transportation  there.  It  only  says 
that  it  is  consigned  to  the  order  of  Paris  Myrick,  and  that  tne 
Bl^^ers  at  Philadelphia  are  to  be  notified.  Ana,  after  the  descrip- 
tion of  the  property,  it  adds :  ^^  Marked  and  described  as  above 
(contents  ana  value  otherwise  unknown)  for  transportation  by  the 

Michigan  Central  R.  R.  Co.  to  the  warehouse  at  ,"  leaving 

the  place  blank.  This  blank  may  have  been  inteyded  for  the  in- 
sertion of  some  place  on  the  road  of  the  company,  or  at  its  termi- 
nation. It  cannot  be  assumed  by  the  court,  in  the  absence  of  evi- 
dence on  the  point,  that  it  was  intended  for  the  place  of  the  final 
destination  of  the  cattle.  On  the  margin  of  the  receipt  is  the  fol- 
lowing: "Notice. — See  rules  of  transportation  on  the  back  hereof.^' 
And  among  the  rules  is  one  declaring  that  goods  consigned  to  any 

Elace  off  the  company's  line,  or  beyond  it,  would  be  sent  forwara 
y  a  carrier  or  freightman,  when  there  are  such,  in  the  usual  man- 
ner, the  company  acting  for  that  purpose  as  the  agent  of  the  con- 
signor or  consignee,  and  not  as  carrier;  and  that  the  company 
would  not  be  responsible  for  any  loss,  damage,  or  injury  to  the 
property  after  the  same  shall  have  been  sent  from  its  warehouse 
or  station.  Though  this  rule,  brought  to  the  knowledge  of  the 
shipper,  might  not  limit  the  liability  imposed  by  a  specific  through 
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conttdcty  yet  it  would  tend  to  rebut  any  inference  of  finch  a  ton- 
tract  from  the  receipt  of  goods  marked  for  a  place  beyond  the  road 
of  the  company. 

The  doctrine  invoked  by  the  plaintiff^  connsel  against  the  limi- 
tation by  contract  of  the  common  law  responsibility  of  dutiers  hafr 
no  application.  There  is,  as  already  stated,  no  common  law  re- 
sponsioility  devolvinff  upon  any  carrier  to  transport  goods  over 
other  than  its  own  lines,  and  the  laws  of  Illinois  restricting  the 
right  to  limit  such  responsibilitj^  do  not,  therefore,  touch  the  case. 
Kor  was  the  common  law  liability  of  the  defendant  corporation 
enlai^ed  by  the  fact  that  a  notice  of  the  charges  for  through 
transportation  was  posted  in  the  defendant's  station-house  at  Chi- 
cago. 8uch  notices  arc  usually  found  in  stations  on  lines  which 
connect  with  other  lines,  and  they  furnish  important  information 
to  shippers,  who  naturally  desire  to  know  what  the  charges  are  fot 
through  freight  as  well  as  for  those  oyer  a  single  line.  It  would 
be  unfortunate  if  this  information  could  not  be  ^yen  by  a  public 
notice  in  the  station  of  a  company  without  isubjecting  that  eom- 
pany,  if  freight  is  taken  by  it,  to  responsibility  for  the  manner  in 
which  it  is  carried  on  intermediate  and  connecting  lines  to  the  end 
of  the  route. 

Kor  was  the  liability  of  the  company  affected  by  the  fact  that  the 
notice  on  the  margin  of  the  receipt  stated  that  the  ticket  given 
might  be  "  exchanged  for  a  through  bill  of  lading."  It  would 
seem  to  indicate  that  the  receipt  was  not  deemed  of  itself  to  con- 
stitute a  through  contract.  Tne  through  bill  of  lading  may  also 
have  contained  a  limitation  as  to  the  extent  of  the  route  over 
which  the  company  would  undertake  to  carry  the  cattle.  Besides, 
if  weight  is  to  be  given  to  this  notice  as  characterizing  the  con- 
tract made,  it  must  be  tkken  with  the  rufe  to  which  it  also  calls 
attention,  that  the  company  assumed  responsibility  only  for  trans- 
portation over  its  own  line. 

It  follows  from  the  views  expressed  that  the  court  below  eited 
in  its  charge  that  the  ticket  or  bill  of  lading  was  a  through  contract, 
whereby  tne  defendant  company  agreed  to  transfer  the  cattle  to 
Philadelphia,  and  safely  deliver  them  there  to  the  order  of  Myrick. 

Our  attention  has  been  called  to  some  decisions  of  the  Supreme 
Court  of  Illinois,  which  would  seem  to  hold  that  a  railroad  com- 
pany which  receives  goods  to  cairy,  marked  for  a  particular  desti- 
nation, though  beyond  its  own  line,  is  prima  facie  bound  to  carry 
them  to  that  place  and  deliver  them  there ;  and  that  an  agreement 
to  that  effect  is  implied  by  the  reception  of  goods  thus  marked. 
(HI.  Central  R.  R.  Co.  v.  Irankenberg,  54  111.  88 ;  Same  Company 
V.  Johnson,  84  III.  889.) 

Assuming  that  such  is  the  purport  of  the  decisions,  they  are  not 
binding  upon  us.  What  constitutes  a  contract  of  carriage  id  not  a 
question  of  local  law  upon  which  the  decision  of  a  State  court  must 
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eotitrol.  It  is  a  matter  of  general  law,  upon  which  this  oourt  Will 
exercise  its  own  judgment.  (Chicago  City  v.  Bobbins,  2  Blacky 
43»  i  Railroad  Co.  v.  National  Bank,  102  U.  S.  14 ;  HoBgh  v. 
Railway  Co.,  100  U.  S.  213.) 

If  the  doctrine  of  the  Snpreme  Court  of  Illinois  as  to  what  con- 
stitutes a  contract  of  carnage  over  connecting  linea  of  roads  ia 
sound,  it  ought  to  govern  not  only  in  Illinois,  but  in  other  States ; 
and  yet  the  tribun^  of  other  States,  and  a  majority  of  them,  hold 
the  reTcrse  of  the  Illinois  court,  and  coincide  with  the  views  of 
this  oonrt  Sudi  is  the  case  in  Massachusetts.  (Nutting  n.  Sail- 
road  Co.,  1  Orav,  502 ;  Burroughs  v.  Bailroad  Co.,  100  Mass.  26.) 
If  wo  are  to  follow  on  this  subject  the  ruling  of  the  State  courts, 
we  dioold  be  obliged  to  give  a  different  interpretation  to  the  same 
set — ^the  reception  of  goMS  marked  for  a  place  beyond  the  road  of 
the  company — ^in  different  States,  holding  it  to  imply  one  thing  in 
Illinois  and  another  in  Massachusetts. 

The  judgment  must  be  reversed  and  the  case  remanded  for  a. 

new  Udal ;  and  it  is  so  ordered. 

Betrased. 

Bee  note,  1^8^ 


LiHDLBr 
V. 

BiomfaiiD  Aim  Daitvillb  B.  R  Go. 

(Advance  0am.    ITarth  Carolina^  1880.) 

A  taflroad  eomnany  reo^Mng  goods  for  transportation  may  contract  to- 
eaify  them  beyona  the  limits  of  its  own  road  and  of  the  State  m  which  it  is 
diartered,  aad  may  assume  all  the  responsibilities  incident  to  such  an  under- 
tdaai^    In  the  absence  of  such  contract,  it  is  only  liable  for  the  extent  of 
its  own  route  and  the  safe  storage  and  deliverv  to  the  next  carrier. 

llie  R.  and  D.  R.  Co.  gave  a  through  bill  ox  ladine  for  certain  fruit  trees 
to  be  transported  over  the  Piedmont  Air  Line.  The  bill  of  lading  contained 
ehmsei  exempting  the  oompanjr  from  all  liability  except  on  its  own  road,  and' 
in  case  of  injury  or  delay  restricting  the  right  of  action  so  that  it  should  be 
only  as  against  that  road  whereon  the  injury  or  delay  occurred.  The  Pied- 
mont Air  Idne  consisted  of  three  connecting  roads  operated  by  the  R  and 
D.  R  Co.,  but  the  line  proper  of  said  company  constituted  no  part  of  it. 
The  last  of  said  above-mentioned  three  connecting  roads  received  the  trees 
in  goed  time  and  delivered  them  fifteen  days  after  in  a  damaged  condition. 
Then  was  no  cvideaoe,  except  as  above,  to  show  upon  which  road  the  dam- 
age eeemred.  In  an  action  by  the  shipper  against  the  R.  and  D.  R.  Co.  to  re- 
cover damages  for  the  loss : 

Sddf  That  the  terms  of  the  bill  of  lading  could  not  be  held  to  exempt 
the  defendant  for  liability  for  the  loss  occasioned  by  detention  on  the  roads 
sfeniled  bf  it.    MM^  farther,  that  the  delivery  in  bad  condition  by  the  last 
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of  the  lines  connected  with  the  defendant  into  whose  hands  the  eoods  came 
constituted  prima-facie  evidence  of  default  on  the  part  of  defendant. 

The  measure  of  damages  in  the  above  case  was  the  difference  between  the 
market  value  of  the  goods  at  the  time  when  they  ought  to  have  been  deliv- 
ered and  the  market  value  when  they  were  in  fact  delivered,  if  in  equally 
good  condition,  and,  if  not,  with  an  increase  to  the  extent  of  the  deteriora- 
tion resulting  from  iJie  unnecessary  delay  in  forwarding. 

Smith,  C.  J. — The  plaintiff  Lindley,  on  behalf  of  his  firm,  on 
October  28,  1880,  directed  the  defendant's  agent  at  Greensboro, 
ifisninff  for  that  purpose  a  printed  form  prepared  by  the  conipany 
and  addressed  to  ^'  the  agent  of  the  Richmond  and  JJanville  K.  K. 
Company,"  at  that  place,  to  transport  three  boxes  of  fruit  trees 
thence  to  Burnsville,  Alabama,  at  the  foot  of  which  was  a  printed 
memorandum,  "See  conditions  other  side."*  On  the  reverse  page 
are  numerous  printed  conditions  of  which  that  numbered  13  is  m 
these  words : 

"  This  company  will  not  receipt  for  or  guarantee  the  tran8i>orta- 
tion  of  any  article  of  freight  beyond  the  point  to  which  bill  of 
lading  is  given.  Goods  or  property  consigned  to  any  place  oflf 
the  company's  line  or  road,  or  to  any  point  or  place  beyond  its 
termini,  will  be  sent  forwsuxi  by  a  carrier  or  freightman,  when 
there  are  such,  in  the  usual  manner ;  the  company  acting  for  the 
purpose  of  delivering  to  such  carrier,  as  the  a^nt  of  the  consignor 
or  consignee,  and  not  as  carrier ;  they  agreeing  not  to  hold  the 
company  liable  or  responsible  for  any  loss,  damage,  or  injury  to 
the  property,  after  the  same  shall  have  been  sent  from  any  ware- 
house  or  station  of  the  company." 

At  the  same  time  the  said  agent  ^ve  a  receipt  in  a  printed  form 
bearing  the  heading,  "  Piedmont  Air  Line  Railway,^  of  the  said 
goods,  marked,  ^' J.  Van  Lindley,  Ala.,  via  Selma,  Kome  and  Dal- 
ton  R.  R.,"  as  follows :  "  Greensboro,  Oct.  28,  1880.  No.  20. 
Received  from  J.  Van  Lindley  the  following  property,  in  appa- 
rent good  order,  contents  and  value  unknown,  to  be  transported  to 
Burnsville,  Ala.,  upon  the  conditions  endorsed  hereon,  describing 
the  articles  as  stated."  The  conditions  to  which  reference  is  made 
are  the  same  as  those  on  the  preceding  paper. 

Thei*eupon,  at  the  same  place  and  date  a  bill  of  lading  was 
signed  by  the  agent  and  delivered  to  Lindley,  designated  at  the 
top  as  a  «  Throngh  Bill  of  Lading,"  and  with  a  similar  marginal 
marking,  as  follows : 

"  Received  of  J.  Van  Lindley,  in  outward  apparent  good  order, 
inward  condition  of  contents  v/nhfiown^  and  for  which  (viz.,  conr- 
diUon  qf  contents)  this  compomy  or  amy  of  its  cofinections  to  place 
of  delivery  shall  not  be  responsible,  pacKages,  value  unknown,  to 
be  transported  by  the  Richmond  and  I>anvule  Railroad  Company 
to  Charlotte,  thence  by  connecting  lines  to  Burnsville,  Ala.,  three 
boxes  fruit  trees,  released  and  fruit  guaranteed  (the  italics  are  in 
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the  bill),  snppoeed  to  be  marked  and  nnmbered  as  per  margin,  to 
be  transported  as  above  specified,  and  delivered  to  the  agents  of  the 
connecting  -railroad  companies  or  steamers,  and  by  them  to  be 
delivered  to  the  next  connecting  railroad  company  or  steamer, 
until  said  goods  or  mercliandise  shall  have  reached  the  point 
named  in  the  receipt.  As  the  packages  aforesaid  mnst  pass 
through  the  enstody  of  several  carriers,  it  is  understood  as  a  part 
of  the  consideration  on  which  said  packages  are  received,  that  the 
exceptions  from  liabi^ty  made  by  such  carriers  respectively  shall 
operate  in  the  carriage  by  them  respectively  of  said  packages  as 
though  inserted  herein  at  length.  .  .  .  ''And  it  is  expressly 
understood  that  for  all  loss  or  damages  occurring  in  the  transit  of 
said  packages,  the  legal  remedy  shall  be  against  the  particular  car- 
rier m  whose  enstody  the  said  packages  may  actually  be  at  the 
time  of  the  happening  thereof ;  it  being  understood  that  the  Kieh- 
mond  and  Danville  Railroad  Company,  in  receiving  the  said  pack- 
ages to  be  forwarded  as  aforesaid,  assumes  no  other  responsibility 
for  their  safety  or  safe  carria^  than  may  be  incurred  on  its  own 
road,  and  it  is  expressly  confined  to  the  road  and  stations  of  the 
Richmond  and  I>anville  Railroad  Company." 

The  goods  were  forthwith  and  without  delay  conveyed  on  the 
train  of  the  next  dav  to  Charlotte,  and  on  the  30th  day  of  October 
were  delivered  to  tne  Charlotte,  Columbia  and  Augusta  Railroad, 
arriving  at  their  destination  on  the  15th  day  of  !November  thei'e- 
after.  The  Richmond  and  Danville,  the  North  Carolina  and  the 
Charlotte,  Columbia  and  Augusta  railroads,  all  under  the  control 
and  management  of  the  defendant  company,  constitute  in  their 
connection  what  is  known  as  the  Piedmont  Air  Line  Railway. 
There  are  three  other  lines  of  raili'oad  to  be  traveised  after  leaving 
Augusta  before  the  articles  reach  the  place  of  final  delivery  to  the 
consignee,  and  six  days  is  the  usual  time  required  in  transporta- 
tion, and  it  was  not  shown  on  which  of  the  roads  south  of  Char- 
lotte the  default  occuired.  In  consequence  of  the  delay,  the  plain- 
tiff's numerous  contracts  of  sale  of  the  trees  to  persons  at  and  near 
Bunisville,  to  whom  those  sent  were  deliverable  on  the  9th  day  of 
November,  were  forfeited,  to  obviate  the  losses  of  which  they 
made  strenuous  efforts  to  dispose  of  them  to  others,  and,  as  com- 
pared to  the  sums  to  be  paid  under  the  contracts,  suffered  a  dam- 
age of  several  hundred  dollars. 

The  defendant  company  in  the  contract  expressed  in  the  bill  of 
lading  specifically  undertakes  to  carry  the  goods  over  its  road  from 
GreensTOro  to  Charlotte,  and  there,  acting  as  a  forwarding  agent 
of  the  plaintiffs,  to  deliver  them  to  the  next  carrier  on  the  line  of 
transportation  to  the  point  of  ultimate  destination  in  Alabama,  and 
the  like  obligation  is  assumed  for  each  of  the  successive  carriers. 
This  doty  would  in  law  result  from  an  association  of  the  eom- 
paniety  under  a  common  arrangement  among  them,  to  receive  from 
•  A.  A  £.  R.  Caa--8 
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eacb  other  and  forward  the  goods  on  to  the  place  of  ultimate 
delivery,  in  tlie  absence  of  a  contract  by  the  receivinfi^  company 
itself  to  carry  the  goods  over  the  whole  roate,  using  tlie  successive 
lines  as  a^ncies  of  its  own  in  f  alfilling  its  stipulation.  Indeed,  it 
seems  to  nave  been  doubted  whether  the  contract  for  the  entire 
transportation  did  not  rest  solely  upon  tlie  I'eceiving  carrier,  and, 
again,  whether  one  corporation  could  contract  to  convey  goods 
beyond  the  limits  of  the  State  which  gave  the  companv  corporate 
existence.  But  it  is  now  settled,  in  accordance  with  tlie  necessi- 
ties of  commerce,  that  a  receiving  company  may  undertake  to  con- 
vey goods  beyond  the  limits  of  its  own  road  and  of  the  State  in 
which  it  is  chartered,  and  assume  all  the  i*e8ponsibilitie8  incident 
to  such  undertaking ;  while,  in  the  absence  of  such  contract,  it 
^'  is  only  liable  for  the  extent  of  its  own  route  and  the  safe  storage 
and  delivery  to  the  next  carrier."  2  Red.  Rail.,  Sees.  162,  168; 
and  notes;  Phillips  v.  The  N.  C.  R.  R.  Co.,  78  N.  C.  294. 

The  terms  of  the  defendant's  contract  ai*e  plainly  and  distinctly 
defined  in  the  words  "  to  be  transpoi*ted  as  above  specified,  ana 
delivered  to  the  agents  of  the  connecting  railroad  companies  or 
steamers,  and  by  them  to  be  delivered  to  the  next  connecting  rail- 
road or  steamer,  and  in  like  manner  to  each  connecting  railroad 
company,  or  steamer,  until  said  goods  or  merchandise  shall  have 
readied  the  point  named  in  the  receipt." 

The  obligation  I'esting  on  each  attaciies  as  soon  as  the  goods  pass 
into  its  custody,  and  ceases  only  when  safely  carried  anadelivered 
to  the  successor.  The  defendant  company,  it  is  explicitly  declared, 
<<  assumes  no  other  responsibility  for  tlicir  safety  or  safe  carriage 
than  may  be  incurred  on  its  own  road,  and  it  is  expressly  confined 
to  the  roads  and  stations  of  the  Richmond  and  Danville  Railroad 
Company."  Now  the  Richmond  and  Danville  Raih'oad  Coinpany 
control,  manage  and  operate  the  three  roads,  forming  the  Pied* 
mont  Air  Line  Railway,  and  is  consequently  answerable  for 
defaults  in  the  coi*porate  management  of  each.  The  freight  was 
not  strictly  i*eceived  on  the  Ridimond  and  Danville  Railroad,  nor 
conveyed  over  any  portion  of  it,  but  it  passed  into  the  custody  of 
the  company  beai*ing  that  name,  and  it  agrees  to  convey  over  and 
be  responsible  for  tlie  safe  carnage  of  the  goods  over  their  North 
Carolina  railroad  track,  designating  it  by  their  own  name,  and 
properly,  because  solely  opemted  by  it.  The  clause  which  we 
have  last  quoted  from  the  contract  does  not  mean  in  restricting  its 
liability  ^'  to  the  roads  and  stations  of  the  Richmond  and  Danville 
Railroad  Company,"  to  confine  it  to  the  line  of  road  between 
Richmond  and  Danville,  or  Greensboro,  since  it  would  in  such 
case  have  contracted  no  obligation  whatever,  as  no  portion  of  it 
was  to  be  tmversed,  nor  was  it  intended  to  exclude  the  defendant, 
as  managing  and  operating  also  the  Charlotte,  Columbia  and  Au- 
gusta Railroad,  from  its  proper  responsibilities  as  a  carrier  over 
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that  road.  Indeed,  such  a  contract,  if  made,  would  be,  in  effect, 
to  ab6(^ye  the  defendant  company  from  all  liability  for  n^ligence 
in  carrying  the  goods  over  that  portion  of  the  route,  and  wonld 
be  utterly  forbidden  by  pnblic  policy,  and  void.  The  defendant 
company  then,  as  representing  and  operating  the  line  of  the  Char- 
lotte, Columbia  and  Augusta  Ilailroad  in  the  place  of  that  corpora- 
tioD,  receive  the  goods  at  Charlotte  in  due  time,  and  fifteen  days 
thence  elapse  before  they  reach  the  consignee  at  Burnsville  in  a 
damaged  condition,  and  there  is  no  explanation  as  to  how  or  whei*e 
the  needless  detention  occurred,  nor  upon  which  of  the  roads  on 
the  route  the  culpability  rests  therefor. 

In  our  opinion,  the  defendant  company,  in  the  absence  of  such 
evidence,  as  representing  the  last  company  whose  road  is  under  its 
control,  in  the  course  of  transmission  must  be  held  responsible  for 
the  injury  suffered  by  reason  of  the  delay. 

^'It  seems  to  be  regarded  as  settled,"  says  Judge  Bedfield, 
^^  that  the  persons  or  corporations  who  come  into  the  use  of  a  rail- 
way company's  powers  and  privileges,  are  liable  for  their  own  acts 
wlule  continuing  such  use,  and  also  for  the  continuance  permis- 
avely  of  any  wrong  which  had  been  perpetrated  by  such  com- 
pany upon  land-owners  or  others  by  means  of  permanent  erections 
which  still  romain  in  the  use  of  theur  successors."  Bed.  Kail.,  Sec 
145,  par.  2. 

And  so  the  non-delivery  or  delivenr  in  bad  condition  by  the  last 
of  tlie  lines  connecting  with  the  deicndants  by  which  the  ^oods 
ou^ht  to  have  been  carried  after  they  left  defendant's  hands,  is 
pnmarfacie  evidence  of  default  in  the  defendant.  Abb.  Trial 
Evi  571 ;  Laughlin  v.  Chicago,  etc..  Railway  Co.,  28  Wis.  204 ; 
S.  C,  9  Am.  Rep.  493 ;  Dixon  v.'R.&D.  R.  Co.,  74  N.  C.  338. 

But  we  think  there  was  error  in  the  rule  laid  down  by  the 
Court  for  estimating  the  damages  of  the  plainti£b,  which  was  in 
substance  the  loss  of  the  fruits  of  the  several  contracts  with  pur- 
chasers in  consequence  of  their  inability  to  make  deliveries  in 
time.  In  Home  v.  Mid.  Rail.  Co.,  the  plaintiffs  had  made  a  con- 
tract to  deliver  shoes  for  the  use  of  tne  FroncJi  army  at  a  very 
high  price  and  at  a  fixed  time.  Information  was  given  the  de- 
fendant of  the  time  of  contract  delivery,  but  not  of  the  special 
notice  of  the  contract  The  delay  in  transportation  prevented  a 
compliance  with  the  terms,  and  the  contract  was  lost  It  was  held 
that  the  defendants  were  not  liable  for  the  difference  between  the 
ordinary  market  value  of  the  shoes  and  the  contract  price,  they 
not  being  informed  of  the  special  circumstances  that  led  to  the 
loss.    L.  K.  7,  C.  P.  583,. affirmed  in  L.  R.  8,  C.  P.  131. 

In  this  case  Keating,  Judge,  said :  "  There  must,  if  it  be  sought 
to  charge  the  carrier  with  consequences  so  onerous,  be  distinct  evi- 
dence mat  be  had  notice  of  the  facts,  and  assented  to  accept  the 
eontract  on  thoee  tenns."    Wood's  Mayno  Dam.,  Sees.  34,  88, 41. 
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In  Mace  v.  Bameej,  74  N.  C.  11,  the  contract,  for  violating  wkich 
the  action  was  brought,  was  for  the  construction  of  a  boat  to  be 
used  for  the  accommodation  of  persons  expected  oa  an  excnrsioa 
train,  and  the  plaintiff  engaged  this  boat  and  passengers  to  fill  it. 
The  boat  was  not  bnilt  in  time,  and  consequently  the  fares  of  the 
passengers  enga^d  were  lost.  It  was  declared  that  as  this  contract 
was  for  a  specihc  occasion  and  purpose,  and  the  damage  immedi- 
ately and  necessarily  follows  the  breach,  it  was  reasonably  con- 
templated by  the  parties  and  could  be  recovered. 

Tlie  true  measure  of  the  damages  in  the  present  contract,  in 
the  absence  of  any  information  to  quicken  the  diligence  of  the 
carrier  and  enable  him  by  greater  activity  to  avert  the  loss,  is  the 
difference  between  the  market  value  of  the  goods  at  the  time 
when  they  ought  to  have  been  delivered  and  were  in  fact  delir- 
ered,  if  in  equally  good  condition,  and  if  not,  with  an  increase  to 
the  extent  of  the  deterioration  resulting  from  the  unnecessary  delay 
in  forwarding. 

Followmg  the  practice  pursued  in  Burton  v.  The  W.  and  W.  R. 
R.  Co.,  we  reopen  the  issue  as  to  damages  and  remand  tlie  eanse, 
to  the  end  that  an  inquiry  thereof  be  made  in  the  court  below. 
The  appellant  will  recover  the  costs  of  the  appeaL  Let  this  be 
certifiecL 

See  note,  p.  89. 


Mi 


Cummins  et  aL 

V. 

Davtoit  and  XJinoN  By.  Co.  et  aL 

iAdwmce  0am  Indiana,     Oetdbar  9,  1863.) 

Railroad  companies  have  the  power  to  contract  to  carry  goods  beyond 
their  own  line,  and  where  they  enter  into  such  contract  they  will  be  liable 
as  a  common  carrier  throughout  the  whole  transit. 

Three  railroad  companies,  whose  lines  formed  a  continuons  road  between 
X  and  Y,  held  themselves  out  to  the  public  as  having  formed  a  combinatioQ 
for  the  transportation  of  goods  on  the  entire  route.  A  at  X  shipped  gooda 
with  one  of  the  companies  addressed  to  B  at  Y,  and  took  a  receipt  whereby 
the  company  undertook  to  forward  as  per  directions.  8aid  receipt  con- 
tained numerous  provisions  limiting  liability,  and  provided  that  all  the  car- 
riers transporting  the  property  as  a  part  of  the  through  line  should  be  entitled 
to  all  the  exceptions  and  conditions  therein  mentioned.  SbH  that  said  car- 
rier had  contracted  to  carry  the  goods  through  to  Y,  and  was  liable  for  a 
loss  occurring  in  consequence  of  delay  in  said  tnmait  although  the  same 
occurred  beyond  its  own  line. 

Appsal  from  tiie  General  Temu 
8.  M.  Shephard,  for  appellant. 
A.  C.  Harrisy  for  appellee. 
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Wauob,  J. — Appellee  moves  to  dismiss  the  appeal  in  this  cause 
on  the  ground  that  no  bill  of  exceptions  was  ever  filed  contain- 
ing the  evidence  in  the  case  and  embracing  the  rulings  of  the 
Oonrt  daring  the  trial.  The  assignments  of  error  are  the  over- 
niling  of  the  motion  for  a  new  trial,  and  the  actions  of  the  Court 
in  ovenrultng  the  demurrer  of  the  appellant  to  the  1st  and  2d  par- 
agraphs ai  the  amoided  complaint.  Of  course,  nothing  is  saved 
on  the  motion  for  a  new  trial  for  the  want  of  a  bill  of  exceptions. 
Yet  tlic  action  of  the  Court  on  the  demurrer  may  yet  be  consid- 
ered. The  motion  to  dismiss  the  appeal  will  therefore  be  over- 
ruled. A  decision  on  the  following  facts  will  dispose  of  all  the 
questions  properly  saved  for  review : 

Appellees  were  nurserymen,  and,  prior  te  October  20, 1880,  had 
sold  a  narseiT  stock  in  lots  to  divers  persons  in  Illinois,  and  which 
was  to  be  delivered  to  purchasers  in  packa^s  on  the  2€th  day  of 
October,  1880 ;  that  at  the  time  of  the  date  nrst  written,  and  there- 
after, the  appellant  and  the  C.  C.  C.  and  Indianapolis  Ky.  Co. 
and  the  I.  B.  and  W.  Ry.  Co.  were  operating  railroads  as  common 
carriers  for  hire,  and  were  transporting  all  articles  of  merchandise 
an  iheir  respective  lines  of  rail,  and  in  combination  of  connecting 
lines  extending  from  Dayton,  Ohio,  to  and  beyond  Danville,  Illi- 
nois, forming  a  continuous  line  of  transit  between  said  places,  and 
80  held  themselves  out  to  the  public  generally  as  carriers  of  prop- 
erty from  Dayton,  Ohio,  to  Danville,  Illinois ;  that  before  the  22d 
day  of  Octotler,  1880,  appellee  had  purchased  a  nursery  stock  of 
the  Heiks  Nursery  Co.  of  Dayton,  of  the  value  of  $500nO,  and  on 
the  22d  day  of  said  month  said  nursery  company  placed  on  the  car 
of  the  appellant  said  stock  to  the  appellees  to  meet  the  sales  tliey 
had  previously  made ;  that  the  appellant  received  said  goods  on 
said  day,  and  acting  for  itself  and  tne  other  roads  named,  gave  to 
the  said  Heiks  Nui'sery  Co.  a  receipt  on  the  day  last  named  for  the 
i|;oods  aforesaid,  to  be  forwarded  as  per  direction  marked  to  appel- 
lees at  Danville,  111. ;  that  the  railroads  were  careless,  and  in  the 
transportation  of  the  goods,  that  a  reasonable  time  for  the  transfer 
of  aaid  goods  from  Dayton  to  Danville  would  bo  forty-eight  hours, 
that  the  car  containing  said  goods  was  permitted  to  remain  n^li- 

Sntly  npon  the  said  tracks  at  Indianapolis  until  the  morning  of 
a  S7th  day  of  October,  1880 ;  that  the  car  containing  the  goods 
anived  at  Duiville  at  noon  on  the  27th  of  October ;  that  the  said 
mads  had  been  informed  of  the  character  of  the  stock,  and  notified 
of  the  importance  of  an  early  delivery. 

The  only  question  ia,  Did  the  Dayton  and  Union  By.  Co.  under- 
take to  transport  the  goods  to  their  terminus,  Danville,  Illinois,  or 
did  it  only  stipulate  to  carry  the  stock  to  the  termiuation  of  its 
awn  road,  and  to  forward  only  from  that  point  by  another  road  t 
There  can  be  no  question  that  the  implied  obligation  of  a  common 
oarrier  it  limited  by  the  termini  of  its  own  route.    P.  C.  and  St.  L. 
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V.  Morton,  61  Ind.  539.  But  it  is  cqnallj  true  that  a  railroad. 
corporation  has  the  power  to  make  contracts  with  other  carriers 
by  land  or  water  to  carry  its  freight  over  tlie  lines  of  such  oUier 
carriers.  For  this  purpose  it  sometimes  contracts  xnth  connecting 
companies,  and  sometimes  owns  the  means  of  transportation,  or 
may  send  its  loaded  care  the  entire  length  of  the  route  over  the 
roads  with  which  it  has  made  such  conti'acts  for  the  transportation 
of  its  f  i-eight.  A  railroad  corporation  having  such  capacity  to  con- 
tract for  me  transportation  of  goods  beyond  its  line  thereby  be- 
comes liable  for  injuries  occurring  through  the  default  of  the  other 
carriers  with  whom  such  contract  has  been  made. 

In  Kailway  Co.  v.  McCartney,  96  U.  S.,  p.  258,  it  is  said  that 
corporations,  unless  forbidden  by  their  charter,  have  the  power  to 
contract  for  shipment  the  entire  distance  over  any  connecting  line. 
The  company  is  liable  upon  the  other  lines  as  upon  its  own. 

In  such  case  the  pubhc  have  the  right  to  assume  that  the  com- 
pany has  made  all  the  ari'angements  necessary  to  the  fulfilment  of 
the  obligation  it  has  assumed. 

It  was  said  in  22  Wall,  123,  Eailroad  Co.  v.  Pratt,  that  ordi- 
narily it  is  the  duty  of  the  carrier  in  the  absence  of  any  special  con- 
tract to  carry  safely  to  the  end  of  its  line,  and  to  deliver  to  the 
next  carrier  on  the  route  beyond.  .  .  In  reference  to  contracts  to 
transport  over  other  lines,  such  may  be  shown  by  an  express  under- 
taking, or  by  showing  that  the  company  held  itself  out  as  a  carrier 
for  the  entire  distance,  or  received  freight  for  the  entire  distance^ 
or  other  circumstances  indicating  an  understanding  that  it  was  to 
carry  through  the  entire  route.  On  the  same  points  see  Baltimore 
&  Pa.  Steamboat  Co.  v.  Brown,  54  Pa.  St.  77 ;  Wheeler  v.  San 
Francisco  &  Alameda  Eailroad,  31  Cal.  46 ;  Cincinnati,  Hamilton, 
Dayton  &  Richmond  R.  R.  v.  Pontius  Richmond,  19  O.  St.  221  ; 
also  Pierce  on  Railroads,  510,  where  the  authorities  are  fullv  col- 
lected. Will  not  the  facts  pleaded  intercept  a  demurrer  admitting 
their  truth,  and  bring  the  case  within  the  rules  just  announced  ? 
The  appellant  and  the  other  carriers  represented  and  held  them- 
selves out  to  the  public  as  having  connecting  lines  forming  a  con- 
tinuous transit  between  the  points  named,  and  in  a  conribination 
for  the  transportation  of  freight  on  the  entire  route ;  and  that  the 
appellant,  in  addition  to  so  representing  itself  as  a  carrier  on  the 
through  freight  line,  acting  tor  itself  and  the  other  defendants, 
gave  the  receipt  which  is  attached  to  the  amended  complnint  in 
which  the  appellant  acknowledges  the  receipt  of  the  goods  to  be 
forwarded  as  per  directions  below — viz.,  «l.  T.  Cummins  &  Go. 
(Appellees^,  Danville,  III. 

It  was  also  provided  in  the  receipt  that  it  is  a  part  of  the  agree- 
ment that  all  the  carriers  transporting  the  property  therein  re* 
ceipted  for,  as  a  part  of  the  through  line,  shall  be  entitled  to  the 
benefit  of  all  the  exceptions  and  conditions  above  mentioned. 
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The  appellant  received  the  goods  in  good  order,  and  marked  as 
consignee  in  the  margin  J.  T.  Cammins,  Danville,  111.,  which 
goods  they  agreed  to  deliver  vrith  snch  reasonable  despatch  as  the 
general  business  would  permit,  etc.  It  therefore  appears  that  the 
appellant  and  the  other  roads  held  themselves  out  to  the  public  as 
a  through  line  for  the  transportation  of  freight  on  their  line  of 
transit  as  connected ;  that  the  appellant  so  acted  for  itself  and  for 
them  by  receiving  and  shipping  the  freight  of  appellees,  which 
ap^llant  agreed  to  ship  to  its  destination,  guaranteeing  the  through 
freight,  and  pravidin^  for  certain  terms  in  behalf  of  other  carriers 
which  appeDant  designated  *^as  a  part  of  the  through  line." 
Under  these  circumstances  I  have  no  hesitation  in  coming  to  the 
eondnsion  that  the  appellant  undertook  to  transport  the  nursery 
stock  from  Dayton  to  Danville ;  and  while  a  part  of  the  route  was 
over  another  road,  yet  tliat  it  was  a  part  of  the  appellant's 
^'  through  line,"  and  therefore  appellant  became  liable  for  any  de- 
fault of  such  other  line  in  not  delivering  snch  stock  in  a  reasonable 
time,  and  in  permitting  an  unreasonable  delay  on  the  side  track  at 
Indianapolis.  I  think  that  the  judgment  against  appellant  was 
light,  and  the  cause  ought  to  be  affiimed. 
Judgment  aflirmed. 

The  general  subject  of  extra-terminal  liability  and  connecting  lines  has 
been  fully  treated  by  Mr.  Lawson  in  his  ''Contracta  of  Carriers,'*  and  the 
•cases  on  the  point  have  been  there  collected  up  to  the  time  of  the  publication 
of  that  book,  viz.,  the  year  1880. 

A  number  of  cases  have  been  decided  since  that  time  three  of  which  are 
reported  above.  It  is  proposed  in  this  note  to  set  out  briefly  the  other  cases 
lately  decided  upon  this  point,  so  that  our  readers  may  have  easy  access  to 
all  the  cases  on  the  subject. 

Unitvd  States  Courts. — A  common  carrier  is  not  in  the  absence  of  a  special 
-contract  liable  for  injuries  occurring  on  a  connecting  road  beyond  its  own 
line. 

Such  special  undertaking  cannot  be  inferred: 

(1.)  By  the  entry  of  the  carrier  into  an  arrangement  with  the  connecting 
lines  to  carry  freight  at  tariff  rates,  or  at  any  special  rates  furnished  by  the 
other  lines. 

(2.)  By  the  living  of  a  way  bill,  which  expressed  the  goods  to  be  con- 
^gp^  to  an  extra-terminal  point,  but  which  purports  to  be  a  manifest  of 
freight  from  one  terminus  of  the  road  to  another.  8t.  Louis  Ins.  Co.  e. 
St  Louis  •.  T.  H.  and  Ind.  R  R  Co.  (U.  8.  8.  Ct.),  8  Am.  and  Eng.  R  R 
€as.  260. 

In  the  absence  of  a  special  contract  the  liability  of  a  common  carrier  does 
not  exist  for  injuries  to  coods  occurring  beyond  its  own  line.  The^  mere 
receipt  of  such  goods,  maAed  to  an  extra-terminal  point,  and  the  naming  of 
a  through  freight  therefor,  does  not  constitute  such  liability. 

Stewart  e.  Terre  Haute  and  I.  R  R.  Co.,  1  McCrary,  812. 

Where  three  railroad  companies  having  connected  lines  of  road  and  a 
steamship  company  connecting  with  the  terminal  line  contracted  to  transport 
goods  over  the  whole  line,  and  said  goods  were  damaged  while  in  transit  in  the 
-custody  of  one  of  the  companies :  Hlddy  that  the  companies  were  all  jointly 
liable,  and  that  notwithstanding  a  clause  in  tiie  bill  of  lading  providing  that 
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thtt  oonpMif  alone  should  be  liable  in  irhose  dkugt  tftw  goodt  ndglit  be  afr 
the  tiine  an  injury  occurred. 

Milne  e.  DougUes  et  al.,  18  Fed.  Bep.  87. 

Alabama. — A  carrier  receiving  foods  marked  to  a  point  beyond  his  own 
line  is  liable  for  any  injury  occumnff  while  in  transit,  until  the  goods  uxrire 
at  their  destination,  unless,  indeed,  no  specially  limits  his  liability. 

Mobile  and  Girard  R  R.  Co.  «.  Copeland,  63  Ala.  219. 

CalHbrniar-^ee  Dresbach  •.  Galifomia  Pacific  R.  R.  Co.,  8  Am.  aad  Sag. 
R.  R  Cas.  281. 

Illinois. — A  railroad  company  may  either  limit  its  liability  to  its  own  line,, 
or  extend  it  beyond  its  terminus. 

6t.  Louis  and  Iron  Mt.  R.  Co.  e.  Lamed  (111.),  0  Am.  and  Eng.  R.  R. 
Cas.  486.    Bee  Mich.  Cent  R.  Ca  e.  Myrick,  supra. 

Iowa.— See  Hill  t.  Burlington  C.  R  and  N.  R  Co.  supra. 

Massaehusetti.^  Where  freight  is  carried  over  connecting  railroads,  each 
road  is  liable  for  loss  or  injury  accruing  through  its  own  negligence,  even 
although  the  first  carrier  may  also  by  express  contract  have  assumed  a  re- 
sponsibility for  losses  occurring  on  the  lines  of  succeeding  carriers. 

Argen  r.  Boston  and  Me.  R  Co.,  6  Am.  and  £ng.  R  R.  Cas.  426. 

Michigan. — ^The  mere  receipt  of  goods  by  a  carrier  marked  to  a  point 
beyond  his  own  line  does  not  render  him  liable  for  their  safety  beyond  said 
line.  If,  however,  said  carrier  receipts  the  goods  to  be  transported  to  such 
point,  and  charges  the  consignor  a  larger  smh  therefor,  it  is  liable^  to  the- 
consignor  for  the  excess. 

Detroit  and  Bay  City  R.  Co.  e.  McEenzie,  43  Mich.  609;  S.  C.  supra. 

Missouri. — The  general  freight  agent  of  a  railroad  company  has  power  to- 
bind  the  company  by  a  contract  for  transportation  to  points  beyond  its  own 
line.  A  station  agent  has  no  such  power,  and  such  a  contract  entered  into- 
by  him  is  void,  unless  he  has  express  authority  from  his  proper  superior  offi- 
cer, or  there  have  been  previous  dealings,  from  which  such  authority  on  bis- 
part  may  be  reasonably  inferred. 

Grover  B.  Sewing  M.  Co.  o.  Mo.  Pac.  R  Co.,  70  Mo.  672. 

A  railroad  company  has  power  to  contract  with  another  corporatioii  to- 
complete  the  transportation  of  goods  whose  destination  is  beyond  the  termi- 
nus of  its  own  line. 

Wiggins  Ferry  Co.  t.  Chicago  and  Alton  R  Co.,  78  Mo.  882  ;  5  Am.  and 
Eng.  R  R  Cas.  1. 

In  the  absence  of  any  special  contract  a  carrier  receiving  goods  marked  to- 
a  distant  point  is  not  liable  for  an  injury  occurring  beyond  his  own  iine» 
The  mere  giving  ol  a  through  rate  to  the  shipper  does  not  constitute  an 
assumption  on  his  part  of  such  responsibility. 

McCarthy  e.  Terre  Haute  and  Ind.  R  Co.,  9  Mo.  App.  159. 

Railroads  doing  business  together,  sharing  profits  ana  sending  freight  over 
one  or  the  other  of  the  combined  lines,  at  their  pleasure,  or  the  shipper^s 
request,  make  themselves  iointly  liable  to  the  shipper.  Testimony  to  show 
that  such  raiboads  form  a  line,  have  a  common  office,  and  employ  a  general 
freight  asent,  may  go  to  the  lury  to  prove  the  existence  of  such  a  lelatioii' 
between  Uiem  as  will  render  them  jointly  liable. 

Barrett  e.  Indianapolis  and  St.  L.  R  Co.,  9  Mo.  App.  226. 

New  York. — Where  the  company  dsfendant  by  mistake  checked  the  plain- 
tiffs baggage  over  a  wrong  line  of  connecting  roads,  it  was  held  not  liable 
for  an  injury  occurring  beyond  its  own  line. 

Isaacson  e.  N.  T.  Cent,  and  Hudson  River  R.  R  Co.,  25  Hun,  880. 

North  Carolina.— See  Lindley  o.  Richmond  and  Danville  R  R.  Co.  supra. 

Ohio* — Where  it  is  necessary  for  a  traveller  in  froing  from  place  to  place  tO' 
pass  over  several  connecting  lines  of  railroad,  it  is  competent  for  either  com* 
pany  to  contract  with  him  for  the  carriage  of  himself  and  his  baggage  over 
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ikm  ODtM  toota,    Tke  leceipt  of  fare  in  «diF«iioe  by  soefa  ooaipany  for  the 
irhole  dUtanoe  conetitates  such  a  contract,  and  renden  the  earner  liable  aa 


Balftimora  and  Ohio  R.  Co.  •.  Campbell,  860hio  8t.  647,  %  Am.  and  Eng. 
B.S.  Caa-Mt. 

P«niie|lvttniar— Ib  the  absence  of  stipulation  by  a  carrier  to  transport 
teight  beyond  its  own  line,  it  is  not  responsible  for  the  default  of  those  whom 
it  employs  to  convey  it  the  remainder  of  the  distance.  But  if  it  make  itself 
nsponaible  by  contract,  or  if  an  agreement  to  be  so  can  be  fairly  inferred 
from  tlie  bill  of  lading,'  it  irill  be  liable  for  a  loss  or  misdelivery  beyond  its 
own  line. 

Where  a  company  holds  itself  out  as  a  *^  Through  freight  line,''  and  con- 
tracts to  carry  as  such,  it  will  be  held  liable  for  all  losses  occurring  up  to  the 
point  of  destination. 

Clyde  «.  Hubbard,  88  Pa.  St  858. 

Tennessee. — ^A  railroad  compauy  receiving  goods  for  shipment,  marked  to 
aa  extra- terminal  point,  is  liable  for  all  losses  occurring  beyond  its  own  line. 
In  tiie  absence  of  a  special  contract  limiting  its  liability  such  contract  will 
be  presumed  from  the  fact  that  a  clause  thus  limiting  liability  is  to  be  found 
printed  in  the  bill  of  lading,  even  though  the  shipper's  attention  was  not 
called  to  it,  if  it  appears  that  he  had  previously  shipped  liiu  articles  and 
taken  like  bills  of  lading. 

Bast  Tenn.,  Y.  and  G.  R  H.  Co.  e.  Bnimley,  6  Lea,  401,  8  Am.  and  Eng. 
R.  R  Cas.  356.    See  Sumner  e.  Southern  R  Assn.  supra. 

Tevaa. — Where  several  carriers  unite  to  complete  a  line  of  transportation, 
and  receive  goods  for  freight,  and  give  a  through  bill  of  lading,  each  carrier 
is  the  agent  of  the  others,  and  is  liable  for  any  damage  to  the  goods  on 
whatever  part  of  the  line  the  damage  is  received. 

Texas  and  Pac.  R  Co.  e.  Fort,  14  Rep.  819. 

Vermont. — In  the  absence  of  a  special  contract  a  carrier  receiving  goods 
marked  beyond  his  own  line,  and  who  has  no  special  business  connection 
with  the  next  succeedinp^  carrier,  is  not  responsible  for  the  safety  of  the 
goods  after  they  leave  his  bands.  It  is  no  fraud  to  suppress  a  clause  in  the 
hQl  of  lading  limiting  his  liability  to  his  own  line  from  an  ignorant  and 
unlettered  consignor,  for  such  clause  is  only  expressive  of  the  common  law. 

Hadd  e.  United  States  and  Canada  Ex.  Co.,  52  Vt.  835;  6  Am.  and  Eng. 
RRCkfl.448. 


Benjajon  F.  Yauohabt 

V. 

The  Pbovidkmujc  ani>  Wobobbtek  lEL  B»  Oo. 

(Admrnm  Cam,  Ekoit  Itkmd.    February  4,  1888.) 

Ootton  was  forwarded  from  Louisiana  to  be  delivered  in  Providenee,  R  L, 
^liAea  gearanteed  to  Providence."  By  the  error  of  some  intermediate  car- 
rier the  destiMition  Providence  was  changed  to  Chieopee,  Mass.,  whence,. 
l^the  owner's  dmctiott,the  P.  and  W.  R  R  Co.,  after  paying  charges, 
bfoughi  it  to  Providence.  The  owner  refused  to  refund  to  Ite  P.  and  W . 
R  R  Ck>.  its  charges  for  freight  paid  and  replevied  the  cotton. 

EM,  that  the  P.  and  W.  R  R  Co.  had  a  lien  on  the  cotton  for  its 
sad  ehargea  for  back  freight  paid. 
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Bending  thp  cotton  to  Ghicopee  raised  the  freight  aboTe  the  amount  goar- 
anteed  bv  the  first  carrier. 

JEkld^  that  for  this  the  owner  i^ight  have  his  action  against  such  first  car- 
rier, or  a^nst  the  carrier  by  whose  error  the  cotton  was  sent  to  Chicopee. 

A  carrier  receiTing  goods  from  a  tortious  holder  has  no  lien  on  them 
against  the  owner,  but  a  carrier  receiving  goods  from  one  who,  by  the  own- 
er*s  act,  has  been  clothed  with  an  apparent  authority,  has  a  lien  on  them 
against  such  owner. 

By  delivery  to  the  carrier  in  Louisiana  the  owner  made  each  suceessiTe 
carrier  his  agent  for  forwarding  the  cotton. 

Replevin.    Heard  by  the  Courts  jniy  trial  being  waived. 
Hopkins  &  Potter,  for  plaintifE. 
Edwin  Metcalf,  for  defendant. 

PoTFEB,  J. — ^The  cotton  in  question  was  purchased  in  Texa& 
The  original  bill  of  lading,  given  at  Shreveport,  La.,  Feb.  12, 1880, 
acknowledges  the  receipt  of  it  in  good  condition,  etc.,  to  be  deliv- 
ered in  Providence,  R.  L,  on  paying  a  certain  stipulated  rate  of 
fi'eight;  "rates  guaranteed  to  Providence,  R.  I."  The  word 
Providence  was  on  the  bales.  The  owner's  name  was  not  on  them, 
but  the  cotton  was  described  by  other  marks. 

The  cotton  seems  to  have  arrived  safely  at  New  York,  and 
thence,  instead  of  being  forwarded  to  Providence  by  a  more  direct 
route,  was  sent  to  Chicopee,  Mass.  The  mistake  seems  to  have 
been  made  in  the  oflSce  of  the  company  at  New  York  wliich  for- 
warded it,  although  there  is  no  very  positive  evidence  as  to  this.  The 
copy  of  the  bill  of  lading  which  was  sent  from  New  York  with 
the  goods  contained  the  words  Chicopee,  Mass.,  where  the  original 
had  the  words  Providence,  R.  I.  Both  original  and  copy  contain 
the  words,  "  notify  B.  F.  Vau^han,  Providence,  R.  L" 

The  cotton  arrivinc^  at  Chicopee,  the  officers  of  the  Chicopee 
Railroad  notify  Mr.  Vaughan,  the  owner  or  consignee,  by  letter  of 
March  6,  1880,  directed  to  Providence,  and  he  replies  by  letter 
dated  Providence,  March  8,  saying,  "  you  will  oblige  by  ferward- 
ing  the  51  bales,  and  any  more  of  this  mark  that  may  arrive  billed 
to  me." 

The  freight  to  Chicopee  was  $284.62.  The  guaranteed  rates 
would  have  amounted  to  about  that  sum ;  and  if  the  cotton  had  not 
been  missent  that  sum  would  have  about  covered  the  freight  to 
Providence.  This  sum  the  Providence  and  Worcester  R.  K.  Co. 
paid  to  the  Chicopee  R.  R.  Co.,  and  the  plaintiff  paid  to  the  Prov- 
idence and  Worcester  R.  R.  Co. ;  but  tne  Providence  and  Wor- 
cester R.  R.  Co.  demanding  $65.91  for  their  own  charges  and 
holding  the  cotton  for  it,  the  plaintiff  i*eplevied  the  cotton. 

There  is  no  dispute  but  that  the  charges  from  New  York  to 
Chicopee  and  from  Chicopee  to  Providence  were  reasonable,  if 
those  roads  had  a  right  to  make  any  charge  at  all. 

The  goods  having  by  somebody's  blunder  been  missent  from 
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New  York  to  Chicopee,  was  the  owner  liable  for  thd  freight  be- 
tween tlioee  two  placcfi^and  conld  lie  have  obtained  the  gooos  with- 
out paying  itt 

If  one  pei-Bon  takes  another's  goods  from  his  possession  tor- 
tiouslj,  or  withont  his  consent  express  or  implied,  and  sends  them 
by  a  carrier,  it  is  well  settled  that  the  carrier  must  look  to  the  one 
who  employed  him,  and  has  no  legal  claim  or  lien  for  freight  as 
against  the  owner^  In  cases  of  doubt  the  carrier  must  protect  him- 
self by  requiring  payment  in  advance. 

But  it  seems  to  be  the  rule  of  common  sense  and  supported  by 
the  weight  of  authority  that  when  tlie  owner  has,  by  his  own  vol- 
untary acts,  clothed  the  sender  with  an  apparent  authority  to  act 
for  him,  then  the  carrier  has  a  ri^ht  to  look  to  the  owner  for  his 
reasonable  charges  and  to  hold  a  lien  on  the  goods  for  the  charges, 
and  in  Judging  of  the  authority  we  should  apply  the  same  princi- 
ples of  evidence  that  are  applied  to  cases  of  agency  generally.  See 
Lawson  on  Contracts  of  Carriers,  §  224 ;  York  Company  v.  Central 
Eailroad,  3  Wall.  107 ;  Schneider  v.  Evans,  25  Wis.  241,  265 ; 
Mallory  v.  Bumtt,  1  E.  D.  Smith,  234. 

In  the  present  case  the  owner,  by  his  agents  at  Shreveport,  had 
placed  the  cotton  in  charge  of  a  carrier  to  be  carried  by  a  cei*tain 
route  and  to  be  forwarded  by  the  usual  lines  of  carriers.  He  had 
by  this  made  them  successively  his  agents  for  forwarding.  By  a 
mistake  of  one  of  them,  in  copying  the  bill  of  lading  to  send  for- 
ward with  the  cotton,  the  woi*d  Chicopee  was  inserted  as  the  place 
of  destination  when  it  should  have  been  Providence.  Who  is  to 
suffer  for  the  mistake  of  the  plaintiff's  agent  ?  Certainly  not  the 
Chicopee  B.  B.  Co.,  who  have  not  been  m  fault ;  nor  the  Provi- 
dence and  Woi-cester  B.  B.  Co.,  who  only  paid  to  the  Chicopee 
road  the  lawful  charges. 

Upon  any  otlier  rule  no  railroad  or  steamboat  line  would  be  safe 
in  taking  goods  from  a  truckman,  even  from  one  ordinarily  em- 
ployed by  the  owner,  and  the.  carrier  could  only  protect  himself  by 
requiring  payment  in  advance.  And  payment  in  advance  to  the 
:first  carrier  for  his  own  line  would  protect  only  that  first  carrier ; 
and  succeeding  carriers  would  be  obliged  to  take  the  same  pi*ecau- 
tion. 

There  are,  perhaps,  some  cases  not  easily  reconcilable  with  any 
sound  general  rule,  and  where  peculiar  circumstances,  not  always 
reported,  may  have  influenced  tlie  decision.  The  cases  of  Everett 
V.  Saltus,  15  Wend.  474,  also  Saltus  v.  Everett,  20  Wend.  267,  were 
cases  of  fraud  in  the  owners'  agent.  And  as  to  the  distinction  be- 
tween the  owner's  liability  for  the  fraud  and  his  liability  for  the 
negligence  of  his  agent,  see  Wharton  on  Agency,  §  540  and  §  476 ; 
see  also  Caldwell  v.  Bartlett,  3  Buer,  341. 

If  the  Chicopee  B.  B.  Co.  had  been  in  fault  so  that  they  would 
not  have  been  entitled  to  freight  from  New  York,  the  owner  might 
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]iaye  refused  to  pay  it,  and  might  have  replevied  and  tried  the 
Question  of  their  right  to  it  at  Chicopee.  But  if,  as  seems  to  us, 
tiiat  company  was  not  in  fault,  having  taken  the  goods  from  a  per-  . 
son  or  company  clothed  by  the  owner  with  possession  and  apparent 
authority,  they  were  not  obliged  to  give  them  up  at  Chicopee,  ex- 
cept upon  the  pajrment  of  their  lawful  charges  and  advances. 

If  the  firet  cai'rier  has  guaranteed  a  through  rate,  as  he  has  done 
in  this  case,  the  owner  may  have  his  action  against  him  in  Shreve- 
port ;  or  he  may  have  an  action  against  the  company  whose  clerk 
committed  the  blunder;  or  he  might  have  replevied  the  cotton  at 
Chicopee,  and  had  the  question  decided  in  Massaclmsetts. 

In  this  case  the  fii-st  carrier  guaiunteed  the  delivery  of  the  cot- 
ton at  Providence  at  a  certain  rate,  and,  as  we  h^ve  said,  but  for 
the  mistake  it  would  have  been  delivered  there  at  about  that  rate. 
And  it  is  very  ingeniously  argued,  by  the  counsel  for  the  plaintiff 
that  all  the  carriers  subsequent  to  the  first  took  the  goods  with  full 
notice  of  this  guarantee,  and  are  therefore  bound  by  it.  Bnt  it  is 
difficult  to  see  how  any  road  not  connected  with  the  first  is  bound 
by  such  a  guarantee,  even  if  knowing  it. 

It  is  further  argued  that  as  the  Providence  and  Worcester  R.  R. 
Co.  took  the  cotton  with  knowledge  of  the  guarantee,  and  with 
knowledge  that  the  cotton  had  gone  out  of  its  usual  course,  it 
should  be  estopped  from  denying  a  connecting  arrangement  for 
through  transportation. 

We^cannot  see  that  the  Chicopee  R.  R.  Co.  was  bound  to  know 
that  the  cotton  was  on  the  wrong  route.  The  bags  were  indeed 
marked  Providence,  and  B.  F.  Vaughan,  of  Providence,  Viras  to  be 
notified.  But  they  were  to  be  controlled  by  the  bill  of  lading,  and 
by  that  the  destination  was  Chicopee ;  and  it  would  no(  have  been 
uni*easonable  for  them  to  suppose  that  the  owner  in  Providence 
might  have  ordered  the  cotton  to  Chicopee  for  some  purpose  of  his 
own.  We  cannot  see  that  there  was  anything  in  this  to  excite  sus- 
picion or  put  them  on  their  guard. 

The  cotton  arrives  at  Chicopee,  the  place  of  its  destination  by 
the  bill  of  lading  which  accompanied  it.  The  owner  is  informed 
of  it,  as  directed  by  the  bill  of  lading.  No  person  but  the  owner 
had  any  authority  to  send  it  further.  But  lor  the  owner's  direc- 
tion the  Chicopee  R  R.  Co.  must  have  held  it  They  knew  of  no 
other  destination.  They  had  notice  by  the  bill  of  lading  that  the 
owner  had  given  no  authority  to  send  it  to  any  other  place.  If,  so 
warned,  they  had  forwarded  it  and  the  owner  had  been  damaged 
by  it,  e.g.,  if  he  had  intended  to  sell  the  cotton  at  Chicopee,  or  to 
send  it  to  some  other  place,  they  might  have  been  liable  for  the 
damages. 

They  did  as  directed  by  the  bill  of  lading,  notified  the  owner 
and  awaited  his  orders. 

Judgment  for  defendant. 
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It  IS  propowd  in  the  followiag  note  to  consider  the  questioii  of  the  car- 
rier^ Uen  for  freight  as  applied  to  railroad  companies,  xhe  cases  are  by  no 
mcMS  in  harmony  on  this  topic.  It  is  therefore  scarcely  possible  to  indicate 
any  general  results  without  treating  the  authorities  somewhat  in  detaiL 

Sailroad  companies,  like  all  other  common  carriers,  hare  a  lien  upon  the 
ffoods  transported  by  them  for  the  amount  of  the  freight.  And  it  has  been 
oecided  that  where  the  gooda  have  been  delivered  to  an  ezpresa  company  fot 
camage,  and  thus  come  into  possession  of  the  railroad  company^  said  last- 
named  company  can  assert  its  lien  as  against  the  owner.  Langworthy  e. 
New  York  and  Harlem  R.  Co.,  3  £.  D.  Smith,  195. 

This  lien  for  freight  is  superior  to  and  may  be  asserted  as  against  the 
shipper's  ri^t  of  stoppage  in  transitu.  Rucker  e.  Donovan  et  aL,  18  Kan- 
sas, 251. 

Where  a  railroad  company  receives  goods  for  transportation  from  one 
wrongfully  in  possession  thereof,  it  cannot  set  up  a  lien  for  f reiff ht  as  against 
the  real  owner,  even  for  freight  paid  to  a  previous  carrier,  by  whom  the 
owner  has  directed  them  to  be  transported.  Stevens  e.  Boston  and  Wore. 
R  Corp.,  8  Gray,  262.  In  like  manner  where  a  railroad  company  receives 
gooda  mm  one  who  though  rightfully  in  possession  thereof  has  no  authority 
to  ship  them,  it  cannot  assert  as  against  the  owner  a  lien  for  freight 

Clark  «.  Lowell  and  Lawrence  R  R  Co.,  0  Gray,  281. 

Where  the  owner  of  goods  delivers  them  to  a  carrier  for  transporta- 
tion through  a  number  of  separate  but  connecting  Unes,  it  is  the  reneial 
custom  for  each  carrier  to  pay  the  back  charges  for  freight,  and  uie  last 
carrier  haa  a  lien  on  the  goods  for  the  whole.  Schneider  e.  Evans,  0  Am.  L^ 
Reg^  N.  8.  686;  Stevens  e.  Boston  and  Worcester  R  Corp.,  8  Gray,  262; 
Potts  •.  New  York  and  New  England  R.  Co.,  18  Rep.  15;  Travis  et  al.  e. 
Thompaott,  87  Barb.  286;  Steamboat  Virginia  v.  Kraft  et  al.,  25  Mo.  76; 
Wolf  •.  Hough,  22  Kans.  659;  Briggs  e.  Boston  and  Lowell  R  R  Co.,  6 
Allen,  246. 

Bat  the  lien  of  the  last  carrier  in  such  cases  is  exclusively  for  the,  charges 
of  tiansportation. 

Travis  et  aL  e.  Thompson,  37  Barb.  236.  It  does  not  cover  advances  made 
on  demand  o|  the  consignee  or  the  owners  wholly  foreign  to  and  disoon- 
nected  from  costs  of  transportation. 

Steamboat  Virginia  t.  Kraft  et  al.,  25  Mo.  76. 

There  is  a  lin^  of  cases  which  upholds  this  lien  of  the  last  carrier  to  a 
lenarkable  extent.  So  potent  do  they  consider  the  force  of  the  custom  that 
if  the  last  carrier  takes  bona  fide  in  total  ignorance  of  any  special  contract 
with  or  malfeasance  by  the  prior  carriers,  he  is  entitled  to  assert  his  lien  en- 
tirely irrespective  of  such  special  contract  or  malfeasance.  Where,  there- 
fore, a  railroad  company,  constituting  the  first  of  a  line  of  conneetiaff  car- 
rieia  receives  goods  for  transportation  guaranteeing  that  the  freight  should 
not  exceed  a  certain  amount,  and  subsequently  the  goods  passed  through  the 
hands  of  several  other  carriers,  the  freight  finally  exceeding  considerably 
the  guaranteed  sum,  it  was  held  that  the  last  carrier  in  the  series,  who  haa 
taken  the  goods  without  any  knowledge  of  the  original  contract^  was  entitled 
to  a  lien  for  the  total  amount  of  freight  carried. 

Schneider  t.  Evans,  9  Am.  L.  Reg.  N.  S.  586. 

So  where  goods  were  shipped  from  Racine,  Wisconsin,  marked  Williams- 
town,  Mass.,  and  whUe  en  route  the  name  '' Williamstown"  was  by  mistake 
chaagud  to  '' Wilmington, "  in  consequence  of  which  the  goods  were  sent  to 
that  point,  it  was  held  that  the  last  carrier  was  entitled  to  a  lien  for  aU  the 
Ireigbt  emed  by  it  in  transporting  the  goods  to  WiUnington,  and  also  for  aU 
back  fiaigiit  paid  by  it  to  preceding  carriers. 

Briggs  o.  Boston  and  Lowell  R  R  Co.,  6  Allen,  246. 

TW  mmtEMWkat  ifwilar  eSbct  ia  the  case  of  Wolf  •.  Hough,  22  KaiMis»  659. 
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Hera  a  shipper  shipped  certain  goods  from  Boselle,  HI.,  a  station  on  th» 
Chicago  and  Pacific  R.  Co.,  to  Girard,  Kansas.  An  agent  of  that  railroad 
received  the  goods  at  Roselie,  and  took  from  the  shipper  an  amount  irhich 
he  said  was  sufficient  to  pay  the  charges  through,  giving  a  receipt  on  which 
was  endorsed,  '*  Freight  charges  paid  througti  to  Girara.''  The  Mo,  R.,  Ft. 
Scott  and  Gulf  B.  Co.  received  the  goods  at  Eansss  City,  and  carried  them 
over  its  road  to  their  destination.  The  agent  and  officers  of  said  company 
had  no  knowledge  of  the  action  of  the  agent  of  the  first  R.  Co.  at  RoaeUeu 
Kor  had  said  railroad  company  last  named  any  agreement  or  arrangement 
with  tho  first- named  road  relative  to  the  transportation  of  freight.  The 
amount  of  freight  on  tho  Mo.  Riv.,  Ft.  Scott  and  Gulf  R.  being  only  partly 
paid,  held,  that  said  road  had  a  lien  on  the  goods  for  its  unpaid  charges. 

To  tho  samo  class  of  cases  belong  those  which  hold  that  a  common  carrier, 
constituting  one  of  a  connected  line,  may  assert  a  lien  for  all  freight  earned, 
and  back  freight  paid,  oven  though  the  goods  in  question  may  liave  been 
damaged  by  previous  carriers.    Bouman  «.  Hilton,  11  Ohio,  808;  Biflsell  t. 
Price,  16  III.  408. 

Cf.    Also,  the  principal  case  upon  this  point. 

This  whole  lino  of  cases  is  reviewed  with  disapfirobation  by  Judge  Redfidd 
in  an  able  note  in  9  Am.  Law  Reg.,  N.  8.  680,  which  concludes  as  follows: 

'*In  short,  it  seems  to  us,  it  must  be  regarded  as  entirely  well  settled  that 
tho  first  carrier  of  goods  in  a  line  consisting  of  successive  carriers  is  in  no 
sense  tho  implied  ascntof  the  owner  of  the  goods,  but  that  he  is  the  implied 
agent  of  the  line  of  carriers,  and  his  contract  will  bind  them,  whether  made 
known  to  the  momot.  If  not  made  to  them,  it  is  the  fault  of  their  own  agent, 
and  they  cannot  visit  it  upon  the  other  party,  unless  there  is  some  fraudulent 
concealment  on  his  part." 

And  there  are  some  cases  to  be  found  which  take  this  view  of  the  law. 

Where,  therefore,  freight  was  paid  in  advance  to  the  first  carrier,  and  upon 
the  goods  being  forwarded,  a  suosequent  carrier  having  no  notice  of  the  prior 
payment,  advanced  the  full  amount  of  the  back  freight,  it  was  held  that  such 
subsequent  carrier  could  not  assert  any  lien  therefor.  Fitch  et  aL  «•  New- 
berry et  al.,  1  Douglas,  6  Mich.  1. 

A  similar  conclusion  was  reached  in  Jones  v.  Boston  and  Albany  R.  R  Co.» 
68  Maine,  188.  There  the  plaintiff  forwarded 'certain  wheat  ifrom  Delavan^ 
Ohio,  to  Springvale,  Maine.  By  mistake  either  of  the  shipper  or  the  railway 
company  the  wheat  was  billed  to  Springvale,  N.  H.,  and  oy  mistake,  while 
en  route,  the  bill  was  again  changed  to  Springfield,  N.  H.  By  the  terms  of 
the  contract  of  transportation  the  wheat  was  to  be  carried  via  East  Boston. 
On  its  arrival  at  that  point  via  the  company  defendant's  road  it  was  for- 
warded to  Springfield,  N.  H.  There  being  no  station  at  that  point,  it  waa 
taken  to  the  nearest  station  to  that  town,  and  there  stored,  and  subsequently 
the  consignee  not  being  found  returned  to  East  Boston.  There  the  consignee 
claimed  it,  tendering  only  the  freight  from  Delavan  to  East  Boston.  The- 
railroad  company  demanded  in  addition  the  freight  towards  Springfield, 
N.  H.,  and  return,  which  it  had  paid.  It  was  held,  however,  not  to  be  enti- 
tled to  this  sum,  and,  as  a  matter  of  course,  to  have  no  lien  thcrcfer. 

As  has  already  been  said,  the  lien  of  the  carrier  is  generally  confined 
strictly  to  the  charges  of  transportation.  Sometimes,  however,  this  rule  is 
varied  by  the  terms  of  bill  of  lading.  Where,  therefore,  a  steamboat  com- 
pany undertook  to  transport  goods,  and  to  deliver  the  same  on  payment  of 
**  freight  and  charges,"  and  while  en  route  the  vessel  on  which  the  goods 
were  stored  sank,  obliging  the  company  to  pay  salvage,  it  was  held  that  said 
company  had  a  lien  upon  the  goods,  as  well  for  the  freight  carried  as  for  a 
proportionate  part  of  the  salvage.  Chicago  and  S.  W*  R.  R.  Co.  ••  N.  W. 
U.  P.  Co.,  88  Iowa,  877. 

Generally,  however,  the  rule  holds  good.    Where,  thereforei  goods  si» 
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left  in  the  cars  of  the  company  transporting  the  same  some  time  after 
they  have  arrived  at  their  destination,  thus  occasioning  expense  and  incon- 
Tenience  to  the  carrier,  it  has  been  held  that  said  company,  although  it  has 
a  right  to  compensation  in  the  nature  of  demurrage  from  the  consignee,  can- 
not assert  any  lien  for  such  compensation.  Crommelin  e.  N.  Y.  and  Harlem 
R.  Co.,  4  Eeycs  (N.  T.),  90. 

And  even  where  there  is  an  express  agreement  between  the  company  and 
the  consignee,  that  the  former  shall  be  entitled  to  a  certain  compensation 
per  diem  for  the  use  of  the  cars  in  this  manner,  the  same  result  follows.. 
Crommelin  e.  N.  T.  and  Harlem  R.  Co.,  10  Bosw.  77. 

Where  the  goods  have  once  been  delivered  by  the  company  to  the  con- 
Bi^naiee,  its  lien  for  freight  is  of  coursegone.    Bigelow  v.  Heaton,  4  Denio,  496.. 

What  amounts  to  a  delivery  ia  sometimes  a  nice  and  difficult  question. 
Where  a  railroad  company  had  contracted  at  the  end  of  its  line  to  unload 
goods  on  the  level,  it  was  held  that  as  soon  as  they  were  thus  unloaded 
there  had  been  a  constructive  delivery,  and  the  carrier's  lien  was  gone. 

Bememan  e.  C.  C.  and  B.  R.  R  Co.,  51  Iowa,  838. 

Where  a  railroad  company  delivers  part  of  the  goods  without  exacting- 
freight  charges,  it  does  not  waive  its  lien  upon  the  residue  unless  such  an 
intent  be  clearly  shown.    N.  H.  and  N.  R  Co.  e.  Campbell,  126  Mass.  104. 

It  may  on  the  contrary  assert  its  lien  on  such  residue  for  the  freight  earned 
on  the  whole.    Potts  «.  New  York  and  New  Eng.  R  Co.,  18  Bep.  15. 

Where  several  cargoes  of  coal  were  delivered  at  a  ndlroaa  company's 
wharf,  transported  over  the  line  and  put  together  in  large  bins  at  the  termi* 
niM,  and  subsequently  portions  thereof  were  taken  away  by  the  consignee 
without  paying  freight,  it  was  held  that  the  railroad  company  was  not  pre- 
luded from  asserting  its  lien  on  the  residue  for  the  freight  carried  in  the 
transportation  of  all  the  cargoes.  Lane  et  al.  e.  Old  Colony  and  Fall  River 
R.  Co.,  14  Allen,  148. 

Where  a  carrier  contracts  to  take  freight  on  a  round  trip,  putting  out  and 
taking  on  goods  en  route,  as  the  employer  pleases,  he  has  a  lien  at  the  ex» 
piiation  of  the  trip  upon  all  the  goods  then  actually  on  board  for  the  freight 
carried.    Fuller  et  al.  v.  Bradley,  25  Pa.  St.  120. 

A  railroad  company  cannot  enforce  its  lien  for  freight  by  selling  the  goods. 
If  it  does  so  it  will  be  held  liable  for  conversion.  Jones  e.  Boston  and  Albany 
R.  R  Co.,  68  Me.  188;  Bnggs  e.  Boston  and  Lowell  R.  Co.,  8  Allen,  246. 

The  measure  of  damages  will  be,  however,  the  value  of  the  goods  in  the 
market,  deducting  the  amount  of  the  lien.  Brigga  e.  Boston  and  Lowell  R. 
Co.,  6  Allen,  246. 
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V, 

The  UinTED  States. 

{Advance  Ca»^  U.  8.  Supreme  Court.    Maurch  6,  1883.) 

The  deductions  under  the  thirteenth  section  of  the  act  of  Congress  of  July 
12,  1876,  and  under  the  act  of  June  17,  1878,  of  the  compensation  to  be  paid 
for  carrying  the  mails,  cannot  be  made  against  a  company  whose  railroad  has 
been  the  subject  of  a  land  grant,  when  the  service  had  been  rendered  during 
the  term  of  a  written  contract  for  four  years  made  by  the  Postmaster- General^ 
and  which  bad  not  terminated  when  the  acts  middng  the  reductions  took 
effect. 

The  performance  by  the  railroad  companv  of  the  service  imposed  upon  k 
by  its  contract,  protesting  against  the  reduction  of  compensation^  is  not  a 
waiver  of  any  rights  under  the  contract. 

Appeal  from  the  Court  of  Claims 

J.  F.  Farnsworth,  for  appellant. 

S.  P.  Phillips,  Solicitor-General,  for  appellees 

Matthews,  J. — The  appellant  owns  and  operates  lines  of  rail- 
road, of  which  parts  were  constracted  by  companies  which  severally 
received  grants  of  public  laods  from  the  United  States  to  aid  in 
tiieir  coDstmction. 

The  condition  attached  to  these  grants  waa:  ^  That  the  United 
States  DQiail  shall  be  transported  over  snch  roads,  nnder  the  direo- 
tion  of  the  Post-office  Depai-tment,  at  such  price  as  Congress  Hiaj 
by  law  direct;  provided  that  until  such  price  is  fixed  bv  law  the 
Postmaster-General  shall  have  the  power  to  determine  the  same." 
Act  May  15,  1856, 11  Stat,  at  L.,  p.  9,  see.  5 ;  act  of  June  S,  1858, 
Id.,  p.  20,  sec.  5. 

In  September,  1875,  the  appellant  entered  into  three  contracts  in 
writing  with  the  United  States,  acting  by  the  Postmaster-GeneraL 
each  for  conveying  the  mail  on  a  certain  route  numbered  and  de- 
scribed therein,  over  a  part  of  its  line,  for  four  vears  from  July  1, 
1875,  at  a  fixed  price  per  annum,  being  at  the  rate  of  a  sped* 
fied  sum  per  mile  per  annum.  These  contracts  were  in  the 
usual  form  prescribed  by  the  department,  and  specified  the  services 
to  be  performed,  among  other  things  requiring  the  company  to 
convey  free  of  charge  all  mail-bags  and  post-office  blanks,  ana  all 
accredited  agents  of  the  department  free  of  jcharge,  and  to  collect 
from  postmasters  on  the  route  quarterly  balances  due  from  tfayran 
to  the  government,  and  account  for  the  same ;  and  stipulated  for 
the  payment  of  fines  to  be  imposed  upon  the  company  for  certain 
defaults.    The  ninth  dause  oi  each  is  as  follows: 
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"Tliat  the  Postmaster-General  may  discontinue  or  curtail  the 
service,  iu  whole  or  in  part,  whenever  the  public  interests,  in  his 
judgment,  shall  require  such  discontinuance  or  curtailment  for  any 
cause,  he  allowing,  as  a  full  indemnity  to  the  contactor,  one 
montlfs  extra  pay  on  the  amount  of  service  dispenseil  with,  and  a 
pro-rata  compensation  for  the  amount  of  service  retained  and 
continued." 

Tliese  contracts  were  entered  into  by  the  Postmaster-General 
under  the  authority  of  the  following  sections  of  the  Kevised 
Statutes : 

"Sec.  3042.  The  Postmaster-General  may  enter  into  contracts 
for  carrjnng  the  mail,  with  railway  companies,  without  advertising 
for  bids  therefor. 

"  Sec  3946.  No  contract  for  carrying  the  mail  shall  be  made  for 
a  longer  term  than  four  years,  and  no  contract  for  carrying  the  mail 
on  the  sea  shall  be  made  for  a  longer  term  than  two  years." 

The  prices  agreed  to  be  paid  were  in  conformity  with  the  pro- 
visions of  section  1  of  the  act  of  March  3,  1873,  ch.  231,  17  Stat, 
at  L.  558,  being  section  4002  of  the  Revised  Statutes. 

On  the  12th  of  July,  1876,  in  the  act  making  appropriations  for 
the  service  of  the  PostK)ffice  Department,  etc.,  Congress  insei'ted 
tlie  following  provision,  viz.: 

"  Provided,  That  the  Postmaster-General  be,  and  he  is  hereby, 
authorized  and  directed  to  readjust  the  compensation  to  be  paid 
from  and  after  the  1st  day  of  July,  1876,  for  transportation  of 
mails  on  i*ailroad  routes  by  reducing  the  compensation  to  all  rail- 
road companies  for  the  ti*an8portation  of  mails  ten  per  centum  per 
annum  from  the  rates  fixed  and  allowed  by  the  fii*st  section  of  an 
act  entitled  ^  An  act  making  appropriations  for  the  service  of  the 
Post-ofBce  Department  for  the  fiscal  year  ending  June  30,  1874, 
and  for  otlier  purposes,'  approved  March  3,  1873,  for  the  transpor- 
tation of  mails  on  the  basis  of  the  average  weight." 

"Sec  13.  That  railroad  companies  whose  railroad  was  constracted 
in  whole  or  in  part  by  a  land  grant  made  by  Congress  on  the  con- 
dition that  the  mails  should  be  ti*an6ported  over  their  road  at  such 
prices  as  Congress  should  by  law  direct,  shall  receive  only  eighty 
per  centum  ox  the  compensation  authorized  by  this  act."  Biclmrd- 
son's  Supp.,  224,  226 ;  19  Stat,  at  L.,  pp.  79,  82. 

On  August  18,  1876,  the  Postmaster-General  issued  an  order, 
wliich  was  communicated  to  the  appellant,  reciting  the  foregoing 
proviso  in  the  act  of  July  12,  1876,  relative  to  the  ten  per  cent  de- 
duction, and  stating  that  the  assistant  attomey-genei*al  of  the  Post- 
office  Department  had  advised,  with  reference  to  I'ailway  service 
perfonnea  nnder  contract  with  the  government,  "  that  when  the 
contract  has  been  made  in  due  form  ox  law  with  a  railroad  company 
for  the  transportation  of  the  mails  for  a  term  not  yet  expu'ed,  such 
contract  is  not  affected  "  by  the  proviso. 
tA.a;&&0M.-4 
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Ancl  on  October  20, 1876,  the  Postmaster-General  issned  anoth^* 
drcnlar,  reciting  tlie  proviso  and  also  section  13  of  the  act  of  July 
12,  1876,  and  informing  the  appellant  that  a  reduction  would  be 
made  for  mail  service  performed  after  July  1, 1876,  upon  those 
rontes  over  tlie  roads  aiaed  by  land  grants,  of  the  amount  of  twon^ 
per  cent  as  re(]^uired  by  the  thirteenth  section  of  the  act. 

To  this  notice  tlie  appellant  replied  with  a  protest  against  the 
proposed  reduction  as  in  violation  of  its  contract 

The  act  of  Congress  making  appropriations  for  the  service  of 
the  PostrofSce  Department,  etc.,  approved  June  17, 1878,  contained 
this  proviso : 

^  That  the  Postmaster-General  be,  and  he  is  hereby,  authorized 
and  directed  to  readjust  the  compensation  to  be  paid  from  and 
after  tlie  first  day  of  July,  eighteen  hundred  and  seventy-eight,  for 
transportation  of  mails  on  railroad  routes,  by  I'edncing  tlie  compen^ 
sation  to  all  railroad  companies  for  the  transportation  of  mails  fivo 
per  centum  per  annum  from  the  rates  for  the  transportation  of 
mails,  on  the  basis  of  the  average  weight,  fixed  and  allowed, by  the  ^ 
first  section  of  an  act  entitled  ^  An  act  making  appropriations  iw 
the  service  of  the  Post-office  Department  for  the  fiscal  year  ending- 
June  thirtieth,  eighteen  hundreo  and  seventy-seven,  and  for  other 
purposes,'  approved  July  twelfth,  eighteen  hundred  and  seventy- 
six." 

On  July  29, 1878,  the  Post-office  Department  notified  tlie  appel- 
lant that  there  would  be  a  reduction  of  five  per  cent  from  its  com* 
pensation,  under  this  act,  against  which  the  appellant  promptly 
pi-otested. 

The  appellant  performed  all  the  service  required  by  its  contracts 
during  tlie  entire  period  covered  by  them ;  out  deauctions  from 
the  contract  rates  were  made,  in  accordance  with  the  notices  of  tlie 
department,  at  each  settlement,  amounting  in  the  aggregate  to 
$83,310.91,  for  which  the  appellant,  on  July  14,  1879,  after  the 
contracts  had  been  completely  performed  on  its  part,  brought  the 
present  suit.  The  Court  of  Claims  rendered  judgment  in  its  favor 
lor  the  sum  of  $876,  being  the  amount  of  the  oeductions  for  the 
services  rendered  from  July  1  to  July  12,  1876,  the  latter  beins^ 
the  date  when  the  first  act,  under  which  they  were  made,  took 
effect. 

From  tliis  judgment  an  appeal  is  prosecuted  on  behalf  of  the 
railroad  company. 

The  power  of  Congress  to  direct  by  law  the  price  at  which  the 
mail  service  here  in  question  should  be  performed  was  expressly 
reserved  as  a  condition  of  the  land  grants  which  foimed,  in  part, 
tlieir  motive  and  consideration.  But  when  Congi'ess 'authorized 
the  Postmaster-General  to  fix  the  price  by  contract,  within  specified 
maximum  rates,  and  for  a  period  of  four  years,  it  was  an  agreement 
on  the  pai*t  of  the  United  States  that  the  stipuUted  oompeosation 
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•h0iild  Bot  be  withheld  daring  that  period,  which  it  could  not  re- 
fnee  to  perfonn  without  a  breach  of  the  public  faith.  The  contract 
was  an  exeixdse  of  the  i*eserved  power,  with  an  added  obligation 
not  to  exeri^Be  it  otherwise  for  the  peiiod  agi'eed  on,  and  we  are 
nnable  to  perceive  any  ground  on  which  ita  validity  can  be  denied. 
The  Btipulktions  in  the  contract  on  the  pai*t  of  the  railroad  com- 
pany transcend  its  necessary  obligations  growing  out  of  tlie  accep- 
tance of  the  conditions  of  the  land  grant,  and  furnish  a  sufficient 
and  distinct  consideration  for  the  promiBe  of  the  government  not 
to  disturb  tlie  rates  of  the  contract  duiins  the  period  of  its  exist- 
ence, for  there  ai^e  several  stipulations  collateral  to  the  service  to 
be  rendered,  which  the  government  could  no  thave  exacted  as  due 
by  previous  obligation  and  irres})ective  of  the  assent  of  the  company. 

The  power  to  establish  the  price  includes  the  power  also  to  de- 
clare the  period  of  its  duration  ;  and  if  it  be  said  that  any  contract 
which  fixes  botli  the  price  and  its  duration  must  be  constimed  as 
sobject  to  the  continuous  control  of  the  power  which  made  it,  it 
most  also  be  admitted  that  no  change  can  be  made  without  the 
alvxigation  of  the  contract.  The  government,  whatever  power  ifc 
may  reserve  over  its  own  agreements,  cannot  impose  new  contracts 
upon  those  with  whom  it  deals.  It  might  by  a  i^peal  of  the  con- 
tract expressly  stipulated  restore  the  previous  state,  and  claim  the 
bare  rights  it  had  before ;  but  it  cannot  do  more  tlian  that.  It  cer- 
tainly cannot  retain  the  obligation  of  the  contract  as  against  the 
company,  and  at  the  same  time  vary  its  own,  unless  it  has  reserved 
the  right  to  do  so  in  the  contract  itself. 

Some  claim  of  this  kind  is  put  forward  in  the  present  case,  and 
the  ninth  clause  in  the  contracts  is  referred  to  as  containing  such  a 
reservation.  Clearly  this  confers  power  upon  the  Postmaster-Gen- 
eral to  discontinue  or  curtail  the  sei'vice,  in  whole  or  in  part,  he 
allowing,  as  an  indemnity  to  the  contractor,  a  month's  extra  pay 
on  the  amount  of  service  dispensed  with,  and  a  pro-rata  compensar 
tion  for  that  retained  and  continued.  But  this  is  not  a  power  to 
reduce  the  compensation  for  the  full  service  pei-formed,  or  to 
alter  the  terms  of  the  contract.  It  is  true  that  under  this  reserva- 
tion  the  Postmaster-General  would  be  authorized,  to  discontinue 
the  entiro  service  contemplated  by  the  contract,  and  the  practical 
effect  of  that  would  be  to  terminate  the  contract  itself,  on  making 
the  indemnity  specified.  But  in  that  event,  the  contract  being  at 
an  end,  the  company  would  no  longer  be  under  any  obligation  ex- 
cept that  imposed  by  the  original  conditions  accepted  with  the  land 
grants^  and  the  government  could  rightfully  impose  upon  it  no 
othttu  There  is,  therefore,  in  the  contract  itself  no  power  re- 
served to  alter  the  amount  of  compensation,  except  by  a  reduction 
of  the  required  service.  If  the  government  insists  upon  full  per- 
fomianoe  of  that,  it  can  be  only  upon  the  terms  fixed  by  the  con- 
tiact 
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It  is  argned,  however,  on  the  part  of  the  government,  that  the 
legal  effect  of  what  was  done  was  to  abrogate  the  old  contracts  and 
make  new  ones.  It  is  claimed  that  the  passage  of  tlie  acts  of  Con- 
gress of  Jnly  12,  1876,  and  t)f  June  17, 1878,  and  the  notices  from 
tlie  Post-office  Department  that  the  reductions  assumed  to  be  con- 
templated by  them  would  be  insisted  on,  the  fact  tliat  they  were 
made  in  the  adjustment  of  accounts,  and  that  the  railroad  com- 
pany, notwithstanding  its  protest,  continued  to  perform  the  ser- 
vice, liad  the  effect  to  supersede  the  contracts  of  1875  and  sub- 
stitute new  ones  in  their  stead,  on  the  basis  of  the  reduced 
compensation.  Such,  in  substance,  was  the  view  taken  by  the 
Court  of  Claims. 

In  our  opinion  that  view  cannot  be  maintained.  The  contiucts 
of  1875  were  for  four  years,  and  were  expressly  authorized  by  law. 
They  were,  therefore,  valid,  and  binding  on  the  United  States  as 
well  as  upon  the  railroad  company.  They  contained  within  them- 
selves a  mode  for  lessening,  or,  if  deemed  best,  for  discontinuing 
entirely,  the  described  service,  and  provided  for  a  proportionate 
reduction  of  the  stipulated  compensation.  In  no  other  mode  could 
the  contract  be  changed,  except  by  the  mutual  assent  of  the  par- 
ties. Any  change  attempted  by  either,  otherwise,  would  have  been 
merely  a  breach  of  the  a^eement,  and  the  United  States  have 
been  liable  to  damages  for  its  breach,  on  the  same  principles  and 
to  the  same  extent  as  a  private  party,  for  which  a  suitable  remedy 
was  provided  by  law  in  the  jurisdiction  conferred  upon  the  Court 
of  Claims.  In  this  respect  the  relation  between  the  parties  was 
that  of  perfect  equality  in  right. 

If,  in  these  circumstances,  the  government  not  merely  accepted 
but  demanded  the  performance  of  the  contract  service,  the  pre- 
sumption is  that  it  meant  to  pay  the  contract  price.  It  would  re- 
quire positive  and  express  words  to  negative  that  presumption. 
We  find  none  such  in  the  statutes  of  1876  and  1878.  Their  lan- 
guage may  be  well  satisfied  by  confining  them  to  cases  where  no 
time  contracts  for  service  were  then  in  existence,  and  to  contracts 
thereafter  to  be  entered  into.  They  do  not  legitimately  apply  to 
contracts  then  existing  whose  terms  had  not  expii*ed,  such  as  those 
in  the  present  case. 

Such  was  the  opinion  of  the  Attorney-General  at  the  time,  to 
whom  the  Postmaster-General  submitted  one  of  the  contracts  on 
which  tliis  suit  is  founded  for  his  opinion  whether  it  was  affected 
by  the  act  of  July  12,  1876.    He  replied  in  the  negative,  saying: 

^^  In  my  opinion  Congress  did  not  intend  it  to  have  this  effect. 
The  contracts,  of  which  that  with  the  Chicago  and  Northwestern 
Railway  submitted  by  you  for  inspection  is  a  sample,  were  author- 
ized by  the  law  in  force  at  the  Gates  of  their  execution.  They 
bound  both  parties.  A  breach  of  them  by  either  would  subject 
tlie  delinquent  to  a  claim  for  damages.     The  act  of  July  12,  1876, 
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apparently  passed  with  a  view  to  reduce  the  public  expenses. 
Bat  it  would  not  have  this  effect  if  an  equivalent  to  the  reauction 
of  pay  wei'e  recoverable  under  the  name  of  damages,  with  perhaps 
the  expenses  of  litigation  added.  Therefore  I  conclude  tiiat  the 
construction  most  consistent  with  justice  and  fair  dealing  is  the 
true  one,  viz.,  that  as  to  existing  contracts  the  rate  remains  as 
stipulated  in  the  agreement  during  the  term  therein  mentioned, 
bat  that  in  those  cases  where  no  contract  prevailed  the  reduction 
should  be  made."  (Opinion  of  Attorney-General  Taf  t,  15  Opin- 
ions, etc,  182.) 

Of  course,  if  it  was  not  the  intention  of  the  acts  of  Congress  re- 
ferred to  to  affect  the  contracts  of  the  appellant,  the  erroneous 
interpretation  of  them  by  the  Postma6ter-Genei*al,  and  his  action 
under  it,  cannot  give  to  them  any  different  effect,  for  the  rights  of 
the  parties  depend  on  the  law  itself ;  and  the  performance  oy  the 
railioad  company  of  the  service  required  by  its  contract,  notwith- 
standing the  notice  of  the  intended  reduction  of  the  compensation 
bv  die  x^ostmaster-General,  cannot  be  construed  as  a  waiver  of  its 
rights  or  an  acquiescence  in  new  proposals — and  that  whether  it 
had  protested  against  the  erroneous  construction  of  the  law  or  not. 
For  it  had  no  option.  It  was  bound  by  its  contract  to  perform  the 
service,  and  its  performance  was  demanded.  It  was  not  in  a  posi- 
tion absolutely  to  refuse  to  carry  the  mails,  for  it  was  bound  to 
carry  them,  if  offered,  on  some  terms,  either  prescribed  by  law  or 
fixed  by  contract ;  and  it  had  the  right  to  do  so  without  prejudice 
to  its  lawful  claims,  leaving  the  ultimate  right  to  future  and  final 
decision.  It  was  not  the  case  of  a  voluntaiy  payment  of  an  illegal 
exaction,  where  the  maxim  consensus  toUit  errorem  prevents  a  i"e- 
coverv ;  because  in  such  case  there  is  the  legal  presumption  of  an 
abandonment  of  the  claim.  Volenti  non  fit  injuria.  But  here  the 
service  was  to  be  performed  at  all  events,  just  as  it  was  performed, 
but  under  which  of  two  claims  was  in  dispute.  Its  performance 
was  a  condition  of  both,  and  cannot,  therefore,  be  a  bar  to  either. 

We  are  of  opinion,  for  these  reasons,  that  the  Court  of  Claims 
should  have  rendered  judgment  in  favor  of  the  appellant  for  its 
whole  claim.  The  judgment  appealed  from  is  accordingl;^  re- 
versed, and  the  cause  remanded  with  instructions  to  render  a  judg- 
ment in  confonnitjr  with  this  opinion. 

Beveised. 
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Union  Pacifio  R.  R.  Co. 

V. 

Thb  UNrrED  Statm. 

(104  U.  8.  BtparU,  662.     OsCsiir,  1881.) 

The  sixth  section  of  the  act  of  CoDgreM  of  July  1,  1868,  e.  180,  incor- 
poratlDg  the  Union  Pacific  R.  R.  Co.  (12  8tst.  489),  constitutes  a  contract 
Detweeu  the  United  States  and  the  cotnpanT,  ^hereunder  the  latter,  for  its 
sendee  in  transporting  upon  its  road,  from  Jan.  1, 1876,  to  Oct.  1,  1877,  the 
mails,  and  the  agents  and  clerks  employed  in  connection  therewith,  is  entitled 
to  compensation  at  fair  and  reasonable  rates,  not  to  exceed  thoee  paid  by  pri- 
vate parties  for  the  same  kind  of  service. 

The  contract  is  not  affected  by  the  sections  of  the  Revised  Statutes  de- 
daring  that  the  Postmaster-Gkneral  may  fix  the  rate  for  such  service  when 
performed  by  railroad  companies  to  which  Congress  granted  aid,  and  be  had 
BO  authority  to  insist  that  it  was  not  binding  upon  the  United  States. 

The  company,  having  been  required  to  perform  the  contract,  lost  no 
rights  by  a  compliance  therewith,  as  it  protested  against  and  rejected  all 
illegal  conditions  attached  to  the  requirement. 

Appeal  from  the  Court  of  Claims. 

This  was  an  action  brought  by  the  Union  Pacific  R.  R.  Go. 
against  the  United  States  to  recover  compensation  alleged  to  be 
due  for  services  rendered  from  Jan.  1,  1876,  to  Sept  30,  1877,  in 
the  transportation  of  the  mails  over  its  road,  aud  of  the  employees 
accompanying  them,  who  were  charged  with  sorting,  distriDUting, 
and  delivering  them. 

The  United  States  traversed  the  petition  of  the  company,  and 
set  up  a  counterclaim  for  five  per  cent  upon  the  amount  of  the 
net  earnings  of  the  company's  road  from  ISTov.  6, 1876,  to  Nov.  6, 
1877. 

The  Court  of  Claims  was  of  opinion  that  the  compensation  for 
that  service  was  not  to  be  determined  by  reference  to  the  acit  of 
July  1, 1862,  c.  120,  but  by  the  general  laws  regulating  the  com- 
pensation for  similar  service  by  other  railway  companies.  It  ther^ 
fore  adjudged  and  decreed  as  follows :  That  whereas  the  sum  of 
$618,910.54  lias  been  found  to  be  due  to  the  claimant  from  the 
defendants  for  the  services  alleged  in  its  petition,  of  which  it  is 
entitled  to  I'ecover  a  moiety,  to  wit,  the  sum  of  $309,455.27,  pur- 
suant to  the  act  of  2d  July,  1864,  c.  216 ;  and  wliereas  the  sum  of 
$682,032.18  has  been  found  to  be  due  from  the  claimant  to  the 
defendants  on  the  matters  alleged  in  their  plea  of  counterclaim, — 
therefore  the  said  moiety  of  $309,455.27  be  set  off  against  and 
deducted  from  the  said  sum  found  to  be  due  the  defendants,  and 
the  defendants  recover  from  the  claimant  the  balance  remaining,  to 
wit,  the  sum  of  $372,576.91. 
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The  company  thereupon  appealed. 

ICr.  Bidnej  Jiiartlett,  for  the  appellant. 

'Die  Solicitor-General,  for  the  United  States 

Mr.  JuBTioB  Matth&wb  delivered  the  opinion  of  the  conrt 

The  controverey  in  the  Court  of  Claims  related  to  the  amount 
of  compensation  to  which  the  Union  Pacific  B.  B.  Co.  is  entitled 
for  postal  services  from  Jan.  1,  1876,  to  Oct.  1, 1877.  The  claim 
is  based  upon  the  sixth  section  of  the  act  of  Julj  1, 1862,  c.  120 
{12  Stat»  4cS9\  which  reads  as  follows : 

^^Ssa  6.  And  be  it  fuither  enacted,  that  the  grants  aforesaid 
are  made  upon  condition  that  said  company  shall  pay  said  bonds 
at  maturity,  and  shall  keep  said  milroad  and  telegraph  line  in  re- 
pair and  use,  and  shall  at  all  times  transmit  dispatciies  over  said 
telegraph  line,  and  transport  mails,  troops,  and  munitions  of  war, 
auppiies,  and  public  stores  upon  said  railroad,  for  the  govemmenty 
wheneyer  required  to  do  so  by  any  department  thereof,  and  that 
the  government  shall  at  all  times  nave  the  preference  in  the  use 
of  the  same  for  all  the  purposes  aforesaid  (at  fair  and  reasonable 
rates  of  compensation,  not  to  exceed  the  amounts  paid  by  private 
parties  for  tne  same  kind  of  service) ;  and  all  compensation  for 
services  rendered  f or^the  government  ^hall  be  applied  to  the  pay* 
ment  of  said  bonds  and  interest  until  the  whole  amount  is  fully 
paid." 

The  contention  on  the  part  of  the  appellant  is,  that  this  section 
of  the  statute  is  a  contract  between  the  government  and  the  com- 
pany, whereby  the  former  bound  itself  to  furnish  the  employment 
specified,  and  the  latter  to  render  the  corresponding  services ;  that 
tins  contract  has  not  been  abrogated  or  modifiea  by  subsequent 
legislation,  and  reflates  the  rate  of  compensation  for  the  services 
rendered  during  tne  period  named ;  that  the  agreed  rates  of  com- 
pensation are  to  be  equal  to  those  paid  by  private  parties  for  the 
same  kind  of  service ;  and  that  the  compensation  received  by  the 
appellant  from  private  parties  for  the  transportation  of  matter  in 
express  cars  furnishes  the  ti*ue  standard  of  that  comparison. 

We  have  no  hesitation  in  conceding  that  the  section  quoted  con- 
stitutes a  contract  between  the  United  States  and  the  railroad  com- 
pany ;  but  we  are  unable  to  find  in  it  an  absolute  obligation  on  the 
part  of  the  government  to  employ  the  railroad  in  the  described 
services.  It  reserves  the  right  so  to  do  at  its  option ;  but  it  does 
not  stipulate  that  it  will  do  so. 

On  this  point  we  agree  with  the  opinion  of  the  Court  of  Claims^ 
and  adopt  its  language,  as  follows : 

^^  The  section  means,  we  think,  that  the  company  shall  transport 
the  gDvemment's  mails,  munitions,  troops,  etc.,  whenever  reqmred 
so  to  do,  and  that  the  government  at  all  times  shall  have  the  pref- 
erence oyer  private  paities;  but  that  the  transportation  in  all  cases 
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Bball  be  done  at  fair  and  reasonable  rates,  which  in  no  case  (of 
preference  or  otlierwise)  shall  exceed  the  rates  paid  by  any  private 
party  for  the  same  kind  of  service,  while  in  all  cases,  even  where 
the  ordinary  rates  are  fair  and  reasonable,  per  se,  the  government 
shall  have  the  benefit  of  those  exceptional  reductions  of  rate  which 
railroads  fi*eqneutly  make,  sometimes  as  a  matter  of  policy  and 
sometimes  as  a  matter  of  favor." 

But  it  is  contended  on  the  part  of  the  government  that  this  con- 
tract does  not  apply  to  the  services,  the  compensation  for  which  is 
in  qnestion,  because  prior  to  the  time  when  they  were  rendered  it 
had  been  terminated  by  subsequent  legislation.  The  legislation 
which  it  is  claimed  has  tliat  effect  is  embraced  in  tit.  46,  c.  10,  Rev. 
Stats.,  sees.  3997-4005,  inclusive,  regulating  the  subject  of  the- 
railway  postal  service. 

Section  4002,  Eev.  Stat.,  fixes  a  scale  of  maximum  rates,  graded 
according  to  the  average  weight  of  the  mails  carried,  according  to 
which  the  Postmaster-General  is  authorized  and  directed  to  read- 
just the  compensation  thei*eafter  to  be  paid  for  the  tmnspoi-tation 
of  mails  on  said  railroad  routes.  And  it  was  in  accordance  with  a 
readjustment  based  on  these  rates  that,  in  tlie  present  case,  the  gov- 
ernment insisted  that  the  appellant  was  bound  to  conform  its  dainis, 
and  the  Court  of  Claims  so  adjudged. 

Section  4001  provides  that  "  allrailway  companies  to  which  the 
United  States  have  furnished  aid  by  grant  of  lands,  right  of  way, 
or  otherwise,  shall  carry  the  mail  at  such  prices  as  Congress  may 
provide;  and  until  such  price  is  fixed  by  law,  the  Postmaster-Gen- 
eral may  fix  the  rate  of  compensation." 

Tlie  substance  of  this  provision,  as  is  pointed  out  by  the  counsel 
for  the  appellant,  fii-st  appeared  in  the  act  of  Sept.  20,  1850,  c.  61 
(9  Stat.  466),  granting  tno  right  of  way  and  puolic  lands  to  the 
State  of  Illinois,  in  aid  of  the  construction  oi  the  Central  B.  R. 
said  to  be  the  fiist  land  grant  to  aid  in  the  construction  of  a  rail- 
rojid.  The  grant  was  accompanied  .by  the  condition  that  the- 
^^  United  States  mail  shall  at  all  times  be  transported  on  said  rail- 
road, under  the  direction  of  the  Post-ofiice  Department,  at  such 
prices  as  the  Congress  may  by  law  direct."   All  subsequent  similar 

f rants  to  such  corporations  were  coupled  \Cith  the  same  condition^ 
Vior  to  1850,  the  legislation  of  Congress  had  regard  only  to  the 
transportation  of  the  mails  over  railways  establislied  in  the  various 
States  to  which  no  government  grants  or  subsidies  had  been  made  ^ 
and  it  merely  enabled  the  Postmaster-General  to  contract  for  the 
service,  if  terms  could  be  made  with  the  corporations,  and,  if  not^ 
to  resort  to  tlie  previous  methods  of  transportation.  Tlie  provision 
in  the  sixth  section  of  tlie  act  of  1862 — the  Pacific  R.  K.  Act — 
is  the  first  of  its  kind.  The  clause  in  sec.  4001,  authorizing  the 
Postmnster-General  to  fix  the  rate  of  compensation  to  land-grant 
roads,  in  the  absence  of  a  price  fixed  by  law,  was  first  added  to  the 


UFION   PACIFIC  E.  E.  CO.  U.  THE   UNITED  STATES.        57 

general  postal  legislation  by  sec.  214  of  the  act  of  June  5, 1872^ 
c  836  (17  Stat.  309),  which  purports  to  be  *'  An  Act  to  revise,  con- 
solidate, and  amend  the  statutes  i-elating  to  the  Post-office  De* 
partment,"  and  is  substantially  a  codification  of  the  provisions  of 
the  law  then  in  force  relating  to  the  subject.  From  that  act  it  was 
transferred  into  the  Eevised  Statutes  in  the  form  as  quoted. 

It  is  certainly  true  that  these  provisions,  in  their  primary  inten- 
tion, did  not  apply  to  the  appellant,  for  it  did  not  then  exist ;  and 
when  it  came  afterwards  into  being,  by  virtue  of  the  act  of  1862, 
it  did  so  with  the  special  legislative  contract  in  the  sixth  section  of 
its  charter,  which  constituted  it  a  land-grant  railroad  company,  sui 
generis,  difiering  at  least  in  that  respect  from  those  previously 
provided  for ;  and  these  diverse  niles  as  to  compensation  for  service 
rendered  for  the  government  continued  thenceforth  to  coexist 
without  conflict.  No  change  of  a  substantial  character  was  made 
in  the  pi-ovisions  enacted  prior  to  1862,  either  by  the  consolidated 
act  of  1872  or  the  Kevised  Statutes,  and  there  is  not,  therefore,. 
any  ground  for  the  inference  of  a  change  of  the  legislative  inten- 
tion that  might  be  drawn  from  a  significant  change  of  language. 
There  is  consequently  no  present  inconsistency  between  the  exist- 
ing provisions  of  the  Kevised  Statutes,  as  applicable  to  the  land- 
grant  roads  within  their  purview,  and  the  continued  existence 
of  the  oonti-act  contained  m  the  sixth  section  of  the  appellant's 
charter. 

The  legislation  referred  to  furnishes,  therefore,  no  evidence  of 
any  intention  on  tlie  part  of  Congress  to  alter  the  relation  between 
the  appellant  and  the  government,  established  by  the  sixth  section 
of  tlie  act  of  1862,  and  we  are  of  the  opinion  that  the  company  is 
entitled,  under  its  provisions,  for  the  services  rendered  dnnng  the 
period  covered  by  the  present  claim,  to  fair  and  reasonable  rates 
of  compensation,  not  to  exceed  the  amounts  paid  by  private  parties 
for  the  same  kind  of  services.  To  what  extent  and  upon  what 
considerations  Congress  has  the  power  to  make  such  change,  under 
the  reservations  in  the  act,  in  a  case  where  it  manifests  an  intention 
to  do  so,  is  a  question  which  does  not  arise  in  this  suit,  and  has  not 
been  considered. 

This  conclusion  cannot  be  reconciled  with  the  view  taken  by  the 
Court  of  Claims,  that  the  government  having  the  option  under  its 
contract  to  employ  the  appellant  or  not  in  its  postal  service,  had  the 
right  to  prescribe  the  terms  on  which  it  would  do  so ;  that  tlie  sec- 
tions referred  to  in  the  Revised  Statutes  contain  the  terms  so  pre-^ 
scribed,  and  that  the  appellant,  having  performed  the  service  with 
notice  of  the  law,  must  be  taken  to  have  assented  to  those  terms,, 
notwithstanding  its  protest,  in  which  it  claimed  the  benefit  of  its 
oootract  bb  still  in  force.  For  the  Revised  Statutes,  as  we  have 
foundy  do  not  apply,  and,  therefore,  did  not  alter  the  contract,  and 
gave  to  the  Postmaster-General  no  authority  to  insist  that  it  wa» 
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BOt  binding ;  and  as  the  company,  by  its  terms,  was  bound  to 
the  (Service,  if  required,  its  compliance  cannot  be  regarded  as  a  waiter 
of  any  of  its  rigiits.  The  service  cannot  be  treated  as  voluntaiy,  in 
the  sense  of  submission  to  exactions  believed  to  be  illegal,  so  as  to 
justify  an  implied  agreement  to  accept  the  compensation  allowed ; 
for  according  to  the  terms  of  the  obligation,  which  it  did  i^ecogrnise 
and  now  seeks  to  enforce,  it  had  no  option  to  refuse  performance 
when  requii'ed.  But  it  might  perform,  rejecting  illegal  condi- 
tions attached  to  the  requii'emeut,  and  save  all  its  rights.  This  it 
did. 

In  computing  the  amount  of  compensation  to  which  it  claimed 
to  be  entitled,  under  its  contract  for  the  services  performed,  the 
4ippellant  insisted  upon  the  adoption  of  the  i*ates  charged  by  it  to 
private  parties  for  goods  carried  in  express  cai'S,  as  being  the  only 
service  of  the  same  kind,  and  so  furnishing  the  criterion  of  its  com- 
pensation. In  the  agreed  statement  of  facts  two  other  modes  of 
•computation  were  introduced  :  one,  including  with  express  matter, 
cars  transporting  f mit,  fish,  and  perishable  articles  hauled  in  pas- 
«enger  trains;  the  other,  adopting  the  charges  upon  the  ktter, 
exclusive  of  the  express  matter,  as  furnishing  alternatives  for  the 
judgment  of  the  court  in  determining  the  amount  due  according 
to  the  contract. 

Viewed  as  a  question  of  law,  it  is  impossible  to  say  that  either 
of  these  rales  of  computation  is  the  true  one.  The  question  i% 
what  is  a  fair  and  reasonable  rate  of  compensation  ?  and,  in  refer- 
once  to  that  we  adopt  the  opinion  of  the  Court  of  Claims,  as  thuB 
oxpressed :  . 

^^  Constraing  the  statute  as  we  do,  we  think  the  court  would  not 
be  limited,  in  an  action  where  it  was  compelled  to  estimate  dam- 
ages, to  the  rates  charged  by  the  company  to  private  parties  for  a 
single  kind  of  similar  service.  We  think  that  a  court  or  jury 
would  be  authorized  to  look  over  the  entire  field  of  service  in 
•determining  what  was  a  fair  and  reasonable  charge  for  a  kind 
wliich  was  similar  to,  but  not  identical  with,  any  other.  For  in- 
stance, if  it  should  appear  that  the  receipts  of  passenger  cars  were 
less  than  the  receipts  of  postal  cars,  and  tlie  cost  and  running 
expenses  no  greater,  we  are  inclined  to  think  that  that  fact  might 
be  a  proner  element  in  the  problem  of  estimating  the  amount  of 
'  fair  ana  reasonable  rates  of  compensation.'  The  reports  of  the 
auditor  of  railroad  accounts  show  what  rates  of  compensation  the 
claimant  has  received  for  passenger  cars,  but  in  the  determinatioti 
of  the  case  we  do  not  feet  at  literty  to  go  outside  of  the  agreed 
statement  of  facts  upon  which  it  was  submitted." 

The  case  was  not  submitted  to  the  Court  of  Claims  in  a  way  to 
enable  it  to  determine  the  question  of  fact ;  and  upon  a  re-tnal^  if 
the  parties  do  not  agree  upon  the  amount  or  upon  tlie  rule  of 
^'omputation,  the  compensation,  at  fair  and  reasonable  rates,  raiMt 
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be  detennincd  upon  a  consideration  of  all  facts  material  to  tlic 
iaane,  not  to  exceed  the  amonnts  paid  by  private  parties  for  the 
mxn»  kind  of  servioe. 

It  will  be  just  and  necessary  to  include  in  that  estimate  and  find- 
ing an  allowance  for  compensation  for  the  transpoitation  of  mail 
agents  and  clerks ;  not,  however,  as  a  separate  item  of  service,  to 
be  paid  for,  necessarily,  at  the  rates  wnich  might  reasonably  be 
<^arged  if  that  w6re  the  whole ;  bnt  as  a  paii;  of  and  incident  to 
the  entire  service  rendered  in  the  transaction  of  the  postal  busi- 
ness required  by  the  government,  for  which,  a9  an  entirety,  the 
compensation  should  be  made,  at  fair  and  reasonable  rates,  accord- 
ing to,  and  subject  only  to,  the  limitation  required  by  the  sixth 
Motion  of  the  act  of  1862. 

To  this  end,  for  the  reasons  assigned,  the  judgment  of  the  Court 
of  Claims  will  be  reversed,  and  the  cause  remanded  with  instruc- 
tions to  proceed  therein  in  conformity  with  this  opinion ;  and  it  is 
«>  ordered. 


Thb  Houvton  akd  T.  0.  R  B.  Co. 

V. 
YlOrOBIA  C.   BiTBKS. 

(55  Texa*  BeporU,  888.    June  21,  1881.) 

Thouffli,  under  the  Revised  Btatntea  (arts.  1216,  1219, 1220),  the  citation 
to  a  defendant  shonld  state,  amongst  other  things,  the  nature  of  the  plain- 
ttff*s  demand,  it  was  not  designed  to  supply  in  this  respect  the  place  of  the 
petition;  a  general  statement  notifying  defendant  of  the  character  of  plain- 
tifiTs  demand,  and  avoiding  any  attempt  at  detail  is  sufficient. 

In  a  suit  against  an  incorporated  company,  citation  may  be  served  upon  a 
local  agent  representing  the  company  in  the  county  in  which  such  suit  may 
be  brought  (K.  8.,  1228).  A  petition  alleged  that  a  defendant  incoqiorated 
company  had  an  office  *'  for  the  transaction  of  business  as  a  common  carrier 
in  the  city  of  Austin,  Travis  county,  Texas,  at  which  place  the  agent  of  said 
company  is  Robert  8.  Collins.**  The  suit  was  brought  in  Travis  county. 
Edi^  that  serrice  of  citation  on  Robert  8.  Collins  was  sufficient  to  hold  the 
defendant  to  answer  the  petition,  and  that  no  judicial  ascertainment  of  the 
agency  was  required  to  authorize  a  Judgment  by  default. 

When  serrice  of  citation  is  made  upon  the  agent  of  an  incorporated  com- 
pany who  resides  in  the  county  where  the  suit  is  brought,  the  defendant 
company,  though  its  principal  office  may  be  elsewhere,  is  not  entitled  to  be 
■enred  with  a  certiflea  copy  of  the  petition. 

See  opinion  for  facts  stated  in  motion  and  affidarits  to  set  aside  a  Jndg- 
meat  by  default,  which  so  far  excused  a  failure  to  answer,  that,  if  aocompv 
Bled  with  m  showing  of  a  meritorious  and  valid  defencoi  should  have  author* 
ised  the  granting  of  the  motion. 

A  defendant  against  whom  a  judgment  by  default  bas  been  rendered 
cann  a  complain  that  phuntifTs  claim  for  damages  was  excessive,  if,  after 
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OTemiling  his  application  to  set  aside  the  default,  the  court  permitted  the 
defendant  to  introduce  evidence  to  show  the  true  extent  of  damage  sus- 
tained. 

From  considerations  of  public  policy,  common  carriers  are  made  liable 
under  the  statute  (R.  8.,  art.  278),  and  under  the  decisions  of  the  courts  of 
Texas,  as  at  common  law,  for  all  losses  not  occasioned  by  the  act  of  Qod  or 
the  public  enemy ;  and  any  exceptions  or  special  contract  seeking  to  vary 
that  liability  are  invalid.  But  if  the  shipper  practises  a  fraud  on  the  carrier 
by  fraudulently  concealing,  either  through  his  acts  or  omissions,  the  value 
of  the  article  shipped,  the  carrier  is  discharged. 

See  case  for  facts,  stated  in  an  application  to  set  aside  a  judgment  by 
default,  which  were  held  insufficient  to  show  such  a  valid,  meritorious 
defence  as  to  authorize  the  granting  of  the  application. 

In  11  suit  for  damages  resulting  from  the  loss  by  a  common  carrier  of  a 
family  portrait,  a  member  of  the  family  was  permitted  to  testify  that  he 
knew  the  value  (stating  it^  of  the  painting  from  family  tradition  and  from 
his  deceased  father.  Asicle  from  this,  artists  testified  that  the  painting  was 
worth  that  amount,  though  other  witnesses  swore  to  a  less  value.  The  court 
in  the  charge  authorized  the  jury  to  look  to  the  original  cost,  etc.,  in  deter- 
mining value.     Heldf 

(1)  That  the  error  in  permitting  the  hearsay  evidence  required  a  reversal 
of  the  judgment,  exception  being  taken  in  time. 

(2)  Whenever  improper  evidence  has  been  admitted  which  may  have 
influenced  improperly  a  jury,  the  error  requires  a  reversal  of  the  judgment. 

Notice  of  objections  to  the  manner  or  form  of  taking  depositions  is  in 
time  if  given  before  both  parties  have  announced  ready  for  thai.  Until 
then  the  trial  of  the  suit  has  not,  in  contemplation  of  the  statute,  com- 
menced.    R.  8.,  art.  2236. 

It  is  error  to  permit  n  witness  to  giv6  his  opinion  as  to  the  measure  of 
damages,  that  being  matter  of  law. 

A  witness  may,  while  on  the  witness  stand,  refresh  his  recollection  as  to 
the  value  of  specific  articles  by  referring  to  a  bill  of  particulars,  known  to 
him  to  bo  a  copy  of  a  correct  memorandum  of  their  value,  made  by  himself. 

In  a  suit  to  recover  damages  for  the  loss  or  destruction  of  family  portraits, 
which  have  no  market  value,  the  jury  may  look  to  their  original  cost  and  to 
the  probable  cost  of  reproducing  and  replacing  the  same. 

Appeal  from  Travis. 

The  opinion  sufficiently  states  the  case. 

Walton,  Green  &  Hill  and  George  Goldthwaite,  for  appellant 

Jolm  B.  Rector,  for  appellee. 

I.  The  citation  states  the  nature  of  plaintiff's  demand.  R.  S., 
art.  1215 ;  Wade  on  Notice,  §  1156;  Hughes  v.  Osborne,  42  Ind. 
460. 

ir.  The  allegations  in  plaintiff's  petition  are  sufficient  to  hold 
defendant  to  answer  by  service  on  Robert  S.  Collins.  The  peti- 
tion says,  "That  the  defendant,  the  said  Houston  and  Texas 
Central  Railway  Company,  is  a  body  corporate,  created  by  the 
legislature  of  the  state  of  Texas,  entitled  an  act,  etc.,  and  that  the 
principal  office  of  said  company  is  in  the  city  of  Houston,  Harris 
county,  Texas,  and  that  saia  company  has  an  office  for  the  transac- 
tion of  its  business  as  a  common  carrier  in  the  city  of  Austin, 
Travis  county,  Texas,  at  which  place  the  agent  of  said  company  is 
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Robert  S.  Collins."  R.  S.,  art.  1223 ;  Wade  on  Notice,  §§1810, 
1311 ;  M.  K.  &  T.  R.  R.  v.  Crowe,  9  Kan.  496 ;  State  «.  Han.  A 
St  Jo.  R.  R.,  51  Mo.  632. 

UL  The  a^ncy  of  Robert  S.  Collins  was  jadicially  ascertained. 
Tbere  was  a  judgment  bj  default  in  the  case. 

lY.  Defendant  was  not  entitled  to  a  copy  of  plaintiff's  petition 
accomMnying  citation.     R.  S.,  ai-ts,  1216,  1219,  1220,  1223. 

V.  The  defendant  was  guilty  of  such  negligence  in  failing  to 
answer  plaintiff's  petition  as  justified  the  court  in  refusing  to  set 
aside  the  jiidgment  by  default  Foster  v,  Mai-tin,  20  Tex.  119 ; 
Watson  ».  Newsham,  17  Tex.  437;  Freeman  v.  Neyland,  23  Tex. 
529;  Ablest?.  Donley,  8  Tex.  336;  Power  v.  Gillespie,  27  Tex. 
370;  Houston  ^.  Jennings,  12  Tex.  487;  CInte  t;.  Ewing,  21  Tex. 
677 ;  Savles'  Treatise,  §  841. 

YL  The  defendant  in  its  application  to  set  aside  the  judgment 
by  default  failed  to  show  that  it  had  a  good  defence  to  plaintiff's 
cause  of  action.  Foster  v.  Martin,  20  Tex.  119 ;  Cook  v.  Phillips, 
18  Tex.  31 ;  Wright  v.  Thomas,  6  Tex.  421 ;  Cochran  v.  Middle- 
ton,  13  Tex.  276 ;  Aldridge  v.  Mardoff,  32  Tex.  297 ;  Scrivner  v. 
Malone,  30  Tex.  773.  As  to  exemptions  in  bill  of  lading  from 
liability,  how  far  binding,  see  R.  8.,  art.  278 ;  Lawson  on  Carriers, 
§§  29,  92,  95 ;  Gait  v,  Adams  Ex.  Co.,  reported  in  Lawson  on 
Carriers,  426,  427,  etc. ;  the  N.  Y.  Cent,  and  Hudson  River  R.  R. 
Co.  V.  Tranloff,  reported  in  Thompson  on  Carriers  of  Passengers, 
502,  503,  etc. ;  HoUister  v.  Nowlen,  19  Wend.  234 ;  S.  C,  Thomp- 
son on  Car.  489 ;  Levoise  v.  Gale,  17  La.  Ann.  305 ;  8  Cent.  Law 
Jour.  291,  292,  293 ;  Boskowitz  v.  Adams  Ex.  Co.,  9  Cent.  Law 
Jonp.  389. 

YIL  An  application  to  set  aside  a  judgment  by  default  and 
permit  the  deiendant  to  answer  should  snow  that  there  is  a  eood 
defence,  and  should  also  show  good  cause  or  excuse  for  not  piead- 
ingit  at  the  proper  time. 

V IIL  The  bill  of  lading  on  which  defendant  rests  its  showing 
of  a  meritorions  defence  was  not  a  contract  between  the  shipper 
and  carrier,  and  its  exemptions  from  liability  of  the  latter  cannot 
bind  the  shipper.  Lawson  on  Contracts  of  Carriers,  §§  114,  105, 
219,  95,  pp.  97,  29,  note  32 ;  Gait  v.  Adams  Express  Co.,  repo]*ted 
in  Lawson's  Carriers,  427 ;  2  Greenleaf  on  Evidence,  §  216 ;  An- 
gell  on  Carriers,  §  247 ;  Redfield  American  Railway  Cases,  2d  ed. 
268,  S69 ;  Levoise  v.  Gale,  17  La  Ann.  305 ;  5  Cent.  Law  Jour. 
134,  135 ;  8  Cent.  Law.  Jour.  291,  292. 

IX.  The  bill  of  lading  on  which  defendant  rests  its  showing  of 
a  meritorioufi  defence  is  contrary  to  the  statutes  and  public  policy 
of  the  state  of  Texas,  and  invalid.  R.  S.,  art.  278 ;  Houston  and 
Texas  Central  Railroad  v.  John  A.  Peel,  decided  by  Court  of 
Appeals  at  Galveston  term,  1881 ;  Heaton  &  Bro.  v.  Morgan's 
Louisiana  and  Texas  Railroad  and  Steamship  Co.,  voL  4,  No.  24, 
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Texas  Xaw  Jonrnal ;  Crosbj  v.  Houston,  1  Tex.  203 ;  Boher  cm 
latoF-State  Law,  49 ;  Anderson  v.  Pond,  18  Pet  65 ;  6toiy  on 
Conflict  of  Laws,  §  304a. 

X.  The  motion  of  appellant,  with  affidavits  thereto  attached^ 
asking  to  set  aside  the  jud^^tnent  by  default,  did  not  attempt  to 
meet  the  charge  of  the  petition  that  the  goods  wera  lost  through 
the  carelessness  of  defendant  The  petition  in  botli  counts  cbaiges 
that  appellee's  goods  and  property  were  burned  through  the  care- 
lessness of  defendant  while  in  its  custody  as  a  common  carrier.  In 
defendant's  motion  to  set  aside  the  judgment  by  default,  there  is 
no  attempt  to  show  that  the  goods  were  not  lost  through  the  eMre- 
lessness  of  defendant  2  Eedtield's  American  liailway  Cases,  268 ; 
id.,  2d  ed.  263,  264 ;  Lawson  on  Carriers,  §  133,  note  33  ;  §§  133, 
28,  29 ;  Gait  v.  Adams  Express  Co.  427,  reported  by  Lawson  on 
Carriers ;  2  Redfleld  on  the  Law  of  Railways,  5th  ed..  §  178,  divi- 
sions 5, 11, 12,  thereof ;  Bank  of  Kentucky  u  Adams  Express  Oo., 
4  Cent  Law  Jour.  35 ;  Kerby  et  aL  t;.  Adams  Express  Co.,  re- 
ported in  3  Cent  Law  Jour.  435 ;  Boskowita  et  al.  v.  Adams 
Express  Co.,  reported  in  8  Cent  Law  Jour.  389 ;  8  Cent  Law 
Jour.  291. 

XI.  The  court  did  not  err  in  permitting  plaintiff  to  refer  to  her 
bill  of  particulars  to  refresh  her  memory  while  she  was  answering 
questions  propounded  by  her  counsel.  2  Phillips  on  Evidence, 
915,  926  (10th  English  ed.);  Flato  v.  Brod  &  Hemmi,  87  Tex. 
735  ;  1  Oreenl.  on  £v.,  §§  436-438 ;  1  Starkie,  184. 

XII.  The  admission  of  improper  evidence,  cumulative  in  its 
nature,  will  not  authorize  a  reversal  of  the  judgment,  when  there 
was  sufficient  competent  evidence  before  the  jury  to  warrant  the 
verdict.  Pridgen  v.  Hill,  12  Tex.  378;  Mercer  v.  Hall,  2  Tex. 
287;  Beaty  v.  Whitaker,  23  Tex.  529;  Johnson  v.  Brown,  61 
Tbx.65. 

QouLDj  AssooiATB  JusTios. — This  suit  was  instituted  by  Mrs. 
Y.  0.  Burke,  September  13, 1880,  to  recover  of  ihe  railway  com- 
pany damages  for  the  loss  and  destruction  of  certain  paintings, 
jewelry,  clothing,  furniture  and  household  effects,  shipped  by  her 
at  New  Orleans,  La.,  to  be  carried  to  Austin,  Texas,  under  a  con- 
tract made  at  New  Orleans  with  a  connecting  line  and  agent  of  the 
appellant  railway  company,  by  the  terms  of  wliich  the  latter  agi'eed 
to  carry  said  property  from  Houston,  Harris  county,  to  Austin. 
The  p]*opertv  shipped  was  stated  in  detail,  with  values  aggregating 
as  follows :  Paintings,  $8510 ;  jewelry,  $2320 ;  clothing,  $6081 ; 
furniture,  household  effects,  etc.,  $11,492.60.    Total,  $28,403.50. 

The  petition  stated  ''  that  said  company  has  an  office  for  the 
transaction  of  its  business  as  a  common  carrier  in  the  city  of  Austin, 
Travis  county,  Texas,  at  which  place  the  agent  of  said  company,  is 
Kobert  8.  Colhns.''     On  this  petition  citation  issued  and  was 
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aerred  September  20th,  on  Sobert  S.  Collins,  by  deliTerj  of  & 
oopy  thereof,  the  citation  stating  the  nature  of  the  demand  set  out 
in  platntifi's  petition  to  be  '^  a  prayer  for  jndfz^ment  in  favor  of 
said  plaintiff  a^nst  said  defendant  for  $28,408.60  damages,  on 
aeeount  of  the  kss  by  defendant  of  the  goods  and  property  of  said 
plaintiff,  as  will  more  fully  appear  by  plaintiff's  ori^nnal  petition 
on  file."  On  October  Sth  tliera  was  a  judgment  by  defanlt  and  a 
writ  of  inqniry  awarded.  Two  applications  to  set  aside  the  default 
vere  made  and  overruled  during  the  term,  the  defendant  beings 
however,  allowed  to  introduce  evidence  as  to  the  quantity  and 
value  of  property  shipned,  as  though  no  default  had  been  taken  ; 
the  result  of  the  trial  being  a  vemict  and  judgment  for  plaintiff 
for  $20,500. 

The  questions  presented  in  this  court  are  numerous,  but  may  be 
dassed  under  three  heads:  1st.  The  sufficiency  of  the  citation  and 
service.  2d.  The  sufficiency  of  the  showings  to  set  aside  the  do- 
fuilt  3d.  Various  rulings  of  the  court  on  questions  of  evidence 
and  practice,  and  in  its  charge,  alleged  to  be  erroneous. 

The  Kevised  Statutes  require  the  citation  to  state  "^  the  nature 
of  the  plaintiff's  demand,"  and  provide,  where  the  citation  ia 
served  within  the  oountv  in  which  the  suit  is  pending,  that  it  may 
be  executed  by  delivering  to  the  defendant  a  true  copy  of  the 
eitation ;  but  where  served  without  the  county,  dii-octs  that  ^^  the 
officer  shall  also  deliyer  to  the  defendants,  and  each  of  them,  in 
person,  the  certified  copy  of  the  petition  accompanying  the  cita<^ 
tion-l    R  S.,  arts.  1215, 1219, 1220. 

It  IB  objected  that  the  citation  does  not  state  the  nature  of  plain- 
tiff's  demand.  We  do  not  think  the  statute  designs  the  citation  to 
supply  the  place  of  the  petition,  or  that  it  should  state  the  nature 
of  the  demand  otherwise  than  in  a  general  wav,  avoiding  any  at- 
tempt at  details,  other  than  those  prescribed.  It  should  state  ^  the 
date  of  the  filing  of  plaintiff's  petition,  the  file-number  of  the 
foity  the  names  of  the  parties  and  the  natnra  of  the  plaintiff's  de- 
mand f  the  last  to  be  stated  sufficiently  to  notify  defendant  of  the 
eliaraoter  of  the  demand  against  him.  It  would  be  unfortunate  if 
citations  could  be  objected  to  like  a  petition ;  and  anything  ap- 
proaoiiing  strictness  in  requiring  the  nature  of  the  demand  to  be 
set  out  with  fulness  and  accuracy  of  detail  would  lead  to  danger 
of  such  a  result  The  statement  in  the  citation  we  are  considering 
IS  meagre,  bnt  we  cannot  say  that  it  was  insufficient 

In  suits  against  incorporated  companies,  the  statute  says  that  the 
eifeitioB  ''may  be  served  •  ;  .  upon  the  local  agent  represent- 
ing soeh  company  or  association  in  the  county  in  which  suit  is 
brooght"  R.  8.,  art.  1228.  In  our  opinion,  it  sufficiently  appears 
from  the  arerments  of  the  petition  that  Bobert  S.  Oollins  was  the 
local  egent  of  the  company  m  Travis  county,  although  the  petition 
does  not  follow  the  language  of  the  statute. 
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The  further  point  is  raised  that  there  was  no  judicial  ascertain- 
ment of  the  agency  of  said  Collins.  The  answer  is,  that  there  is 
no  practice  prevailing  in  this  state  requiring  anything  f  uither  to  ap- 
pear to  show  the  agency  tlian  does  in  this  case. 

The  iinal  objection  to  the  service,  that  "  defendant  was  entitled 
to  a  copy  of  plaintiflPs  petition  accoinpanyinc  the  citation,"  is 
answered  by  the  fact  that  this  service  was  had  in  the  county  in 
which  the  suit  was  pending,  and  in  this  case  the  statute  does  not  re- 
quire service  of  anything  but  "  a  true  copy  of  the  citation."  R.  B., 
art.  1219. 

Our  conclusion  on  this  branch  of  the  case  is,  that  the  defendant 
was  properly  cited. 

On  the  tliird  day  after  the  default  defendant  filed  a  motion  to 
set  aside  the  judgment,  supported  by  affidavits,  from  which  it  ap- 
pears that,  according  to  the  regulations  of  the  company,  Collins 
should  have  forwarded  the  citation  to  the  vice-president  at  the 
general  office  at  Houston,  but  by  mistake  forwarded  it  to  the  gen- 
eral freight  a^ent  at  that  place.  That  Waldo,  the  freight  agent, 
was  temporardy  absent  from  September  12  till  October  9;  and 
when  the  citation  reached  his  office  about  September  22,  it  was 
placed  in  a  pigeon-hole  by  a  clerk,  and  there  remained  until  after 
the  default ;  tiiat  by  reason  of  the  mistake,  and  the  absence  of 
"Waldo,  no  officer  charged  with  the  management  of  its  general  busi- 
ness had  anv  information  of  the  service  of  citation  in  this  suit ;  that 
the  claim  oi  plaintiff  had  been  presented  in  the  latter  pai-t  of  June, 
and  the  same  had  been  under  investigation  by  Waldo,  in  the  line 
of  whose  duties  said  business  was,  and  infoimation  had  been  ob- 
tained that  the  claim  was  excessive  and  evidence  could  be  adduced 
to  that  efiect. 

Beside  the  charge,  made  on  information  that  the  claim  was  ex- 
aggerated and  unjust,  the  motion  showed  that  the  bill  of  lading 
fiven  at  New-Orleans  by  the  connecting  line,  Morgan's  Louisiana 
L  R.  and  Steamship  Co.,  for  itself  and  the  Houston  and  Texas 
Central  E.  R.,  showed  a  contract  at  special  rates,  $110  for  lot,  and 
contained  the  following:  ^^It  is  also  stipulated  that  the  several 
lines  or  companies  named  in  this  bill  shall  not  be  liable  for  loss  or 
damage  from  breakages,  etc  Nor  shall  they  be  held  responsible 
for  gold,  silver  or  precious  stones,  metals,  jewelry  or  treasures  of 
any  kind,  unless  bills  of  lading  are  signed  therefor,  in  which  tlie 
actual  value  is  stated.  It  is  further  expressly  stipulated  that  the 
acceptance  of  the  bill  of  lading  recognizes  the  same  as  a  contract 
bindmg  both  carrier  and  shipper."  The  bill  of  lading  shows  the 
sliipment  of  one  piano,  five  trunks  merchandise,  fifteen  boxes  sun- 
dries, four  boxes  shrubbery,  three  boxes  marble,  three  barrels  gen- 
eral ware,  etc.,  including  numerous  articles  of  furniture.  In  con- 
nection with  its  motion,  defendant  tendered  an  answer  consisting 
of  a  general  denial,  and  a  special  answer  stating  the  terms  of  the  bill 


HOUSTON   AND  T.  G.  B.   K.  CO.  V.  BUBKE.  66 

of  lading,  and  proceeding,  '^  And  defendant  sajs  that  the  said 
contract  or  bill  of  lading  for  the  titmspoilation  of  plaintiiFs  aaid 
goods  and  property  contained  no  notice  of  the  said  articles  of  gold, 
silver,  precious  stones,  metals,  jewelry,  treasures,  works  of  art,  nor 
the  value  thereof ;  wheiuf ore  defendant  says,"  etc. 

Counter  affidavits  opposing  the  motion  to  set  aside  the  default 
were  filed  by  plaintm,  but  it  is  not  important  to  state  their 
substance  at  this  period.  We  think  the  fact  stated  so  far  excused 
the  failure  to  answer,  that,  if  there  was  also  a  showing  of  a  valid 
and  meritorious  defence,  the  court  should  have  allowed  the  de- 
fendant an  opportunity  to  make  that  defence  available.  The  case 
madeout  is  oneof  mistake  and  accident  appealing  strongly  for  relief 
from  the  judgment,  if  it  be  made  to  appear  that  the  defendant 
would  otherwise  be  deprived  of  a  valid  and  meritorious  defence. 
The  pnrpoii  of  that  defence  as  stated  in  the  motion  and  affidavits 
is,  Isty  the  excessiveness  of  the  claim  ;  2d,  that  b^  tlie  terms  of  the 
bill  of  lading  defendants  wei*e  not  liable — ^the  jewelry,  works  of 
art,  articles  of  gold  and  silver,  etc.,  not  being  noticed  therein,  nor 
their  value  stated. 

The  court,  whilst  i*ef using  to  set  aside  the  default,  allowed  the 
railroad  company  to  interpose  its  defence  as  to  the  quantity  of 
goods  shipped  and  their  value,  and  to  introduce  evidence  on  those 
points  as  if  no  default  had  been  taken.  In  so  far  as  relates  to  the 
defence  that  the  claim  was  excessive,  appellant  cannot  complain 
that  lie  was  deprived  of  an  opportunity  to  make  it  fully  available. 

The  only  other  defence  set  up  at  this  stage  of  the  case  was,  that, 
by  the  terms  of  the  bill  of  lading,  defendants  were  not  liable.  Was 
this  a  valid  defence  under  the  statutes  of  this  state  ? 

In  1860  it  was  enacted,  ^'That  common  carriei-s  of -goods  for 
hire,  within  this  state,  on  land  or  in  boats  or  vessels  on  the  waters 
entirely  within  the  body  of  this  state,  shall  not  limit  or  restrict 
their  liability,  as  it  exists  at  common  law,  by  any  general  or  actual 
notice,  nor  by  inserting  exceptions  in  the  bill  of  lading,  or  memo- 
randum given  upon  the  receipt  of  the  goods  for  transportation,  nor 
in  any  other  manner,  except  by  special  agreement  between  the  carrier 
and  shipper,  reduced  to  writing,  and  signed  by  the  parties  or 
their  agents."  In  December,  1863,  this  act  was  amendea  so  as  to 
read :  ^  liailroad  companies  and  other  common  carriei's  of  goods, 
wares  and  merchandise,  for  hire,  within  this  state,  on  land  or  in 
boats  or  vessels  on  the  watera  entirelv  within  the  body  of  this  state, 
shall  not  limit  or  restrict  their  liability  as  it  exists  at  common  law, 
by  any  geneml  or  special  notice,  or  by  inserting  exceptions  in  the 
bill  of  lading,  or  memorandum  given  upon  the  receipt  of  the  goods 
for  transportation,  or  in  any  other  manner  whatever;  and  no 
gpedal  agreement  made  in  contravention  of  the  foregoing  pro- 
viBioiM  ot  this  article  shall  be  valid."    Pasch.  Dig.^  art.  452  and 
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note  339.    As  thns  amended,  tliis  article  was  carried  into  tlie  He- 
vised  Statutes,  and  is  still  tlie  law  of  tliis  state.     R.  8.,  art.  278. 

Tbe  defence  that  the  company  was  exempt  from  liability  becaase 
of  tbe  exceptions  or  stipulations  in  tbe  bill  of  lading,  seems  to  u» 
plainly  invalid  under  tbe  statute.  Tbe  claim  is  not  only  to  limit 
and  restrict  the  liability  of  the  company  by  provisions  inserted  in 
tlie  bill  of  lading,  but  to  make  these  provisions  relieve  them  from 
kll  liability.  For  reasons  of  public  policy,  and  having  regard,  doubt- 
less, to  the  ^inequality  of  the  parties;  the  compulsion  nnder 
whidi  the  customer  is  placed,  and  the  obligiitions  of  the  carrier  to 
tlie  public,"  the  l^islution  of  this  state,  and  the  previous  decisions 
of  our  courts,  hold  common  carriers  liable  as  at  common  law  for  all 
lofiBes  ^^  not  occasioned  by  the  act  of  God  or  public  eneniies,"  and 
declare  invalid  any  exceptions  or  special  contract  seeking  to  vary 
that  liability.  Chevallier  v.  Strahan,  2  Tex.  115;  Arnold  «» 
Jones,  26  Tex.  337.  See  also  Heaton  and  Bro.  v.  Morgan's  La. 
and  Tex.  B.  R.  and  S.  S.  Co.,  Court  of  Appeals,  4  Tex.  L.  J.,  p. 
875 ;  and  R  R  Co.  i;.  Lockwood.  17  Wallace. 

Whilst,  under  our  statute,  it  is  no  defence  for  a  carriersned  for 
goods  lost,  however  valuable,  to  reply  that  by  the  terms  of  tbe  bill 
of  lading  he  was  not  responsible  for  such  goods,  because  beyond 
question  he  would  at  common  law  be  liable  for  tlje  loss  of  money 
or  other  valuables,  whether  a  bill  of  lading  were  given  specifying 
them  or  not,  it  is  not  believed  that  the  statute  in  any  wise  restricts 
the  operation  of  the  common  law  rule,  that  where  the  shipper  of 
yaluaoles  practises  a  fmud  on  the  carrier,  either  by  his  acts  or 
omissions,  fraudulently  concealing  the  value  of  the  article  shipped, 
the  ciirrier  is  discharged.  Oihbon  v,  Poynton,  4  Burr,  2298; 
Batson  v.  Donovan,  4  Bam.  &  Aid.  373;  Oi-ange  Connty  Bank  v. 
Brown,  9  Wend.  85 ;  Magnin  v.  Dinsmoi'e,  62  N.  Y.  35 ;  Oppen- 
heimer  &  Co.  v.  XT.  8.  Ex.  Co.,  69  111.  62 ;  Hollister  v.  Nowlen, 
19  Wend.  23:^;  N.  Y.  Cent.,  etc,  v.  FralofE,  100  U.  S.  24,  re- 
ported also  in  Thompson  on  Carriers  of  Passengers,  p.  502 ;  Haw* 
son  on  Carriers,  sec.  20,  and  cases  cited. 

If  the  defence  had  been  made,  and  substantiated  by  affidavits, 
that  Mrs.  Burke,  knowing  the  contents  of  tlie  bill  of  lading 
in  nse  by  the  company,  and  knowing  that  good  faith  to  the 
company  required  her  to  give  information  in  regard  to  jewelry, 
articles  of  gold  and  silver,  etc.,  shipped  by  her,  concealed  the 
fact  and  value  of  the  shipment  of  such  ni'ticles,  shipping  them 
in  a  way  that  would  naturally  lead  the  carrier  to  believe  them  of 
small  value,  tliere  are  common  law  authorities  that  tliis  would 
operate  a  fraud  on  the  currier  and  would  discharge  him  from  liabil- 
ity. Batson  v.  Donovan,  supra ;  Laweon  on  Carriers,  sec.  20,  and 
authorities  cited.  But  whatever  eficct  the  giving  of  notices,  or  the 
insertion  of  provisions  in  the  bill  of  lading,  'designed  simply  to 
secure  good  faitli  and  fair  dealing  on  the  part  of  the  employee,'* 
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xnaj  have  if  brought  home  to  the  knowledge  of  the  owner,  to  pro- 
tect the  carrier  from  fi*aad,  we  think  it  clear  that  in  this  state  tliey 
can  onlv  be  looked  to  for  that  purpose,  and  cannot  be  treated  aa 
changing  the  contract  or  changing  tlie  liability  of  the  carrier. 

The  original  motion  to  set  aside  the  default  did  not  state  facta 
showing  a  valid,  meritorious  defence,  and  we  therefore  cannot  say 
that  the  court  erred  in  overioiling  it. 

On  December  8th,  during  tlio  same  term  of  court,  the  presiding 
judge,  however,  not  being  the  same  as  when  the  iii'st  motion  was 
passed  on,  the  defendant  filed  another  motion  to  set  aside  the  de- 
fault, proffering  to  go  to  trial  at  once.  The  substance  of  this  ap- 
plication is  thus  stated  in  the  brief  of  counsel  for  appellant : 

^  The  application  prays  the  cduit  to  vacate  the  order  of  October 
16,  1k80,  and  to  now  set  aside  the  judgment  by  default  on  terms, 
permitting  defendant  full  answer  and  defence  to  the  merits  of 
plaintiff's  cause  of  action ;  and,  if  this  be  not  granted,  defendant 

Jirays  tliat  said  order  be  so  modified  in  its  terms  as  to  permit  de- 
endant  to  make  the  following  additional  defences : 

*^  1.  That  by  eJKpress  agreement  between  plaintiff  and  the  said 
Morypn's  Louisiana  and  Texas  Railroad  and  Steamship  Company  at 
the  ttittc  of  and  before  the  sliipment  of  the  goods  and  property 
mentioned  in  plaintiff's  petition,  it  was  agreed  that  plaintin 
should  take  the  risk  of  loss  of  said  goods  and  pi'operty  exceeding 
the  sum  of  $200,  which  snm  plaintiff  agreed,  in  case  of  loss  of  said 
goods,  to  receive  in  satisfaction  therefor,  and  this  in  consideration 
of  aaid  company's  undertaking  to  carry  said  goods  and  property 
below  the  nsnal  legal  and  oi*dinary  nites. 

^  2.  That  plaintiff  fraudulently  and  deceitfully  concealed  the  true 
value  and  nature  of  said  goods  and  property,  and  by  her  acts  and 
by  the  manner  of  packing  and  billing  said  goods,  and  by  her 
declarations  to  the  agent  of  said  Morgan's  Louisiana  and  Texas  Eail- 
road  and  Steamship  Company,  at  the  time  of  and  before  the  ship- 
ment of  said  prepay,  induced  said  company  and  also  this  defend- 
ant to  believe  that  said  property  was  of  small  value,  and  consisted 
only  of  second-hand  household  goods  and  furniture ;  and  plaintiff 
fraudulently  concealed  within  the  same  the  jewels,  works  of  art, 
silverware,  and  all  the  praperty  otlier  tlian  household  goods  and 
furniture  mentioned  in  plamtin's  petition ;  and  that  the  fact  of 
said  concealment  was  unknown  to  defendant ;  and  defendant  re- 
ceived said  property  believing  that  the  same  consisted  alone  of 
second-hand  household  goods ;  and  that  defendant  onght  not  by 
reason  of  these  facts  to  be  permitted  to  recover  for  the  property  so 
concealed. 

^8.  Same  defence  as  set  fortli  in  proposed  original  answer, 
pleading  terms  of  bill  of  lading.  Said  application  closed  as  fol- 
(dws:  And  defendant  say^  that  at  the  time  of  its  original  ap 
plicatioD  to  set  aside  the  judgment  by  default  herein,  the  said 
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defences  foregoing  were  not  fully  known  to  defendant  or  its  coun- 
sel, or,  if  known,  the  evidence  to  support  the  same  was  not  within 
the  jurisdiction  of  this  court,  or  in  power  of  defendant  to  be  pro- 
duced on  said  hearing ;  and  defendant  asks  that  refei'ence  be  iiad 
to  its  oricrinal  application  to  set  aside  said  defanit  in  aid  hereof. 

"  Application  made  reference  to  depositions  on  file,  which  were 
read  in  support  thereof,  as  follows : 

"  S.  C.  Cliildress  testifies :  I  made  a  contract  with  plaintiff  for 
shipment  of  household  g^oods  by  steamship  to  Clinton,  thence  via 
railroad  to  Austin.  Bill  of  lading  was  signed  Sloo.  The  charac- 
ter of  goods  shipped,  according  to  her  representations  to  me  at  the 
time  tliey  were  delivered  for  shipment,  was  as  old  second-haad 
household  goods.  Plaintiff  sent  the  man  who  packed  the  goods  to 
depot  to  have  them  shipped  by  him,  and  he  took  the  bill  of  lading 
for  them.  Was  then  and  am  still  in  employ  of  Morgan's  line. 
The  goods  wei*e  shipped  as  old,  second-hand  household  goods ; 
owners  risk,  and  so  stated  in  bill  of  lading." 

Beyond  the  deposition  of  Childress  no  attempt  was  made  to 
show  facts  substantiating  the  defence  offered,  nor  was  either  motion 
or  answer  verified  by  affidavit. 

In  resisting  the  former  motion,  the  affidavits  of  the  plaintiff,  and 
of  her  mother,  Mrs.  De  Bolle,  had  been  filed — ^the  substance  of 
which  is  thus  stated  in  the  brief  of  appellee : 

^^  The  former  was,  in  substance,  that  she  went  four  times  to  the 
office  of  Morgan's  Louisiana  and  Texas  Kailroad  and  Steamship 
Company  for  the  purpose  of  inquiring  as  to  the  best  and  safest 
way  of  shipping  her  household  effects  from  New  Orleans  to 
Austin,  Texas :  Siat  she  was  ref  eiTcd  to  the  agent  of  said  company 
and  talked  with  him  on  three  different  occasions,  relative  to  said 
shipment ;  that  she  distinctly  said  to  him  that  she  had  very  vala- 
able  paintings,  with  costly  and  elegant  furniture ;  that  she  feared 
they  might  be  injui'ed  in  the  loading  and  unloading  of  the  cars 
and  steamer,  and  asked  him  how  far  tlie  company  would  be  liable. 
He  replied  that  if  any  articles  were  really  iiijured  or  destroyed, 
the  company  is  liable  and  will  pay  for  them ;  that  she  also  asked 
him  how  much  baggage  can  each  passenger  take  with  them. 
*  Only  one  hundred  and  fifty  pounds,'  was  the  reply  of  said  agent. 
Then  she  said  to  the  said  agent,  in  substance :  ^  Can  I,  or  would  it 
be  better  for  me,  to  send  my  trunks  at  the  same  time  with  my 
household  effects? '  He  replied :  *  You  can,  and  it  would  bo  bet- 
ter.' That  she  was  not  asked  by  said  company,  or  any  of  its 
agents,  as  to  the  nature  or  quality  of  any  of  the  articles  she  pro- 
posed to  ship  to  Austin;  that  she  was  not  told  by  said  company, 
and  did  not  know,  tliat  said  company  proposed  to  claim  for  itself 
and  connecting  lines  exemption  from  liability  on  account  of  the 
nature  of  some  of  the  goods  shipped ;  that  the  only  requirement 
demanded  by  said  company  was,  thai  each  separate  package  of 
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rlfl  should  be  nnmbcred,  so  that  in  the  event  of  its  loss  it  could 
found ;  with  tliat  requirement  she  complied.  A  portion  of 
the  lost  goods  sued  for  were  shipped  on  June  3, 1880 ;  ou  June  4, 
in  the  morning,  the  packer  carried  down  other  packages  of  the 
goods  lost,  and  i*eported  to  her  tliat  the  goods  shipped  the  previous 
day  had  left  New  Orleans.  About  seven  o'clock  p.m.,  June  4, 
the  packer  brought  her  the  bill  of  lading  of  all  of  the  goods,  and 
said :  ^  We  just  got  down  in  time  to  ship  the  I'eniaining  goods ; 
that  the  car  started  right  away  with  the  goods,  and  I  hurried  up  to 
the  office  of  C.  A.  Whitnev  and  Co.  and  got  this  bill  of  lading.' 
That  she  never  assented  to  the  exceptions  and  limitations  i*ef erred 
to  in  the  bill  of  lading.     Trans.,  79-81. 

"  Mrs,  De  Bolle  in  substance  swore  that  she  had  lived  with  her 
daughter,  the  plaintiff,  for  three  years  next  before  her  removal  to 
Texas;  that  she  was  well  acquainted  with  the  goods  sued  for;  that 
she  accompanied  plaintiff  on  two  occasions  when  she  went  to  the 
office  of  C.  A.  Whitney  and  Co.  to  inquire  as  to  the  shipment  of  the 
goods  sued  for,  and  heard  the  convei*sation  with  the  agent  of  said 
company,  relative  to  the  shipment  of  said  goods,  detailed  by  plain- 
tifi  in  her  afQdavit  in  this  case.  That  she  heard  plaintiff  tell  said 
agent  that  she  had  valuable  paintings  to  ship.  She  also  informed 
him  that  the  furniture  was  iine  and  costly.  That  she  heard  the 
advice  of  said  agent  as  to  the  shipment  of  the  trnnks,  in  which 
conversation  and  connection  she,  Mrs.  De  Bolle,  told  him  ^that 
there  would  be  valuables  in  said  trunks,'  meaning,  and  intending 
to  convey  to  his  m\nd,  that  there  would  be  jewels  and  other  arti- 
cles of  great  value  in  said  trunks;  that  there  was  no  intimation  by 
said  agent  or  any  one  else,  in  either  of  these  conversations,  of  any 
restrictions  or  limitations  of  liability  by  reason  of  the  value  or 
character  of  said  shipment." 

Bearing  in  mind  that  these  sworn  statements  negativing  any  con- 
cealment or  fraud  had  been  on  file  for  near  two  months,  it  would 
seem  reasonable  to  expect  that  the  defendant  in  asking  the  court  to 
be  allowed  to  make  the  defence  of  fraudulent  concealment,  would 
have  filed  affidavits  showing  its  vei*sion  of  what  passed  between 
plaintiff  and  its  tigent,  showing  what  there  was  in  the  manner  of 
packing,  etc,  calculated  to  deceive,  and  showing  at  least  that  plain- 
tiff had  knowledge  of  the  contents  of  the  bill  of  lading.  ThevciT 
meagre  statements  of  Childress,  being  wholly  silent  as  to  plaintiff^s 
knowledge,  leaving  throughout  the  charge  of  fraud  unsubstantiated 
otherwise  than  by  "indulging  largely  in  inference  and  surmise,  did 
not  amount  to  snch  an  establisliment  of  the  charge  as  required  the 
oonrt  to  admit  the  defence.  Especially  do  we  think  that  the  show- 
ing was  insufficient  when  it  is  recollected  that  the  court  had  already 
before  it  counter-affidavits  giving  in  detail  a  statement  showing  the 
absence  of  fraud.  Assuredly  if  the  defence  of  fraud  had  been  sub- 
stantiated by  affidavits  on  the  one  hand,  and  denied  by  conflicting 
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affidavits  on  the  other,  tlie  court  should,  in  case  of  doubt,  hare 
allowed  tlio  defendant  to  have  a  jury  paas  upon  the  iasne.  Bat 
regarding  the  application  as  itself  lusoflioent,  we  conclude  tliatthe 
court  did  not  err  in  overruling  it 

The  questions  of  evidence  and  practice  which  are  pieseeted  are 
quite  numerous. 

Wo  propose  to  consider,  first,  defendant's  14th  assignnient  of 
error,  presenting  the  proposition  that  evidence  of  G.  B.  Burke  as 
to  the  cost  of  pictures  should  have  been  witlidrawn  from  the  joiy 
when  it  transpired  that  the  same  was  hearsay. 

In  plaintiff's  bill  of  particulars  of  articles  lost  are  the  following 
articles,  viz. : 

Cliild  and  Dog,  by  Inman $t,600 

Three  portraits,  by  Sully,  at  $1000  each 8.000 

Groupof  children,  by  fieard and  Moise. 1,000 

Portmit,  by  Fowler 600 

It  appears  that  these  were  family  portraits  and  paintings  by  dis- 
tinguished artists,  and  there  was  considerable  evidenoe  bearing  on 
the  question  of  their  value.  Mr.  G.  B.  Burke,  a  son  pf  plaintiff's 
deceased  husband,  Glendy  Burke«  testified  that  each  of  those  paint- 
ings named  above,  except  the  last,  cost  $1000,  and  that  the  last,  a 
portrait  of  Glendy  Burke,  by  Fowler,  cost  $500.  On  cross-exami* 
nation  it  was  developed  that  he  had  no  personal  knowledge  of  the 
cost,  but  had  learned  of  it  from  his  lather  and  traditions  in  the 
family.  We  think  that  this  was  hearsay  testimony,  and  that  the 
court  should  have  sustained  the  motion  to  exclude  it.  Appellee 
replies  that  there  was  sufficient  competent  evidence  before  the  jury 
to  warrant  the  verdict,  and  that  the  admission  of  improper  evidence, 
cumulative  in  its  nature,  will  not  authorize  a  reversal  of  the  judg- 
ment. The  testimony  of  Mrs.  Burke,  and  of  artists  of  eminence 
in  New  York,  tends  to  show  that,  as  works  of  art.,  the  market 
value  of  these  paintings,  in  New  York,  or  at  a  point  where  such 
works  of  art  can  be  said  to  have  a  market  value,  was  fully  as  great 
as  the  cost  price  aifixed  by  G.  B.  Burke.  On  tiie  other  iiand,  the 
testimony  of  Moise,  an  aitist,  tends  to  fix  their  cost  at  prices  con* 
siderably  less.  In  its  charge  the  court  gave  the  jury«  as  the  stan- 
dard of  value  of  the  articles  lost,  their  market  value  at  Austin ;  and 
if  any  of  die  articles  Iiad  no  market  value  at  Austin,  and  yet  had 
a  market  value  at  other  places,  that  value  at  the  nearest  place  to 
Austin  where  it  existed  was  made  the  standard.  The  court  abo 
diarged,  ^^  In  determining  the  value  of  family  portraits,  whidi  have 
no  market  value,  if  you  find  such  to  have  been  lost,  you  may  look 
to  the  original  cost  of  the  same,  and  to  the  probable  cost  of  re[»io* 
ducing  or  replacing  the  same,  as  shown  by  the  testimony."  In 
view  of  the  prominence  given  in  this  charge  to  the  question  of 
original  C06t|  we  are  unable  to  see  that  evidence  as  to  such  ooat  it 
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merely  enmnlatiTe  of  other  evidence  as  to  value.  The  verdiet  of 
the  jnrj  is  general,  and  does  not  show  what  value  tliey  affix  to  the 
pictures;  nor  can  we  know  bow  far  they  were  influenced  in  vaUiing 
them  b;  the  evidence  of  Mr.  Burke  as  to  their  cost.  ^^  A  party 
has  a  right  to  have  none  but  legal  evidence  submitted  to  a  jury. 
And  ivhere  that  which  is  irrelevant"  (or  liearsay)  ^'  has  been  ad- 
mitted against  the  objections  of  the  party,  if  it  may  have  had  an  im- 
proper influence  upon  the  jnry  itwilf  requiroarcversalof  the  judg- 
ment.'' Waul  V.  Hardie,  17  Tex.  558.  In  our  opinion  this  error 
is  fatal  to  tlie  judgment. 

We  are  also  of  opinion  that  the  motion  to  suppress  the  deposi- 
tions of  Hnntingdon  and  others  should  have  been  entertained  and 
the  depositions  suppressed.  The  depositions  were  filed  December 
%  but  were  not  indorsed,  as  required  bv  the  statute,  by  the  post- 
master mailing  the  same,  so  as  to  show  that  he  received  them  from 
the  liands  of  tiie  officer  before  whom  they  were  taken.  B.  S.,  art 
2331.  A  motion  to  suppress  tlie  depositions  for  this  reason  was 
made  and  overruled  under  the  following  circumstances: 

The  depositions  had  been  on  file  an  entire  day.  The  case  was 
•called  for  trial  on  regalar  call  of  docket.  Defendant's  counsel,  Mr. 
Ooldthwaite,  said  he  presumed  tlie  defendant  would  be  ready,  when 
Walton,  Green  &  Hill,  his  associates,  came  into  court.  While  the 
conrt  was  waiting  for  associate  counsel,  Mr.  Goldthwaite  pi*epared 
tlie  objections  in  writing,  filed  the  same  with  the  clerk  of  tiie  court, 
and  said  in  open  court:  ^'  If  your  Honor  please,  I  desire  to  call  the 
attention  of  the  opposing  counsel  to  these  objections  which  I  have 
filed  to  the  depositions  of  the  witnesses  on  file,"  and  offered  the 
paper  just  filed  to  the  opposing  counsel,  who  did  not  take  it,  but 
who  then  said:  "Bead  them  to  the  court;"  whereupon  they  were 
read  to  the  court  and  argued. 

The  motion  was  i-esisled  by  counsel  for  plaintiff,  because : 

1.  It  came  too  late. 

3.  The  plaintiff  had  no  legal  notice  of  the  motion. 

Tlie  court  sustained  plaintiff's  objections  and  refused  to  suppress 
the  deposition  on  the  grounds  of  objection  'made  by  the  defendant. 
Defendant  excepted. 

The  statute,  when  the  depositions  have  been  on  file  an  entire 
day,  says:  ^^No  objections  to  the  form  thereof,  or  the  manner  of 
taking  the  same,  sliall  be  heard,  unless  sndi  objections  are  in  writ- 
ing, and  notice  thereof  is  given  to  the  opposite  counsel  before  the 
trial  of  suit  commences."  R.  S.,  art  2335.    If  the  rnling  of  tlie 
court  was  based  on  the  ground  that  tlie  trial  had  conmienced,  we 
think  it  erroneous.    The  object  of  the  statute  is  to  secure  a  partv 
from  being  taken  by  surprise  by  such  formal  objections  to  his  evi- 
dence after  entering  on  the  trial.    If  such  objections  could  be  made 
after  both  parties  had  announced  ready,  the  object  of  the  statute 
would  be  d^eated.    But  until  euch  announcement,  we  do  not  think 
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that  tlie  trial  of  the  suit  had  commenoed,  within  the  meaning  of 
the  statute.  In  this  case  the  notice  was  not  given  in  writing,  and,  be- 
yond qnestion,  notices  which  become  necessary  in  the  progress  of 
a  snit  should  ordinarily  bo  in  writing.  Sayles  Practice,  sees.  630, 
631 ;  R  S.,  aii;.  1453.    Bnt  we  have  seen  that  actual  notice  was 

given  to  connsel  in  open  court,  and  wo  are  of  opinion  that,  under 
le  circumstances,  the  whole  thing  having  transpired  at  the  time, 
and  in  the  pi'esence  of  the  court,  and  as  a  part  of  the  proceedings 
in  the  case  after  called  for  trial,  that  the  notice  might  well  have 
been  held  sufficient.  As  the  judgment  is  reversed  on  other  grounds, 
it  is  not  necessary  to  determine  whether  this  would  be  of  itself  an 
error  ]*equiring  a  rovei'sal. 

In  regard  to  the  remaining  questions,  we  propose,  without  at> 
tempting  their  discussion,  to  state  concisely  our  couchisions  on  such 
of  them  only  as  may  again  ai'iso  on  another  trial.  The  court  did 
not  err,  or  exceed  its  discretionary  power,  in  refusing  to  exclude 
certain  interrogatories  as  leading,  but  did  err  in  allowmg  witnesses 
to  give  their  opinions  as  to  the  measure  of  damages  for  lost  furni- 
ture, that  being  a  matter  of  law. 

Nor  did  the  court  err  in  allowing  the  witness  Mrs.  Burke  to 
refresh  her  memory  as  to  the  numerous  articles  lost  and  their  values, 
by  referring  to  a  bill  of  particulare  known  by  her  to  be  a  copy  of 
a  correct  memorandum  of  articles  and  values  made  by  herself.  1 
Greenleaf  on  Ev.,  sees.  436,  438. 

We  do  not  think  that  the  interrogatories  and  answers  of  Beard^ 
Huntingdon  and  others  should  have  been  excluded  as  irrelevant! 
They  tended  to  show  the  market  value  of  the  portraits  and  paint- 
ings; to  explain,  as  far  as  might  be,  the  circumstances  afEectiug  tlie 
market  value  of  such  paintings. 

We  think  the  pleadings  of  plaintiff  were  sufficient  to  authorize 
evidence  of  the  cliaractei^  and  value  of  the  picture  frames,  and  the 
contents  and  value  of  the  library  and  trunk. 

We  see  no  error  in  other  rulings  of  the  court  in  admitting  or  ex- 
cluding evidence. 

We  have  seen  that  the  charge  of  the  court  made  the  market  valne 
of  the  articles  lost  the  measure  of  damages,  but  added  a  clause  as 
follows:  "In  determining  the  value  of  the  family  portraits,  which 
have  no  market  value,  if  you  find  such  to  have  been  lost,  you  may 
look  to  the  original  cost  of  the  same,  and  to  the  probable  cost  of 
reproducing  and  replacing  the  same  as  shown  by  the  testimony.''' 
The  measure  of  damages  allowed  in  this  clause  of  the  charge  is  ob- 
jected to,  bnt  the  brie^  does  not  inform  ns  of  the  grounds  of  objeo- 
tion  or  the  precise  legal  question  intended  to  be  made.  That  part 
of  the  charge  is  in  accordance  witli  the  rule  recently  laid  down  by 
the  supreme  court  of  Massachusetts.  Qreen  v.  Boston  (1879), 
Cent.  L.  J.,  vol.  x.  p.  208. 

In  regai*d  to  a  family  portrait  which  might  be  reprodooedi  the 
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tftist  and  the  subject  both  being  still  accessible,  it  is  not  peitseived 
why  the  owner  would  not  be  entitled  to  supply  the  lost  portrait, 
ana  to  recover  of  the  carrier  the  cost.  This  is  said  to  be  tiie  own- 
er's riglit  in  case  of  lost  articles  generally.  O'Hanlan  v.  G.  W.  Ry. 
Co.,  6  Best  &  Smith,  493  (118  £ng.  Com.  Law,  491);  Wood's 
Mayne  on  Damages,  p.  401.  But  when  it  is  impmcticable  to  re- 
place the  painting,  and  where  the  original  cost  was  incurred  at  a 
time  long  past,  and  under  circumstances  differing  widely  from  those 
affecting  the  pi-esent  value,  the  charge  given  would  be  of  doubtful 
applicability,  and,  at  all  events,  should  be  better  qualified  or  ex- 
plained so  as  to  guard  the  jury  against  making  the  first  cost  and 
the  cost  of  replacing  the  exclusive  measure  of  value.  We  do  not 
understand  the  plaintiff  as  claiming,  or  the  charge  of  the  court  as 
allowing,  damages  because  of  the  peculiar  value  attached  by  the 
owner  to  the  portraits,  the  "pretium  affectionis,"  as  it  is  styled. 
The  claim  of  the  plaintiff  seems  to  be,  that  as  works  of  art,  paint- 
ings by  artists  of  established  reputation,  of  subjects  calculated  to 
give  those  paintings  value  in  the  eyes  of  those  wlio  buy  such  works 
of  art,  the  lost  portraits  had  a  value,  aside  from  any  peculiar  value 
for  family  treasons.  As  bearing  on  this  claim  we  cannot  say  that 
the  charge  given  was  erroneous,  although  we  think  it  would  have 
been  better  adapted  to  the  case  had  it  been  qualified  or  explained. 

For  the  reasons  heretofore  given  the  judgment  is  reversed  and 
the  cause  remanded. 

Beversed  and  remanded. 

We  intend  to  present  to  our  readers  in  this  note  a  brief  statement  of  the 
law  relative  to  concealments  and  misrepresentation  by  shippers  of  the  true 
nature  and  value  of  goods  delivered  by  them  to  carriers.  The  cases  are  not 
very  numerous  upon  the  point.  Hence  it  has  been  judged  wisest  to  include 
cases  relating  to  other  carriers  than  railway  companies. 

The  following  admirable  statement  of  the  law  is  from  the  opinion  of  the 
court  in  Relf  v.  Rapp,  8  W.  &  8.  21 :  '*  A  common  carrier  is  answerable  for  the 
loss  of  a  box  or  parcel  of  goods,  though  he  is  ignorant  of  the  contents  or 
though  those  contents  be  ever  so  valuable,  unless  he  made  a  special  accept* 
ance.  £ven  this  principle  has  been  doubted,  but  the  better  opinion  i!>,  the 
carrier  would  bo  responsible,  and  this  is  reasonable,  because  he  can  always 
guard  himself  by  a  s|)ecial  acceptance  or  by  insisting  to  be  made  acquainted 
with  the  general  nature  of  the  articles  and  of  their  value  before  he  consents 
to  receive  them.  If  he  omits  this,  he  shall  not  escape  responsibility  because 
of  bis  own  negligence.  But  the  rule  is  subject  to  a  reasonable  qualification, 
and  if  the  owner  be  guilty  of  any  fraud  or  imposition  in  respect  to  the  car- 
rier, as  by  concealing  the  value  or  nature  of  the  articles,  or  deludes  him  by 
bis  own  carelessness  in  treating  the  parcel  as  a  thing  of  no  value,  he  cannot 
hold  him  liable  for  the  loss  of  his  goods.  Such  an  imposition  destroys  all 
jnst  claim  to  indemnity;  for  it  ^oes  to  deprive  the  carrier  of  the  compensa- 
tion he  is  entitled  to,  in  proportion  to  the  value  of  the  articles  entrusted  to 
his  care  and  the  consequent  risk  he  incurs;  and  it  tends  to  lessen  the  vigi* 
lance  the  carrier  would  otherwise  bestow.  The  qualification  of  the  rule  is 
as  important  to  be  observed  as  the  rule.  It  is  absolutely  necessary  for  the 
protection  of  carriers,  who  would  otherwise  be  exposed  to  ^at  frauds. 
vHth  what  show  of  justice  can  a  man  ask  to  be  paid  for  an  article  of  greai 
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Talae  when  he  hat  induced  the  carrier  by  falie  anertions  to  belicTe  that  it  Ui 
of  much  iuferior  Talue?  It  is  just,  when  he  asks  compensation  from  the  inno- 
•cent  owner,  to  hold  him  8trictly  to  his  own  declarations.  Ho  haa  no  right 
in  order  to  cheapen  tlio  freig'ht,  which  is  the  usual  inducement,  to  expose  the 
owner  to  an  increased  risk,  us  must  inevitably  be  the  case  wbero  the  nature 
and  value  of  the  goods  are  studiously  concealed." 

The  language  used  in  this  case  was  approved  in  Coxe  e.  Haaley,  19  Pa.  St 
1S48;  in  Orange  Co.  Bank  e.  Brown,  9  wend.  116,  the  same  doctrine  ia  thus 
atatcd : 

'*  If  any  means  are  used  to  conceal  the  nature  of  the  article  and  thereby  the 
•owner  avoids  paying  a  reasonable  compensation  for  the  risk,  this  unfairness 
and  its  conse(^uence  to  the  carrier,  upon  the  principles  of  common  justice, 
will  exempt  lum  from  liability;  for  such  a  result  is  alike  due  to  the  carrier, 
who  has  received  no  reward  for  the  risk,  and  to  tiie  party  who  has  been  the 
•cause  of  it  by  means  of  disingenuous  and  unfair  dealiog." 

Where  accordingly  baok- bills  were  packed  in  a  chest  with  clothes  and  the 
fact  of  their  existence  was  not  disclosed  to  the  carrier,  it  was  held  that  he 
was  not  liable  for  the  loss  of  the  bills.  Chicago  &  Aurora  R.  Co.  e.  Thomp- 
son, 19  111.  578.  And  so  where  articles  of  a  brittle  nature  are  sent  witliout  any 
intimation  of  the  peculiarly  delicate  care  necessary  for  their  transportation, 
the  carrier  Will  not  be  liable  in  case  of  breakage.  American  Express  Co.  e. 
Perkins,  42  111.458.  Where  a  person  sent  200  sovereigns  packed  in  six  pouada 
of  tea  and  a  loss  occurred  Lord  Tenterden  left  it  to  the  jury  to  say  whether 
the  means  adoi)ted  by  the  shipper  were  such  as  were  calculated  to  deceive 
the  carrier,  and  whether  the  loss  had  occurred  in  consequence  of  such  deceit. 
The  jury  found  both  these  points  in  the  affirmative,  and  a  verdict  was  accord- 
ingly rendered  for  defendant.    Bradley  e.  Waterhouse,  1  Moo.  &  M.  154. 

A  shipper  may  exempt  a  carrier  from  liability  by  many  other  similar  acts 
amounting  to  fraud,  as  by  sending,  a  large  sum  of  money  concealed  in  a  baff 
of  hay  (Gibbon  v.  Pay n ton,  4  Burr,  2298),  or  placed  in  a  box  with  articles  of 
amall  value  (Belgcr  e.  Dinsmore,  51  N.  T.  266;  Earnest  a.  Express  Co.,  1 
Woods,  578;  Magnin  e.  Dinsmore,  62  N.  T.  85;  Chicago,  etc.,  B.  Co.  a. 
Thompson,  19  111.  578),  or  by  sending  a  diamond  ring  in  a  small  paper  bag 
tied  up  with  string  (Everett  e.  Southern  Express  Co.,  46  Oa.  803),  or  by  send- 
ing valuable  jewelry  under  any  circumstances  which  would  naturally  lead  the 
carrier  to  conclude  that  it  was  of  trifling  value  (Oppenheimcr  a.  United 
•States  Express  Co.,  69  111.  62),  or  by  sending  a  check  indorsed  in  blank  in  % 
tetter  (Hayes  a.  Wells,  28  Cal.  185),  or  by  sending  money  in  a  package  not 
indorsed  and  sealed  in  the  particular  manner  required  by  the  earner  (St. 
John  a.  Express  Co.,  1  Woods,  612). 

The  numerous  cases  relative  to  the  liability  of  a  carrier  for  articles  of  ex- 
traordinary value  included  in  a  passen^r^s  baggage  rest  upon  similar  princi- 
pies.    The  carrier  is  not  liable  for  articles  of  special  or  extraordinary  value 
unless  their  existence  is  revealed  to  him.    Pardee  a.  Drew,  25  Wend.  459; 
Hawkins  a.  Hoffmann,  6  Hub.  586;  Weed  a.  Saratoga  R  R.  Co.,  19  Wend. 
^84;  Bell  a.  Drew,  4  £.  D.  Smith,  59;  Steers  a.  Liverpool,  etc.,  R.  Co.,  57  N. 
T.  1;  Nevinaa  Bay  State  Steamboat  Co.,  4  Bosw.  225;  Dexter  a.  Syracuse, 
etc.,  B.  Co.,  42  N.  T.  826;  Curtis  a.  Delaware,  etc.,  R  Co.,  74  N.T.  116; 
Hirschsolm  a.  Hamburg  American  P.  Co.,  2  Jones  A  Spencer,  621 ;  Col  line  a. 
Boston,  etc.,  R  Co.,  10  Cush.  606;  Smith  s.  Boston,  etc.,  R  Co.,  44  N.  EL 
825;  Ailing  a.  Boston,  etc.,  R  Co.,  126  Masa.  121;  Dunlap  a.  International 
Steamboat  Co.,  98  Mass.  871;  Hickox  a.  Naugatuck  R  Co.,  81  Conn.  281; 
The  Ionic,  6  Blatch.688;  Jordan  a.  Fall  River  R  Co.,  5  Cuah.  60;  Miasisaippi, 
eta,  R  Co.,  a.  Kennedy,  41  Miss.  671;  Dibble  a.  Brown,  12  Qa.  217;  Hut- 
ehinga  a.  Western,  etc.,  R  Co.,  25  Ga.  61 ;  Bomar  a.  Maxwell,  9  Humph.  621; 
Johnson  a.  Stone,  11  Humph.  419;  Toledo,  etc.,  R  Co.  a.  Hammond,  88  Ind. 
^79;  Hannibal  A;  St.  J.  R  Co.  a.  Swift,  12  Wall.  262;  Hopkina  a.  Weatoott, 
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^  BUtdl  64;  Chicago,  etc.,  R  Co.  v,  Collins,  56  HI.  212;  Davis  «.  Michigan 
R  Co.,  22  111.  278:  Baltimore,  etc.,  R.  Co.  ft.  Smith,  23  Md.  402;  Ohimit  «. 
Heoahaw,  85  Vt.  604;  First  Nat.  Bank  v.  Marietta,  etc.«  R  Co.,  20  Ohio  St. 
260;  Chicago,  etc.,  R  Co.  «.  Boyce.  78  111.  610;  Mtcliiffan,  etc.,  R  Co.  «. 
Canon,  78  III.  848;  Lee  o.  Oranil  Trunk  R  Co.,  86  Upp.  Cbn.  Q.  B.  860; 
liailroad  Co.  o.  Fraloff,  100  U.  S.  24. 

Where  a  carrier  by  his  contract  limits  his  liability  to  a  specified  amotinti 
«nd  the  value  of  the  property  is  not  stated  by  the  shipper,  and  the  goods  ara 
of  greater  value  than  the  amount  specified,  silence  alone  on  the  part  of  the 
ahipper  as  to  the  real  value,  although  there  be  no  inquiry  by  the  carrier  and 
no  artifice  to  deceive,  is  fraud  in  law  which  discharges  the  carrier  from  lia- 
bility for  ordinary  negligence.    Hagnin  o.  Dinsmore,  62  N.  T.  85. 

A  fortiori  of  course  are  all  the  above  observations  true  where  the  shipper 
IS  not  only  ulcnt  but  actually  guilty  of  fraudulent  misrepresentations  by  act 
or  deed.  Wliero  a  trunk  containing  jewelry  was  shipped  marked  ** glass,** 
and  represented  to  be  so,  in  consequence  of  which  a  low  rate  of  freight  was 
paid,  the  carrier  was  not  held  liable  for  the  loss.  Relf «.  Bapp,  8  W.  &  8. 21. 
And  where  a  person  shipping  horses  wilfully  understated  their  value  in  order 
to  procure  a  cheaper  rate  of  freight,  it  was  held  that  on  the  loss  of  them  he 
could  not  prove  their  real  value  and  recover  that  amount  from  the  carrier, 
but  that  the  whole  contract  was  vitiated  by  the  fraud.  McCancc  e.  London 
A  N.  W.  R  Co.,  7  Hurl.  &  Norm.  477. 

The  shipper  can  in  no  case  recover  from  the  carrier  more  than  he  has  rep- 
resented the  goods  to  be  worth.  Edwards  e.  Sherratt,  1  East.  604;  Batson  e. 
Donovan,  4  Ham.  ft  Aid,  2;  Titchbume  «.  White,  1  Strange,  145;  Harris  s. 
Packwood,  8  Taunt.  264;  Gibbon  e.  Paynton,  4  Burr,  2298;  Kenny  e.  Eggles- 
ton  Aleyn,  08;  Tyby  «.  Morrico  Cnrth.  485.  And  according  to  the  cur- 
rent of  modern  authority  he  cannot  in  case  of  a  fraudulent  representation 
fecovcr  this,  for  the  fraud  vitiates  tfie  whole  contract.  In  all  the  cases  above 
mentioned  the  shipper  is  held  guilty  of  constructive  fraud,  even  though  no 
actual  fraud  bo  intended  by  him.  Chicago,  etc.,  R  Co.  v.  Thompson,  19  III. 
578;  Cooper  e.  Berry,  21  Ga.  526;  Great  Northern  R  Co.  «.  Shepherd,  14 
Enff.  L.  &  £q.  867. 

There  is,  however,  a  qualification  of  the  principles  above  laid  down  which 
must  be  carcfull v  noted.  If  there  are  no  improper  means  or  artifice  adopted 
by  the  person  who  sent  the  goods  to  conceal  the  nature  and  value  of  the  box, 
parcel  or  package,  to  mislead  or  deceive  the  carrier,  the  person  sending  the 
goods  is  not  usually  bound  to  make  the  disclosure  unless  inquiry  be  made  of 
nim  by  the  carrier  on  the  subject.  Sewall «.  Allen,  6  Wendell,  849;  Hollister 
«.  Kewlin,  19  Wend.  284;  Phillips  o.  Earl,  8  Pick.  182;  Brooke  e.  Pickwick, 
4  Bing.  218;  Batson  e.  Donovan,  4  B.  ft  Aid.  21 ;  Sleat  e.  Fagg,  5  B.  ft  Aid. 
842:  Southern  Express  Co.  e.  Crook,  44  Ala.  468;  Gorham  Mfg.  Co.  e.  Fargo, 
46  How.  Pr.  90;  Camden  ft  Amboy  R  Co.  «.  Baldauf,  16  Pa.  St.  67;  Relf  «. 
Rapp,  8  W.  ft  S.  21.  Although  of  course  if  ho  bo  asked  the  question  he 
must  give  a  true  answer.  Boscowitz  «.  Adams  Express,  5  Cent.  L.  J.  68. 
Baron  Parke,  in  Walker  e.  Jackson,  10  M.  ft  W.  168,  lays  down  this  doctrine 
as  follows: 

'*!  take  it  to  be  now  perfectly  well  understood,  according  to  the  majority 
of  opinions  upon  the  subject,  that  if  anything  is  delivered  to  a  person  to  be 
carried,  it  is  the  duty  of  the  person  receiving  it  to  ask  such  questions  about 
it  as  may  be  necessary.  If  he  asks  no  questions  and  there  be  no  fraud  to  give 
the  case  a  false  complexion,  on  the  deliveir  of  the  parcel,  he  is  bound  to 
carry  the  parcel  as  it  is.  It  is  the  duty  of  the  ])erson  who  receives  it  to 
ask  the  questions;  if  they  are  answered  improperly  so  as  to  deceive  him  then 
there  is  no  contract  between  the  parties;  it  is  a  ground  which  vitiates  the 
contract  altogether.** 
In  the  above  cited  case  the  fncts  were  briefly  these:— The  plaintiff  went  cm 
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board  the  defendant*!  steamboat  with  his  horse  and  carriage,  paying  the  de- 
feiidant^ri  usual  ferry  charge  for  his  vehicle.  Underneath  the  seal  he  had 
Htored  watches  and  jewelry  of  great  value  which  much  increased  the  weighty 
and  of  which  he  said  nothing  to  defendant.  In  running  the  wagon  off  the 
boat  upon  the  slip  two  of  defendant's  servants  were  overpowered  by  its 
weiglit,  let  it  fall,  and  in  consequence  it  ran  into  the  river.  The  carrier  was 
nevertheless  under  the  circumstances  held  liable  for  the  loss. 

According  to  some  authorities  if  the  carrier  posts  up  a  notice  requiring 
shin|>crs  to  inform  him  of  the  character  and  value  of  the  merchandise  shipped, 
he  IS  not  obliged  to  inquire  from  the  shipper  as  to  such  merchandise,  and  it 
amounts  to  ti  fraud  on  the  part  of  the  shipper,  if  the  articles  be  other  than 
they  outwardly  appear,  to  remain  silent.  Orange  Co.  Bank  «.  Brown,  9 
Wend.  145;  Batson  v,  Donovan,  4  Bam.  &  Aid.  21;  see  contra.  Stent  v.  Fagg, 
6  B.  &  Aid.  842;  Brooke  v.  Fickwick,  4  Bing.  218;  Butt  e.  Gt.  Wesiem  R. 
Co..  11  0.  B.  140;  Garnett  «.  Willan,  5  B.  &  Aid.  58;  Riley  v.  Home,  5 
Bing.  217;  Bignold  v.  Waterhouse,  1  Maule  &  S.  255. 

Where  a  shipper  informs  a  carrier  that  a  certain  package  dispatched  bj 
him  is  very  valuable,  but  fails  to  tell  him  that  it  contains  money,  there  is  no 
ground  to  impute  fraud  on  his  part.     Allen  «.  Sewall,  2  Wend.  827. 

Where  a  shipper,  knowing  that  the  freight  for  linen  was  less  than  for  silk, 
dispatched  certain  bales  of  the  latter  material,  receiving  for  them  a  bill  of 
lading  in  which  they  were  termed  'Minen*' but  bearing  on  its  face  a  stamp 
**  weight,  value  and  contents  unknown,**  it  was  held  that  there  was  not  under 
the  circumstances  any  ground  to  exempt  the  carrier  from  liability  in  case  of 
loss  for  the  full  value  of  the  silk.  Lebeaa  v.  General  Steam  KaT.  Oow,  L.  B. 
8  C.  P.  88. 


FOBBBB 
V. 

Boston  and  Lowell  B.  B.  Gow 

(Advance  Oaae,    MauachuutU^  1882.) 

Tlio  transfer  of  a  bill  of  lading  whether  absolute  or  by  way  of  pledge  con- 
veys to  the  transferee  either  a  general  or  special  property  in  tho  goods  for 
which  the  bill  is  given  of  such  a  character  that  ho  is  entitled  to  entertain  an 
action  of  trrtver  in  case  of  the  conversion  of  such  goods. 

A  misdelivery  of  property  by  a  carrier  or  warehouseman  to  a  person  unau- 
thorized by  the  owner  or  person  to  whom  the  carrier  or  warehouseman  is 
bound  by  his  contract  todeliver  it,  is  of  itself  a  conversion  which  renders  thu 
bailee  liable  in  an  action  of  trover,  without  regard  to  the  question  of  his  due 
care  or  negligence. 

A  in  Chicago  shipped  certain  goods  to  B  in  Boston,  receiving  a  bill  of 
lading  by  which  tho  railroad  company  undertook  to  deliver  the  goods  to  B 
or  order.  B  having  received  the  bill  of  lading,  indorsed  it  to  C  as  a  security 
for  an  advance  and  it  was  held  by  C  when  the  ^oods  arrived.  As  between  B 
and  C  it  was  agreed  that  B  should  pay  tho  freight.  Tho  goods  arrived  m 
Boston  on  Oct.  80,  nnd  remained  in  the  cars  until  Dec.  12.  On  that  day  B 
demanded  them  without  producing  tho  bill  of  lading,  and  the  compony  find- 
ing by  their  way  bill  that  he  was  the  consignee  delivered  said  goods  to  hinu 
The  goods  were  af  terwurds  sent  abroad  and  0  subsequently  brought  trover 
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against  tho  rulroad  company  for  them.  Held,  that  there  had  been  no  lacbet 
on  the  plainti£c*8  part  and  that  under  tho  principles  above  laid  down  be  was 
entitled  to  recover. 

Tho  plamtllTa  measure  of  damages  in  the  above  case  was  tho  market  vahio 
of  tho  goods  at  tbo  time  of  the  conversion  less  the  freight,  together  with  in* 
tercstt  hereon. 

In  a  C150  which  was  in  all  other  respects  similar  to  the  above,  the  bill  of 
lading  was  drawn  to  B  only  and  not  toB*s  order.  A  custom  was  also  prored 
on  tho  part  of  nil  railroad  companies  terminating  in  Boston  to  deliver  to  the 
consignco  nil  goods  thus  billed,  relying  upon  the  way  bill  without  requiring 
the  production  of  the  bill  of  lading.  Belfl,  that  under  these  circumstances 
0  as  transfcrco  of  the  bill  of  lading  was  not  entitled  to  recover  in  an  action 
of  trover  against  the  railroad  company. 

HoBTON,  C.  J. — ^Tbis  is  an  action  of  tort  containing  a  connt  for 
the  conversion  of  a  qnantity  of  corn  and  a  count  for  the  conver- 
sion of  a  quantity  of  wheat.  As  different  considerations  apply  to 
the  two  counts,  they  must  be  treated  separately. 

On  or  abont  October  20,  1879,  Gallup,  Clark  &  Co.,  grain  deal- 
ers in  Chicago,  in  response  to  an  order  from  Foster  &  Co.,  for- 
warded t«)  Boston  fifty  carloads  of  com  by  tlie  National  Despatch 
Fast  Freight  Line,  wuich  is  an  association  of  several  railroad  com- 
panies whose  roads  make  a  contiimoas  line  from  Chicago  to  Bos- 
ton, tlie  defendant's  road  being  a  pai*t  of  the  line.  Upon  the 
shipping  of  the  com  a  bill  of  lading  was  issued,  by  which  it  was 
consigned  to  the  order  of  Gallup,  Clark  &  Co.,  at  Boston.  Gallup, 
Clark  &  Co.  drew  a  draft  upon  Foster  &  Co.,  for  the  price  of  the 
com,  att;iched  to  it  the  bill  of  lading  and  forwarded  both  to  the 
Tremont  National  Bank,  of  Boston.  On  October  24, 1879,  Foster 
&  Co.  paid  to  the  bank  the  amount  of  the  draft,  and  the  draft  and 
bill  of  lading  were  delivered  to  them.  Immediately  upon  obtain- 
ing the  draft  and  bill  of  lading  Foster  &  Co.  indoi'sed  them  to  the 
plaintiffs  as  security  for  an  advance  then  made  by  the  plaintiffs 
to  the  fnll  amount  of  the  di*aft,  and  they  have  held  them  ever 
since.  The  com  mentioned  in  the  bill  of  lading  was  received  and 
transported  by  the  defendant,  arriving  in  Boston  on  October  30, 
1879.  It  remained  in  its  cars  until  Deoember  12,  1879,  when  by 
the  orders  of  Foster  &  Co.  it  was  shipped  on  board  a  vessel  for 
Cork,  and  exported  to  Ireland.  Foster  &  Co.  did  not  produce  and 
present  to  the  defendant  the  bill  of  lading,  but  represented  that  it 
was  in  their  possession. 

Upon  these  facts  it  is  too  clear  to  admit  of  any  doubt  that  by  the 
transfer  of  the  draft  and  bill  of  lading  by  Foster  &  Co.  to  the  plain- 
tiffs, the  title  and  property  in  the  com  passed  to  the  plaintiffs. 
The  bill  of  lading,  though  not  strictly  a  negotiable  instrument 
like  a  bill  of  exchange,  was  the  representative  of  the  property  itself, 
it  was  the  means  by  which  the  property  is  put  under  the  power 
and  control  of  the  plaintiffs,  and  the  delivery  of  it  was  for  most 
porposes  equivalent  to  an  actual  delivery  of  the  property  itself. 
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The  transaction  between  Foster  &  Co.  and  the  plaintiflEi  tm  not 
in  fonn  or  in  effect  a  mortgage  so  tliat,  as  claimed  bj  the  defend* 
anti  it  rnnst  by  recorded  in  order  to  have  validity ;  it  was  a  transfer 
and  deliverj  of  tlie  property.  The  clear  intent  of  tlie  parties  was^ 
that  the  property  in  the  corn  should  pass  to  tlie  plaintifb  as  security 
for  the  advance  made  by  them.  W  liether  they  took  an  absolute 
title  with  a  liability  to  acconnt  for  tlie  proceeds  or  a  title  as  pledge 
is  not  material,  as  all  the  anthorities  show  that  they  took  either  jl 
general  or  a  special  property  in  the  corn  which  entitles  tiiem  to 
recover  of  any  one  who  wrongfullv  converts  it  DeWolf  t>.  Grard- 
ner,  12  Cnsh."l9 ;  Cairo  National  Bank  v.  Crocker,  111  Mass.  163 ; 
Oreenbay  National  Bank  v.  Dearborn,  115  Mass.  219;  Chicago 
National  Bank  v.  Bailey,  115  Mass.  228 ;  Hathaway  v.  Haynea,  124 
Mass.  811  ;*  Gibson  v.  Stevens,  8  How.  384;  Dows  v.  National  £x- 
diange  Bank,  91  U.  S.  618.  Numerous  other  authorities  mifi^ht  be 
cited.  The  delivery  of  the  bill  of  lading  was  in  law  tlie  delivenr 
of  tlie  property  itself,  and  it  was  not  necessary  that  the  plainti£» 
should  take  immediate  possession  of  it  upon  its  arrival,  or  that  tb^ 
ahould  give  notice  to  the  carrier  or  warehouseman  who  held  the 
property.  Farmers  &  Mechanics'  National  Bank  v.  Logan,  74  N. 
Y.  668,  The  Thames,  14  Wall.  98 ;  Meyerstein  v.  Barber,  L.  K,  2 
C.  P.  88,  661 ;  L.  R,  4  H.  L.  317.  It  is  true  that  the  plaintiffs 
might  by  their  subsequent  laches  defeat  their  right  to  assert  their 
title.  If  they  permitted  the  property  to  remain  under  the  control 
of  their  assignoj's,  a^id  held  them  out  to  the  world  as  having  the 
right  to  deal  with  the  property,  they  might  be  estopped  from  set* 
ting  up  their  title.  But  the  authorities  are  decisive  to  the  point 
tliat  by  the  transfer  from  Foster  &  Co.  they  took  a  title  as  pur- 
diasers  of  the  com  which  entitles  them  to  maintain  this  action^ 
unless  they  have  lost  the  right  by  their  laches,  upon  proving  a  eon- 
version  by  tlie  defendant. 

The  next  question  is  whether  there  was  a  conversion  by  the  de- 
fendant. It  is  settled  that  any  misdelivery  of  property  by  a  carrier 
or  warehouseman  to  a  person  unauthorized  by  the  owner  or  person 
to  whom  the  carrier  or  warehouseman  is  bound  by  his  contract  to 
deliver  it,  is  of  itself  a  convei'sion  which  renders  the  bailee  liable 
in  an  action  of  tort  in  the  nature  of  trover  without  regard  to  the 
question  of  his  due  care  or  negligence.  Hall  v.  Boston  &  Wor- 
cester R.  K.,  12  Allen,  439.  By  the  bill  of  hiding  and  by  the  way 
bill,  which  was  sent  to  the  defendant  in  the  place  of  a  duplicate 
bill  of  lading,  the  corn  was  to  be  delivered  to  the  order  of  Gallup, 
Clark  &  Co.  The  defendant  contmcted  to  deliver  it  to  sudi  persons 
as  G:illnp,  Clark  &  Co.  should  oider,  and  could  not  without  violat- 
ing their  contract  deliver  it  to  any  other  person.  By  delivering  it  to 
Foster  &  Co.  therefore  the  defendant  became  liable  for  n  conver- 
eion,  unless  it  shows  some  valid  excuse.  Newoomb  v.  Boston  & 
Lowell  K  Ry  115  Mass.  230 ;  Alderman  i>.  Eastern  K  B.,  115 
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"SSS.  The  record  before  ns  does  not  show  any  laclies  or  anj 
of  the  plaintiffs  which  can  excase  or  jnstify  this  misdelivery. 
They  did  not  liold  Foster  &  Co.  oat  to  the  world  or  to  the  defend* 
juit  as  one  entitled  to  control  the  property.  Indeed  it  is  admitted 
that  tlie  defendant  did  not  know  until  long  after  the  delivery  that 
the  plaintiffs  had  anj  connection  with  the  property,  or  with  Foster 
A  Co.  Tlie  pinintim  did  nothing  to  mislead  the  defendant.  They 
had  the  right  to  rely  npon  tlie  facts  that  they  held  tho  bill  of  laa- 
ing  and  that  according  to  the  oit]inary  course  of  business  tlio  goods- 
eould  not  .bo  obtained  except  upon  its  production.  The  defendant 
saw  fit  to  deliver  tliem  to  Foster  &  Co.  without  requiring  them  to 
produce  the  bill  of  lading,  relying  iipon  their  repi^esentation  that 
they  were  the  holder  of  it.  It  took  tho  risk  of  tlicir  truthfulness, 
and  cannot  now  shift  tliat  risk  upon  the  plaintiffs,  who  have  done 
nodiing  to  mislead  or  deceive  the  defendant.  We  are  for  these 
reaaara  of  opinion  tliat  the  defendant  is  liable  for  the  value  of  the 
corn  described  in  die  first  count  of  the  declaration. 

In  the  case  of  the  wheat  there  are  some  facts  proved  at  the  trial 
whidi  lead  us  to  a  different  result.  By  the  bills  of  lading  and  the 
way  bills  the  wheat  was  consigned  to  John  H.  Foster  &  Co.,  at 
Boston.  Tho  fact  that  they  did  not  contain  tho  words  '^  or  order" 
or  other  equivalent  words  so  as  to  make  them  upon  the  face  quasi 
n^otiable,  is  not  important.  The  bill  of  lading  was  yet  the  repre- 
sentative of  the  wheat,  and  its  transfer  and  delivery  to  the  plaintiffs- 
vested  in  them  the  title  to  tlie  property  as  against  the  consigneea 
and  their  creditors.  But  the  presiding  jnstice  of  the  Snpreine 
Court  who  heard  the  case  has  f onnd  as  a  fact  "  that  it  was  the  cus> 
torn  of  tho  railroads  terminating  in  Boston  to  deliver  to  the  con- 
signee, goods  *  billed  straight '  as  it  is  termed,  that  is,  billed  to  a 
particular  person,  not  to  order,  when  they  were  satisfied  of  the 
identity  of  tho  consignee,  without  requiring  the  prodnction  of  tlie 
bills  of  lading,  and  to  rely  upon  the  way  bills  to  determine  the 
eonsignee  and  the  form  of  the  consignment." 

Under  this  finding  we  must  assume  that  the  custom  existed  and 
that  tlie  plaintiffs  knew  or  ought  to  have  known  of  it.  It  ma« 
terially  affects  the  relations  and  rights  of  the  parties.  Althongh  it 
does  not  affect  the  cniestiou  of  the  title  of  the  plaintiffs  as  sigainst 
Foster  &  Co«,  it  qualifies  tlie  duties  of  the  defendant  as  to  the  de- 
livery of  the  wheat.  It  justified  the  defendant  in  delivering  it  to 
Foster  &  Co.,  the  consignees,  at  least  at  any  time  beforo  notice 
that  the  property  had  been  transferred.  Under  it  tliere  was  no  laches 
in  not  calling  for  tho  bill  of  lading,  and  in  thus  delivering  there 
was  no  violation  of  any  of  the  terms  of  its  contract  express  or  im- 
plied. Such  delivery  therefore  was  not  a  misdcliveiy  which  would 
amonnt  to  a  converdon,  and  render  the  defendant  liable  to  the 
plain  tiffs.  We  aro  therefore  of  opinion  tliat  the  defendant  is  not 
liable  for  the  value  of  tho  wheat  sued  for. 
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The  only  remaining  qnestion  is  as  to  the  amount  of  the  damages 
the  plaintijSs  are  entitled  to  recover  for  the  conversion  of  the  com. 
Ajb  a  general  rule,  the  measure  of  the  damages  in  trover  is  the 
market  value  of  the^oods  con  veiled,  with  interest  from  the  date 
of  the  convei-sion.  This  rale  is,  however,  subject  to  modification 
when  the  plaintiff  has  only  a  special  interest  or  property  in  the 
goods  and  is  not  answerable  over  to  any  person  for  the  balance  of 
the  valne.  Fowler  v.  Oilman,  13  Met.  267 ;  Briggs  v.  Boston  and 
Lowell  R.  H.,  6  Allen,  246  ;  Peebles  v.  Boston  and  Albany  R.  IL, 
112  Mass.  498.  The  object  of  the  law  is  to  give  the  plaintiff  com* 
pensation  or  indemnity  for  the  injury  he  sustains  by  the  conver- 
sion. In  the  case  before  us,  at  the  time  of  the  conversion,  the 
goods  were  subject  to  a  lien  for  the  freight.  The  only  interest 
which  the  plaintiffs  had  in  them  was  their  market  value  less  the 
freight.  Tliis  interest  was  not  increased  by  the  fact  that  the  plain- 
tiffs and  Foster  &  Go,  had  agreed  as  between  themselves  that  the 
latter  should  pay  the  freight.  The  payment  by  Foster  &  Co.  can- 
not be  con8idei*ed  as  a  payment  by  the  plaintiffs.  It  was  a  payment 
by  themselves  as  a  part  of  their  scheme  of  fraud.  If  the  plainti£b 
can  i-ecover  the  full  value  of  the  com  they  are  positive  gainers  by 
the  fraud  and  will  receive  more  than  the  value  of  their  interest  at 
the  time  the  fraud  was  committed.  Under  the  circumstances  of 
this  case,  we  are  of  opinion  that  it  is  just  and  equitable  that  the 
reclamation  by  the  defendant  from  Foster  &  Co.  of  a  part  of  the 
proceeds  of  the  fraud  should  inure  to  the  benefit  of  the  defendant. 

Upon  the  whole  case,  thcrefpre,  the  plainti&  are  entitled  to 
recover  a  sum  equal  to  the  market  value  of  the  com  described  in 
the  firet  count  less  the  freight,  with  interest  thereon  from  the  time 
of  the  conversion.  If  the  parties  cannot  agree  upon  the  amount 
the  case  must  be  sent  to  an  assessor  to  determine  the  damages  upon 
this  basis. 

Judgment  accordingly. 


FOBBBS    1ST  AL, 
V. 

FrroHBUBo  R.  R.  Co. 

(Advance  CasBj  MastaehuiOU,    18S2.) 

In  shipping  goods  from  Chicago  to  Boston  the  usual  course  of  trade  is  to 
forward  the  goods  by  vessel  on  the  Great  Lakes  as  far  as  Buffalo,  and  from 
thence  to  transport  them  by  rail  to  Boston.  A  bill  of  lading  is  given  to  the 
consignor  at  Chicago  by  the  owners  of  the  vessel,  drawn  to  the  consignor's 
order  at  Buffalo.  At  Buffalo  when  the  goods  are  put  in  the  cars,  the  railroad 
company  gives  a  memorandum  receipt  reciting  that  the  vessels  bill  of  lading 
is  still  outstanding,  U  to  be  regarded  as  transferring  the  property,  and  is 
alone  to  be  used  in  procuring  the  goods  from  the  railway  company.    €k)ods 
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being  forwarded  m  accordaDce  with  the  aboYe-mentioned  course  of  trade,  the 
Teasers  bill  of  lading  was  traosferrcd  by  the  consignee,  to  whom  it  hail  been 
endorsed  prior  to  the  arrival  of  the  goods  in  Boston.  The  goods  were,  how- 
ever, delivered  to  tlie  consignee  by  the  railway  company  without  demanding 
the  bill  of  lading.  In  an  action  by  the  transferee  of  the  bill  against  the  com- 
pany for  the  misdelivery,  Udd,  that  said  bill  was  not  functus  officio  at  Buf- 
falo, but  was  effectual  to  transfer  the  property  in  the  goods  to  plaintiff,  and 
that  therefore  he  was  entitled  to  recover. 

A  railroad  company  transporting  grain  deposited  the  same  in  accordance 
with  the  custom  of  trade  in  a  grain  elevator  at  the  point  of  destination,  where 
it  was  mixed  with  other  grain  of  like  quality.  Subsequently  on  demand  it 
delivered  to  the  consignee  of  such  grain  an  equal  quantity  to  that  trans- 
ported, but  without  demanding  the  bill  of  lading,  which  was  drawn  to  the 
consignee's  order.  An  indorsee  of  said  bill  prior  to  the  arrival  of  the  grain 
brought  trover  against  the  railway  company  for  a  misdelivery.  HekL^  that 
the  plaintiff  was  entitled  to  recover. 

Where  a  case  is  submitted  upon  an  agreed  statement  of  facts  the  partial 
waive  any  objection  to  the  form  of  the  pleadings  not  expressly  reserved. 

HoBTOK^  0.  J. — ^Tliis  case  is  governed  by  the  case  of  Forbes  v. 
Boston  &  Lowell  Railroad,  ante.  The  controlling  facts  are  nearly 
identical  with  those  existing  and  applicable  to  the  lii«t  count  in 
that  case.  It  is  necessary,  therefore,  to  discuss  only  those  features 
of  the  present  case  which  are  claimed  by  the  defendant  to  distm- 
gnish  it  from  the  former  case. 

By  the  bills  of  lading  in  this  case  the  grain  was  shipped  by  a 
vessel  at  Chicago,  deliverable  to  the  order  of  Gallup,  Clark  &  Co., 
at  Bu£Ealo.  The  defendant  contends  that  upon  the  arrival  of  the 
▼esse!  at  Buffalo  the  bill  of  lading  became  functus  officio.  If  this 
were  so  it  would  not  ajSect  the  result,  becanse  the  bill  of  lading  was 
transferred  before  the  vessel  airived  at  Buffalo.  Bnt  it  is  clear 
that  upon  the  facts  agreed  the  bill  of  lading  remained  as  the  rapre- 
sentative  of  the  property  at  least  until  the  transit  was  completed 
by  the  arrival  at  jSoston.  By  the  usual  course  of  business  in  for- 
warding grain  from  Chicago  to  Boston,  when  the  slupment  is  partly 
by  water  and  partly  by  rail,  a  bill  of  lading  is  issued  by  the  vessel 
at  Chicago ;  the  grain  is  transferred  from  the  vessel  to  the  cars  at 
some  intermediate  point,  usually  at  Buffalo,  and  the  railroad  com- 
pany issues  a  receipt  similar  in  form  to  those  issued  in  this  case. 
This  receipt  contains  a  memorandum  like  the  one  in  this  case,  ^^  ex. 
sch.  Gallatin,*'  which  indicates  "  that  the  grain  was  received  from 
a  vessel  amving  at  Buffalo  from  Chicago,  and  that  a  bill  of  lading 
has  been  issued  oy  that  vessel  and  is  outstanding.  Tiie  vesscPs  biU 
of  lading  is  regarded  as  transferring  the  property  and  that  alone  is 
used  in  procuring  the  goods  from  tlie  carrier."  It  is  clear  that  in 
snch  cases  the  parties  contemplate  a  continuous  transit  from  Chi- 
cago to  Boston,  and  that  the  bill  of  lading  is  regarded  as  the  repre- 
fientatiye  of  the  grain  during  the  whole  of  this  transit.  So  far  as 
aoy  qnestion  in  this  case  is  concerned,  the  bills  of  lading  have  the 
ome  eStect  as  if  they  had  been  bills  from  Chicago  to  Boatou. 
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Upon  the  arrival  of  tbe  grain  In  qnestion  at  Boston,  a  part  of  it^ 
according  to  the  usnal  coni-se  of  business,  was  stored  by  the  de- 
fendant in  its  elevator,  where  it  was  mixed  with  otiier  grain  of  a 
like  quality.  In  snch  a  case  the  owner  of  the  grain  thus  stored  is 
entitled  to  draw  ont  an  equivalent  qnnntitj  of  grain  of  tho  same 
quality,  bat  not  to  receive  the  identical  grain  which  he  pnt  in. 
The  (fefendant  contends  that  for  this  i-cason  an  action  of  tort  in  tlie 
natnre  of  trover  cannot  be  maintained.  It  is  donbtfnl  whether 
this  ground  is  open  to  the  defendant,  the  rule  being  that  by  sub- 
mitting a  case  upon  an  agreed  statement  of  faicts,  the  parties  waive 
any  objection  to  the  form  of  the  pleadings  not  express!}'  reserved. 
But  if  this  is  otherwise,  tlio  objection  cannot  be  sustained.  When 
the  grain  was  put  in  the  elevator,  tlie  plaintiff  and  the  other  owners 
of  groin  stored  tlierein  become  tenants  in  common  in  propor- 
tion to  their  i*espective  interests.  Cushing  t*.  Bi*ec(l,  14  Allen, 
876 ;  Kceler  v.  Goodwin,  111  Mass.  490 ;  Dows  t?.  National  Ex- 
change Bank,  91  U.  S.  618.  And  a  tenant  in  common  of  personal 
propei-ty  may  maintain  trover  ag«nnst  a  stranger  who  converts  tho 
property  or  liis  interest  in  it  Bryant  v.  Clifford,  13  Met.  138; 
Goell  r.  Morse,  126  Mass.  480.  At  the  time  of  the  delivery  to 
Foster  &  Co.  tho  plaintiffs  were  the  owners  of  the  gram,  entitled 
to  the  immediate  possession.  Such  delivery  was  a  separation  of 
their  grain  from  tho  bulk  of  the  grain,  and  a  misappropriation  of 
it,  and  was  a  conversion  for  which  the  appropriate  remedy  is  an 
action  of  tort  in  the  nature  of  trover. 

We  arc  unable  to  sec  that  this  case  can  be  distins^nished  in  prin* 
cipid  from  the  case  of  Forbes  t;.  Boston  &  Lowell  Bailroad,  and 
the  result  is  that  the  plaintiffs  are  entitled  to  recover  the  market 
value  of  the  grain,  less  the  fi'eight,  storage  and  other  expenses,  with 
intei'est  from  the  date  of  the  conversion.  If  the  parties  cannot 
agree  upon  the  amount,  tho  case  must  be  sent  to  an  assessor  to  de- 
teiTuine  tho  amount  of  the  damages  upon  tliis  basis. 

Judgment  accordingly. 

The  above  cases  involve  a  most  important  question  of  law  in  regard  to 
earners,  the  law  of  misdelivery.  It  is  proposed  in  the  following  note  to  col- 
lect the  lending  American  cases  on  this  point. 

A  misdelivery  of  goods  by  a  carrier  equally  with  an  entire  failuro  to  de- 
liver them  is  held  a  conversiion  on  his  piirt  for  which  he  is  responsible.  Bow- 
lin  9.  Nye,  10  Cush.  416;  Dcvcreux  «.  Barclay,  2  B.  and  A.  702;  Hawkins  «. 
HolTraan,  0  Hill,  680;  Rosenfield  v.  Express,  1  Woods  181;  Winslow  Wanl 
&  Co.  o.  Vermont  and  Mass.  B.  Co.,  42  Vt.  700;  Nowhall  o.  Central  Pac.  R 
Co.,  51  Cal.  845. 

Where,  therefore,  a  railroad  company  stored  certain  barrels  of  flour  at  Ibo 
point  of  destination,  and  upon  presentation  of  an  order  from  the  consignee 
gave  in  exchange  flour  checks,  it  was  held  that  it  was  guilty  of  ii  converFion 
in  having  sul)sequently  delivered  a  portion  of  the  flour  to  other  peneons  ihan 
those  holding  tho  checks.  Hall  o.  Boston  and  Worcester  R.  R.,  14  Allen, 
480. 

Tho  carrier  is  bound  to  a  very  strict  measuro  of  responsibility  to  seek  out 
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the  proper  person  indicated  as  tbo  consignee,  and  cannot  excuse  liimsclf  by 
Mttiag  up  the  fact  that  he  has  been  imposed  upon.  Where,  for  example, 
certain  goods  were  shipped  without  any  bill  of  lading  marked  to  the  con* 
signee  or  i>rder  the  carrier  is  not  justified  in  delivering  the  goods  to  a  third 
party  on  the  presentation  by  them  of  a  Utter  from  the  consignor  alluding  to 
the  shipment  of  goods  to  him  similar  to  those  in  question  upon  the  same  day. 
Viner  «.  New  York,  Alex.,  Georgetown  and  W.  8.  Co.,  60  N.  Y.  28. 

The  same  principle  applies  where  the  carrier  is  deceived  by  fraud  and  false 
personation  as  to  the  identity  of  the  consignee.  Winslow  Ward  &  Co.  «. 
Yt.  and  Mass.  li.  Co.,  42  Yt.  700. 

And  that  no  matter  how  plausible  the  fraud  and  false  personation  may  be. 
Houston  and  Tex.  Cent  R.  Co.  «.  Adams,  49  Tex.  748. 

The  carrier  is  likewise  liable  if  it  delivers  the  goods  on  a  for^j^cd  order 
purporting  to  be  given  by  the  consignee.  American  Merchants*  Union  Ex- 
press Co.  V,  Miller,  78  HI.  224.  Even  though  the  persou  presenting  the  order 
nas  formerly  been  the  clerk  of  the  consignee. 

This  doctrine  was  carried  to  an  extraordinary  length  in  Price  o.  Oswego 
and  Syracuse  R,  Co.,  50  N.  Y.  218  (reversing  58  Barb.  599).  Here  a  person 
wrote  ordering  goods  in  the  name  of  a  fictitious  firm.  The  goods  were  nc- 
cordingly  forwarded  on  the  line  of  the  defendant  company  directed  to  the 
fictitious  firm.  They  were  claimed  by  the  person  who  had  ordered  them  and 
were  delivered  to  him  by  the  company,  he  signing  the  pretended  firm  name. 
This  person  afterwards  proving  entirely  irresponsible,  the  consignor  sued 
the  company  for  a  misdeliveiy.  The  court  held  that  they  were  entitled  to  re- 
cover. 

Where  there  are  two  persons  of  the  same  name  in  one  place  the  carrier  is 
not  liable  for  a  misdelivery  in  giving  the  goods  to  one  of  the  two  when  the 
other  was  intended  by  the  consignor,  and  this  even  though  the  person  to 
whom  the  goods  are  delivered  is  a  comparative  stranger  in  the  town.  The 
blame  falls  upon  the  shoulders  of  the  consignor  for  not  more  specifically 
marking  the  goods.  Bush  e.  St.  Louis  R.  C.  and  N.  R.  Co.,  8  Mo.  App. 
62. 

Wbero  the  goods  are  delivered  by  the  carrier  to  a  person  professing  to  be 
the  consignee,  and  who  is  identified  as  such  by  a  trustworthy  party,  and  who 
calls  for  the  goods  at  about  tho  proper  season,  this  state  of  facts  raises  a  rea- 
sonable priikia-facie  presumption  that  a  ])ropcr  delivery  has  been  made,  and 
the  burden  of  proof  is  on  tho  party  alleging  a  misdelivery.  Ten  £yck  v. 
Harris,  47  111.  268. 

Where  good^  arc  directed  to  tho  consignco  the  carrier  cannot  discharge 
himself  from  liability  by  delivering  them  to  the  consisrnor^s  general  agent  at 
the  point  of  destination:  Ela  O.American  Mcht.'s  Union  Express  Co.,  29 
Wise  611;  and  this  even  though  no  such  person  as  the  consignee  lives  at  the 
point  of  destination.  Wilson  Sewing  Machine  Co.  v,  Louisville  and  Nash- 
ville R.  Co.,  71  Mo.  208. 

Where  certain  dutiable  goods  were  sent  in  lK)nd  from  a  point  in  Canada  to 
a  point  In  ^lassacliusetts,  directed  to  a  special  agent  who  was  to  discharge 
the  duties  thereon,  i**  was  held  that  tho  agent^s  authority  did  not  extend  so 
far  as  to  authorize  him  to  change  the  destination  of  tho  goods.  Where  ac» 
oordingly  the  carrier  knowing  such  agent's  limited  authority  delivered  the 
goods  on  his  order  to  a  third  person,  it  was  held  liable  for  a  convcr^on. 
Claflin  r.  Boston  and  Lowell  R.  Co.,  7  Allen,  841. 

An  express  company  being  informed  and  knowing  that  certain  goods  re- 
ceived by  it  for  transportation  were  tho  property  of  tho  shipper,  delivered 
them  without  liis  knowledge  to  a  third  person  at  tho  place  of  shipment  on 
the  order  of  the  conitigneo.  This  was  held  n  misdelivery,  and  the  company 
Hablo  accordingly.  Southern  Express  Co.  v,  Dickson,  U4  U.  S.  549. 
Whero  the  owner  of  goods  forwarded  them  directed  to  himself,  care  of  K. 
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W.  &  Go.f  and  the  goods  were  deposited  by  the  carrier  with  other  parties  to 
be  stored  and  forwarded  to  the  owner,  tbU  was  likewise  held  a  conversion. 
Jcffersonville  R.  Co.  e.  White,  6  Bush.  251. 

A  similar  conclusion  was  reached  in  a  case  where  goods  were  directed 
thus:  **  Order  A.  B.  &Co. ;  Notify  C. ;"  but  were  delivered  to  C.  without 
A.  B.  &  Co/s  order.     Wright  v.  Northern  Central  R.  Co.,  8  Phila.  19. 

Where  goods  are  sent  by  a  carrier  marked  0.  O.  D.  he  is  liable  for  a  fail* 
nre  to  collect  the  price  on  delivery.     Murray  v.  Warner,  55  N.  H.  546. 

Where  a  misdelivery  is  occasioned  by  a  misdirection  or  other  ncgligenoe 
on  the  part  of  the  consignor,  the  carrier  is  not  responsible.  Southern  Ex- 
press Co.  V.  Eauffman,  12  Heisk.  161;  The  Huntress  Davcis,  82. 

A  subsequent  acquiescence  by  the  consignee  in  a  wrong  delivery  czempta 
the  carrier  from  liability  therefore.  O'Dougherty  e.  Boston  &  Worcester  R. 
Oo.t  1  N.  Y.  Superior  Ct.  Repts.  477. 

Where  the  question  of  misdelivery  turns  upon  a  special  contract  with  the 
carrier,  partly  verbal  and  partly  written,  the  verbal  and  written  psrts  must 
both  be  considered  in  construing  the  contract.  Union  R.  &  T.  Co.  «.  81e- 
gel  &  Co.,  78  Pa.  St.  72. 

Several  cases  have  occurred  in  which  the  facta  have  been  very  closely  anal- 
ogous to  those  of  the  principal  cases. 

In  the  case  of  the  Thames,  14  Wall.  08,  the  facts  were  these:  Van  Pelt, 
of  the  firm  of  Bennett,  Van  Pelt  &  Co,  of  New  York,  being  in  Savannah, 
purchased  certain  cotton  which  he  put  on  board  the  steamer  Thames  bound 
for  New  York.  Three  bills  of  lading  were  issued, -setting  out  that  the  cot- 
ton was  consigned  by  the  firm  and  was  delivered  **unto  order  or  to  his  or 
their  assigns.**  One  bill  of  lading  was  retained  by  the  company.  Two  were 
given  to  Van  Pelt  who  drew  a  draft  on  his  firm  for  the  price  of  the  cotton. 
This  draft  wss  drawn  to  the  order  of  the  cashier  of  a  certain  Savannah  bank 
which  bank  discounted  the  same,  receiving  as  collateral  security  the  two 
bills  of  lading  duly  indorsed  to  the  cashier.  Upon  the  arrival  of  the  Thames 
in  New  York,  Bennett,  Van  Pelt  &  Co.  demanded  the  cotton,  and  the  pur- 
ser finding  on  the  ship*s  bill  of  lading  a  memorandum  to  the  effect  that  the 
cotton  was  intended  for  that  firm,  delivered  it  to  them  without  demanding 
the  other  bills  of  lading,  which  as  a  matter  of  fact  remained  in  the  posses- 
sion of  the  bank.  The  draft  on  the  firm  was  not  honored  at  maturity, 
whereupon  the  bank,  through  its  cashier,  libelled  the  ship  for  a  misdeliv- 
ery. Under  the  circumstances  it  was  held  that  the  ship  had  been  in  fault, 
and  that  the  libellant  was  entitled  to  damages. 

In  this  case  the  court  said :  **  No  argument  is  needed  to  show  what  is  most 
manifest,  that  the  delivery  which  was  thus  made  was  a  breach  of  the  ship^s 
contract.  By  issuing  bills  of  lading  for  the  cotton,  stipulating  for  a  delivery 
to  order,  the  ship  became  bound  to  deliver  it  to  no  one  who  had  not  the 
order  of  the  shipper,  and  this  obligation  was  disregarded  instantly  on  the 
arrival  of  the  ship.  And  it  is  no  excuse  for  a  delivery  to  the  wrong  persons, 
that  the  endorsee  of  the  bills  of  lading  was  unknown,  if,  indeed,  ho  was, 
and  that  notice  of  the  arrival  of  the  cotton  could  not  be  given.  Diligent 
inquiry  for  the  consignee  at  least  was  a  duty,  and /no  inquiry  was  made. 
Wt*nt  of  notice  is  excused  when  a  consignee  is  unknown,  or  is  absent,  or  can- 
not be  found  after  diligent  search.  And  if,  after  inquiry,  the  consignee  or 
the  endorsees  of  a  bill  of  lading  for  delivery  to  order  cannot  be  found,  the 
duty  of  the  carrier  is  to  retain  the  goods  until  they  are  claimed,  or  to  store 
them  prudently  for  and  on  account  of  their  owner.  He  may  thus  relieve 
himsel  f  from  a  carrier's  liability.  He  has  no  right  under  any  circumstances 
to  deliver  to  a  stranger.** 

Somewhat  similar  was  the  case  of  Newcomb  «.  Boston  and  Lowell  R.  Co., 
115  Mans.  288,  the  facta  of  which  were  these:  B  sent  certain  goods  bjr  rail- 
road, taking  therefor  a  railroad  receipt,  in  which  be  was  named  as  consignor 
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and  eonngnee.  He  endoned  on  this  receipt  an  order  to  dcliTcr  to  C,  drew 
a  draft  on  0  for  the  price,  attached  the  receipt  to  tlio  draft,  and  sent  both 
to  a  bank  for  collection.  C  accepted  the  draft,  and  afterwards  sold  the 
good»  to  D.  A,  at  the  request  of  C,  afterwards  took  up  the  draft,  and  O 
thereupon  endorsed  on  the  receipt  an  order  to  deliver  tho  goods  to  A.  The 
railroad  company,  liowcTer,  delivered  the  goods  to  D  upon  their  arrival. 
This  was  held  a  misdelivery,  and  tho  company  was  held  liable  to  A  for  the 
conversion  accordingly. 

Bee  also  Alderman  v.  Eastern  R.  Co.,  116  Mass.  238. 

In  the  case  of  the  Jeffersonville,  Madison  and  Ind.  R.  Co.  o.  Irvin  etal., 
45lDd.  180,  tho  facts  were  these:  J.  &  Co.,  of  Indianapolis,  shipfjed  to  C. 
A  Co.,  of  Columbus,  certain  flour,  receiving  a  bill  of  lading  ccmtaining  a 
stipulation  that  the  company  undertook  to  deliver  the  flour  on  presentation 
of  the  said  bill.  J.  &  Co.  then  drew  a  draft  on  C.  &  Co.,  attached  tho  bill 
of  lading  to  it,  and  had  the  same  discounted.  C.  &  Co.  accepted  tho  draft, 
but  JtL\\cd  to  meet  it  on  maturity.  J.  &  Co.  then  took  up  tho  draft,  and 
presented  the  accompanying  bill  of  lading  to  the  railroad,  dcmnnding  tho 
goods.  It  appeared,  however,  that  the  goods  hnd  been  already  delivered  to 
Uie  consignee  without  demanding  the  bill  of  lading.  This  was  adjudged  to 
be  a  conversion  by  the  railroad  company. 

Bee  McEwen  et  al.  e.  JcfferEonville,  Madison  and  Ind.  R  Co.,  83  Ind.  868. 

Where  there  iias  been  an  erroneous  delivery  of  goods,  and  subsequently 
the  person  to  whom  they  have  been  delivered  accounts  for  their  full  valuo  to 
the  consignee,  said  consignee  can  recover  only  nominal  damages  from  the 
carrier. 

Rosenfield  «.  Express  Co.,  1  Woods,  181. 

Where  through  a  mistake  in  the  way-bill  of  a  carrier  goods  are  delivered 
to  the  wrong  factor,  and  by  him  sold,  the  proceeds  being  accounted  for  to 
the  consignor,  the  receipt  of  such  proceeds  docs  not  estop  tho  consignor 
from  bringing  his  action  against  the  carrier.  His  damanres  in  such  case  will 
be  the  highest  price  attained  by  the  goods  between  tho  time  of  sale  and  the 
time  of  suit  brought. 

Aiiington  «•  Wilmington  and  Weldon  R  Co.,  6  Jones'  Law  (N.  0.),  88. 


rtB*  Houghton  ahd  Oijitonaqon  B.  B.  Ca 

V. 

Fhiup  B.  Kibkwood  and  Chableb  H.  Kibkwood. 

(45  Michigan  Reports,  61.) 

A  eomi  has  bo  tight  to  instmct  a  jury,  or  suggest  to  them,  that  servants 
or  agents  of  a  party,  who  are  called  as  witnesses,  have  any  such  interest  as 
iffects  their  testimony. 

Where  an  action  for  an  injury  to  gooda  transported  by  successive  carriers 
is  brought  against  ono  of  them,  it  is  error  to  charge  that  if  tho  goods  were 
Mivered  in  l^ond  order  to  tho  first  carrier,  it  is  inferable,  in  tho  absenco  of 
tvideaoe,  that  they  continued  so  until  received  by  tho  defendant. 

Ono  who  saca  a  common  carrier  for  injury  to  goods  must  show  affirmatively 
that  defendant  received  them  in  good  order. 

A  carrier  of  goods  must  receive  and  forward  articles  on  the  usual  terms 
ddxTcr  them  in  the  condition  in  which  ho  received  them;  ho  has  ordir 
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narlly  no  means  of  opening  packages  and  czamtning  their  contents  and  has 
nothing  to  do  with  previous  dealings  with  the  property  by  independent  car* 
riers. 

A  carrier  of  goods  acts  as  agent  of  the  consignee  in  transferring  them  to 
another  carrier,  and  not  as  the  latter^s  agent. 

One  wlio  claims  damages  for  negligence  must  prove  the  negligence;  it 
cannot  be  presumed. 

A  carrier's  obligation  to  carry  safely  what  he  received  safely  is  independent 
of  the  question  of  neglif^ence;  but  in  the  absence  of  pniof  that  gooas  were 
delivered  to  him,  or  delivered  safely,  any  presumption  that  he  received  them 
goes  behind  his  duty  and  enters  into  the  origin  of  the  contract  for  carriage^ 
sincio  there  is  nothing  for  the  contract  to  act  on  until  the  goods  come  into 
his  charge,  and  until  that  is  proved,  the  contract  is  not. 

Error  to  Marqaetto.  Sabmittcd  October  28.  Decided  Koyem- 
ber  10. 

Case.     Defendants  bring  error.    Reversed. 

W.  P.  Healy,  for  piaintifb  in  error.  Carriers  cannot  inquire 
into  the  contents  of  packages :  Niti'O-gljcerine  Case,  16  Wall.  524; 
and  are  not  liable  on  a  mere  presumption  that  they  have  injured 

foods  which  have  gone  through  the  hands  of  successive  carriers : 
)ar]ing  v.  Bost.  &  Wor.  R.  R.  11  Allen,  295 ;  Bowman  v.  Hilton, 
11  Ohio,  803. 

E.  J.  Mapes,  for  defendants  in  error.  It  is  presumed  that  goods 
received  in  good  order  by  one  of  several  successive  carriers  remain 
so  until  they  reach  the  last :  Hutchinson  on  Carriers,  §  761 ;  Dixon 
V.  Riiilroad,  74  N.  C.  538;  Smith  v.  Raikoad,  43  Barb.  228; 
Brintnall  v.  Railroad,  32  Vt.  665. 

Caiipbell,  J. — ^Defendants  in  error  sued  plainti£b  in  error  and 
recovered  damages  for  breakage  of  two  marble  soda  fountains, 
taken  by  the  railroad  agents  at  Marquette  and  carried,  one  to 
Negimnee,  and  one  to  Ishpeming.  The  fountiiins  were  packed  in 
New  York  and  forwai-ded  by  the  New  York  Central  Railroad,  and 
by  that  company,  as  is  claimed,  turned  over  at  Buffalo  to  the  Lake 
Superior  Transit  Company,  which  is  a  connecting  line.  The  Tran- 
sit Company  delivered  the  property  at  Marquette  to  the  plaintiff 
in  error  witli  which  it  had  no  business  arrangements,  but  which 
was  the  proper  caiTier  from  Marquette  to  the  destination  of  the 
articles.  The  boxes,  which  wei*e  marked  to  be  handled  with  care, 
were  then  apparently  sound  except  that  a  handle  of  one,  consisting 
of  a  strip  of  boai-d,  was  injured.  Each  box  when  opened  at  its 
destination  was  found  to  contain  a  fouutain  of  which  some  of  the 
marble  was  broken. 

The  testimony  for  plaintiffs  as  well  as  that  for  defendants  indi*- 
cates  that  there  was  no  appearance  in  either  package  which  would 
indicate  damages  at  any  time,  except  the  broken  handle.  There 
was  no  evidence  of  neglect  on  the  part  of  the  railroad  company, 
and  thei*e  was  affirmative  evidence  to  the  contrary.    It  was  coo^ 
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ceded  tliat  the  railroad  company  had  no  means  of  inspecting  the 
proper^.  Under  tliese  circumstances  the  circuit  court  told  the 
jury  that  if  tlie  goods  were  delivered  in  New  York  in  good  order 
to  the  first  carrier  the^  would  liave  a  right  to  infer  that  the^  con- 
tinned  so  when  received  by  defendants  below,  unless  evidence 
was  given  which  showed  the  contrary.    The  couit  also  told  the 

i'ary  that  if  diey  found  it  necesBarv  to  consider  the  testimony  given 
y  the  agents  and  employees  of  the  railroad,  they  should  bear  in 
mind  the  interest  they  have  iu  protecting  their  company  and  shield- 
ing themselves  from  blame.  In  doing  this  a  very  simihir  statement 
was  made  concerning  the  testimony  of  the  packers  in  New  York. 

While  there  may  appear  on  tlie  trial  on  direct  or  cross-examina- 
tion such  bias  or  behavior  as  would  authorize  comment  by  counsel 
to  the  jury,  we  think  it  is  not  within  the  province  of  a  court  to  in- 
struct a  jury,  or  suggest  to  them,  that  any  suspicion  attaches  to  the 
testimony  of  agents  or  servants  of  a  corporation  or  individual  by 
reason  oi  their  einpioyraeut,  or  that  they  nave  ^ny  such  interast  as 
requires  them  to  he  dealt  with  difEerently  from  other  witnesses. 
Even  interested  witnesses  are  now  let  in  by  statute,  and  the  policy 
pointed  out  by  tlie  statute  indicates  that  the  old  presumption  that 
interest  will  necessarily  or  probably  lead  to  falsehood,  was  unjust 
and' untrue.  But  none  of  these  witnesses  could  have  been  excluded 
under  the  most  rigid  common-law  rules,  and  whatever  license  of 
criticism  may  be  allowed  to  counsel,  it  was  not,  we  think,  legally 
justifiable  to  invite  the  jury  to  look  upon  such  testimony  with  dis- 
favor.   There  is  no  legal  pi*esumption  against  it. 

Upon  the  other  question  we  think  that  the  ruling  was  also  wrong. 
The  case  comes  directly  within  the  principle  laid  down  by  this 
court  ill  M.,  H.  and  O.  B.  B.  v.  Langton,  32  Mich.  251,  where  it 
was  sought  to  hold  these  same  parties  responsible  for  delivering  hay 
in  a  damaged  condition,  by  showing  that  it  was  in  good  condition 
when  delivered  to  a  previous  carrier  at  Sheboygan.  In  that  case 
^  in  this  the  court  below  held  that  such  a  showing  shifted  the  bur- 
den of  proof  upon  the  railroad  company,  and  we  held  that  this  was 
error,  and  that  the  plaintifiE  was  bound  to  show  affirmatively  that 
the  hay  was  delivered  in  good  order  at  Marquette,  to  the  railroad. 
We  think  this  rule  is  just,  and  are  not  at  all  disposed  to  depai*t 
from  it  A  carrier  lias  no  means  in  a  case  like  this  of  opening 
packages  and  examining  their  contents.  Unless  there  is  some  out- 
ward token  which  is  suspicious,  he  may  and  must  take  the  articles 
and  forward  them  on  the  usual  terms.  He  is  bound  in  law  to  de- 
liver them  in  the  condition  in  which  ho  i-eceives  them.  But  there 
can  bo  no  further  responsibility ;  and  any  rule  of  law  which  would 
make  him  responsible  actually  or  presumptively  for  the  conduct  of 

Erevious  independent  carriere,  would  be  grossly  unfair,  and  subject 
im  to  losses  against  which  he  could  have  no  protection.     He  has 
nothmg  to  do  with  any  of  the  previous  dealin^^  with  the  property. 
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and  no  means  of  informing  himself  abont  them.  We  cannot 
bow  this  case  is  different  from  what  it  wonld  have  been  if  the 
plaintifEs  themselves  had  delivered  the  boxes  to  the  company  at 
Marquette.  In  law  the  Transit  Company  acted  merely  as  plaintifEs^ 
agent  in  turning  them  over,  and  cannot  be  ti^eated  as  representing* 
the  Marquette  Itailroad  Company  for  any  purpose  without  revers- 
ing the  whole  order  of  business.  Fitch  t;.  Newberry,  1  Doug* 
(Mich.)  1. 

In  view  of  our  previous  decision  we  should  not  feel  justified  in 
going  into  this  question  at  all,  if  it  did  not  seem  to  be  imagined 
mat  if  the  case  of  T^ughlin  v.  Railway,  28  Wis.  20^  had  been  fully 
called  to  our  attention  it  ipight  have  changed  our  views.  The 
other  cases  cited  on  the  argument,  except  one  from  North  Caro- 
lina following  it,  do  not  have  any  particular  bearing.  In  that  case 
the  court,  treating  it  as  a  question  not  directly  covered  by  previous 
precedents,  held  tiiat  it  would  be  more  convenient  and  less  onerous 
to  the  ow  net's  of  goods  to  adopt  such  a  rule  as  is  contended  for  by 
the  plaintiffs  below.  The  only  ground  discovered  for  it  was  tlie 
presumption  that  things  remain  as  they  once  have  been  shown  to 
exist.  The  cases  cited  as  resting  on  that  presumption  were  not  at 
all  in  point  except  by  some  assumed  analogy. 

We  certainly  have  the  highest  respect  for  the  decisions  of  the 
court  which  so  decided,  l^nt  we  Cimnot  convince  ourselves  that 
the  decision  is  well  founded  on  legal  analogies,  or  correct  in  princi- 

'm  p,«su.ptio„  a.,  atag.  ^™,ta  ,„d,.ng«d  .pp««  i.  .ucb 
a  case  as  the  pi'esent  just  as  forcibly  backward  as  forward.  It  may 
quite  as  raasonably  be  presumed  that  the  goods  were  delivered  at 
fTegaunee  and  Ishpemmg  in  the  condition  in  which  they  were  re- 
ceived at  Marquette,  as  that  they  ciime  to  Marquette  as  they  left 
New  Tork.  The  goods  were  certainly  damaged  when  they  reached 
their  destination.  To  assume  that  they  were  damaged  after  they 
left  Marquette,  and  not  on  any  of  their  previous  removals,  is  to 
make  a  very  arbitmiy  assumption  which  lias  no  more  foundation 
in  probability  than  any  other.  If  it  were  worth  while  to  enlarge 
on  what  is  confessedly  a  presumption  not  resting  on  any  sure  foun- 
dation in  experience,  it  might  very  well  be  questioned  whether 
such  a  presumption  is  admissible  at  all  as  applied  to  things  the 
position  of  which  does  not  remain  either  fixed  in  place  or  fi*ee 
from  disturbance  by  human  agencies.  But  we  need  not  enlarge  on 
this  because  the  nature  of  the  suit  itself  raises  different  presump- 
tions which  are  well  recognized. 

This  suit  is  based  on  the  negligence  of  the  carrier.  It  can  only 
be  maintained  on  the  theory  that  the  carrier  or  its  servants  did  not 
properlv  care  for  or  handle  the  goods.  There  is  no  rule  better 
estaUished  or  more  righteous  than  the  rale  tliatany  one  who  claims 
a  right  to  damages  for  negligence  must  prove  it    The  presnmp- 
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tioD  that  a  party  sued  has  done  no  wrong  must  premi  till  wrong 
k  sbown.  A  carrier's  obligation  to  carry  safely  what  he  received 
nfely  is  independent  of  care  or  negligence.  lint  in  the  absence  of 
proof  that  there  was  property  delivercdto  him,  or  safely  delivered 
to  him,  any  presnmption  that  ho  received  it  is  one  whicli  goes  be- 
yond and  behind  the  duty  of  a  carrier  and  enters  into  the  oriein 
and  making  of  tlie  contract.  Until  such  property  comes  intoTiis 
hands  there  is  nothing  for  a  contract  to  act  npon,  and  the  contract 
is  not  proved  until  that  is  proved. 

In  a  somewhat  similar  case,  Muddle  v.  Stride,  9  C.  &  P.  380, 
Lord  Denman  told  the  juiy  that  if  it  were  left  in  doubt  what  the 
caose  of  damage  was,  the  defendants  were  entitled  to  their  verdict, 
^  because  yon  are  to  see  clearly  that  they  were  guilty  of  negligence 
before  yon  can  find  your  verdict  against  them.  If  it  turns  out,  in 
the  consideration  of  the  case,  that  the  injury  mav  as  well  be  attrib- 
vtable  to  tlie  one  cause  as  the  other,  then  also  tne  defendants  will 
not  be  liable  for  negligence." 

In  Qilbaii;  v.  Dale,  5  Ad.  &  £1.  543,  the  same  rule  was  laid  down, 
and  it  was  held  that  there  could  be  no  recovery  without  proof,  and 
that  the  presumption  could  not  be  raised  without  foundation.  And 
in  Midland  Railway  v.  Bromley,  17  Q.  B.  372,  the  same  principle 
was  affirmed,  and  it  was  held  that  if  the  evidence  was  as  consistent 
with  the  claim  of  one  side  as  with  that  of  the  other,  the  plainti£F 
must  fail,  because  he  must  make  his  proof  preponderate. 

Thei*e  is  no  reason  for  presuming  that  tiie  Marquette  Sailroad 
did  tlie  mischief,  that  would  not  arise  with  equal  force,  according 
to  the  Wisconsin  decision,  against  either  of  tlie  previous  carriers 
)iad  tliey  been  sued  instead.  Had  tlie  first  carrier  been  sued  it 
would  nnqnestionably  have  been  bound  to  show  a  safe  transit,  be- 
cause  that  carrier  received  the  articles  in  actual  good  order.  A 
presumption  that  has  no  better  foundation,  and  that  applies  to  one 
as  readily  as  to  another,  ou^ht  not  to  prevail  to  raise  a  torther  pre- 
sumption of  negligence  without  proof. 

Tne  judgment  must  be  reversikl  with  costs  and  a  new  trial 
giwCod. 

Tlie  tftiier  justioeB  concurred. 

See  note,  Post 
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Bkhjaxih  B.  EjnoHT  and  Bobsbt  Ehidht,  Gopartnen^ 

V. 

Tbe  Pbovidence  and  Worcester  Eaiusoad  Compaht. 

(Advance  CaUy  Ehods  JdmuL    Fdiruary  4,1883.) 

Tho  P.  and  W.  Railroad  CompaDj  received,  paid  the  freight  charges  on 
certain  lots  of  cotton  shipped  frum  Louisiana  to  Providence,  forwarded  and 
delivered  tho  cotton  to  the  consignees.  On  delivery  tho  cotton  was  found  to 
be  badly  damaged  by  water,  and  the  consignees  claimed  the  ri|eht  to  recoup 
the  damage  from  the  bill  of  freight  and  charges  of  the  P.  and  W.  R  R  Co. 

It  a|)|)eared  that  the  P.  and  W.  R  U.  Co.  was  not  associated  with  the  pio- 
ceditig  carriers,  and  it  did  not  appear  where  on  the  lines  of  transit  the  dam* 
age  occurred. 

HM^  that  the  recoupment  could  not  be  allowed. 

A  carrier  receiving  goods  marked  for  delivery  beyond  the  end  of  his  line 
is,  in  tho  absence  of  a  special  agreement,  only  responsible  for  safe  carriage 
over  his  lino  and  safe  delivery  to  the  next  carrier. 

When' several  independent  carriers  successively  receive  goods  for  carriagei 
each  is  entitled  to  demand  payment  in  advance  or  to  a  lien  on  the  goods  for 
tbe  carriage  price. 

In  such  cases  each  road  is  by  mercantile  custom  entitled  to  pay  the  back 
charges  and  to  a  lien  on  the  goods  for  such  charges,  and  for  its  own  carriage 
price. 

If  goods  received  from  a  prior  carrier  are  apparently  in  good  order,  a  car- 
rier is  not  obliged  to  open  the  packages  for  further  examination,  but  hat,  for 
the  back  charges  paid,  a  lien  on  the  goods* 

After  some  parcels  had  been  delivered  to  the  consignees  by  the  P.  and  W« 
R  R  Co.  and  found  damaged  they  directed  the  Co.  to  receive  no  more 
parcels  of  the  lot. 

HMy  that  after  such  direction  tho  company  had  no  authority  to  receiva 
the  other  parcels  or  to  pay  any  back  freight  upon  them. 

Assumpsit.    Heard  by  the  conrt,  jury  trial  being  waiyecL 
Benjamin  N.  Lapliam,  for  plaintins. 
Edwin  Mctcalfy  for  defendants. 

Potter,  J. — ^TLis  is  an  action  to  recover  back  certain  money 
paid  to  the  Pix>vidcnce  and  Worcester  lUikoad  Company  for 
freight  and  back  charges  on  cotton,  or  rather  to  i^econp  damages 
w}iich  the  plaintifiEs  claim  amounted  to  more  than  the  freight. 

Tlie  cotton  was  sent  December,  1880,  and  January,  1881,  from 
Shreveporti  Louisiana,  by  the  Waxahachie  Tap  Ilailroad  Company 
and  its  connecting  lines  to  the  p]ainti&  at  Providence,  R.  L,  and 
the  bill  of  lading  so  expresses.  The  bill  of  lading  also  containa 
conditions  in  print  that  tne  liability  of  that  railroad  company  shall 
cease  upon  deliveipr  to  its  next  connecting  line,  and  that  that  rail- 
road company  and  its  connections  shall  not  bo  responsible  for  any 
old  or  concealed  damage,  etc.,  etc.,  which  conditions  the  shipper 
assents  ta 
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When  it  was  received  by  the  owners  at  Providence,  it  was  found 
^o  be  wet,  and,  as  the  plaintiffs  claim,  badly  damaged.  The  cotton 
bad  come  through  without  chan^  of  cat's.  On  two  of  the  way- 
bills, but  relating  to  tlie  same  lot,  is  an  entry  that  the  cotton  is  very 
wet  and  appears  to  have  been  in  water.  Beyond  that  there  is  no 
evidence  as  to  how  or  where  the  injury  occun*ed. 

One  lot  of  cotton  liavins  airived  wet  and  damaged,  the  plaintifb 
notified  the  Worcester  Itauroad  Company  by  letter  that  they  should 
not  receive  any  more. 

It  is  testified  on  the  part  of  the  defendants,  and  there  is  no  evi- 
•deuce  to  the  contrary,  that  the  defendants  have  no  connection  with 
jiny  other  railroad,  and  have  agreed  to  no  pro  rata  rates,  but  fiix 
their  own  rates  independently  of  any  other  road. 

It  is  claiined,as  we  understand,  on  the  part  of  the  plaintiffs,  that 
as  tlie  first  earner  received  the  cotton  to  be  delivered  at  Providence, 
R  L,  no  freight  was  due  until  it  arrived  in  Providence ;  and  there- 
fore if  the  Providence  and  Worcester  Railroad  Company  paid  any 
back  freight  on  receiving  it,  it  was  in  their  own  wrong,  and  they 
must  bear  the  consequences. 

Upon  the  question  whether  the  fact  of  a  carrier  taking  a  paitsel 
marked  to  a  place  beyond  his  own  line,  amonnts  to  a  contract  to  be 
responsible  for  its  safe  delivery  at  its  destination,  there  has  been 
quite  a  conflict  of  authority.  The  tmc  rule  seems  to  be  that  when 
a  carrier  receives  goods  marked  to  a  place  beyond  the  terminus  of 
his  own  line,  witliout  more,  or  withont  any  further  or  special  con- 
tract, he  is  only  liable  to  carry  safely  to  the  end  of  his  own  route 
and  deliver  to  the  next  cari'ier  on  the  usual  route.  St.  Louis  In- 
surance Co.  V.  8t.  Ijouis,  Yandalia,  etc.,  R.  K.  Co.,  U.  8.  Supreme 
Court.  See  24  Albany  Law  Journal,  p.  514,  issue  of  Dec.  24, 
1881 ;  also  see  cases  stated  in  Lawson  on  Contracts  of  Carners, 
§  238 ;  Schneider  v.  Evans,  25  Wis.  241,  256 ;  Root  v.  The  Gi-eat 
Western  R.  R.  Co.,  45  N.  Y.  524;  Illinois  Centi-al  R.  R.  Co.  v. 
Frankenbei^  54  111.  88 ;  Nashua  Lock  Co.  v.  Worcester  and 
Nashua  R.  R.  Co.,  48  N.  H.  339 ;  Gray  v,  Jackson  &  Co.,  51 
N.  H.  1.  But  although  if  a  carrier  had  made  such  a  contract  and 
to  carry  for  a  guaranteed  rate,  or  guarantee  that  the  whole  freight 
should  not  exceed  a  specified  rate  or  sum,  he  might  himself  be  sued 
upon  it,  lio  could  bind  no  other  road ;  and  each  road,  unless  there 
was  some  agreement  orpartnership,  -could  charge  its  own  rates. 
Schneider  v.  Evans,  25  W  is.  241 ;  Wells  v.  Thomas,  27  Mo.  17. 

If  there  was  an  association  of  carriers  between  two  points,  by 
which  the  carrier  at  one  end  was  authorized  to  contract  for  and 
bind  all  the  others  on  the  route,  then  the  i*ulo  might  apply  that  if 

Cj  for  the  whole  route  was  not  taken  in  advance,  no  froignt  could 
due  until  it  arrived  safely  at  the  end  of  the  voyage.    See  Harp 
T.  The  Orand  Era,  1  Woods,  184. 

But  unless  bound  by  some  such  agreement,  ev^ry  road  has  the 
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riglit  to  demand  pay  in  advance;  and  if  not  in  advance, to  retain 
a  Tien  for  it  Eacli  road  would  have  a  right  to  ite  own  freight  and 
would  not  be  bound  by  any  agi'eement  made  at  Waxahachie,  not 
even  if  the  Waxahachie  Tap  Kaih'oad  Company  had  received  the 
whole  pay  in  advance. 

Aa  on  8uch  a  line  of  roads,  unconnected  by  any  agreement,  the 
owner  would  be  obliged  to  have  some  one  at  the  end  of  each  road 
to  pay  the  flight  for  him  or  otherwise  have  his  goods  detained 
under  tlie  lien,  it  has  become  the  usage,  founded  on  general  con- 
venience and  necessity,  for  the  next  road  to  pay  the  back  freight, 
and  it  is  considered  as  the  agent  of  the  owner  for  that  purpose,  and 
the  owner  is  supposed  to  know  this  usage.  Sclmeiaer  v.  Evans, 
above  cited ;  Bissel  v.  Price,  16  III.  408 ;  Bowman  v.  Hilton,  11 
Ohio,  303 ;  Lee  v.  Salter,  Lalor  Supplement  to  Hill  and  Denio, 
163;  Elmore  v.  The  Naugatuck  U.  K.  Co.,  23  Conn.  457,  482. 

It  is  indeed  laid  down  in  Angell  on  Cairiers,  §  282,  that  a  com- 
mon carrier  'Ms  not  entitled  to  freight  until  tlie  contract  for  a 
complete  delivery  is  performed,"  and  this  is  continued  in  the  last 
Boston  editioif,  the  5th,  A.D.  1877.  This,  if  not  taken  in  connec- 
tion with  §§  124  and  356,  might  mislead.  Even  a  general  ship, 
i.e.,  one  which  advertises  for  a  particular  voyage  only  and  to  take 
for  tliat  voyage  the  goods  of  any  one  who  sends,  could  not  be 
obliged  to  carry  without  prepayment  if  demanded.  But  when 
without  prepayment  they  take  goods  on  freight,  the  general  law 
of  obligations  would  require  the  pei'formance  of  the  contract  on 
their  ]>:irt,  at  least  so  far  as  they  could  perform  it,  before  they 
could  claim  compensation.  When  they  oner  to  carry  goods  for  aU 
between  certain  termini  on  a  certain  route  at  more  or  less  regular 
periods,  tliey  then  become  common  carriers ;  and  the  right  of  com- 
mon carriers  whether  by  ship,  railroad  or  other  conveyance,  to 
demand  payment  in  advance,  is  well  settled. 

The  apparent  contradiction  may  be  explained  in  part  by  the  fact 
that  payment  in  advance  was  not  in  old  times  denominated  f rei^t, 
nor  was  the  word  used  for  land  carriage  as  it  now  is.  Freight  was 
the  reward  or  compensation  for  safe  conveyance  and  delivery  by 
ship,  and  was  not  earned  until  that  was  performed.  It  had  certain 
incidents  attached  to  it  which  did  not  attach  to  payments  made  in 
advance.  Ablx)tt  on  Shipping,  *405,  *406,  5th  Amer.  ed.  bv  Per- 
kins, 491,  494;  Machlachlan  on  Shipping,  433,  421,  364;  Maule  & 
Pollock  on  Shipping,  238 ;  1  Pai*8ons  on  Shipping,  210,  246,  248, 
n.  2. 

Were  the  defendants  in  the  present  case  justiiied  in  paying  the 
back  freight}  Ordinarily  and  witliont  notice,  and  exercising  a 
prudent  caro  as  to  the  condition  of  the  goods,  we  have  no  doubt 
tliey  were.  The  usage  is  too  well  settled,  and  has  become  a  part 
of  the  common  commercial  law,  and  they  have  the  same  lien  for  it 
"^bieh  they  liave  for  their  own.    Each  carrier  who  paya  the  back 
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freight  becomes  tbe  agent  of  his  predecessors  to  collect  it.  He  is 
in  a  manner  aubstitated  or  subrogated  in  the  place  of  the  previous 
ones;  and  in  some  cases  may  recover  for  back  freight  he  iiaa  paid 
when  he  cannot  recover  for  his  own.  Western  Transportation 
Company  «.  Hoyt^  69  N.  Y.  230. 

Or  it  may  be  said  that  the  shipper  makes  the  succeeding  carrien 
his  agents  lor  forwarding  in  the  customary  manner.  But  the  rule 
holds  not  only  in  cases  where  an  agency  can  be  implied,  but  in  cases 
where  it  cannot.  And  it  is  perhaps  better  to  say  that  the  right  to 
forward  and  the  claims  for  repayment  of  all  I'easonable  back 
charges  gi'ow  out  of  the  necessity  of  the  case.  Between  widely 
separate  parts  of  tliis  extended  country,  the  shipper  is  presumed 
to  know  that  his  goods  must  be  carried  bv  successive  lines,  and  to 
sabmit  himself  to  the  ordinary  course  of  bnsiness,  unless  he  gives 
Bpecial  directions  to  the  contrary.  Schneider  v.  Evans,  25  Wis. 
S41,  205;  Mallorv  v.  Burrett,  1  E.  D.  Smith,  234;  Bissel  et  al.  v. 
Price,  16  111.  408,  413. 

How  far  were  the  defendants  bound  to  examine  the  condition 
of  tlie  cotton  when  tliey  received  it !  It  is  very  evident  that  to 
require  them  to  open  packages  by  through  cars,  except  in  cases 
where  there  is  ^ood  reason  for  it,  would  intei'fere  with  the  whole 
commerce  of  the  country.  The  owner  who  sends  in  through  cars 
is  benefited  by  the  reduction  in  price  he  obtains  in  consequence  of 
it  and  by  a  speedier  caiTiage  of  his  goods. 

The  sound  rule,  as  we  think,  is  laid  down  in  Bissel  v.  Price,  16 
Dl.  408,  and  in  Bowman  v.  Hilton,  11  Ohio,  303.  The  duty  of 
thecairier  is  to  do  what  a  prudent  man  would  have  done  in  the 
case.  If  the  goods  are  in  apparent  good  order  he  is  not  obliged  to 
examine  farther,  and  has  a  nght  to  pay  the  back  freight. 

One  of  the  cases  to  which  we  are  referred  by  the  defendants 
recognizes  tliis  rule,  viz. :  Monteith  v.  KirkpatricK,  3  Blatch.  O.  O. 
279.  Flour  was  shipped  from  Oswego  to  New  York,  via  Albany. 
At  Albany  it  was  transferred  to  another  line  of  carriers,  who  re- 
ceived it  in  apparently  good  order,  and  paid  the  back  freight  On 
arriving  at  ITew  Tork  it  was  found  to  lie  damaged  by  wetting,  and 
that  the  damage  occurred  befoi'e  reaching  Alban^.  The  li  bellan ts 
claimed  tlieir  freight  and  back  cliai'ges,  and  the  respondents  claimed 
to  liave  the  damase  deducted,  and  also  contended  that  the  back 
chames  could  not  be  recovered.  Judge  Nelson  held  tliat  by  estab- 
lished usage  they  were  entitled  to  the  back  charges,  and  that  the 
right  to  recover  them  stood  on  the  same  ground  as  the  right  to 
recover  their  own  freight.  In  this  case  the  last  carrier  was  not  in 
faalt,  and  had  received  the  flour  in  apparently  good  order. 

And  to  apply  these  considerations  to  the  present  case,  we  are  not 
satisfied  as  to  the  cotton  which  was  first  delivered  to  the  Provi- 
dence and  Worcester  Railroad  Company,  that  there  was  anything 
in  its  condition  whidi  should  lead  them  to  believe  that  there  was 


94     KKIGUT  t).  PXIOVIDEKCE  AND  W0BCIC8TBB  B.  B.  0O« 

much  or  serions  damage,  and  we  think  they  might  reasonably  enp- 
pose  thej  were  doing  their  daty  to  the  owner  in  forwai'ding  it  to 
niin  as  speedily  as  possible. 

If  the  daniuged  cotton  is  worth  more  than  the  fi^ight,  and  the 
owners  cannot  discover  where  the  injui-y  was  done,  it  was  probably 
a  benefit  to  the  owners  to  have  tlieir  cotton  bronght  to  Providence. 
If  it  had  been  left  at  Worcester,  then  instead  of  carrying  on  a  law- 
suit comfortably  here  at  their  own  homes,  they  wonld  liave  been 
obliged  to  so  to  Worcester  to  replevy  it^  and  have  a  lawsait  in  the 
conrts  of  Massachusetts. 

But  after  notice  given  not  to  receive  the  goods,  the  Worcester 
Raih'oad  Company  had  no  authority  to  receive  them  and  pay  back 
freight.  No  person  has  the  right  to  meddle  with  the  property  of 
anotiier  against  his  express  dii^ections,  even  if  apparently  for  hia 
benefit.  If  lie  does  so,  he  does  it  at  his  own  risk,  und  a  conrt  or 
jury  must  decide  between  the  parties.  And  we  make  the  decision 
upon  that  ground  alone. 

8ee  nolo  to  8t  Louis  Ins.  Co.  o.  St.  Louis,  Yandalia,  etc.,  B.  B.  Co.,  8  Am. 
aod  Eng.  B.  B.  Cas.  271. 

The  two  casos  abovo  reported  involvo  a  very  important  and  fnterestinff' 
question  in  the  modem  law  of  carriers,  viz. :  the  responsibility  of  one  of  scveru 
connecting  carrier8  for  an  injury  occasioned  to  goods  in  transit,  where  there 
is  no  specific  evidence  to  show  in  whoso  hands  the  goods  were  at  the  time 
the  injury  took  place.  TIio  question  can  of  course  only  arise  where  there 
is  no  such  contract  with  the  shipper  as  to  render  one  of  the  carriers  liable 
for  the  negligence  or  default  of  all  the  others.  Such  contracts  are  common 
at  the  present  day.  Hence  the  authorities  upon  the  point  here  iarolvcd  ara 
scanty. 

In  the  absence  of  such  a  contract  no  one  of  scleral  carriers  forming  a  con- 
nected and  continuous  line  is  liable  for  the  loss  or  injury  of  goods  occurring 
while  such  goods  are  in  the  hands  of  other  carriers.  Ricketts  v,  Baltimors 
and  Ohio  R.  Co.,  60  N.T.  037;  Schiff  o.  N.  T.  Central  and  Hudson  R  Rail- 
road  Co.,  10  Hun,  278.  Each  carrier  in  the  line  is  bound  to  unload  the  goods 
and  deliver  them  safely  to  the  next  succeeding  carrier.  But  harlng  done 
this,  he  has  discharged  his  full  duty. 

McDonald  o.  Western  R.  Corp.,  84  N.  T.  601. 

"Where  an  arrangement  is  made  between  several  connecting  railroad  com- 

Eanies  by  which  goods  to  be  carried  over  the  whole  route  are  to  be  delivered 
y  each  to  the  next  succeeding  company,  and  such  company  is  to  pay  to  the 
preceding  company  the  amount  already  due  for  the  carriage,  and  the  last 
one  is  to  collect  the  whole  from  the  consignee,  a  reception  of  goods  by  the 
last  company,  and  a  payment  by  it  of  the  charges  of  its  predecessors  will  not 
render  it  liable  for  an  injury  done  to  the  goods  before  it  rereivcd  them. 

Darlinprv.  Boston  and  Worcester  R.  Co.,  11  Allen,  296;  Gns5  v.  New  York 
R.  Co.,  00  Mns9.  230;  Cf.  Brintnal  «.  Saratoga  R  Co.,  82  Vt.  606;  Angle «. 
Mississippi  R.  Co.,  0  Iowa,  487;  Dillon  v,  Kew  York  R.  Co.,  1  Hilt.  281; 
Bradford  v.  South  Carolina  R.  Co.,  10  Rich.  221;  8.  C,  10  Rich.  807;  Kyle 
o.  Laurens  R.  Co.,  10  Rich.  882;  Wilson  v.  Owners,  etc.,  of  Tuscarora,  8S 
Pa.  St.  270;  Carson  o.  Harris,  4  Greens  (lown),  616. 

^  Sec  also  Monteith  o.  Eirkpatrick,  8  Blatch.  C.  C.  279.  And  tho  last  car- 
rier  has  a  lien  in  ^uch  ca^e  for  his  own  freight,  and  for  tho  back  charges  paid, 
the  consignee  being  prohibited  from  setting  off  against  this  claim  tho  damage 
done  to  the  goods.    Bowman  «.  Hilton,  11  Ohio,  808. 
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Where  thcro  is  no  ovidcncc  to  show  in  wbo60  hands  tho  goods  were  when 
tlie  injury  or  loss  occurred,  very  nico  questions  have  ariiien.  Tho  great 
TTcight  of  opinion  is  to  the  clTcct  that  if  there  bo  cvidenco  of  delivery  to  the 
first  carrier,  and  evidence  of  uon-delivery  at  tho  terminus;  the  burden  of 
proof  is  on  tho  first  carrier  to  shov  t  hat  the  loss  did  not  take  place  while  tho 
ffoods  were  in  his  ixnscssion.  In  default  of  such  evidence  on  liis  part  ho  will 
bo  held  liable. 

Brintnall  v.  Saratoga  and  W.  R.  Co.,  83  Vt.  6C5. 

The  doctrino  of  tliM  case  is  amply  supported  in  tho  opinion,  thus: 

"Tho  duty  of  tho  defendants  was  to  safely  trans|K>rt  the  box  to  Castleton,. 
tlw  end  of  their  road,  and  then  deliver  it  to  the  next  carrier.  Thonesli- 
genoo  alleged  in  the  declaration,  the  breach  of  duty  complained  of,  is  that 
thc^  did  not  do  this,  and,  of  course.  In  order  to  establish  a  right  of  recovery 
against  tho  defendants,  there  must  be  some  proof  offered  to  prove  such  negb- 
gcnce.  It  is  an  affirmative  allegation  by  the  plaintiff,  and  tho  burden  is 
upon  him,  though  it  involves  the  proof  of  a  negative.  It  is  not  enough  for 
the  plaintiff  to  show  the  box  in  the  hands  of  the  defendants  and  throw  upon 
them  the  burden  to  prove  that  they  delivered  it  to  the  plaintiff,  or  at  ita 
proper  destination,  under  their  contract  of  carriage.  But  in  such  cases  a 
plaintiff  is  only  bound  to  p^ive  such  proof  of  the  loss  as  the  nature  of  the  case 
admits  of,  and  fairly  is  m  his  power  to  bring.  The  fact  that  he  is  thua 
really  called  upon  to  prove  a  negative  is  not  to  be  lost  sight  of,  nor  that 
ordinarily  after  the  delivery  of  goods  to  a  carrier,  and  especially  to  a  railway 
company,  the  means  of  proving  what  has  been  done  with  them,  or  what  baa 
beoome  of  them,  are  wholly  within  their  own  power  and  knowledge,  and  out 
of  that  of  the  plaintiff.  The  plaintiff  can,  and  ought  always  to  be  required 
to  show  that  he  has  not  received  his  property;  that  it  has  been  lost.  Tho 
coaoty  court  required  this  to  be  done  by  tho  plaintiff,  and  held  that  if  thia 
was  shown,  and  that  the  goods  never  reached  Boston,  their  ultimate  destina- 
tioo,  then  the  burden  was  on  the  defendants  to  show  the  box  out  of  their 
banda.  .  •  .  Wo  are  satisfied,  under  the  cireumstances,  that  the  instruction 
was  correct.'* 

Tliere  have  also  been  several  cases  where  suits  have  been  brought  and 
recoveries  permitted  against  the  last  carrier  in  the  connecting  line,  the  argu* 
ment  being  that  if  the  goods  were  delivered  to  tho  first  earner  in  good  con* 
dition  they  must  bo  presumed  to  have  continued  in  that  state. 

In  Dixon  o.  Bichmond  and  Danville  R.  Co.,  74  N.  C.  688,  the  facts  were 
these:  A  piano  was  shipped  in  good  order  from  Boston  to  Greensboro,  N.G., 
OTer  several  connecting  lines.  It  was  in  good  order  when  it  arrived  at  Now 
York,  but  was  greatly  damaged  when  it  was  delivered  by  defendants,  the 
last  canier  in  the  line,  at  Greensboro.  Under  these  circumstances  it  was 
lield  that  the  burden  of  proving  that  tho  piano  was  injured  on  some  other  of 
the  connecting  lines  than  their  own  was  on  defendants,  and  having  failed 
to  do  this,  they  were  held  liable  for  the  damage. 

To  precisely  similar  effect  is  the  case  of  Laughlin  e.  Chicago  and  N.  W.  B. 
Co.,  28  Wise.  204:  Ilero  goods  in  a  box  were  shipped  over  connecting  lines, 
consisting  of  three  successive  carriers,  and  final! v,  on  delivery  to  tho  con- 
signee, the  box  was  found  to  have  been  opened,  snd  various  articles  ab- 
atracted  therefrom.  It  was  held,  in  tho  absence  of  evidence  to  the  contrary, 
that  the  jury  might  presume  that  the  box  remained  unopened  until  it  came 
into  the  custody  of  the  last  carrier,  and  that  while  in  ois  custody  tho  iosa 
occurred.    Tho  last  earner  was  held  liable  accordingly. 

Lauffhiin  o.  Chicago  and  N.  W.  B.  Co.,  28  Wise.  204. 

In  Jievr  York  the  authorities  are  the  same  way.  It  has  been  expressly  held 
that  where  goods  are  delivered  to  a  railroad  company  to  be  transported  by  it 
and  otiier  connecting  lines  to  the  point  of  destination,  it  is  enough  for  the 
owner  in  an  action  against  tho  last  carrier  for  an  injury  occaaionod  to  the 
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goods  in  traottfc  to  show  a  dcllTery  of  them  in  good  order  to  the  first 

Tlio  defcudunt  can  then  only  escape  liability  by  proving  affirmativelj  tlnl 

the  lass  did  not  occur  on  hi:»  line. 

Smith  «.  New  York  Ccutral  R  Co.,  43  Barb.  228. 

This  case  was  afterwards  affirmed  by  tbo  Cuurt  of  Appeals,  but  the  jodj^ 
meat  of  that  court  is  not  reported*  6ee  index  of  unreported  casea,  41  N.  Y. 
620. 

In  Georgia  it  Is  provided  by  statute  (Code,  sec  2084)  that  the  last  of  a 
connecting  line  of  railroads  over  which  goods  are  shipped,  which  receives 
them  ill  good  order,  shall  bo  liable  to  the  consignee  for  any  damage  during 
the  whole  transit.  This  does  not,  however,  apply  to  the  baggage  of  a  pas- 
senger checked  and  accompanying  him  on  liis  journey.  Where  any  damage 
has  occurred  to  such  bagguge  while  in  transit,  the  passenger  may  sue  cither 
the  company  issuing  the  check  or  the  company  delivering  the  baggage  in  a 
4amHged  state. 

Wolff  s.  Central  R.  Co.  of  Georgia,  14  Rep.  202  (Am.  and  Eng.  R.  Cas.  44). 

In  our  opinion  these  cases  are  most  unquestionably  good  law,  and  are  based 
upon  the  soundest  principles  of  public  policy.  When  a  shipper  consigns  bis 
goods  to  a  line  of  connecting  carriers  to  be  carried  to  the  point  of  destina- 
tion, he,  of  course,  loses  all  sight  of  and  all  control  over  them.  If  aa  injury 
occurs,  or  a  loss  is  occasioned  while  en  route,  he  has  no  conceivable  means  of 
proving  in  whose  hands  they  were  at  the  time  of  the  loss  or  injury.  It  is 
therefore  perfectly  proper  to  shift  Uie  burden  of  proof  on  the  carrier  who  ia 
sued. 

Elmore  o.  Naugatuck  R  Co.,  28  Conn.  482. 

Hunt  o.  New  York  and  Erie  R  Co.,  1  Hilton,  228  (Common  Pleas)  most 
be  considered  as  of  little  authority  since  the  subsequent  decision  of  Smith  •• 
New  York  Central  R  Co.,  supra. 

The  first  of  the  principal  cases  draws  a  distinction  where  it  appears  that 
the  goods  are  in  closed  packages  which  the  carrier  cannot  properly  open. 
We  must  be  permitted  to  express  some  doubt  as  to  the  soundness  of  such  a 
distinction,  and  further  refer  our  readers  to  Lin.  a.  Terre  Haute  and  lodias* 
apolis  R  Co.,  10  Mo.  App.  125. 

8ee  landley  t.  Rich,  and  Danville  R  R  Co.,  snprai  p. 


Kkw  Oblsait 8,  St.  Louib  and  Chioago  R  R  Oa 

t;. 
M.  Falke  &  Co .♦ 

(58  MtBtiuippi  BeporU,  Oil.) 

F.  A  Cov  delivered  to  the  New  Orleans,  St.  Louis  and  Chicsgo  R  B.  Co. 
a  certain  number  of  cotton-bales,  to  be  transported  between  certain  points  0|i 
the  line  of  that  company's  road.  The  cotton  was  put  on  flat,  open  car^ 
against  the  remonstrance  of  the  consignors,  and  while  in  transitu  was  con- 
sumed by  fire.    Thereupon  F.  &  Co.  brought  an  action  to  recover  damagea 

*When  this  case  was  decided,  Peyton,  Chief  Justice,  and  Siouall  and 
Tsrbell,  Asiociste  Justices,  constituted  the  court.  The  failure  to  report  it 
heretofore  resulted  from  the  omission  of  Simrall,  J.,  to  mark  the  opiniaii 
''to  be  reported,*'  which  omission  was  not  discovered  until  reoeatlji  wiian 
the  present  conrC  ordeied  the  case  to  be  reported. 
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for  the  loss  sustained  by  them.  The  train  which  was  carrying  the  cotton  was 
made  up  of  both  box  and  flat  cars,  and  although  both  classes  of  cars  con- 
tained cotton,  none  was  burned  except  that  on  the  fiat-cars.  The  evidence 
did  not  show  how  the  cotton  was  ignited.  There  was  written  across  the  face 
of  the  bill  of  lading  these  words:  '*Not  responsible  for  loss  or  damsge  by 
fire  or  water."  Jaisld,  that  cotton  being  very  inflammable,  and,  when  ig- 
nited, difficult  to  extinguish,  it  was  the  duty  of  the  railroad  company  to  have 
stored  F.  &  Co.'s  cotton  in  box-cars,  or  in  the  safest  cars  in  use  fur  the  trans- 
portation of  such  goods,  and  the  failure  to  provide  the  same  was  negligence, 
and  renders  the  company  liable  for  the  loss  of  the  cotton,  notwithstanding  its 
special  contract  for  exemption  from  loss  by  fire. 

A  railroad  company  may  stipulate  with  the  consignor  of  goods  against  lia- 
bility for  loss  by  fire  ;  but  still  the  company  is  bound  to  the  performance  of 
all  the  duties  incident  to  its  .employment — as,  the  exercise  of  fidelity,  skill, 
and  care — and  is  required  to  use  the  safest  approved  motive-power,  with  the 
best  appliances  in  use  to  arrest  the  escape  of  sparks  of  fire,  and  cars  so  con- 
structea  as  to  afford  the  greatest  protection  to  the  goods  received  for  trans- 
portaUon. 

WhereTer  a  loss  of  goods  being  transported  by  a  railroad  company  results 
from  a  cause  against  which  the  company  has  by  a  special  contract  stipulated 
for  immunity,  the  company  is  still  liable,  notwithstanding  the  special  con- 
tract, unless  it  can  be  acquitted  of  all  blame  for  the  loss.  If  the  loss  be  at- 
tributable to  the  omission  of  the  carrier  to  provide  the  safest  vehicle  in  use 
for  the  transportation  of  the  particular  goods  lost,  or  to  a  failure  to  do  any* 
thing  that  diligence  and  care  would  suggest  was  feasible  to  have  been  done, 
the  company  is  liable,  even  though  it  may  have  made  a  special  contract  for 
immunity  against  the  cause  of  the  loss. 

Erbob  to  the  Circuit  Court  of  Copiah  County. 

Hon.  Uriah  Millsaps,  Judge. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  oonrt 

Harris  &  Georce,  for  the  plaintiff  in  error. 

It  is  stated  in  the  case  relied  upon  by  counsel  for  the  defendants 
in  error  that  the  American  cases  settle  the  point  that  a  common 
carrier  may,  by  a  special  agreement,  restrict  his  liability ;  that, 
though  he  may  not  screen  himself  from  responsibility  for  his  own 
negligence,  he  may  fairly  protect  himself  against  accidents,  and 
specially  against  accidental  lire.  (Mobile  &  Ohio  K.  K.  Co.  v. 
Weiner,  49  Miss.  734.)  If  the  carrier  has  protected  himself  by  a 
fairly-nnderstood  agreement  against  accidental  fire,  he  throws  the 
burden  of  proof  on  the  plaintiff  to  show  that  the  loss  was  occa- 
sioned by  the  actual  negligence  of  the  carrier.  There  is  no  pre- 
sumption of  law  which  relieves  the  plaintiff  from  such  proof.  The 
servants  of  the  railroad  company  are  presumed  to  be  competent 
and  diligent,  until  the  contrary  has  been  shown. 

The  agreement  in  this  case  is  fully  proven.  It  cannot  be  pre- 
sumed tliat  a  business  man  did  not  understand  the  receipt  which  he 
accepted  and  relied  on.  There  is  nothing  to  show  hurry  or  confu- 
sion.   The  indorsement  was  especially  conspicuous. 

The  judge  below  found  negligence  in  the  use  of  uncovered  flat* 
can^  without  any  additional  fact  save  the  circumstance  that  Faler 
caDed  the  attention  of  the  company's  agent  to  that  fact.    The  evi- 
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denoe  fails  to  show  how  the  fire  originated,  but  it  does  show  that, 
by  the  constrnctiou  of  the  smokestack,  and  having  buckets  of  water, 
on  the  train,  the  usual  precautions  had  been  taken.  The  cotton 
on  the  fiat-cars  was  protected  also  by  several  box-cars  in  front;  and 
the  proof  shows  that  it  was  impossible  for  sparks  from  the  locomo- 
tive to  have  isnited  the  cotton  on  the  fiat-cars.  If  we  suppose  the 
fire  to  have  originated  from  some  other  cause,  there  is  no  evidence 
of  negligence.  The  judgment  of  the  court  below  rests  upoi^  con- 
jecture lutogether. 

TL  N.  MDler,  and  Potter  &  Oreen,  for  the  defendanta  in  error, 
filed  briefs  respectively,  but  they  were  lost  before  the  record  and 
papers. of  the  case  reached  the  hands  of  the  reporter. 

Sucbjlll,  J. — In  October,  1874,  Faler  &  Co.  shipped  by  the  New 
Orleans,  St  Louis  and  Chicago  K.  K.  Co.,  from  Hazlehursi,  thirty- 
five  bales  of  cotton  consigned  to  their  factors  at  New  Orleans. 
Written  across  the  face  of  the  bill  of  lading  are  the  words :  ^'  Not 
responsible  for  loss  or  damage  by  fire  or  water."  The  cotton  wa& 
consumed  by  fire  while  in  transitu,  and  Faler  &  Co.  bring  their 
action  to  recover  damages  for  the  loss  sustained.  This  is  an  effort 
by  a  public  common  carrier  to  limit  its  common-law  respon- 
sibility. 

The  privile^  which  were  ^ranted  by  the  State  to  the  railroad 
companies  which  lately  consolidated  into  the  great  corporation 
known  as  the  New  Orleans,  St.  Louis  and  Chicago  R.  R.  Co.,  were 
to  bring  into  existence  public  carriers  with  the  capacity  and  facili- 
ties to  transport  passengers  and  property  -promptly^  safely,  and  at 
reasonable  rates.  All  the  powers  adequate  and  necessary  to  appro- 
priate the  property  of  private  owners  for  the  use  of  the  line  of  the 
road,  to  build,  equip,  and  operate  it,  have  been  conferred,  in  con- 
sideration of  the  benefits  of  speedy,  safe,  and  cheap  transportation. 

These  corporations  owe  to  the  community  duties  which  are 
quasi-public;  and  all  questions  (which  arise  in  individual  cases) 
affecting  their  duties  and  obligations  as  public  carriers  assume  the 
importance  of  public  questions. 

The  corporation  might  justly  complain  of  any  interference  by 
the  State  which  would  cripple  it  in  the  full  exercise  of  its  legiti- 
mate franchises  in  the  conduct  of  its  business.  On  the  other 
band,  the  corporation  ought  to  be  held  to  a  fair  and  full  perform- 
ance of  its  duties  as  a  public  carrier.  These  duties  were  well 
defined  at  the  time  the  charters  were  granted.  Of  them  are  these : 
That  goods  received  for  transportation  should  be  safely  carried  and 
delivered  at  the  point  of  destination,  and  nothing  excuses  except 
the  act  of  God  (inevitable  accident)  or  the  public  enemy. 

But  it  was  and  is  permissible  to  limit  this  almost  absolute 
responsibility  by  an  exception  from  liability  for  those  losses  which 
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are  tibe  result  of  casnalties  or  accidents — against  which  tha  most 
prudent  cannot  ahiraya  provide — encli  as  fire,  tempests,  etc.,  etc. 

A  raihroad  company  may  stipulate  acainst  loss  by  fire ;  but  such 
an  exemption  does  not  discharge  or  abate  one  "jot  or  tittle"  the 
prodgpce,  skill,  and  c&re  which,  the  nature  of  the  business  imposes. 
When  we  use  the  ^ords  "prudence,"  "skill,"  "care,"  it  is  always 
in  reference  to  some  subject-matter,  and  the  "  degree  "  is  measured 
by  the  nature  of  the  thmg  to  be  done,  and  the  instrumentalities 
employed.  A  railroad  company  must  employ  men  educated  to 
the  business  to  manage  its  looomotiyes.  It  must  use  cars  suitable 
to  liie  character  of  property  which  it  transports.  If  one  class  of 
goods  would  be  damaged  by  exposure  to  the  weather,  they  must  be 
carried  under  cover. 

The  duty  is  to  use  the  cars  and  other  appliances  usual  and  suita^ 
ble  to  its  business ;  nor  can  it  by  special  contract  relieve  itself  from 
that  duty.  The  law  demands-  that  the  railroad  company  shall  use 
safe  machinery,  prop^ly-constmcted  vehicles,,  employ  competent 
agents,  and  manage  the  whole  with  that  degree  of  skill  and  pru- 
dence necessary  to  the  successful  prosecution  of  the  business.  (Mo« 
bUe  A  Ohio  R.  K.  Co.  v.  Weiner,  49  Miss.  732.)      . 

In  Smith  v.  Railroad  Company,  12  Allen,  533,  584,  the  defend- 
ant ofEered  as  an  excuse  tliat  the  car  door,  which  was  broken  by 
the  cattle  (causing  the  loss  of  some  of  them),  was  reasonably  strong ; 
but  to  that  the  court  responded  that  "  it  was  in  the  power  of  the 
railroad  company  to  secure  a  car  sufficiently  strong  to  resist  the 
struggles  of  the  animals,  however  unruly."  The  company  "is 
bound  to  have  one  absolutely  and  actually  sufficient."  Welch  v. 
Baihmd  Co.,  10  Ohio  St.  69  et  seq. 

In  Steinway  v.  Railroad  Company,  43  N.  Y.  ISff,  the  goods 
were  destroyed  by  fire  communicated  by  sparks  from  the  chimney 
of  the  locomotive.  As  in  this  case,  there  was  an  exemption  from 
loss  by  fire.  The  point  considered  was,  whether  the  company  was 
culpable  for  not  vising  the  safest  apparatus  to  prevent  the  escape  of 
sparka  It  was  laid  down  as  the  rule,  "  that  if  there  was  anything 
lackine  in  the  construction  of  the  engine  which  sound  rules  re- 
quired it  should  have,  it  was  negligence."  The  company  must 
adopt  the  most  approved  modes  of  construction  and  machinery  in 
known  use,  and  also  the  "  best  precautions  in  practical  use  for  se- 
earing  safety."  So,  in  Jackson  v.  Railroad  Compan^r,  31  Iowa, 
176,  it  is  said  that  "  ordinary  care  and  prudence  require  the  use 
of  the  best  appliances  known." 

Whatever  special  contract  of  exemption  the  carrier  may  make, 

he  must  provide,  if  the  transportation  be  by  water,  a  seaworthy 

Teasel,  properly  equipped  and  furnished ;  or,  if  by  land,  yehides 

ofely  and  properly  constructed.    Aug.  on  Car.,  sect.  265.    And, 

more  thi>»  thaty  there  must  be  no  blame  or  fault  imputable  to  the 

cvriar  io  reference  to  the  storage  of  the  goods  on  the  vessel,  as  in 
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New  Jersey  Steam  NaviMtion  Company  v.  Merchants*  Bank,  6 
How.  (U.  S.)  385,  where  the  goods  were  placed  too  near  the  chim- 
ney, over  the  boiler-deck,  and  took  fire.  An^U  on  Carriers,  sect. 
265,  lays  down  the  rule  to  be,  that  there  can  be  no  exemption  for 
losses  occurring  from  a  defect  in  the  vehicle  or  mode  of  convey- 
ance. 

The  conrts  have  not  been  uniform  in  defining  the  degree  of 
*'  negligence,'*^  whether  gross  or  slight,  for  which  the  carrier  will 
be  liable  when  the  loss  occurs  from  a  cause  excepted  by  special 
contract  One  class  of  cases  holds  that  the  efiect  of  such  contract 
is  to  relieve  the  carrier  from  his  public  character  and  responsibility 
as  such,  and  place  him  on  the  footing  of  a  private  carrier,  under  a 
special  engagement  with  the  shipper,  and  that  he  is  only  liable  for 

Srpss  negli^nce.  Another  class,  looking  with  jealousy  upon  any- 
ling  which  relaxes  the  common-law  responsibility  of  the  public 
carrier,  declines  to  give  any  larger  efiect  to  the  special  contract  than 
to  relieve  the  carrier  from  liability  as  an  insurer  for  safe  delivery. 
The  point  made  in  Michigan  Southern  Railroad  Company  v. 
Heaton,  37  Ind.  448,  was  as  to  the  degree  of  negligence  which 
would  charge  the  carrier  for  a  loss  by  fire,  when  that  risk  was  ex- 
empted by  the  bill  of  lading.  The  court  held  that  the  carrier  could 
no  more  conti'act  "  for  a  slight  degree  of  negligence  than  for  gross 
negligence."  In  Graham  v.  Davis,  4  Ohio  St.  362,  it  was  held 
that  negligence,  whether  gross  or  slight,  could  not  be  the  subject 
of  a  contract.  So,  Steinway  v.  Erie  Kailway  Company,  43  N.  T. 
126,  holds  the  carrier  liable,  if  there  was  any  negli^nce  on  his  part, 
"  without  regard  to  any  supposed  distinctions  or  degrees  of  negli- 
gence." 

These  adjudications  are  of  the  class  of  cases  which,  we  think, 
declare  the  sound  and  salutary  rule,  that  whilst  the  railroad  com- 

f)any  may,  by  special  agreement  with  the  shipper,  stipulate  a^inst 
iability  for  losses  which  sometimes  happen  by  casualty  or  accident 
to  the  most  prudent  men — such  as  fire, — nevertheless,  as  a  public 
carrier,  the  company  is  held  to  the  performance  of  all  the  duties 
incident  to  the  employment.  Fidelity,  prudence  and  care  ai'e  ex- 
acted. Safe  motive-power,  with  all  the  best  constructed  appliances 
in  practical  use  to  arrest  the  escape  of  sparks  from  the  chimney, 
should  be  used.  Cars  should  be  so  constructed  as  to  afford  tlie 
greatest  protection  to  goods  liable  to  damage  from  rains,  or  easy  to 
ignite  from  sparks. 

At  this  day  the  great  railroad  companies  are  the  chief  arteries  of 
the  interior  commerce  of  the  country.  They  were  incorporated, 
with  their  extensive  franchises,  for  the  very  purpose  of  subserving 
the  needs  of  commerce  and  travel  as  public  carriers.  They  cannot, 
in  consonance  with  the  great  object  had  in  view  in  their  charters, 
surrender  their  character  of  public  carriers,  and,  by  contract  with 
individual  shippers,  assume  that  of  private  carriers.     They  are 


KXW   ORLEANS,  ETC.,   B.   B.  CO.  t.  FALEB  A  OO.       101 

bound  by  the  law  of  their  creation  to  accept  goods  and  passengers 
offered  for  transportation.  They  are  public  carriers  and  nothing 
else  ;  nor  can  they  abdicate  that  character  without  a  violation  oi 
their  fundamental  law. 

It  appears  that  the  train  on  which  the  plaintiff's  cotton  was 
shippea  was  made  up  of  both  box  and  flat-cars — ^five  or  six  of  the 
former,  and  two  of  the  latter. 

It  was  also  in  evidence  that  the  plaintiff  remonstrated  with  the 
depot  and  shipping  agent  of  the  company  about  putting  his  cotton 
on  the  flat<9irs.  It  was  not  disclosea  how  the  cotton  was  ignited. 
Most  probably  by  sparks  from  the  locomotive.  No  other  cotton 
was  burned  except  that  on  the  flat-cars.  Cotton  is  very  inflamma- 
ble :  easy  to  imite,  and  hard  to  extinguish  when  on  fire.  Ordinair 
prudence  would  suggest  that  it  should  be  stored  in  cars  of  such 
construction  as  would  give  the  largest  measure  of  security.  It  is 
almost  certain  if  the  plaintiff's  cotton  had  been  placed  in  a  box-car 
it  would  not  have  been  consumed.  The  company  had  bot-cars, 
which  were  more  secure  against  fire.  Its  duty  was  to  provide  the 
safest  cars  in  use  for  the  transportation  of  goods,  according  to  their 
quality  and  liability  to  special  perils. 

In  nolding,  therefore,  that  it  was  negligence  to  carry  cotton- 
bales  on  flat-cars  when  the  defendant  had  in  use  safer  cars,  we  fol- 
low the  doctrines  and  analogies  of  those  authorities  which  are  ap- 
proved in  Mobile  and  Ohio%ulix>ad  Company  v,  Weiner,  49  Miss. 
732,  and  others  hereinbefore  stated.  If  it  be  negligence  not  to  use 
the  most  approved  apparatus  known  to  the  defendant  to  prevent 
the  escape  of  sparks  from  the  chimney  of  the  locomotive,  as  held 
in  the  case  reported  in  43  N.  Y.,  it  cannot  be  prudence  to  omit 
any  other  precaution  (in  its  control)  which  it  can  take  for  the  safety 
of  inflammable  goods.  The  company  must  be  free  from  negli- 
gence. 

There  is  no  blame  or  negligence  in  carrving  lumber,  many  sorts 
of  barrel  freight,  and  other  goods  of  like  character  (not  apt  to  tf&e 
fire  from  sparks),  on  fiat-cars,  whilst  it  is  not  prudent  to  store  cot- 
ton-bales or  such  infiammable  material  on  them. 

The  duty  under  the  law  is  to  carry  and  deliver  safely.  That  duty 
is  not  performed  if  the  carrier  adopts  a  vehicle  or  car  for  infiam- 
mable goods  less  safe  than  another  in  known  common  use. 

Whatever  improvements  science  and  skill  have  made,  and  ex- 
perience has  tested  and  approved,  in  machinery  or  vehicles,  which 
eontribute  to  the  safety  oi  passengers  and  property,  must,  if  known 
to  the  railroad  company,  be  adopted. 

The  vast  interests  of  commerce  and  travel  which  are  intrusted  to 

tbese  public  carriers  require  that  much  of  them.    The  large  powers 

and  ^nchises  (including  that  of  eminent  domain,  in  appropriating 

private  property  to  their  use)  have  been  granted  in  consideration 

of  the  corresponding  benefits  and  advantages  which  they  afford  to 
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the  pablic.  It  is  not  ezaetiDg  too  smoh  of  tbem,  SL«r  imfmmg  a 
new  bnrden,  tint  they  shall  emplojr  care,  ekill  md  ^pruimm^  pm- 
poitioBed  to  the  magnitade  oi  tne  lateratts  confided  to  ikuaij  end 
the  perils  and  dangers  peculiar  to  that  mode  of  traospoitMBen. 

Iftbeefiedtcf  a^pecial  oantraet  limiting  their  fiainttrjr  mder 
tile  law  iball  be  permitted  to  relaK  their  da^  to  the  poMie,  aaod  to 
abate  that  measure  of  care,  skill  and  pradeoee  incident  to  Ike  em- 
plojrment,  then  will  the  door  be  opened  to  relieve  them  fma  those 
obligations  to  shippers  which  tdie  wisdom  of  the  common  laiw  has 
imposed,  and  then  will  the  owners'^  property  be  subjected  to  rides 
which  the  public  good  requires  should  rest  upon  the  company. 

The  question  in  every  case  should  be,  and  is.  Has  the  public 
carrier  acquitted  himseli  of  all  blame  }  Can  the  loss  be  r^erred  to 
omission  to  provide  the  safest  vehicle  in  use  for  the  partionlar 
property  t  if  the  loss  can  be  ascribed  to  a  failure  to  do  what  dili- 
moase  and  care  would  suggest  was  feasible  to  have  been  done,  then 
me  public  carrier  cannot  shield  himself  behind  an  exemption  in 
the  bill  of  ladiuj^. 

In  the  case  of  the  Mobile  and  Ohio  Bailroad  C!ompany  v.  W^- 
ner,  supra,  allusion  was  made  to  the  great  rdazation  of  the  reapon- 
sibiliiy  of  the  common  carrier,  induced  by  a  recognition  by  the 
Britisa  courts  of  the  validity  of  notices  to  Clippers,  which  were 
treated  as  special  contracts.  To  such  mischie&  did  the  practice 
lead,  that  Parliament  interposed  to  arrest  the  evil.  The  American 
courts,  after  some  vacillation,  have  almost  uniformly  denied  that 
a  common  carrier's  liability  can  be  limited  in  that  mode.  Whilst 
tolerating  a  reasonable  restriction  by  special  contract,  fairly  and  de- 
liberately assented  to,  the  courts,  whose  judgments  are  supported 
by  iJie  soundest  reasons  and  wisest  policy,  declare  also  the  doctrine 
that  common  carriers  cannot  by  contract  barsain  for  an  abatement 
of  that  degree  of  care,  skill  and  prudence  which  tiie  law  irapoflfia. 

Judgment  affiraaed. 


t 
t 
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iAd$tmm  Oim,  If.  T,  (H.  o/AppMU    1882.) 


Althmigli  in  the  State  of  New  York  common  carriers  may  by  ezprew  con- 
tact exempt  themaeWes  from  liability  for  their  own  nefflicence,  yet-  such  con- 
tneCs  in  oraer  to  have  aoeh  effect  mnst  be  plainly  and  diitinctly  ezpreiMd 
•o  tbst  their  purport  ooanot  be  miaunderstooa  by  the  shipper. 

A  deliTerea  certain  trees  to  a  railroad  company  for  carnage  and  received  a 
long  printed  shipping  contract  which  he  siffned.  This  contract  contained 
nnmeroiis  prorisions  exempting  the  company  from  the  extraordinary  liabilities 
<ti  canieni  and  ako  from  liabuity  *'  for  damage  occasioned  by  delays  from 
maij  oaoae  or  change  of  weather.''  Mdd,  that  the  terms  of  the  shipping- oon- 
tract  were  not  effectual  to  exempt  the  company  from  liability  for  a  loss  oo- 
coning  thxongh  an  unieasonable  detention  occasioned  by  the  company's  n^- 
Ugenoe. 

AjTDBBwa,  Cb,  J. — We  have  recently  held  in  Mynard  «.  The 
Syraense,  Binghamton  and  New  York  R  B.  Co.,  71  K  Y.  180, 
that  a  ahipping  oontnict  made  by  a  common  carrier  for  the  carriage 
of  live  stock,  whereby  the  shipper,  in  consideration  of  a  reduced 
n^  for  the  carriage,  agreed  ^  to  release  and  discharge  the  carrier 
from  all  claims,  demands  and  liabilities  of  every  kind  whatsoever, 
for,  or  on  account  of,  or  connected  with  any  damage  or  injury  to, 
or  the  Ices  of  said  stodc  or  any  portion  thereof,  from  whatsoever 
canaeB  arising,''  did  not  operate  to  exempt  the  carrier  from  liabil- 
i^  for  loss  occasioned  by  its  own  negligence. 

The  words  ^^  from  whatsoever  cause  arising"  were  as  broad  and 
comprehensive  as  possible.  The  court,  however,  refused  to  con- 
strue them  as  covering  a  loss  arising  from  the  negligence  of  the 
carrier,  not,  as  I  understand  the  decision,  because  the  words  in  their 
ordinary  signification  and  interpretation  did  not  include  a  loss  of 
this  chwicter  but  because  it  is  a  part  of  the  rule  which  in  this- State 
allows  a  common  carrier  to  contract  against  his  liability  for  negli- 
gence, tiiat  the  contract  must  in  terms  and  expressly  exem|)t  tne 
carrier  from  liability  on  this  account. 

The  practice  of  common  carriers  making  special  acceptances  ex- 
empting diem  from  the  extraordinary  responsibility  imposed  xipon 
them,  tMOgh  contntty  to  the  policy  of  the  common  law,  liable  to 
abuse  and  productive  of  inconveniences,  has  obtained  too  long  tol)e 
nowqueslioDed.  *In  this  State  it  has  b^n  extended  so  as  to  au- 
ihorijse  ^'special  acceptance  exempting  them  from  liability "fdr'fheir 
cwn  negligence.  -But  a  contract  exempting  a  bailee  for  'mr^  horn 
the  Obligation  of  care  on  his  phttj  in  respect  to  the  goods  in  his 
costody^iaytO'Saylihe  least,  unreasonable;  and  while  the  law  does 
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not  ffo  to  the  extent  of  making  it  void  on  that  ground,  yet  the 
qnahiication  that  to  have  that  efiect  it  mnst  be  plainly  and  dis- 
tinctly expreBsed,  bo  that  it  cannot  be  misunderstood  by  the  ship- 
per, is  so  obviously  just,  in  view  of  the  methods  of  business  and  the 
want  of  knowledge  of  the  force  and  construction  of  contracts  on 
the  part  of  the  great  mass  of  persons  dealing  with  the  transporta^ 
tion  lines  of  the  coantty,  that  it  ought  not  to  be  relaxed. 

This  case  is  an  illustration.  The  plaintiff,  desiring  to  ship  trees 
from  New  York  to  Geneva,  applied  to  the  defendant  in  New  York 
to  have  them  carried,  and  a  printed  paper,  which  occupies  nearly 
two  printed  pa^s  of  the  appeal  book,  is  presented  to  him  by  the 
carrier  as  the  shipping  contract,  containing  a  lai^  number  of  special 
exemptions,  and  among  others,  for  ^^  damage  occasioned  by  delays 
from  any  cause,  or  change  of  weather."  Tlie  plaintiff  signs  the 
paper,  and  the  trees  are,  as  we  must  assume  upon  the  case,lo6t  by 
the  negligent  delay  on  the  part  of  the  defendant  and  its  servants 
in  transporting  them,  and  tne  defence  is  that  the  contract  included 
an  exemption  from  loss  by  the  carrier^s  negligence.  It  may  be  ad- 
mitted that  a  careful  reading  of  the  contract  would  apprise  a  person 
skilled  in  the  interpretation  of  contracts,  that  loss  by  negligent  de- 
lay was  included.  Some  of  the  exemptions  in  the  paper  relate  to 
extraordinary  liabilities  imposed  upon  carriers  by  the  common  law, 
not  connected  with  fault  on  their  part.  But  in  case  of  loss  by  do- 
lay  in  the  transportation,  the  carrier  is  not  an  insurer,  and  is  by  the 
common  law  liable  only  when  the  delay  was  negligent,  and  the  ar- 
gument is  that  the  shipper  must  be  presumed  to  have  understood 
this,  and  therefore  to  have  known,  when  he  signed  the  contract, 
that  it  was  intended  to  cover  a  loss  arising  from  negligent  delay  in 
transporting  the  property.  This  is  theoretically  true.  But  we  think 
it  may  be  safely  assumed  that,  in  the  great  majority  of  cases,  it  is 
practically  untrue,  and  that  shippers  would  not  generally  under- 
stand that  the  contract  absolved  the  carrier  from  responsibility  for 
the  consequences  of  its  own  negligence.  The  circumstances  under 
which  contracts  of  this  kind  are  usually  made  preclude  a  careful 
consideration  by  the  shipper  of  their  language  and  effect,  and  it  is 
not  too  much  to  require  tnat  the  carrier,  who  usually  prepares  the 
contracts  in  advance,  and  exacts  the  consent  of  the  shipper  as  a 
condition  of  taking  his  property,  shall,  in  explicit  language,  if  he 
seeks  to  rid  himseBof  the  obligation  of  care,  and  free  himself  from 
responsibility  for  his  own  negligence,  express  this  intention  in  his 
contract,  and  that  it  shall  not  be  left  to  inference,  argument  or  con- 
struction from  general  language. 

There  is  an  almost  unbroken  line  of  judicial  expressions  to  the 
effect  that  general  words  will  not  operate  to  exempt  a  carrier  from 
liability  for  his  own  negligence.  In  New  Jersey  Steam  Navigar 
tion  Co.  V,  Merchants'  Sank,  6  How.  TJ.  8.  344,  Nelson,  J.,  re^r- 
ring  to  the  contract  in  that  case,  said:  ^' The  language  is  general 
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md  broad,  and  might  veiy  well  comprehend  every  description  of 
risk  incident  to  the  shipment.     But  we  think  it  would  be  going 
farther  than  the  intent  of  the  parties,  iipon  any  fair  and  reasonable 
oonstniction  of  the  agreement,  were  we  to  regard  it  as  stipulating 
for  wilful  misconduct,  gross  negligence,  or  want  of  ordinary  care. 
In  Alexander  v.  Greene,  7  Hill,  533,  where  the  carrier  claimed  ex- 
emption from  liability  for  negligence,  under  a  stipulation  to  tow 
plaintiff's  boat,  "^^  at  the  risk"  of  the  master  and  owners,  it  is  said : 
''To  maintain  a  proposition  so  extravagant  as  this  would  appear  to 
be  the  stipulations  of  the  parties  ought  to  be  most  clear  and  ex- 
plicit, showing  that  they  comprehended  in  their  arrangement  the 
case  that  actually  occurred."    in  Wells  v.  Steam  Navigation  Co.,  8 
N.  Y.  875,  Judge  Gardner  says:  "  We  held  then,  if  a  party  vested 
with  a  temporary  control  of  another's  property,  for  a  special  pur- 
pose of  this  sort,  would  shield  himself  from  a  responsibility,  on  ac- 
eount  of  the  gross  neglect  of  himself  or  his  servants,  he  must  show 
his  immunity  on  the  face  of  his  agreement,  and  that  a  stipulation 
60  extraordinary,  so  contrary  to  general  usage  and  the  understand- 
ing of  men  of  business,  would  not  be  implied  from  a  general  ex- 
pression, to  which  effect  might  otherwise  be  given."    Johnson,  J,, 
m  Kaginn's  Case,  56  K.  Y.  168,  says :  ''  But  the  contract  will  not 
be  deemed  to  except  losses  occasioned  by  tlie  carrier's  negligence, 
unless  that  be  expressly  stipulated."     And  in  the  case  of  Mynard, 
which  contains  the  latest  expression  of  this  court  upon  tlie  subject, 
it  is  said :   ^'  The  carrier  should  not  be  released  irom  the  conse- 
quences of  his  own  wron^ul  acts,  under  general  words  or  by  im- 
plication."    In  some  of  the  cases  cited  reference  is  made  to  the 
circumstance  that  the  contract  of  exemption  then  before  the  court 
might  have  effect  without  applying  it  to  the  case  of  negligence, 
but  tliis  is  referred  to  as  ground  for  excluding  the  inference  ofan  in- 
tention that  that  subject  was  in  the  minds  of  the  parties  to  the  con- 
tract   But  the  cases  do  not,  we  think,  rest  upon  that  circumstance^ 
but,  as  we  have  said  before,  upon  the  broader  and  more  practical 
and  satisfactory  ground,  that  where  the  carrier  claims  to  have  been 
exempted  by  a  special  acceptance  from  liability  for  his  negligence, 
or  tlie  negligence  of  his  servants,  he  must,  in  the  language  of 
Gkutlner,  J.,  ^  show  this  immunity  on  the  face  of  his  agreement" 
We  think  the  non-suit  was  improperlv  granted  at  uie  Circuit, 
and  that  the  judgment  should  be  reversed  and  a  new  trial  granted* 
Danforth,  Finch  and  Tracy,  J. J.,  concur. 
Bapallo,  Miller  and  Earl,  J.  J.^  dissent. 

See  note.  8  Am.  andEng.  R  R.  Cas.  87L 
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Chalk 

V. 

OiLhxuofrrm,  OoumsiA  Am)  Auoubta  B.  B.  Oo. 

(85  i9MA  Carolina  BeporU^  428.     Outo^tfr  7>rm,  1881.) 

In  an  actioii  for  damages  agahist  a  ndlwmy  company  to  recover  4jkb  rtXvM 
•of  goods  lost  by  the  alleged  negligence  of  the  defendant,  it  appsnued  that 
after  the  arriTal  of  the  goods  they  were  placed  on  a  platform  at  the  depot 
for  the  conyenience  of  delivery  to  consignees,  ana  remained  there  for 
■nearly  two  days;  notice  of  their  arrival  was  given  the  plaintiff,  who  paid 
the  freight  charges  with  fall  knowledge  of  the  place  of  deposit,  but  failfd 
to  remove  them  on  account  of  his  inability  at  the  time  to  procure  the 
rservices  of  city  draymen  for  that  purpose,  and  in  the  afternoon  of  the 
second  day  they  were  destroyed  by  fire,  together  with  much  of  defendant*8 
property  ;    HM, 

There  was  a  delivery  in  law  of  the  goods  to  the  plaintiff  consignee,  Which 
•exonerated  the  defendant  company  from  liability  as  warehousemen. 
The  fact  that  the  fire  originated  in  a  steam  cotton  compress,  erected  on  *the 
•company^s  premises  with  its  permission  but  not  under  its  control,  does  not 
•constitute  negligence  in  the  defendant,  the  permission  to  erect  the  same 
jiot  being  the  proximate  cause  of  the  injury  sustained  by  the  plaintiff. 

(Hiilitfdv.  K.  R.  Co^  6  Jones,  848,  cited  and  approved.) 

OiYiL  Action  for  damages  tried  at  Fall  Term,  1880,  of  Medklen- 
bni^  Superior  Caart,  before  Seymour,  J. 

Judgment  for  plaintiffs,  appeal  by  defendant. 

Mefisrs.  Bynum  &  Grier,  Hinsdale  &  Deveretiz,  Walttr  CHark 
and  T.  M.  !rittman,  for  plaintiffs. 

Messrs.  Wilson  &  Son,  for  defendant. 

SicrTH,  C.  J. — The  action  is  to  recover  from  the  defendant  eom- 
pany  compensation  for  damages  to  one  hundred  barrels  of  flonr 
which  had  been  transported  from  St.  Louis,  and  over  its  rail- 
road from  Augusta  in  Georgia  to  Charlotte  in  this  stftte,  aad 
was  a  part  destroyed  and  the  rest  injured  by  fire  while  on  the  city 
platform  at  the  latter  terminus  before  removal.  The  flonr  arrived 
nt  Charlotte  on  defendant's  train  on  the  evening  of  April  14tih, 
1875,  and  was  unloaded  and  put  on  the  platform,  the  udual  pkoe 
for  the  d^Ksit  and  delivery  of  freight  to  consignees,  the  nBKt 
morning. 

Notice  of  the  arrival  and  of  the  freight  chaiges,  which  iMmB  !re- 
•quired  to  be  paid  before  the  removal  of  goods  bv  the  oonsi£;nee, 
was  conveyed  on  a  ^po^l  card  of  l9ie  date  of  April  14:th,  which  the 
general  agent  testifies  he  directed  his  office  clerk  to  give  on  that 
^ay,  but  which  the  plaintiff.  Chalk,  testifies  he  took  from  the  post- 
office  on  the  morning  of  tlie  16th,  being  himself  absent  on  the 
day  preceding,  though  his  two  co-partners  remained  in  the  city. 
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l%e  oompofny's  agent  also  testified  to  bis  impressian  lihat  a  dlei^or 
emplojee  of  tSie  plaintift  came  to  the  depot  and  made  inqaiiy 
aboot  the  flour  on  the  da^  of  the  transfer  from  the  cars  to  the  plat- 
fonn ;  bot  he  certainly  did  call  on  the  morning  of  the  16di  arooat 
8  o^cbd:,  according  to  his  recollection,  and  with  a  bank  diedc  paid 
the  charges  for  freight  in  fnlL  The  city  platform,  containing  the 
floar  for  convenient  delivery  and  removal,  and  where  it  was  the 
custom  of  the  plaintiffs  and  other  consignees  in  CSiarlotte  to  receive 
their  goods,  none  of  whom  made  any  exception  thereto,  was  in 
width  30  feet  and  in  length  400  feet,  and  built  by  the  city  upon 
land  of  the  defendant,  for  the  convenience  of  the  cotton  trade  and 
the  railroads  converging  at  that  point.  This  platform  was  not 
under  die  defendant's  control,  and  its  eastern  part  on  the  sontib 
side  was  coimected  by  a  gangway  with  the  defendant's  brick  and 
tin  covered  depot  bmlding,  and  at  the  west  end  of  the  platform 
was  erected  a  cotton  press,  moved  by  steam,  and  350  feet  distant 
from  the  depot  buildms  on  land  of  the  defendant,  and  put  up  with 
its  oonsent,  but  not  under  its  control  or  supervision. 

The  ptuntiff,  Ghalk,  testifies  that  on  being  advised  of  the  arrival 
of  die  nonr,  he  was  unable  to  procure  transportation  from  a  city 
drayman  to  whom  he  applied,  and  made  ineffectual  efforts  to  obtain 
the  means  of  removing  it,  and  that  before  the  return  of  their  clerk 
who  had  been  sent  to  pay  the  charges,  he  heard  the  alarm  of  fire, 
and  the  defendant's  ^ent  fixes  the  hour  at  2.30  p.  h.,  on  his  re- 
tarn  from  dinner.  There  was  a  large  quantity  of  cotton  lying  on 
the  city  and  K.  C.  Railroad  company's  platforms,  and  from  this 
latter  place  the  fire  was  communicated^  to  the  defendant's  cars 
on  the  track  by  the  depot,  and  thence  to  the  depot  building, 
which  was  entirely  consumed.  A  very  high  wind  was  blowing 
from  the  Bouthwest,  and  the  fire  spread  with  such  rapidity  that  it 
was  impossible  to  arrest  its  progress  after  its  commencement,  until 
the  damage  was  done  to  the  pUuntifi's  goods.  The  cotton  press 
was  built  to  compress  cotton  for  railroad  transportation,  the  dif- 
ferent companies  paying  therefor  according  to  certain  pro  rata 
rules  entered  into  between  them  and  connecting  roads  and  steam- 
ship companies,  and  was  in  operation  just  before  the  fire  Which  came 
from  the  direction  of  its  location.  A  witness  stated  that  his  im- 
pression was  that  the  smokestack  had  no  spark  arrester  attached 
to  it 

A  series  of  instructions  were  asked  to  be  submitted  to  the  jury 
on  behalf  of  tbe  defendant,  which  may  be  condensed  in  the  fol- 
lowing propositions  : 

1.  Tlie  payment  of  fret^t  with  the  knowledge  of  the  situation 
of  the  flour  is  a  delivery  in  law  and  exonerates  defendant  from 
foither  liabUity  for  loss. 

S.  Wodoe  to  the  consignee  of  the  arrival  of  the  goods  is  not 
n< 
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3.  If  the  plaintiff  had  sach  a  notice  on  the  15th,  the  day  before 
the  fire^  reasonable  diligence  in  removing  them  was  required  and 
not  exercised. 

4.  If  negli^nce  can  be  imputed  to  the  defendant  in  permitting 
the  construction  and  working  of  the  compress  upon  their  premises, 
it  is  not  the  proximate  cause  of  the  injury  and  imposes  no  liability 
on  it  therefor. 

5.  Upon  the  facts  proved,  the  defendant  is  not  chargeable  with 
negligence,  and  the  burden  of  proof  rests  upon  the  plaintifiEs  in  this 
respect. 

The  court  charged  as  requested  as  to  the  onus  probandi,  but  de- 
clined to  ^ve  the  other  instructions,  and  directed  the  jury,  that 
the  defendant's  liability  as  a  common  carrier  ceased,  if  not  before, 
on  the  payment  of  freight,  and  thereafter  their  liability,  if  any,  was 
that  of  a  warehouseman  of  whom  ordinary  care  only  is  required, 
and  this  continues  until  the  consignees  have  had  a  reasonable  time 
after  the  arrival  of  their  goods  to  take  them  away,  and  if  it  was  the 
custom  of  the  defendant  to  notify  consignees  of  the  arrival  of 
their  goods,  and  this  notice  only  reached  the  plaintiffs  on  the  16th, 
and  tliey  thereafter  used  due  diligence  in  attempting  to  get  them 
away,  and  were  prevented  by  the  lire,  then  the  defendant  would 
be  responsible  for  the  damage ;  that  if  the  platform  was  rendered 
dangerous  by  reason  of  the  proximity  of  the  compress,  so  that  a 
person  of  ordinary  prudence  would  not  have  exposed  his  property 
there,  then  the  plaintiffs  would  be  entitled  to  recover. 

The  directions  ^ven  the  jury  that  the  liability  of  the  defendant 
as  a  common  earner  passed  into  that  of  a  warehouseman  at  if  not 
before  the  time  when  the  freight  bill  was  paid,  if  it  did  not  then 
terminate  by  delivery  and  acceptance,  though  not  subject  to  review 
in  this  appeal,  is,  in  our  opinion,  a  correct  exposition  of  the  law 
governing  that  class  of  puolic  agencies  in  their  relation  to  those 
whose  goods  they  transport,  and  is  warranted  by  well  settled  de- 
cisions in  this  and  other  states,  and  the  rule  itself  is  reasonable  and 
just.  Chief  Justice  Shaw,  in  an  elaborate  opinion  quoted  with 
approval  by  an  eminent  author  in  his  work  on  railroads,  thus  an- 
nounces the  measure  of  liability  of  such  companies:  They  are 
responsible  as  common  carriers  until  the  goods  are  removed  from 
the  cars  and  placed  on  the  platform,  and  if  on  account  of  tlieir 
arrival  in  the  night,  or  at  any  other  time  when  by  the  usage  or 
course  of  business  liie  doors  of  the  merchandise  depot  or  warehouse 
are  closed,  or  for  any  other  cause,  the  consignee  is  not  then  ready  to 
receive  them,  it  is  tne  duty  of  the  company  to  store  safely,  under 
the  char^  of  careful  and  competent  servants,  ready  to  be  deliv- 
ered, and  actually  deliver  them  when  duly  called  for  by  parties 
authorized  and  entitled  to  i*eceive  them,  and  for  the  peirormance 
of  these  duties  after  the  ^oods  are  delivered  from  the  cars^  the 
company  are  liable  as  warehousemen,  or  keepers  of  goods  for  hire. 
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2  Bed.  Bailroads,  p.  52,  §  157.  So  in  Hilliard  v.  Kailroad  CompaBy, 
6  Jones,  343,  Bumn,  J.,  declares  that  ^'  after  the  ^oods  are  placed 
in  the  warehouse,  the  owner's  interest  is  protected  by  another  re* 
8ponsibility  of  the  company  which  arises — that  of  a  warehouseman, 
bound  to  take  ordinary  care  of  the  goods.  See  also  Whart  Keg. 
§  569. 

Applying  the  principle  to  the  facts  of  the  present  case  it  will 
be  seen  that  the  flour  placed  on  a  platf  onu  (as  usual  with  others 
and  the  plaiutifb  themselves  theretofore,  and  without  objection  or 
complaint  from  either),  accessible  to  the  owners  and  convenient  for 
delivery  to  them,  remained  there  for  nearly  two  days,  and  on  the 
second,  the  transportation  paid  for  with  full  knowledge  of  the 
place  of  deposit  and  without  any  suggestion  of  an  exposure  to  peril, 
until  in  the  afternoon  they  are  destroyed  by  the  fire  with  much 
property  of  the  defendant.  Wherein  lies  any  negligence  t  If 
what  occurred  is  not  in  law  a  delivery  to  the  owner  so  as  to 
make  future  risks  his  own,\the  goods  were  where  they  would  have 
been  required  to  be  placed^ had  he  procured  the  means  of  trans- 
portation, and  the  doing  this  in  preparation  for  their  removal 
shows  no  want  of  prudence  or  care  in  tne  company,  and  the  sud- 
denness and  fierceness  of  the  advancing  flames  permitted  no  re- 
moval to  a  place  of  greater  safety  afterwards. 

But  the  charge  imputes  a  culpable  carelessness  and  want  of  fore- 
sight in  allowing  the  construction  of  a  compress  so  dangerous  in 
the  vicinity  of  such  inflammable  materials  as  cotton,  under  the 
conditions  from  which  the  jury  were  left  at  liberty  to  infer  a  legal 
liability  in  the  defendant  upon  that  ground.  There  is,  of  course, 
danger  from  fire  in  the  use  of  steam  power  for  transportation  and 
for  the  compression  of  cotton  bales  to  a  smaller  size,  and  vet  the 
public  interests  demand  the  use  of  it  for  both  purposes.     The  com- 

I)re86e8  reduce  largely  the  costs  of  carriage  in  the  stoi:age  of  a 
aiger  number  of  bales  in  the  cars  used  in  transportation.  Steam 
cannot  be  dispensed  with,  notwithstanding  the  perils  of  its  use, 
without  great  detriment  to  the  agricultural  and  commercial  pros- 
perity of  the  country,  and  all  that  can  be  required  is  the  employ- 
ment of  such  means  as  are  calculated  to  remove  or  reduce  the  penis 
encountered  in  the  employment  of  the  dangerous  but  most  valuable 
agent  But  this  question,  which  might  anse  if  the  owners  of  the 
compress  were  sued  and  charged  with  neglect  in  not  providing 
their  smokestack  with  a  spark-arrester,  or  m  the  careless  manage- 
ment and  working  of  the  machinery  itself,  is  not  presented  in  this 
appeal,  since  the  permission  to  put  it  up  on  defendant's  premises 
is  not  the  proximate  cause  of  the  injury,  or,  as  it  is  sometimes  said, 
there  is  no  causal  connection  between  tliem. 

A  negligence  followed  by  liability  to  others  is  defined  as  ^'  the 
judicial  cause  of  an  injury  when  it  consists  of  such  an  act  or  omis- 
sion on  the  part  of  a  responsible  person  as  in  ordinary  natural 
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ieqfieiiee  immediately  results  in  such  injnry.''  Whac  Ibg.,  §^t3* 
It  mii«t  be  the  natural  and  proximate  consequence  of  Htm.  aot  oem- 
plained  of.     2  Greenl  Evi.,  §  256. 

Measured  by  this  rule^  the  damage  is  toa  vemotdj  oomieoted 
yfith  the  imputed  negligence  to  expose  the  de£endaat.tethe  action. 
The  redress,  if  any,  must  be  pursued  against  the  owners  of  the 
oomi»^es8. 

As  upon  ascertained  facts,  negligence  is  a  question  of  lam  to  be 
dediu^d  by  the  court,  in  which  the  defendant  was  entitled  to  the 
instruction  that  the  evidence  disclosed  no  neglect,  in  the  company 
for  which  it  is  liable.  This  view  is  fully  sustained  by  the  ruling- 
in  a  case  not  dissimilar  in  the  facts  to  wmch  our  attention  haabeen 
calledi    Enapp  v.  Curtis,  9  Wend.  60. 

Dllere  is  error,  and  must  be  a  new  triaL    Let  tiiia  be  cectifiad* 

Error.    Venire  de  novo. 

Tba<  vary  excellent  treatise  of  Ifr.  Lawson  on  the  contracts  of  carrriers 

§  resents  so  fully  and  so  clearly  the  whole  law  as  to  the  right  of  camers  to 
mit  their  liability,  that  no  further  conunent  upon  the  cases  pabliahod  mior 
to  the  appearance  of  that  book  ia  needed.  Neany  tiiree  yeara,  however^  nave 
elapsed  ainoe  Mr.  Lawaon's  treatise  issued  from  the  mess.  A  number  o£  im* 
portant  oases  have  durinjg^  that  time  been  dedded.  it  ia  proposed  in  the  fol- 
lowing note  to  give  a  brief  digest  of  these  recent  decisions. 

United  States  Courts. — ^A.  carrier  cannot  by  stipulating  aeainst  liability 
for  a  loss  by  fire  exempt  himself  from  liability  for  a  loss  occasioned  by  a.  fire 
caused  by  the  negligence  of  himself  or  his  servants.  Moser  fh  Qalland,  IT 
Blatohi  C.  C.  412. 

A.  carrier  may  lawfully  limit  its  liability  to  a.  reasonable  sum  (e*K^  ^(y> 
for  the  loss  of  a  trunk  or  box,  the  contents  of  which  is  not  reTealed  to  it. 
Id: 

Where  a  bill  of  lading  stipulated  that  a  carrier  should  not  be  responsible 
for  loss  or  damage  by  fire,  and  the  goods  were  stopped  in  transit  by  a<  mob, 
set  fire  to  and  consumed,  hddj  that  the  burden  of  proof  was  on  the  consignor 
in  an  action  s^ainst  the  carrier  to  prove  that  the  loss  was  occasioned  by  the 
negligence  oi  carrier  or  his  servants.  Wcrtheimer  a.  Penna.  R.  Co.  17 
Blatch.  C.  C.  421. 

Where  the  shipper  signs  a  bill  of  lading  limiting  the  amount  in  which  the 
carrier-  shall  be  liable,  the  provisiona  of  suoh.  bOl  of.  ladJn|p  are  landing. 
Hart.  a.  Pennsylvania  B.  Co.  7  Fed.  Rep.  680. 

llUnoia. — The  mere  fact  that  a  shipper  receives  a  bill  of  lading  containing 
a. clause  limiting  the  carrier^s  responsibility  does  not  of  itself  operate  to  ex- 
empt-the  carrier. '  In  order  to  have  that  effect,  it  must  appear  tnat  the  ship- 
per knew'the  contents  of  the  bill  of  lading  and  assented  thereto.  Whether 
he  has.  done-  so  or  not,  is  a  question  for  the  jury.  Meroliant'a  Despatcb 
Trans.  Co.  a.  Leysor,  d9  111.  48.  . 

Where  in  such  case  the  shipper  reads  the  receipt  and  makes  no  objection, 
his  assent  thereto  will  be  presumed.  Merchant's  Despatch  Trans;  Co.  a.  Jocst- 
inf^  89  Dl.  1(!^. 

The  fact  that  tbe  merehant  of  whom  goods  are  puiehaaed  knew,  of  audi 
limitation  of  liability  in  the  reoeipt  given  when  they  shipped  .the  goodsi  is 
not  sufficient  to  lessen  the  common  law  liability  of  the  carrier,  unless  there 
be  proof  that  such  merchant  had  power  to  enter  into  such  special  contrsct 
with  the  carrier.  In  the  absence  of  evidence,  it  will  be  presumed  that  ha 
hadfDO  such  power.    Id. 
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m  reoupt  ia  given  by  the  carrier  at  the  time  of  rcceiTing  the  gooda,. 
he  cannot  subsequently  limit  his  liability  by  a  receipt  afterwards  glTen^ 
lAen  it  appears  that  the  shipper  had  no  knowledge  of  the  terms  ox  such 
receiptor  of  «ny  claim  of  right  on  the  canier^s  part  to  limit  his  liability. 
The  Amerieao  Bzpress  Co.  9.  Spellman,  90  UL  IW, 

Tks  aasent  of  a  shipper  to  the  conditions  of  a  bill  of  lading  limitiiig  tbe* 
carrier^  liability,  will  not  be  inferred  from  the  mere  acceptance  of  the  bill 
by  Ida  without  obiection,  nor  from  the  fact  of  his  baring  formerly  reoeired 
siniilar  bills.  Both  these  facts  are  eyidence  of  such  assent,  howeyer,  and 
may  g»  to  the  jury.    Brie  and  West  Trans.  Co.  e.  Dater,  91  HI.  I9ft. 

Wbeie  a  carrier  seeks  to  limit  his  liability  by  special  contract  he  is  bound- 
by  tbe  law  of  the  State  where  the  contract  was  made.  Michigan  Central 
R  Cb.  fu  Boyd,  91  111.  268. 

In  Massacbusetts  in  order  to  render  a  clause  in  the  bill  of  lading  limiting 
tilie  liability  of  the  carrier  effectual  for  that  purpose^  the  bill  must  be  taken 
by  the  consigBor  without  dissent  at  the  time  of  the  deliTery  of  the  property 
for  transportation.  If  such  bill  be  given  a  few  days  after,  and  be  masentea 
frooi  by  the  consignee  or  owner,  the  carrier  is  not  protected.    Id. 

The  fact  that  the  owner  of  g^oods  by  himself  or  his  clerk  filled  up  a  railway 
mosiptfor  goods  shipped,  which  receipt  contains  &  clauae  limiting  tbe  car- 
rier^ liability,  is  OTiaence  to  go  to  a  jury  of  an  assent  hj  such  owner  to  tbe 
sCspulationa  of  the  receipt  It  is  not,  however,  condusiTe  in  that  respect. 
Baseowits  v.  Adams  Bxpress  Co.,  98  Bl.  698. 

Where  such  receipt  was  the  receipt  of  another  company,  Mi2,  that  it  waa 
inopenitiTe  even  for  the  purpose  above  dengnated.    Ia. 

A  carrier  gave  a  receipt  for  three  bales  of  furs  coDtstining  a  clause  exempt- 
ia^  him  from  liability  for  any  loss  or  daraaffe  '<of  any  box,  package  or 
thing*  for  over  $50.  The  furs  being  lost,  Am,  that  tbe  consignor  could 
recover  $80  for  each  bale^    Id. 

Where  an  express  company  enters  into  a  contract  for  carriage,  whereby  it 
exempts  itself  from  lialnutv  for  loss,  it  will  nevertheless  be  responsible  for 
the  negligence  of  a  railroad  company  to  whom  it  commits  the  goods.    Id. 

Massachusetts. — ^A  clause  in  a  oil!  of  lading,  *'  specie,  bank  bills  and  other- 
articles  of  great  intrinsic  or  representative  value  will  only  be  taken  upon  a 
representation  of  their  value,  and  by  a  special  agreement,''  was  held  not  to 
apply  to  a  family  portrait  enclosed  in  a  wooden  case.  Green  ••  Boston  and 
Lowell  R.  Co.,  128  Mass.  221. 

See  Michigan  Central  R.  Co.  e.  Boyd,  91  Bl.  268. 

Mfniiesota. — A  common  carrier  cannot  by  special  contract  limit  his  liability 
to  caaes  of  injuries  caused  by  gross  negl^nce.  He  will  in  any  event  be 
liable  for  his  own  negligence  and  that  of  his  servants.  Shriver  e.  Sioux  City 
end  St.  Paul  R.  Co.,  24  Minn.  508. 

Where  there  is  a  contract  limiting  the  liability  of  a  common  carrier  of 
goods  and  a  loss  occurs,  tbe  burden  is  on  the  carrier  to  show  from  what  cause 
the  loss  occurred.    Id. 

MIssiseippi* — A  railroad  company  acting  as  a  carrier  cannot  by  special  con- 
tract exempt  itself  from  liabili^  for  a  loss  occasioned  by  a  failure  to  provide 
the  safest  and  most  approved  engines  and  other  rolling  stock.  New  Orleans,, 
ate.,  R  Oo.ei  Fider  ^  Co.,  68  luss.  911  8.  C.  supra. 

A*  sfaipped'certain  cotton  on  a  railway,  receiving  a  bill  of  lading  marked' 
''not  responsible  for  loss  or  damage  by  fire  or  water. '^  The  cotton  was,  con- 
trsry  to  A:.*s  protest^  placed  on  flat  cars,  and  while  in  transit  was  ignited  and 
burned  by  sparks  from  the  engine,  which  hsda  defective  spark  arrester;  hMj 
the  cafrier  was  liable  for  the  loss.    Id. 

New  York. — ^A.  shipped  on  a  steamship  certain  gold  coin,  receiving  a 
ap^'vribich  exensptea  the  steamship  company  from  liability -for  loss  by 
*' that  on  land  or  afloat,"  and  '*by  barratry  of  master  or  mariners."    Thi* 
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gold  WM  stolen  en  route  by  the  purser.    ITdd,  that  the  carrier  was  exempt 
from  liability.     Spineiti  v.  Atlas  Steamship  Co.,  80  N.  T.  71. 

Where  a  carrier  enters  into  a  contract  for  the  transportation  of  goods  be- 
yond its  own  line,  and  inserts  into  the  contract  a  clause  limiting  the  liability 
of  itself  and  its  connections,  said  clause  will  enure  to  the  benefit  of  all  the 
carriers  in  the  line  of  transit.  Whit  worth  et  al.  e.  Erie  Ry,  Co., '45  N.  T. 
Superior  Ct.  602  8.  C. ;  87  N.  T.  418;  0  Am.  and  E.  R.  Cas.  840. 

Where  the  contract  of  carriage  provided  that  the  carrier  should  be  exempt 
from  liability  for  all  loss  or  damage  to  the  goods  by  fire  while  in  transit,  or 
while  in  deposit  or  at  depots,  and  the  evidence  showed  that  said  goods  had 
been  destroyed  while  stored  in  a  wooden  freight  depot  by  a  fire,  the  oricin 
of  which  was  unknown,  communicated  from  the  passenger  depot,  which  lay 
on  the  other  side  of  an  eighty-foot  slip;  htld,  that  the  burden  of  proof  was 
on  the  plaintiff  to  show  negligence  on  the  part  of  the  carrier,  and  that  the 
evidence  failed  to  show  such  negligence.    Id. 

However  broad  and  general  the  language  of  a  carrier's  contract  may  be,  if 
it  does  not  specifically  and  in  express  terms  release  him  from  the  conse- 
quences of  his  own  negligence,  ana  if  the  general  words  may  operate  with- 
out including  such  negligence,  that  interpretation  will  be  given  to  them. 
Holsapple  «.  Rome,  W.  and  O.  R  Co.,  86  N.  Y.  275;  3  Am.  and  Eng.  R. 
Cas.  487. 

A  bill  of  lading  for  live  stock  contained  a  clause  providing  that  in  consid- 
eration of  the  reduced  freight  the  carrier  should  be  exempt  from  liability  for 
loss  "  caused  by  burning  of  hay,  straw  or  other  material  used  for  feeding  said 
animals  or  otherwise."  While  in  transit  a  fire  occurred  through  the  negli- 
gent failure  of  the  company  to  provide  a  proper  spark  arrester,  and  several 
cattle  were  killed.  Hddj  that  toe  carrier  was  liable  for  the  loss.  Id.  See 
also  Bills  e.  N.  Y.  Central  R  Co.,  84  N.  Y  5;  8  Am.  and  Eng  R.  Cas.  818; 
N.  Y.  Cent,  and  Hudson  River  R.  Co.  v.  Standard  Oil  Co.,  87  N.  Y.  486. 

Tennessee. — A  carrier  may  by  special  contract  limit  his  liability,  but  can- 
not exempt  himself  from  responsibility  for  the  negligence  of  himself  and  his 
servants.  Dillard  Bros.  e.  Louisville  and  Nashville  R  Co.,  2  Lea  (Tenn.) 
288. 

The  acceptance  by  the  shipper  on  the  day  of  shipment  of  a  bill  of  lading 
for  his  gooas  containing  valid  stipulations  against  liability  for  loss  and  the 
retention  of  the  same  by  him  without  objection,  raises  a  presumption,  in  the 
ab«ence  of  evidence  to  the  contrary,  that  the  shipper  knew  the  contents  of 
the  receipt  and  assented  to  its  terms.    Id. 

A  railroad  company  receiving  goods  for  shipment  beyond  the  terminus  of 
its  line  may,  by  special  contract,  protect  itself  from  liability  for  loss  occurring 
on  its  line.  And  such  contract  will  be  presumed  from  the  fact  that  a  clause 
thus  limiting  the  liability  is  to  be  found  printed  in  the  bill  of  lading,  even 
though  the  shipper's  attention  was  not  called  to  it,  if  it  appears  that  he  had 
previously  shipfxed  like  articles  and  taken  like  bills  of  lading.  K  Y.  Ya. 
and  Ga.  R  R  Co.  e.  Brumley,  5  Lea  (Tenn.)  401. 

Vermont. — ^A  railway  receipt  for  goods  contained  a  clause  limiting  the  lia- 
bility of  the  company  to  its  own  line.  The  consignor  could  not  read.  The 
carrier^s  clerk  read  him  the  receipt,  omitting  said  clause.  ffM,  that  as  the 
clause  was  merely  expressive  of  the  common  law,  no  fraud  had  been  practiaed 
on  the  consigner.     Hadd  e.  United  States  and  C.  Ex.  Co.,  52  Vt.  885. 

West  Virginia. — ^A  common  carrier  cannot  exempt  himself  from  liability 
for  loss  or  damage  in  any  degree  caused  by  the  negligence  or  misfeasance  of 
himself  or  his  servants.    Brown  e.  Adams  Express  Co.,  15  W.  Ya.  812. 

Where  goods  are  committed  to  a  carrier  without  an  express  contract  limit- 
ing liability,  the  mere  fact  that  the  consignor  had  previouslv  seen  bills  of 
lading  issued  by  said  carrier  containing  clauses  limiting  liability  does  not 
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afford  the  carrier  any  ground  for  setting  up  that  the  particular  contract  in 
question  was  made  on  such  terms.    Id. 

IhtbiiaUa', — ^Whether  the  acceptance  of  a  bill  of  lading  contuning  each 
clauses  would  of  itself  be  enough  to  exempt  the  carrier.     Id. 

English  Cases. — Certain  cattle  were  forwarded  upon  a  railway,  the  freight 
being  prep^iid.  The  bill  of  lading  provided  that  they  were  to  be  '*at  the 
owner^s  own  risk."  Through  the  negligence  of  the  carrier*s  servants  the 
fact  that  the  freight  had  been  prepaid  was  not  known  at  the  point  of  desti- 
nation. The  cattle  were  accoraingly  detained  there  some  time  and  injured 
in  consequence.  Beld^  that  the  clauses  of  the  bill  of  lading  had  no  applica- 
tion, and  that  the  carrier  was  liable.  Gbrdon  e.  Great  Western  R.  Co.,  45  L. 
T.  R.  (N.  S.)  500;  3  Am.  and  Eng.  R.  Cas.  GIO. 

Where  a  carrier,  in  consideration  of  a  reduced  rate  of  freight,  entered  into 
a  special  contract  stipulating  for  a  limitation  of  liability,  and  a  ^^risk  note" 
to  that  effect  was  signed  by  the  shipper,  it  was  held  that  the  contract  was  rea- 
sonable and  binding;  it  appearing  that  the  carrier  was  also  accustomed  to 
carry  goods  without  any  limitation,  and  that  the  shipper  knew  that  fact  when 
he  signed  the  '^risk  note."  Brown  «.  Manchester,  B.  and  L.  R.  Co.,  46  L. 
T.  Ren.  (N.  8.)  889.  Bee  also  Doolan  o.  Midland  R.  Co.,  L.  R  18,  10  C.  L. 
47;  Moore*.  Midland R Co.,  L  R,  8C.  L.  234;  0  C.  L.  20. 
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BoBEST  E.  Jenkins. 

(iifeoMS  Bheet^  108  iZ7ifun«,  588.    May  12,  1882.     Blearing  dmUd  SeptmSber 

Term,  1882.) 

A  plea  of  the  bankruptcy  of  the  plaintiff  and  the  transfer  of  his  property  and 
rights  to  an  assignee  aiter  the  commencement  of  the  suit,  in  abatement  of 
the  action,  without  any  prayer  of  any  kind,  is  subject  to  demurrer. 

Under  section  5047  of  the  Revised  Statutes  of  the  United  States,  the  as- 
signee, at  any  time  after  his  appointment,  has  the  right  to  be  substituted  as 
puintiff,  on  his  request,  in  an  action  pending  in  the  name  of  the  bankrupt 
for  the  recovery  of  a  debt  or  other  thing,  which  might  or  ought  to  pass  to 
the  assignee,  who  may  thereafter  prosecute  the  suit  the  same  as  if  originally 
brought  in  his  name,  and  such  suostitution  will  furnish  a  good  replication  to 
a  plea  in  abatement  of  the  plain tiff^s  bankruptcy. 

The  bringing  of  a  suit  is  the  issuing  of  a  summons  or  other  process  to  bring 
the  defendant  into  court.  The  substitution  of  the  assignee  of  a  bankrupt  as 
plaintiff  in  a  suit  is  not  to  be  regarded  as  the  commencement  of  the  suit  by 
the  assignee,  within  the  meaning  of  the  United  States  statute  limiting  such 
actions  to  two  years  after  the  assignee's  appointment. 

The  statute  of  the  United  States  limiting  the  bringing  of  suits  by  the 
assignee  of  a  bankrupt  within  two  years  from  the  time  of  hb  appointment, 
was  designed  only  to  apply  to  suits  brought  by  him,  and  not  to  actiona  al- 
ready pending,  in  whicm  he  may  be  substituted  as  plaintiff,  although  such 
substitution  may  be  more  than  two  years  after  his  appointment. 

In  construing  statutes  of  limitations,  the  courts  can  only  hold  that  they 
embrace  such  aabjects  as  are  specifically  named  or  embraced  in  enumerated 
classes.  Cases  or  classes  not  enumerated  are  excluded  from  their  operation 
by  implication. 

0  A.  &  £.  R.  Cas.-^ 
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Th<s  iStatnte  of  Limitations  does  not  run  against  a  cause  of  aetion  after 
soit  thereon  is  commenced,  and  during  its  ]>endency,  and  numerous  cas 
bold  that  the  mere  commencement  of  a  suit  without  service  within  the  atstu- 
tonr  period  ^iii  prevent  the  statute  from  becoming  a  bar. 

wneto  not  only  new  parties  are  made  in  a  pendins  suit^  but  by  ainend* 
ment  also  new  rights  or  causes  of  action  already  bamd  are  broi^ht  before 
the  court,  the  Statute  of  Limitations  may  be  properly  set  up  as  to  such  new 
matter,  but  not  when  no  new  rights  are  brought  mto  the  suit  which  were  not 
barred  when  the  suit  was  brought. 

AH  liens  are  created  by  law  or  by  contract  of  the  parties,  and  when  the 
law  gives  none,  neither  party  can  create  one  without  the  consent  or  agree- 
ment of  the  other.  Hence  the  consignee  of  goods  shipped  bv  railroad  is  not 
bound  by  rules  and  regulations  of  the  railway  company  providing  for  a  lien 
for  demurrage,  though  published,  without  his  or  the  consignor^  assent 
thereto  when  the  contract  for  shipping  the  goods  was  made.  Even  a  knowl- 
edge of  such  rules,  without  assent  thereto,  will  not  affe<^t  the  shipper  er  con- 
iignee. 

The  law  Will  never  indulge  in  the  presumption  of  assent  tomtes  of  a  rail- 
tray  bompany  fbr  alien  for  damages  caused  oy  delay  in  rtoeiving  the  gooda 
shipped,  from  the  publication  of  the  same. 

The  right  to  demurrage  does  not  attach  to  carriers  by  railroads.  If  it  ex- 
ists at  all  as  a  legal  right,  it  is  confined  to  the  maritime  law,  and  only  exista 
as  to  carriers  by  sea-going  vessels,  and  even  thi^n  it  is  believed  to  exist  alone 
by  contract. 

Appbal  from  the  Appellate  Court  for  tlie  First  District; 
heard  in  that  court  on  appeal  fl*om  the  Superior  Conrt  of  Cook 
connty ;  tlie  Hon.  Bollin  8.  WilliamBon)  Judge,  presiding. 

Mr.  A.  M.  Herrington,  for  the  appellant. 

lender  the  Bankrupt  Law  the  action  in  favx>lr  of  this  A^igilM  Wte 
barred  after  the  lapse  of  two  years.  Gifford  v.  Holmes,  98  U.  S. 
152;  Bailey  v.  Glover,  21  Wall.  346  ;  Moore  t).  State  Ins.  Ce.^  2 
Tenn.  Cli.  llep.  380. 

If  the  assignee  is  not  made  a  party  to  A  pending  actibn  Until 
more  than  two  years  after  his  appointment,  his  claim  will  be 
baiTed,  for  the  amendment  by  which  he  is  made  a  party  will  not 
rel:iti3  back,  and  thereby  make  him  a  party  ab  initio,  and  thereby 
defeat  the  limitation.  Cogdell  v.  Exnme,  10  N.  B.  337 ;  6.  C- 
69  ;  N.  O.  464. 

The  rule,  without  an  exception,  is,  that  all  canses  of  action  are 
yested  in  the  assignee  npon  the  execution  of  the  assignment,  and 
the  limitation  begins  to  rnn  from  that  time,  and  this  applies  equally 
to  conrtsof  equity  and  courts  of  law.    Bailey  v.  Wier,  21  Wall.  342. 

And  the  limitation  applies  to  the  State  conrt  as  well  as  to.  the 
Federal  courts.  Comegg  v.  McCord,  11  Ala.  982;  Archer  v^ 
Buvall,  1  Fla.  219. 

This  court  has  held  that  when  a  new  party  is  brought  into  the 
suit  against  whom  the  Statute  of  Limitations  bias  run,  it  ihay  be 
pleaded^  and  the  fact  tbat  the  suit  was  pending  does  not  stop  the 
statute.  Clark  v.  Manning^  96  111.  681 ;  Crowl  ik  Kegle,  86 
IlL  440.  ^ 
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Tbe  bankruptcy  of  a  plaintiff  after  snit  brought  may  be  pleaded, 
lad  thereby  defeat  the  action,  and  the  assignee  will  be  compelled 
to  proceed  de  novo.  1  Chitty^s  Pleading  (16th  Am.  ed.),  2T } 
Kinnear  «.  Tarrant,  15  East,  630 ;  Biggs  et  al.  ti.  Cox,  4  Barn.  & 
Gres.  981 ;  Eyater  i&.  6off  et  al.,  98  V.  8.  524. 

Where  a  party  to  an  action  had  received  his  discharge  in  bank* 
mptcy  pending  the  action,  he  haa  no  faiiher  interest  m  the  snit. 
Knt>it  V.  Exehange  Bank^  IS  Wall.  879 ;  Herranden  v.  Howard,  9 
id.  6B5. 

In  troter  a  lien  tnnst  be  specially  pleaded,  and  cannot  be  given 
in  evidence  under  the  general  itene,  and  hence  the  pleas  were  pro* 
per,  and  were  not  snbject  to  the  objection  that  they  amountea  to 
tbeg^neral  iaene.  1  Chitty's  Pleading  (16th  Am.  ed),  580 ;  Hahn 
f.  Ktter,  la  111.  60. 

MeBOTB.  Sleeper  dr  Whiton  for  the  appellee. 

This  action  was  pending  in  the  name  of  Noyeii  &  Messenger  at 
the  time  the  proceedings  were  had  in  bankruptcy,  and  Jenkins  was 
admitted  to  prosecnte  the  same  in  his  own  name.  Bevised  Statute^ 
of  the  United  States,  sec  5047. 

The  provisions  of  sec.  5057,  United  States  Btatntes,  only  limit 
the  maint^iance  of  actions  which  are  cotnitienced  by  or  against  an 
assignee,  and  do  not  purport  to  interfere  with  the  proeecntion  of 
actions  pending  in  the  name  of  the  bankrupt  at  the  time  when  the 
bankrapt<$y  proceedings  are  commenced.  Kane  v.  Pilcher,  7  B. 
Von.  651 ;  Judson  v.  Lathrop,  6  La.  Ann.  587 ;  Lotting  ^.  Fass- 
nuuQ,  IT  W.  B.  188 ;  Walker  v.  Towner,  id.  286 ;  Steele  v.  Moody, 
id.  568 ;  Wilt  if.  Stockton,  15  id.  98 ;  Norton  v.  Yillebeuve,  13  id. 
304;  Holbrook  v,  Brenner,  81  III.  501 ;  Stevens  v,  Hauser,  89  N. 
Y.308;  Inre  Masterton,  4N.  B.  180;  Sedgwick  v.  Gasey,  id.  161 ; 
Dubois  fy.  Anderson,  6  id.  145. 

Admitting  the  assignee  to  prosecute  the  suit  was  only  continu- 
ing 1^  same^  and  was  not  the  commencement  of  a  new  suit,  and 
iBanaioMiis  to  continuing  a  suit  by  an  executor  after  the  plaintiff's 
deaths  Kane  v.  Pilcher,  7  B.  Mon.  651 ;  Mori'is  et  al.  ^.  Swartz, 
10  N.  B.  805  ;  Mirus  et  al.  «;.  Swartz,  87  Texas,  18. 

The  special  pleas  were  bad  on  special  demurrer,  as  amounting  to 
the  general  issne.  E[nobel  t>.  Kuclier,  88  111.  808 ;  Illinois  Central 
R  tL  Go.  V.  Johnson,  84  id.  889  ;  Johnston  v.  University,  85  id. 
518 ;  Kennedy  v.  Strong^lO  Johns.  289 ;  OuUett  t^.  Flinn,  5  Cow. 
466  ;  Hunt  v.  Cook,  19  W  is.  463. 

The  third  plea  professes  to  set  Up  a  lien  on  the  paper  for  demur- 
mge,  and  seeRs  to  justify  the  convemon  by  reason  of  that  lien,  but 
in  fact  shows  none.  The  rule  recited  does  not  pretend  to  create  or 
impoee  any  lien,  and  no  agreement  for  any  lien  is  stated.  The 
law  doee  not  impose  a  Ijen  as  it  does  for  freight.  9  Bedfield  on 
Bailroads,  title  ^^  Demurrage,"  191 ;  Crommelfin  v.  Kew  York  and 
Bftrien  R  R  Gb.^  10  Boaw.  77 ;  4  Keyee,  90. 
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Walkbb,  J. — It  appears  that  Nojes  &  Messenger,  a  bnsiness 
firm  in  Cliicago,  had  consigned  to  them  a  qaantity  of  paper,  from 
Clinton,  Iowa,  by  the  road  of  appellant.  It  arrived  at  its  depot  in 
Chicago  on  the  4th  of  July,  1872.  The  consignees  were  after- 
wards notified  of  its  arrival.  On  the  11th  of  that  month  they  paid 
the  freight  and  removed  one  dray  load,  but  the  company  refused 
to  deliver  the  balance  of  the  paper  until  the  consignees  should  pay 
five  dollars  a  day  for  each  day  it  remained  on  the  track  after  twen- 
ty-four hours  from  the  time  of  its  arrival,  which  was  claimed  for 
demurrage.  This  the  consignees  refused  to  pay,  and  after  a  de- 
mand and  refusal,  brought  trover  to  recover  damages  for  ita  con- 
version.    The  defendant  pleaded  the  general  issue. 

The  case  remained  on  tne  docket  in  this  condition  until  in  April, 
1874,  when  Noyes  &  Messenger  were  declared  bankrupts  by  thep 
United  States  District  Court,  and  appellee  was  appoint^  assignee 
of  their  estate,  and  the  requisite  assignment  was  made  to  him.  No 
further  action  was  taken  in  the  case  nntil  on  the  12th  day  of  April, 
1878,  when,  with  the  leave  of  the  court,  the  company  tiled  a  plea 
that  the  plaintiSs  had  been  adjudged  bankrupts.  Jenkins  there- 
upon filed  his  petition  for  leave  to  be  siibstituted  as  a  party  plain- 
tiff, and  to  he  permitted  to  prosecute  the  suit,  and  the  substitution 
was  made,  and  the  leave  granted  by  the  court. 

Afterwards  tlie  company  filed  four  pleas  in  bar  of  the  action. 
The  first,  the  ^neral  issue ;  second,  the  Statute  of  Limitations  of 
two  years ;  third,  a  plea  that  the  defendant  had  the  right  to  retain 
the  property  to  secure  its  lien  for  demurrage ;  and  fourth,  the 
paper  was  delivered  to  defendant,  to  be  held  until  plaintiffs  should 
pay  all  moneys  due  or  to  become  due  on  account  of  the  transpor- 
tation of  the  paper,  and  to  pay  all  charges  to  become  due  for  de- 
murrage, unloading,  or  warehousing  the  same.  Appellee  took 
issue  on  the  first,  and  replied  to  the  plea  of  the  Statute  of  Limita- 
tions that  the  cause  of  action  had  accrued  to  Noyes  &  Messenger 
within  two  years  of  the  commencement  of  the  suit ;  that  plaintiff 
had  been  substituted  since  the  original  plaintiffs  had  been  aeclared 
bankrupts.  To  the  third  and  fourth  pleas  he  demurred  specially 
that  they  severally  amounted  to  the  general  issue.  Afterwards, 
defendant  filed  a  plea  of  the  Statute  of  Limitations  of  five  years, 
which  was  traversed.  Subsequently  the  demurrer  was  heard  to 
the  replication  to  defendant's  second  plea,  and  it  was  carried  back 
and  sustained  to  that  plea.  The  parties  waived  a  jury,  and  by 
consent  submitted  the  case  to  the  court  for  trial,  on  an  agreed 
statement  of  facts,  and  the  court  found  the  issues  for  plaintiff,  and 
assessed  his  damages  and  rendei*ed  judgment  for  $1370.45.  De- 
fendant appealed  to  the  Appellate  Court  for  the  First  District 
where  the  judgment  was  a£Qrmed,  and  the  case  is  brought  to  this 
court  by  appeal. 

It  is  urged  that  the  court  erred  in  sustaining  the  demurrer  to 
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the  plea  ayerrin^  that  Nojes  &  Messenger  had  become  bankrnpts ; 
that  Jenkins  had  been  appointed  their  assignee,  and  all  of  tneir 
property  and  rights  were  assigned  to  and  became  invested  in  him, 
and  he  oecame  tlierebj  entitled  to  the  canse  of  action.  This  plea 
has  no  prayer  of  an^  kind,  bnt  is  in  the  nature  of,  or  was  intended 
no  doubt  as^  a  plea  in  abatement.  All  pleas  of  that  character  must 
oondude  with  a  prayer  that  the  suit  abate.  It  was  for  that  reason 
sabject  to  a  demurrer.  Again,  if  it  could  be  held  that  the  suit 
oouid  be  abated  for  the  want  of  a  proper  party  plaintiff,  under  the 
provision  in  the  6047th  section  of  the  United  States  Bevised 
Statutes,  appellee  was  substituted  as  plaintiff.  That  provision  is 
this :  ^  If  at  the  time  of  the  commencement  of  the  proceeding  in 
bankruptcy  an  action  is  pending  in  the  name  of  the  debtor  for  the 
recovery  of  a  debt  or  other  thing  which  might  or  ouf^lit  to  pass  to 
the  assignee  by  the  assignment,  the  assignee  shall,  if  he  requires  it, 
be  substituted  to  prosecute  the  action  in  his  own  name,  in  like 
manner  and  with  like  effect  as  if  it  had  been  originally  commenced 
by  him."  This  is  clear  and  emphatic  that  he  shall  be  thus  substi- 
tuted. Nor  does  it  fix  or  limit  any  time  within  which  the  substitu- 
tion shall  be  made.  The  statute  says  it  shall  be  done  if  the 
assignee  shall  require  it.  This  substitution,  then,  was  a  sufficient 
replication  to  the  plea,  had  it  been  good.  It  supplied  the  neces- 
sary and  proper  party  plaintiff,  and  authorized  him  to  prosecute 
the  suit  with  like  effect  as  had  he  been  the  original  plaintiff  in  the 


It  is  insisted  that  the  court  erred  in  sustaining  the  plea  of  limi- 
tations of  the  Bankrupt  act.  The  5057tli  section  of  the  United 
States  Statutes  provides :  ^^  No  suit,  either  at  law  or  in  equity, 
shall  be  maintainable  in  any  court  between  an  assignee  in  bank- 
ruptcy  and  a  person  claiming  an  adverse  interest,  touching  any 
property  or  rights  of  property  transferable  to  or  vested  in  such 
assignee,  unless  brought  within  two  years  from  the  time  when  the 
cause  of  action  accrued  for  or  against  such  assignee.  And  this 
provision  shall  not  in  any  case  revive  a  rifi^ht  of  action  barred  at 
the  time  when  the  assignee  is  appointed.''  Appellant  contends, 
that  inasmuch  as  more  than  two  years  expired  alter  appellee  was 
appointed  assignee,  and  his  substitution  as  plaintiff,  the  bar  of  this 
section  became  complete, — ^that  the  statute  be^n  to  run  as  soon  as 
he  was  appointed, — that  an  action  accrued  to  him  at  that  time,  and 
that  his  substitution  was  the  commencement  of  the  suit  by  him. 
If  this  be  the  true  construction  of  the  statute,  then  the  court  erred 
in  sustaining  the  demurrer  to  the  plea.  The  fallacy  of  the  ar^- 
ment  consists  in  calling  appellee's  substitution  as  plaintiff  tlie 
bringing  of  a  suit.  The  bringing  of  a  suit  is  the  issuing  of  a  sum- 
mons or  other  process,  to  bring  the  defendant  into  court.  This  is 
one  of  the  most  familiar,  best  settled  and  recognized  rules  of  the 
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Uw.     See  Stephen's  Pleading,  page  5  (2d  edA;  8  BlaebitpBii's 
Oommeutariee,  278 ;  1  Ohitty's  Pleading,  page  lOf . 

It  tben  follows  tliat  this  suit  waa  bron^t  by  NojFeaA  jbe- 
aenger,  and  not  by  appellee.  Instead,  then,  of  this  anit  bftiii^ 
brought  more  than  two  years  after  appellee's  appoinlnieii^  it  wv 
brought  before,  and  was  pending  at  the  time,  and  so  oontinned 
until  his  substitution  as  plaintiff.  Had  no  objection  been  made  by 
plea  by  appellant,  the  suit  could  have  progressed  to  its  ^ool 
termination  in  the  name  of  Noyes  &  Messenger.  This  w^s  f  ally 
reoognized  by  appellant  in  filing  the  plea  that  they  had  eeaaefl 
to  have  any  intei-est  in  the  cause  of  action. 

In  the  common  acceptation  of  the  term  the  suit  was  not  broi^(fat 
by  appellee  by  being  substituted  as  plaintiff.  AU  persons  vould 
understand  it  was  a  misuse,  if  not  a  perversion,  to  so  use  t\\e  term, 
and  we  must  presume  Congress  usea  the  term  in  its  ordinanr  and 
general  sense,  unless  repelled  by  the  context.  A  careful  oonsidera- 
tion  of  the  entire  section,  we  think,  does  not  show  that  it  waa 
intended  in-a  different  sense.  The  5047th  section  gave  the  assignee 
the  right,  without  limitation  or  any  restriction,  to  be  substituted. 
Kor  is  there  any  limitation  or  proviso  that  he  sliall  be  thus  subeti- 
tuted  within  two  years  of  his  appointment.  If  such  had  been  the 
purpose  it  could  have  been  easily  expressed,  and  the  natural  infer- 
ence is  that  it  would  have  been  so  expressed.  The  terms  of  the 
statute  relate  alone  to  the  bringing  of  the  suit  within  the  statutory 
'  period,  and  the  courts  have  no  power  to  add  to  or  bring  eases 
iinder  its  provisions  not  provided  for  in  terms  or  by  necessary 
implication.  In  construing  statutes  courts  can  only  hold  that  thqr 
embrace  such  subjects  as  are  specifically  named  or  embraced  in 
enumerated  classes.  To  go  beyond  that  is  judicial  legislation. 
This  case  is  not  named,  nor  is  it  embraced  in  a  class.  It  is 
exduded  by  implication  from  actions  brought  after  appellee's  sub- 
stitution as  plaintiff.  It  clearly  is  not  embraced  in  that  class,  and 
by  the  previous  section  he  had  the  right  to  be  substituted  wiUioot 
limitation,  teims  or  conditions.  We  are  clearly  of  opinion,  from 
tiie  language  of  these  two  secti<ms,  that  there  was  no  bar  of  the 
action.  Wliile  statutes  of  limitation  under  modem  rules  must  be 
fairly  and  reasonably  construed  to  effectuate  the  intention  of  the 
legislature,  like  other  enactments,  the  courts  are  pnohibited  from 
straining  construction  to  embrace  cases  not  within  the  ls<)gwige  or 
meaning  of  the  enaetment  The  ancient  role  was  tAO^nflfcrae  tlii^ii 
strictly,  so  as  to  exclude  all  cases  nat  expressly  Bemod  im  tiie 
statute,  but  ih&  rule  has  been  modified  by  iM  move  nodern 
decisions. 

It  16,  however,  niged  that  other  courts  have  gi^en  the  mel»m  a 
dlff^ent  constractioa,  And  the  case  of  Binley  v.  Glover,  81  WalL 
34(2,  is  j!)i»Cerred  to  as  being  in  point.  If  this  is  true,  it  is  oon- 
clusive,  as  tliat  court  has  the  constitutional  right  to  give  authori- 


• 

tative  coi^sbmctipn  to  i^l^  ^^0^8  of  Congress,  and  so  given,  all  pt))pr 

trit)imal^  i^ne^  ponfonn  to  it.    But  does  it  decide  this  questio;!  t 

That  isase  w^  where  th^  s^imee  brought  suit,  moi*e  than  tlireei 

years  i^ter  bjs  i^ppoii^tment,  K>r  the  recoveiy  of  property  rights 

trfuisfenred  from  the  bankrupt  0  him  by  the  assignment     x  h^i 

wa§  a  suit  hi'QUght  by  him,  and  is  within  the  very  terms,  of  the 

sti^tutfi|  and  thq  decision  could  not  be  otherwise  than  the  aqtion 

was  haired.    The  surprise  is  that  it  was  so  far  doubted  as  to  have 

been  contested.    13ut  this  is  wholly  a  different  question  from  that. 

This  ip  dehatable,  but  that  was  too  clear  for  dispute.    In  that  case 

the  court  say,  in  considering^  this  section,  that  '^  it  is  precisely  like 

all  other  statutes  of  limitation,  and  applies  to  all  judicial  contests 

between  the  assignee  and  other  persons  touching  the  property,  or 

rights  of  property,  of  the  bankrupt,  transferable  to  or  vested  in  the 

assignee,  where  the  interests  are  adverse,  and  have  so  existed  for 

more  than  two  years  from  the  time  the  cause  of  action  accrued  for 

or  against  the  a^ignee.    Such  is  almost  the  language  in  which  the 

proTision  ^s  expressed  in  the  section."    This  is  not  in  point,  because 

this  question  was  not  before  the  court    But  stress  is  laid  on  the 

lan^^,  ^^  and  applies  to  all  judicial  contests  between  the  assignee 

ana   oUier  persons."    And  because  this  was  a  conteat  between 

appellee  and  appellant,  this  language  requires  the  bar  to  be  applied. 

Hov  does  it  apply  to  all  judicial  contests?    Why,  as  the  court,  ^n 

tlie  same  sentence,  said,  like  all  other  statutes  of  limitation.     Thi^ 

is  the  manifest  and  only  reasonable  meaning  of  the  language.     Wet 

innst  OQnsider  it  in  its  connection,  and  not  as  a  separate  and  distinct 

clause,  giving  a  definition. 

If  like  all  other  statutes  of  limitation,  then  who  ever  heard  of 
the  statute  running  while  an  action  to  recover  the  matter  in  dispute 
was  pending?  Such  ^  claim,  we  apprehend,  was  pever  made  in  a 
court.  On  the  other  hand,  the  books  are  full  of  cases  holding  thQ 
mere  commencement  of  a  suit,  without  service  within  the  statutory 
period,  will  prevent  it  from  becoming  a  bar.  This  action,  we  have 
seen,  was  clearly  pending,  and  if,  as  that  court  says,  this  section  ia 
precisely  like  all  otlier  statutes  of  limitation,  how  is  it  possible  tp 
liold  the  statute  cquld  run  and  bar  the  action,  when  it  was  all  pf 
the  time  pending?  Would  anv  person  contend  that  were  t\xe  as- 
^i^iee  to  begin  au  action  just  before  the  close  of  two  years  ^ter 
ins  appointq)en<;,  f^d  it  were  to  be  undecided  for  more  thai;  two 
years  from  its  commencement,  the  defendant  might  plead  this  two 
jeam?  fsta^l^te  iip^  ^r  a  recovery  ?  Sui^ely  not.  And  why  ?  !0e- 
causi^  (ha  «^ii  wa^.  not  h^urred  when  the  action  was  brought,  ^,n^ 
^^t^r  it  wt^  BQv^m^cfA  the  statute  could  pot  mn  while  the  suit  wa^ 
P^Q^Qgr  T]49  is  th^  eonntrnction  given  by  all  pourts  to  ^  %tSLti\xtJ^ 
of  limi^ipi^.  Th^r^  ip  the  same  reason  for  fipplyi^g  the  ^tAt;^te  fa^ 
th^  case  4(  few*. 

The  ft%Jt^t^  gives  tlic  right  to  the  assignee  to  be  ^h^tit^tad  iu 
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the  place  of  the  bankrupt  plaintiff,  and  to  proeecute  the  suit  in  his 
own  name,  ''  in  like  manner,  and  with  like  effect,  as  if  it  had  been 
originally  commenced  by  him."  Was  it  ever  supposed  that 
under  any  other  statute  of  limitations,  where  an  executor,  administrar 
tor  or  otlier  person  was  substituted  in  the  stead  of  the  plaintiff  who 
brought  the  suit,  the  defendant  might  plead  the  statute,  and  bar  a 
recovery  ?  Surely  not.  And  the  Federal  Supreme  Court  says  this 
Limitation  law  is  precisely  the  same  in  its  application  as  all  others. 
If  it  be  said  that  in  such  cases  the  suit  abated  by  the  death  of  the 
plaintiff,  at  common  law,  and  in  such  cases  the  statute  authorizes  it 
to  be  revived  and  continued  in  the  name  of  the  representative,  and 
its  revival  was  the  commencement  of  a  new  suit — ^if  tliis  be  true, 
still  the  suit  was  never  abated.  It  was  still  pending,  and  the  act 
authorized  the  assignee  to  continue  its  prosecution.  Had  the  suit 
abated  by  the  bankruptcy  of  the  plaintiffs,  there  would  be  more 
seeming  plausibility  for  saying  that  the  substitution  of  appellee 
was  the  commencement  of  a  new  suit  by  him,  and  for  claiming  the 
plea  could  have  been  interposed.  But  that  is  not  the  fact  in  this 
case.  Nor  does  the  case  of  Gifford  v.  Holmes,  98  U.  S.  248, 
announce  a  different  rule.  The  other  cases  referred  to  in  the 
lower  Federal  courts,  if  tliey  announce  a  different  rule,  ara  not 
binding  on  us,  further  than  supported  by  reasoning  to  convince  onr 
judgment.  We  think  that  the  canons  of  construction  not  only 
support,  but  require,  the  conclusion  announced  by  us.  In  these 
views  we  are  supported  by  the  case  of  Kane  v.  Pilcher,  7  B.  Men. 
651.  In  that  case  this  precise  question  was  presented,  and  the 
court  held  the  statute  did  not  apply.  And  the  case  of  Hemdon  v. 
Howard,  9  Wall.  664,  seems  in  principle  to  support  this  doctrine, 
if  it  needs  support. 

The  cases  of  Clark  v.  Manning,  95  111.  581,  and  Crowl  v.  Nagle, 
86  id.  437,  are  claimed  to  have  a  bearing  on  this  question.  These 
cases  have  no  application,  because  there  were  not  onlv  new  parties 
made,  but  rights  already  barred  before  they  were  brought  into 
court  for  the  nrst  time  were  brought  before  the  court.  Here  no 
new  rights  wei'e  brought  into  the  contest  Had  appellee  amended 
the  declaration  so  a:?  to  embrace  a  new  cause  of  action  not  before 
tlie  court,  these  cases  would  then  be  applicable.  But  that  was  not 
done  in  this  case,  but  it  remained  precisely  the  same,  as  to  the 
matter  in  litigation,  after  as  before  the  substitution  of  appellee  as 
plaintiff. 

It  is  claimed  that  appellant  had  the  ri^ht  to  hold  the  property 
until  its  charges  for  demurrage  were  paid — ^that  they  were  a  lien 
on  the  property,  and  it  was  not  required  to  make  delivery  until 
they  were  paid.  Tiie  claim  is  based  on  rules  and  regulations 
adopted  and  published  by  the  company.  It  will  be  conceded  that 
all  liens  are  created  by  law,  or  by  contract  of  the  parties.  Where 
the  law  gives  no  lien,  neither  party  can  create  it  without  the  oon* 
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sent  or  agreement  of  tbe  other.  Noyes  &  Messenger  were  there- 
fore not  Dound  by  these  rules  unless  they  assented  to  them  when 
the  contract  for  sliipping  the  goods  was  entered  into  by  the  parties, 
and  such  a  contract  is  not  claimed.  But  it  is  insisted  that  as  the 
rales  were  public,  and  generally  understood,  it  must  be  presumed 
they  assented.  For  the  purpose  of  creating  such  a  lien  on  propK 
erty  the  law  will  never  indulge  such  presumptions.  Tliere  is  no 
evidence  or  agreement  that  either  the  consignor  or  consignee  ever 
had  notice,  or  knew  of  such  regulations.  JBut  even  if  they  had, 
unless  tliey  agreed  to  be  bound  by  them  the  rule  could  create  no 
such  lien. 

We  held  in  the  case  of  Illinois  Central  R.  R.  Co.  v.  Alexander, 
80  111.  23,  that  railroad  companies,  when  they  had  carried  goods  to 
thdr  destination,  if  not  removed  by  the  consignee,  might  store  them 
in  their  warehouses,  and  thus  terminate  their  liability  as  common 
carriers,  and  thereby  assume  the  relation  and  liabilities  of  ware- 
housemen*  To  the  same  effect  is  the  case  of  Richards  v.  Michigan 
Southern  and  Northern  Indiana  R.  R.  Co.  id.  404;  and  in  the  case 
of  Porter  v.  Chicago  and  Rock  Island  R.  R.  Co.  id.  407,  it  was 
held  it  was  their  dutv  to  do  so,  or  remain  liable  for  loss  as  common 
carriers.  It  was  held  in  the  former  of  these  cases,  that  when 
stored,  and  they  had  placed  the  goods  in  their  warehouse,  they  were 
entitled  to  charge  the  customary  price  for  snch  services,  and  on 
BDch  charges  being  paid  or  tendered,  and  a  refusal  by  the  company 
to  deliver  on  demand,  it  became  liable  for  a  conversion. 

The  right  to  demuiTage,  if  it  exists  as  a  legal  right,  is  confined 
to  the  maritime  law,  and  only  exists  as  to  carriers  by  sea-going 
vessels.  But  it  is  believed  to  exist  alone  by  force  of  contract.  Afi 
snch  contracts  of  affreightment  contain  an  agreement  for  demur- 
rage in  case  of  delay  beyond  the  period  allowed  by  the  agreement, 
or  the  custom  of  the  port  allowed  the  consignee  to  receive  and  re- 
move tlie  goods.  But  the  mode  of  doing  business  by  the  two 
kinds  of  carriers  is  essentially  different.  Kailroad  companies  have 
warehouses  in  which  to  store  freights.  Owners  of  vessels  have 
none.  Railroads  discharge  cargoes  carried  by  them.  Carriers  by 
ship  do  not,  but  it  is  done  by  the  consignee.  The  masters  of  ves- 
sels provide  in  the  contract  for  demurrage,  while  railroads  do  not, 
and  it  is  seen  these  essential  differences  are,  under  the  rules  of  the 
maritime  law,  wholly  inapplicable  to  railroad  carriers. 

Perceiving  no  error  in  tne  record,  the  judgment  of  the  Appel* 
hie  Court  is  affirmed. 

Judgment  affirmed. 

Where  an  assignee  in  bankmptcy  of  a  parly  to  a  suit  Is  sabstitoted  for  the 
original  party,  the  sait  will  be  held  to  be  began  with  the  issuing  of  the 
imniiioiis  as  if  no  substitntion  had  taken  place,  and  the  statute  of  limitations 
will  DOt  run  during  the  pendency  of  such  suit. 

By-the  marithne  law  the  master  has  a  lien  on  the  eugo  for  demumge,  and 


«uch  •  licfQ  m^  be  enforced  in  the  adn^iraltj,  eT^n  thouffb  demqiTf^  jnn^ 
not  czpresslY  stipulated  for  in  the  bill  of  lading.  The  ^periop*^  caroOb  ^ 
Low,  98;  Donaldson  v.  McDowell,  1  Holmes,  390.  ^ 

Ineonvenienee  to  a  railroad  company  from  haYing  goods  left  im  the  foiglii 
<aan  standing  la  th«  piiblic  highwfiy  during  the  unreasonable  dc>U9  pf  tM 
consignee  tft  remofa  the  goods,  constitutes  only  a  claim  in  tl|p  imti){f(  pf 
demurrage,  and  th^  pompany  have  no  lien  on  the  goods  for  the  jpaymefit 
thereof.  Orommelein  v.  N.  T.  and  Harlem  R.  R.  Co.,  1  4-bb.  (i(.  T.)  App. 
Dec.  A7%. 

To  entitle  a  carrier  who  has  contracted  to  tnmsport  goods,  aad  to  deUver 
them  to  the  ooqsignee,  to  freight,  «k  complete  deliyerj  must  be  mad^ 

So  where  th^  carrier,  after  a  delivery  pf  a  portion  of  the  goods,  stoi^  the 
residue,  he  cannot  recover  freight  upon  the  portion  delivered.  Yf extern 
Transp.  Qo.  e.  Hoyt,  69  N.  T.  230. 

If  the  coDsignee  as  such  had  nothing  to  do  with  the  shipment,  there  would 
be  no  privity  of  contract  between  him  and  the  shipowner,  and  befor?  aeeep^ 
ance  of  the  cargo  the  law  would  imply  no  contmct  on  his  p^  to  paj  j^emur- 
rage.    Falkenburg^.  Clark,  11  B.  L  378, 

The  extraordioary  liability  of  a  R.  R.  Co.  as  carrier  of  goods  extends  until 
the  consignee  has  a  reasonable  time  to  inspect  the  goods  and  remove  them  in 
the  usual  hours  of  business,  and  in  the  ordinary  course  of  business.  Leaven- 
worth, L.  and  G.  R.  R.  Qo.  «.  Moris,  16  Kan.  388;  Pinney  e.  First  Qiv.  ^t. 
Paul  and  Paci^c  R.  R.  Co.,  19  Minn.  351 ;  The  Mary  Washington,  1  Abl).  y.  8. 
};  BolomoQ  q.  Philadelphia  Steamboat,  etc.,  Co.,  3  Daly  (N.  T.),  ip4;  Lam^) 
«.  Camden,  etc.,  R  R  Co.,  id.  454;  Bheuk  v.  Philadelphia  Steam  Propeller 
•Co.,  60  Pa.  St.  109;  Winslow  v.  Vermont,  etc.,  R.  R  Co.,  43  Vt.  700;  Ohi- 
•cago,  etc.,  R  R  Co.  e.  Bensley,  69  III  680. 

If  the  goods  are  not  taken  in  a  reasonable  time  the  carrier  may  stor^,  tbeqEi 
fkt  the  expense  of  the  consignee.  Hurd  e.  Hartford,  etc.,  R  R  Co.,  4Q  Qpnn. 
49;  Hirsch  v.  The  Quaker  City,  3  Disney  (Ohio),  144. 

If  the  common  law  liability  of  the  carrier  is  restricted,  knowledge  and 
assent  of  the  shipper  must  be  shown.  Qaines  e.  Union  Transp.,  etc.,  Co.,  38 
Ohio  pt.  418;  Field  e.  Chicaflo,  etc.,  R  R  Co.,  71  III.  468;  Adams  Bkpress 
Cp.  e.  Haynes,  43  111.  89;  Illinois  Central  R  R  Co.  «.  Frankenberg  et  ^l.^  fi4 
111.  83:  Tyler  Ullman  Sn  Co.  e.  Western  U.  Tel.  Co.,  60  III.  431;  BurUnglK>n» 
etc.,  R  R  po.  e^  liqse,  1  A.  and  E.  R  R  Cas.  358. 

Regulations  made  by  the  carrier  must  be  brought  to  the  actual  knowledge 
of  the  shipper  or  passenger  before  he  is  bound  by  them.  Oott  e.  Dinsmore, 
111  Mass.  63;  Union,  etc.,  Co.  e.  Erie  R  R  Co.,  87  N.  J.  L.  38;  Qleason  e. 
•Goodrich  Transp.  Cp.,  83  Wis.  85;  Mobile,  etc.,  R  R  Co.  %  Wpinar»  49 
Miss.  735;  The  pacific,  Peady  17,  Maroney  v.  Old  Colony,  etc.,  R  R.  Qp„ 
106  Mass.  153;  Rawson  f.  Pennsylvania  R  R  Co.,  48  N.  Y.  313;  Soi^t^em 
Ex.  Co.  V.  Crook,  44  ^  468;  Elopkins  e.  Weetcott,  6  Blatchf.  64. 
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Haonotf  amd  Tbxab  Oentsai.  R.  R.  Oow 

v. 

(Aditance  Cam,  Tmm,  1883.) 

Bnilrgfttl  eompuiies  ate  not  forbidden  by  the  common  law  or  ^  the  con- 
etitQtion  and  statutes  of  the  State  of  Texas  to  make  a  discrimination  in  th^ir 
mtes  of  freight.    They  #re  only  forbidden  to  make  an  unjust  discriiv^iiifition. 

Whether  in  any  particular  case  the  discrimination  has  been  unjus^i  i^  a 
<|ue8tion  for  the  jury. 

Appsal  from  Travis  Co. 

Opinion  of  Jad^e  Walker  adopted. 

The  charge  of  tue  court  asserts  the  proposition  that  it  is  unlaw- 
ful for  a  railroad  company  to  discriminate  in  the  rates  chai^ged  on 
freight  between  shippers  over  its  road  where  the  transportation 
involves  the  like  service  to  the  one  as  to  the.  other,  and  where  the 
said  shippers  are  sending  their  freights  over  the  road  during  the 
same  period  of  time.  It  likewise  propounded  the  test  whereby  to 
ascertain  and  determine  in  what  consisted  the  ^'  discrimination," 
whieh  was  defined,  in  effect,  to  consist  of  the  single  fact,  without 
other  qnalification  or  exception,  of  charging  a  greater  rate  to  the 
one  person  than  to  the  other  or  others.  Equality  and  sameness  of 
ch^i^i^  for  transportation  to  all  alike  is  held  in  the  charge  to  be  a 
legal  obligation  on  the  {>art  of  the  railroad  company,  and  deviation 
from  that  test  to  be  a  violation  of  it,  and  further,  that  the  differ- 
ence between  the  amounts  so  charged  to  the  parties  respectively 

higher  pnoe. 

At  the  date  of  the  transaction  which  originated  this  suit,  no  leg- 
islation had  been  had  which  affected  or  modified  the  common-law 
rules  applicable  to  the  rights  of  a  common  carrier  in  respect  to 
making  contracts  establishing  rates  of  freight  with  its  customers 
and  patrons.  The  leading  American  decisions  which  have  in 
recent  times  passed  upon  the  obligations  of  railway  companies 
towards  the  public  in  tneir  relation  of  common  carriers  have  been 
uniform,  we  think,  in  maintaining  on  principles  of  the  common  law, 
irrespective  of  statutes,  that  their  duty  lies  in  the  strictest  impar- 
tiality in  the  conduct  of  their  business,  and  in  withholding  all 
privilages  or  preferences  from  one  customer  which  are  not  ex- 
tended to  alL  (See  Hutchinson  on  Carriers,  §§  297-801^  inclusive, 
and  the  oases  there  cited  and  discussed,  and  other  authorities  dted) 
Peiroe,  in  his  trei^tise  on  the  law  of  railroads,  p.  498,  deduces  f  ropi 
the  cases  decided  the  following  propositions :  ^^  A  railroad  company, 
being  under  a  public  oblipration  as  a  common  carrier*  and  being  m 
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a  certain  sense  a  public  agent^  in  consequence  of  holding  by  dele- 
gation the  power  of  eminent  domain,  is  required  to  treat  the  public 
with  equality  and  fairness.  It  cannot  discriminate  in  the  transpor- 
tation of  persons  and  merchandise  by  giving  special  privilege  to 
one  which  it  denies  to  another  (citing  ban  ford  v.  Catawissa,  W.  & 
E.  R.  R.  Co.,  24  Pa.  St.  378;  Audenried  v.  PhiladeJpliia  & 
Reading  R.  R  Co.,  68  Pa.  St.  370 ;  New  England  Expi-ess  Co.  v. 
Maine  Central  R.  R.  Co.,  57  Maine,  188 ;  McDuffic  v,  Portland 
&  R.  R.  Co.,  52  N.  H.  430 ;  Chicago  &  N.  W.  R,  R.  Co.  v.  Peo- 
ple, 56  111.  365),  or  by  charging  for  the  same  service  higher  rates 
to  some  than  to  others  (citing  Messenger  v.  Penn.  R.  R.  Co.  7 
Vroom,  407 ;  Cumberland  Vjuley  R.  R.  Co.'s  Appeal,  62  Penn. 
St.  218,  230 ;  Camblas  v.  Philadelphia  &  Reading  R.  R  Co.,  4 
Brewster,  563,  622 ;  Vincent  &  Chicago  v.  A.  R  R  Co.,  49  111. 
33).  This  rule  is  not  to  be  inexorably  applied,  sq  as  (provided  the 
rate  is  reasonable  for  all)  to  exclude  conti*acts  for  transpoilation  at 
a  less  rate  in  special  cases,  where,  under  the  circumstances,  the 
discrimination  appears  reasonable "  (citing  Fichburg  R.  R.  Co.  v. 
Gage,  12  Gray,  393 ;  Saraent  v.  Boston  &  L.  R.  R  Co.,  115  Mass. 
416,  422 ;  McDuffie  v.  Portland  &  R  R  R  Co.,  52  N.  H.  430, 
451,  452 ;  Eclipse  Tow  Boat  Co.  v.  Pontchartrain  R.  R.  Co.,  24 
La.  An.  1). 

Hutchinson,  in  his  work  on  Carriers,  §  302,  in  a  note,  shows 
that  there  is  a  difference  of  opinion  upon  the  question  whether  by 
common  law  the  common  carrier  was  bound  to  charge  the  same 
rate  for  the  same  service  to  all  parties,  and  he  quotes  from  Byles, 
J.,  as  follows :  "  I  know  of  no  common  law  reason  why  a  carrier 
may  not  charge  less  than  what  is  reasonable  to  one  person,  or  even 
carryingfor  him  free  of  all  charge."  The  question  was  considered 
in  the  Fitchburg  R  R  Co.  v.  Gage,  12  Gray,  393.  The  court 
said :  "  The  principle  derived  from  that  service  (the  common  law) 
is  wery  plain  and  simple.  It  requires  equal  justice  to  all.  But  the 
equality  which  is  to  be  observed  in  relation  to  the  public,  and  to 
every  individual,  consists  in  the  restricted  right  to  charge,  in  each 

{articular  case  of  service,  a  reasonable  compensation  ana  no  more, 
f  the  carrier  confines  himself  to  this,  no  wrong  can  be  done,  and 
no  cause  afforded  for  complaint."  The  author,  in  the  discussion 
contained  in  the  note,  shows  the  construction  which  English  courts 
liave  placed  upon  the  English  railway  and  canal  trafSc  act  of  1854, 
in  regard  to  preferences  in  the  rates  charged  for  carrying;.  That 
act  has  been  interpreted  to  apply  to  preferences  of  that  (maracter, 
and  construed  not  to  prohibit  just  and  reasonable  discriminations ; 
in  that  respect  certainly  the  rule  of  the  common  law  is  not  more 
stringent  against  carriers  than  the  act  itself,  which  was  passed  in 
order  to  limit  and  restrict  them  in  their  dealings  with  the  public. 
In  this  connection  we  will  quote  some  of  the  comments  of  the 
author  made  in  the  note :  '^  Although  the  purpose  of  the  act  is  to 
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prevent,  among  other  things,  unreasonable  discrimination  in  rates, 
to  tlie  prejudice  or  disadvantage  of  particular  individuals,  it  was 
not,  it  has  been  said,  to  relieve  everj  person  from  all  possible 
preiudice  or  disadvantage  from  any  arrangement  which  might  be 
made  by  the  carrier,  if  the  ari-angeraent  was  for  the  benefit  of  the 
public  at  large,  for  the  reasonable  increase  of  the  business  and 
profits  of  the.carrier,  and  was  not  entered  into  with  a  view  to  the 
advantage  or  preference  of  one  party  or  disadvanta^  of  the  other. 

So  the  courts  will  not  interfere  if  the  change  or 
arrangement  will  greatly  promote  the  interest  of  the  carrier  with- 
out unreasonably  prejudicing  those  who  may  desire  to  employ 
hiiti,  or  will  be  benehcial  to  the  community,  though  disadvanta- 
geous to  particular  individaals.  .  .  .  JBut  though  the  court, 
when  sncn  a  question  is  brought  before  it  ufider  the  statute,  it  is 
said,  will  feel  great  reluctance  in  interfering  with  the  carrier  in 
the  management  of  his  own  business,  and  nis  interest  must  be 
taken  into  the  account,  yet  if  the  discrimination  made  by  him  sub- 
jects others  to  uni-easonable  disadvanta^,  it  will  interfere  and  en- 
join the  carrier  from  making  such  preferences.  And  so  it  will  if 
the  ol)ject  of  the  carrier  is,  not  solely  his  own  advantage,  but  also 
to  give  a  preference  to  one  individual  to  the  disadvantage  of 
another,  or  to  one  locality  to  the  prejudice  of  another."  The 
author  appends  to  this  note  a  reference  to  several  English  reported 
cases* 

The  rule  applicable  to  the  subject  of  discrimination  or  prefer- 
ences given  by  railroad  companies,  as  to  freight  rates,  as  it  is  sum- 
marized by  Mr.  Pierce,  quoted  above,  seems,  on  reason  and  au- 
thority, to  be  a  jnst  and  correct  statement  of  it,  as  it  ought  to  be 
construed  and  held  to  apply  under  the  principles  of  the  common 
law.  Our  constitution,  adopted  April  18,  1876,  contains  the  fol- 
lowing action  under  article  10 :  ^'  Railroads  heretofore  constructed, 
or  that  may  hereafter  be  constructed  in  this  State,  are  hereby 
declared  puolic  highways,  and  railroad  companies  common  carriers. 
The  legislature  shall  pass  laws  to  correct  abuses  and  prevent  unjust 
discrimination  and  extortion  in  the  rates  of  freight  and  passenger 
tariJBb  on  the  different  i*aiIroads  in  this  State,  and  shall,  from  time 
to  time,  pass  laws  establishing  reasonable  poaximum  rates  of 
chaises  for  the  transportation  of  passengers  and  freight  on  said 
railroads,  and  enforce  all  such  laws  dv  adequate  penalties." 

The  legislature,  in  1879,  passed  a  law  on  the  subject  contempla- 
ted by  the  foregoing  provision  of  the  constitution,  but,  being 
enacted  after  the  plaintiff's  cause  of  complaint  occurred,  does  not 
reouire  from  us  any  discussion  concerning  it. 

The  section  of  the  act  referred  to.  Art.  4257,  Bev.  Stat.,  pro- 
vides, among  other  things,  as  follows :  "  And  no  unjust  discrimina- 
tion in  the  rates  or  chai-ges  for  the  transportation  of  any  freight 
shall  be  made  against  any  person  or  place  on  any  railroad  in  this 
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State ;  hvA  it  nhall  be  prima  facie  evidence  of  an  TtnJoAl  diiN^imi*^ 
Tifttioft  f^  any  railroad  company  to  demand  or  receive  from  one 
pendOtt)  firin  or  company,  a  greats  compenaation  ibMi  from 
ano^et  for  the  transportation,  in  this  State^  of  any  frelgbt  of  tib» 
same  kind  or  dasa,  in  equal  oit  greater  quantitiea,  for  thil  aataid  or 
a  1^68  didtanee,  which  prima  facie  evidence  may  be  t^lHItted  by 
competent  testimony  on  thd  part  of  anch  company,  ^W(ng  that 
the  diftOrimination,  if  any,  was  not  an  nnjnst  one.  And  the  qiies- 
tion  npou  an  issne  as  to  whether  any  alleged  diecrimination  is  nn- 
jnst or  not,  shall  be  a  qnestion  of  fact  to  be  tried  and  detonuined 
as  atiy  other  issne  of  fact  in  a  case." 

The  organic  law,  together  with  the  legislatioii  had  npim  tfa^ 
snbjject,  though  not  affecting  the  rights  of  the  parties,  by  reafemi  frf 
theii^  operation  upon  them,  are  here  quoted  and  mf^rbd  toy  to 
show,  in  this  connection,  that  the  constitutional  direction  giv^n  to* 
the  kw  department  of  government,  as  well  as  the  legialativB  mind^ 
both  coincide  in  dedning  the  meaning  of  the  term  ^^discrimi- 
nation," and  in  the  meaning  contemplate  in  the  prohibition 
against  '*  discrimination,"  Witli  the  general  qualifications  oil  the 
subject  which  we  have  pointed  out,  as  exibting  under  deeieionB  in 
AmefiisiBi  and  in  England.  It  is  not  ^^  mere  "  discrimination  that  is 
.  rendered  obnoxious  and  unlawful^  but  it  is  '^unjnst'*  dificrimina- 
tion.  As  to  what  shall  constitute  improper  didcaimination^  is  not 
defined,  nor  attempted  to  be  defined ;  it  is  a  question  of  law  and 
fact  in  the  given  case,  and  whether  the  diteriinination  be  or  Aot 
unlawful,  must  be  ascertained  by  applying  to  the  facts  of  the  ome 
the  principles  of  the  common  law  to  the  general  policy  of  our 
stiEttntory  law  governing  carrier^  and  railroads. 

The  test  ot  liabilit]^,  submitted  by  the  chai^,  Waft  tsonfined  ti» 
the  single  question  of  irregularity  in  the  rate  of  freight  charged  to 
the  plamtins,  as  compared  with  the  mte  charged  to  obtain  other 
specified  persons,  iri^espective  of  any  or  all  of  the  other  facts  of  the 
case.  In  that  the  coui't  er^ed.  It  ought  to  have  been  submitted 
to  the  jury  to  determine  whether,  under  all  the  facte  of  the  case, 
the  defenaant  charged  the  plaintiffs  a  rate  beyond  what  wad  rea* 
sonable,  and  beyond  tiie  price  which  waA  exacted  of  the  public, 
generally,  at  the  times  when  the  plaintiffs  shipped  their  cotton  on 
defendant's  railroad.  And  if,  altnough  the  plaintiffs  were  not  re- 
quired to  pay  a  higher  rate  than  were  the  public  generally,  yet  if 
tne  deitendant  had  allowed  to  cei*tain  paitit^ular  pefsens  or  mer- 
chants in  a  oertain  particulnir  locality,  more  advantageous  terma 
th&n  had  been  given  to  the  public  generftUy^  or  to  tike  plaintiffs, 
it  ought  to  have  been  submitted  as  an  issue  of  fact  for  the  jury  to- 
determine  whether,  under  app)*opriate  instructions  applicable  ta 
the  subject,  under  all  the  evidence  applicable  to  the  queetion,  such 
preference  so  given  was  a  fair  and  legitimate  one,  one  justified 
oy  ihl)  cbmmon  law  rule  forbidding  tiie  cArriinr  to  give  to  one- 
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0pttial  priVil^eB  which  it  denied  to  anothef',  but  whfdiy  ai  ih<y 
bmM  tfif^  dbed  not  exclade,  ad  forbidden,  contractd  for  ti'anepor 
tAtiott  ai  let  l^esa  r&te,  in  special  cafied,  where,  under  tlid  circunt-^ 
stMSiSI^  tftii  dificrimination  appears  reasonable. 

ft  delis  iiot  become  necessary  to  pass  nport  tbe  cdmsotDMI  or 
liot  Of  the  c^nnter-chai^  asked  bj  the  defendant  and  refused ; 
it  iriltiffident  that  the  cEai^  of  tlie  conrt  was  erroti^ns,  and  waa 
calciikfaBd  to  mislead  the  jury  under  a  wron^  test  of  defendant^^ 
liability;  On  another  trial  a  <iharge  properly  applicable  to  the 
whole  case  can  be  given  by  the  court  nnder  the  law  governing  the 
eaisej  And  we  deeni  it  snpeiflnioad  td  pnrene  tiie  inyeetigation  of 
thi»  MMhl  any  further. 

Wb  <A>iidHde  the  judgment  ought  to  be  retenml,  and  ih»  eans^ 
remanded. 

(Bee  note,  5  Am.  and  Bng.  R.  R  Oas.  MS^ 


SvLJify  Da^lOB 


IK 

Lakb  Shobb  Am)  Miohigah  SotrmiBiill  tL,  tk  0i» 

(46  Mkkii<m  BeporU.    Jan,  5^  1981.) 

An  ordinaaoe  rpqairing  al)  persoDB  to  keep  their  sidewalks  frs^  Mfft  id%- 
impQces  a  purely  puDlic  daty,  and  persons  injured  by  slipping  on  the  leb  ean- 
Dot  bring  private  actrons  against  the  owners  of  the  premises. 

Bieaenes  of  pobli^  duty  must  be  pnnisbed  in  some  form  of  public  prosecu- 
tioi%  and  not  by  way  of  indiyidual  recovery  of  damages  ;  though  when  the 
duty  imposed  is  for  the  protection  and  benefit  of  a  particular  individual  or 
datt,  as  well  as  for  that  of  the  public,  there  may  be  an  individual  right  of 
action  for  individual  injury,  as  well  as  a  public  prosecutioii. 

When  a  municipal  charter  empowers  the  common  council  to  regulate  the 
eare  ef  sidewalks  for  the  public  benefit,  and  provides  that  lot  owners  shall  be 
liable  to  the  city  for  all  damages  which  the  citv  may  be  compelled  to  pay  for 
the  default  in  nefflectine  to  observe  such  regulations,  no  action  against  a  lot 
owner  can  arise,  if  at  aU,  until  after  the  city  has  be^  bald  liable  in  a  suti 
•gabstit 

IkMM  t6  the  Superior  C!ourt  of  Detroit  Submitted  October 
IS)  1M#.  .  Decided  January  5, 1881. 

Otm.    Plaintiff  brings  error.    Affirmed. 

Griffin  &  Dickinson  and  Henry  M.  Campbell  for  pWntifi  in 
errdTk  This  breach  of  a  duty  imposed  by  statute  for  the  benefit  of 
indivMtfals  will  smtaih  a  remedy  at  common  law  if  an  individual 
IB  tiierdby  injured :  Oonch  9f.  Steel,  3  £1.  &  Bl.  402;  GhicegO  & 
AltW  It  R.  9.  Engle,  7«  111.  817;  Correll  k).  B.  O.  Bailroad^  88 
Ioin%  llK) ;  Jetier  v.  Nv  T.  a  &  H .  R  B.  R^  &  Eeyeb,  IM )  Willy 
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V.  Mulledj,  78  K  Y.  310 ;  Dudley  v.  Mayhew,  3  N.  Y.  16 ;. 
AugUBta,  etc.,K.  R.  v.  McElraurry,  24  Ga.  75  ;  Wakefield  v.  Conn., 
etc.,  R.  R,  37  Vt.  330 ;  1  Addison  on  Toi-ts,  §  59 ;  where  an  action 
lies  against  a  city  for  an  injury  caused  by  neglect  to  observe  an 
ordinance  and  the  city  can  recover  from  the  individual  from  whose 
default  the  injury  arose,  the  person  injured  may  bring  suit  against 
the  individual  in  the  first  instance.  Lowell  v.  Spaulding,  4  Cush. 
277 ;  Payne  v.  Rogers,  2  H.  Bl.  350 ;  Boston  v.  Worthington,  10 
Gray,  496 ;  Kirby  v.  Boylston  Market  Association,  14  Gi-ay,  249 ; 
Milford  V.  Holbrook,  9  Allen,  18. 

Ashley  Pond,  for  defendant  in  error,  cited  against  the  right  of 
action  Flynn  v.  Canton  Co.,  40  Md.  312 ;  VanDyke  v.  Cincmnati, 
1  Disney,  532 ;  Heeney  v,  Spi^ague,  11  R.  I.  456 ;  Keokuk  v.  Inde- 
pendent District,  52  Iowa  (5  N.  W.  Rep.  559). 

CooLBT,  J. — ^The  plaintiff  sues  the  railroad  company  to  recover 
compensation  for  an  injury  suffered  by  her  in  consequence  of  slip- 
ping and  falling  upon  ice  which  had  formed  on  a  sidewalk  in  front 
of  premises  occupied  by  defendant  in  the  city  of  Monroe,  and 
which  the  defendant  had  failed  to  remove  as  required  by  law.  It 
is  not  claimed  that  any  such  action  would  lie  at  the  common  law, 
and  the  right  of  recovery  is  supposed  to  arise  from  certain  state 
and  municipal  legislation. 

The  state  legislation  in  question  is  the  general  act  for  the  incor- 
poration of  cities,  passed  in  1873,  under  wliich  the  city  of  Monroe 
IS  now  organized.  Chapter  XXIII.  of  this  act  relates  to  the  side- 
walks, bection  one  gives  the  city  council  control  of  all  sidewalks, 
with  power  to  construct  and  maintain  the  same  and  charge  the  ex- 
pense thereof  upon  the  lots  and  premises  adjacent  to  and  abutting 
upon  such  walks.  Section  two  empowers  the  council  to  require 
the  owners  and  occupants  of  adjacent  lots  to  construct  and  main- 
tain sidewalks,  and  section  three  is  as  follows :  "  The  council  shall 
also  have  power  to  cause  aud  require  the  owners  and  occupants  of 
any  lot  or  pi*emises  to  remove  all  snow  and  ice  from  the  sidewalks 
in  front  of  or  adjacent  to  such  lot  and  premises,  and  to  keep  the 
same  free  from  obstructions,  encroachments,  incumbrances,  filth, 
and  other  nuisances." 

Section  four  provides  that  if  any  owner  or  occupant  shall  fail  to 
perform  any  duty  required  by  the  council  in  respect  to  sidewalks, 
the  council  may  cause  the  same  to  be  performed,  and  levy  a  special 
assessment  to  meet  the  expense  on  the  lot  or  premises  adjacent  to 
and  abutting  on  the  sidewalk. 

Section  six  is  as  follows :  '^  If  any  owner,  occupant,  or  person  in 
charge  of  any  lot  or  premises  shall  neglect  to  repair  any  sidewalk 
in  front  of  or  adjacent  to  such  premises,  or  to  remove  any  snow  or 
ice  therefrom,  or  to  keep  the  same  free  from  obstructions  and  in- 
cumbrances, in  accordance  with  the  requirements  of  the  ordinances 
and  regulations  of  the  council,  he  shall  be  liable  to  the  city  for  tiie 
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amonnt  of  all  damages  which  shall  be  recovered  against  ihe  citY 
for  any  accident  or  injury  occurring  by  reason  of  such  neglect'' 
General  Laws  1873,  pp.  244,  325,  326. 

Aeting  under  the  authority  conferred  by  this  act,  the  city  eounp 
cil  adopted  an  ordinance  whereby  it  was  provided  that  tlie  owner 
or  occupant  of  any  house  or  building,  or  person  entitled  to  the 
possession  of  any  vacant  lot,  or  person  in  charge  of  any  chnrch  or 
otlier  public  building,  or  any  street,  alley  or  public  space,  shall  not 

Krmit  the  sidewalk  and  gutter  adjoining  the  same  to  be  obstructed 
snow,  ice„  filth,  dirt  or  other  incumbrance,  and  where  ice  is 
formed  on  any  sidewalk  and  gutter,  such  ownei-s,  occupants,  or 
persons  liaving  eharse,  or  entitled  to  possession  of  property  adjoin* 
mg,  as  above  provided,  shall  within  twenty-four  hours  after  the 
same  has  formed  remove  the  same  or  cause  sand,  sawdust  or  ashes 
to  be  strewn  thereon. 

The  defendant,  it  is  alleged,  failed  to  remove  within  twenty-four 
honrs,  as  required  by  this  ordinance,  the  ice  which  had  formed  on 
the  sidewalk  in  front  of  its  premises,  and  the  plaintiff  sustained  a 
sevei'e  injury  by  slipping  and  falling  thereon. 

It  is  said  on  behalf  of  the  plaintiff  that  the  obligation  to  keep 
the  sidewalks  free  from  snow  and  ice  is  imposed  as  a  duly  to  aU 
persons  who  may  have  occasion  to  use  the  walks  in  passing  and  re- 
passing, and  that  the  neglect  to  do  so,  in  consequence  of  which  any 
one  lawfully  nsing  the  walk  is  injured,  is  a  neglect  of  duty  to  him, 
and  entitles  him  on  well-recognized  principles  to  maintain  an  ac- 
tion. Couch  V.  Steel,  3  El.  &  Bl.  402 ;  Aldrich  v.  Howai'd,  7  S. 
12U. 

To  naaintain  this  proposition  it  is  necessary  to  make  it  appear 
tliat  the  duty  imposed  was  a  duty  to  individuals  rather  than  a  duty 
to  tlie  wlude  public  of  the  city ;  for  if  it  was  only  a  public  duty  it 
cannot  be  pretended  that  a  private  action  can  be  maintained  for  a 
breach  thereof.  A  breach  of  public  duty  must  be  punished  in 
some  form  of  public  prosecution,  and  not  by  way  of  individual  re- 
covery of  damages.  ITevertheless  the  burden  that  individuals  are 
required  to  bear  for  the  public  protection  or  benefit  may  in  part  be 
imposed  for  the  protection  or  benefit  of  some  particular  individual 
or  elasB  of  individuals  also,  and  then  there  may  be  an  individual 
right  of  action  as  well  as  a  public  prosecution  if  a  breach  of  the 
duty  causes  individual  injury.  Atkinson  v.  Water  Works  Co.  L. 
B.,  6  Ezch.  404. 

Tlie  nature  of  the  duty  and  the  benefits  to  be  accomplished 
through  its  performance  must  generally  determine  whether  it  is  a 
duty  to  the  pnblic  in  part  or  exclusively,  or  whether  individuals 
may  claim  that  it  is  a  duty  imposed  wholly  or  in  part  for  their 
espedai  benefit.  In  this  case  the  duty  was  to  keep  the  sidewalks 
free  from  obstructions.  It  will  not  be  claimed  that  this  was  not  a 
<iQty  to  the  whole  public  of  the  city,  and  the  disputed  question  is 
9  A.  &  E.  R  Cas.— 9 
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whether  it  is  also  a  duty  to  each  individual  making  use  of  Ui& 
walks. 

An  obstrnction  by  snow  or  ice  may  make  the  nse  of  a  walk  dan* 
gerons,  or  may  wholly  preclude  its  use  for  the  purpose  for  which 
walks  are  constructed,  if  the  duty  to  keep  the  walk  free  from  ob- 
structions is  a  duty  to  individaal  travellers  desiring  to  use  it,  it  is 
as  nmch  broken  when  the  walk  is  wholly  obstructed  as  when  it  i» 
capable  of  use  but  is  dangerous,  and  an  action  will  as  much  lie  by 
one  who  is  compelled  to  go  around  an  obstruction,  as  by  one  who 
slips  and  falls  in  a  dangerous  place.  Moi*eover  as  the  lot  owner  is 
required  to  keep  the  walk  free  from  all  nuisances,  an  individual 
traveller  who  maintains  the  pi*opo6ition  that  this  is  a  duty  to  him 
must  be  entitled  to  bring  suit  whenever  the  existence  of  a  nuisance 
diminishes  either  the  comfort  or  the  safety  of  the  use  of  the  walk 
by  him.  This  view  of  the  obligation  of  tlie  lot  owner  would  add 
greatly  to  his  common-law  liabilities,  and  it  is  not  easy  to  draw  the 
fine  which  sliould  definitely  limit  and  confine  his  liabilities. 

But  if  we  look  a  little  further  into  tlie  statute  under  which  the 
city  is  incorporated,  wc  shall  see  that  all  its  provisions  respecting 
sidewalks,  so  far  as  they  impose  duties  upon  the  owners  of  adjoin- 
ing or  abutting  lots,  have  one  common  object,  namely,  to  provide 
suitable  and  safe  passage  ways  for  foot  passengers  by  the  side  of 
the  public  streets,  and  to  keep  these  in  condition  for  saie  use.  The 
expense  of  such  ways  is  imposed  on  the  owners  of  adjcicent  Iota» 
and  these  owners  must  keep  them  f i*ee  from  encroachments.  Will 
it  be  claimed  that  if  the  city  conucil  sliall  require  a  lot  owner  to 
construct  a  sidewalk  in  front  of  his  premises,  and  he  shall  fail  to 
obey  tlie  requirement,  every  person  who  should  come  upon  tlie 
street  desiring  to  pass  on  foot  where  the  walk  should  be,- and  who 
shall  be  pi-eciuded  from  doing  so  by  the  walk  not  being  constructed^ 
may  bring  suit  against  the  lot  owner  for  the  neglect  to  build  it  as 
a  neglect  of  duty  to  the  traveller  himself  ?  He  is  damnified  in  that 
case  as  clearly  as  when  he  falls  upon  a  dan^rerous  walk  and  is  hui*t ; 
thongh  the  damage  may  perhaps  be  insignificant. 

But  it  is  clear,  we  tliinK,  that  the  duty  to  build  tlie  walk  is  only 
a  public  duty,  and  the  duty  to  keep  it  in  condition  for  use  is  also  a 
public  dnty.  Exactly  what  force  is  to  be  given  to  the  provision  of 
statute  that  the  lot  owner  shall  be  liable  to  tlie  city  for  all  damages 
which  the  city  ma^y  be  compelled  to  pay  for  his  default,  we  need 
not  consider  in  this  suit.  It  is  enougn  to  say  here  that  an  action 
grounded  on  that  particular  provision  of  the  statute  could  only 
ai'ise  after  the  city  had  been  rendered  liable  in  a  suit  against  it. 

If  the  statute  contemplated  public  duties  only,  the  city  ordinance 
could  not  go  further  and  give  individual  rights  of  action.  But 
neither,  we  think,  has  it  attempted  to  do  so. 

The  judgment  of  the  circuit  court  must  stand  affirmed  with 
costs. 

The  other  Justices  concurred. 
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MOOHST 

TTinoN  Pao.  Ry.  Co.,  Garnishee,  etc 

{Advance  Ca»ey  Iowa,    Decmber  15,  1883.) 

A  debt  dae  from  one  who  may  be  sued  in  this  state  to  a  non-resident  of 
tbb  state,  fur  serTices  performed  in  ttie  state  of  his  residence,  may  be  gar- 
niahed  in  a  suit  instituted  against  him  in  the  courts  of  this  state, — personal 
■ervloe,  or  service  by  publication,  having  been  duly  made  on  him, — although 
his  salary  has  always  been  paid  in  the  state  where  he  lived,  and  would  have 
been  exempt  by  the  laws  of  that  state. 

Afpbal  from  Pottawattamie  circuit  court.  ^ 

This  18  an  action  bronght  in  the  court  below  upon  a  promissory 
note  against  the  defendant  C.  F.  KoUins.  The  Union  Pacitic  Bail- 
way  Company  was  attached  as  garnishee.  There  was  a  trial  between 
the  plaintiff  ancL^rnishee,  and  a  judgment  was  rendered  for  the 
plaintiff,  from  \^ich  the  garnishee  appeals. 

J.  8.  ShiYmshire  and  Baldwin  &  Wright,  for  appellant. 

Olinton,  nsLtt  &  Brewer,  for  appellee. 

BoTHBOCK,  J. — ^1.  The  cause  was  submitted  to  the  court  below, 
and  is  anbmitted  in  this  court,  upon  an  agreed  statement  of  facts, 
of  whicli  the  following  is  the  substance :  The  appellant  was  in- 
debted to  the  defendant  Rollins  in  the  sum  of  $300,  at  the  time 
the  answer  was  filed.  This  sum  was  earned  by  Rollins  as  a  me- 
elianic  in  the  employment  of  appellant  in  the  state  of  Nebi'aska. 
He  was  hired  in  that  state,  and  it  was  the  custom  of  appellant  to 
pay  the  wages  of  employees  thus  hired  within  that  state,  but  there  was 
DO  express  contract  as  to  the  place  where  the  wages  should  be  paid. 
The  general  offices,  and  the  oifaces  of  the  paymaster  and  auditor,  of  ap- 
pellant are  in  tlie  state  of  Nebraska.  By  the  laws  of  Nebraska  $200 
of  the  amount  due  Rollins  would  have  been  exempt  to  him,  and 
not  liable  to  seizure  for  the  payment  of  his  debts  in  any  suit 
faronght  in  the  courts  of  that  state,  being  the  amount  of  his  wages 
for  60  days  preceding  the  service  of  the  garnishment  notice. 

The  original  notice  was  served  on  Rollins  personally  in  the 
state  of  Nebraska,  and  the  garnishment  process  was  served  on  the 
appellant  in  Pottawattamie  county,  in  this  state.  The  appellant 
was  then  and  is  now  a  corporation  organized  under  the  laws  of  the 
United  States,  and  engngcd  in  the  opei*ation  of  a  line  of  railway 
beginning  at  a  point  witliin  the  city  of  Council  Bluffs,  in  Potta- 
wattamie comity^  Iowa,  and  extending  westward  through  the  state 
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of  Nebraska.  The  plaintiff  and  Kollins  were  at  the  commenoe- 
luent  of  tlie  suit  and  still  are  residents  of  Nebraska,  and  the  plaintiff 
knew  when  he  commenced  this  suit  that  by  the  law  of  Nebniska, 
if  there  sued,  the  defendant  would  have  two  montlis'  wages  ex- 
empt from  all  process.  Section  2618  of  the  Code  provides  tliat 
service  of  an  origuial  notice  may.  be  made  hy  publication  ^^in 
actions  brought  against  a  non-resident  of  this  state  or  a  foreign 
corporation  having  in  this  state  property  or  debts  owing  to  such 
defendant,  sought  to  bo  taken  by  any  of  the  provisional  remedies, 
or  to  be  appropriated  in  any  way,"  and  debts  due  the  defendant 
in  an  action  aided  by  attachment  are  attached  by  the  garnishment 
thereof.  Section  2967.  And  it  is  a  sufficient  cause  for  attsichinent 
that  the  defendant  is  a  non-resident  of  the  state.  Section  8951. 
There  was  no  service  by  publication  in  tliis  case,  but  personal 
service  was  made  upon  tne  defendant  in  the  state  of  Nebi'aska. 
This  supersedes  the  necessity  of  service  by  publication  ^ection  2621), 
and  sudi  pei*sonal  service  nas  the  same  force  and  effect,  and  the 
same  jurisdiction  is  acquired  as  would  be  if  the  service  were  by 
publication.    Donance  v.  Preston,  18  Iowa,  396. 

It  is  contended  by  counsel  for  appellant  that  th^debt  from  th6 
railroad  company  to  Kollins  was  not  liable  to  attachment,  because 
its  situs  was  not  in  this  state,  but  in  the  state  of  Nebraska,  The 
facts  show  that  the  money  due  Kollins  was  earned  in  Nebraska, 
and  that  he  was  a  resident  of  that  state,  and  that  it  was  the  cus- 
tom of  the  railroad  company  to  pay  the  wages  of  such  employees 
within  tlie  state  of  Nebraska.  The  doctrine  that  a  debt  can  have 
no  locality  separate  from  the  pai*ty  to  whom  it  is  due  ia  applicable 
upon  the  question  of  the  situs  of  credits  for  the  pur|X)6es  of  tasca- 
tion.  Such  is  the  case  of  State  Tax  on  Foreign-held  Konds^  15 
Wall.  300,  and  other  authorities  cited  b^  counsel  for  appellant.  But 
this  rule,  or  legal  fiction,  ba  it  is  denominated  in  the  book?,  cannot  be 
appUed  in  this  state  to  attachment  proceedings  against  non-resident 
defendants.  To  do  so  would  abrogate  the  sections  of  the  statute 
above  cited,  because,  if  all  debts  must  be  located  with  and  attach 
to  the  person  of  the  debtor,  there  could  be  no  ^mishment  of  a. 
person  in  this  state  owing  a  debt  to  a  person  resident  of  another 
state. 

As  is  said  in  Green  v.  Yan  Buskirk,  7  Wall.  139,  attachment 
laws  ^^  necessarily  assume  that  property  has  a  situs  entirely  distinct 
from  the  owners  domicile."  ^^  The  plaintiff  occupies^  as  gainst 
the  gamisliee,  the  position  of  the  defendant,  with  no  more  ris^hts  than 
the  defendant  had,  and  Uable  to  be  met  by  any  defence  which  the 

gu-nishee  might  make  against  an  action  by  the  defendant."'  Daniels  v. 
lai'k,  38  lowa^  556.  And  we  think  if  the  defendant  Kollina  could 
have  maintained  an:  action  against  the  appellant  in  this  stato.  £or  tiue 
recovery  of  his  wages,  it  follows  that  the  debt  was  within  this  state 
and  subject  to  attachment.    Whether  he  could  have  maintained 
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filieh  ixsfion  does  not  depend  upon  the  qnestion  as  to  the  enstom  to 
make  payment  in  Nebraska,  bat  whether  appellant  was  subject  to 
the  iariediction  of  the  courts  of  this  state,  which  we  will  now  pro- 
ceed to  consider. 

3.  It  is  contended  that  the  conrt  had  no  jurisdiction  over  the 
appellant,  and  a  number  of  cases  are  cit,ed  which  hold  that  where 
the  ^reisbee  is  a  non-resident,  and  is  mei^ly  temporarily  withm 
the  jurisdiction  of  the  court,  and  is  there  s^ved  with  process,  the 
service  is  bad  and  will  not  hold  property  in  his  hands  belonging 
to  the  non-resident  defendant.  Authorities  are  also  cited  to  the 
effect  that  a  foreign  corporation  cannot  be  ganiished,  althouj^h  it 
may  have  officers  and  members  within  the  jurisdiction  of  tlie 
court,  as  well  also  as  its  books  and  records. 

We  have  no  occasion  to  discuss  these  authorities,  because  the 
UnionPacificKailroad  Company  is  not  merely  temporarily  within  the 

{'orisdiction  of  the  courts  oi  this  state,  nor  is  it  aforei&:n  corporation, 
t  is  a  corporation  organized  under  the  laws  of  the  United  States, 
and  euguiled  in  the  operation  of  a  line  of  railway  in  Pottawattamie 
county,  Iowa,  and  extending  west  through  the  state  of  Kebi'aska. 
It  is  as  much  a  citizen  of  Iowa  as  it  is  of  Nebi^aska,  and  there  is  no 
piovisioii  of  tlie  laws  of  the  United  States  locating  it  in  any  state. 
But  suppose  we  should  concede  it  to  be  a  foreign  corporation,  operat- 
ing a  line  of  railway  in  another  state  ^iid  extending  into  this  state: 
under  section  2582  of  the  Code  actions  may  be  brought  against 
railway  corporations  in  any  county  of  this  state  tlirough  which  the 
line  or  road  tliereof  passes  or  is  operated,  and  this  applies  to  foreign 
corporations  as  well  as  those  organized  under  the  laws  of  this  state. 
The  reports  of  cases  in  this  couii;  are  full  of  action^  brought  against 
foreign  railroad  corporations  operating  roads  in  this  state,  and  no  one 
has  ever  questioned  the  jurisdiction.  If  we  were  to  hold  that  these 
corporations  are  not  subject  to  the  jurisdiction  of  our  courts,  the 
same  m  a  natural  person  resident  witliin  the  state,  we  would  release 
at  least  three  of  the  trunk  lines  which  traverse  the  state  from  east 
to  west  from  all  subjection  to  the  jurisdiction  of  our  courts. 

3.  Lastly,  it  is  insisted  that  this  action  was  instituted  by  plaintiff 
in  the  conrt  below  with  the  frandnlcnt  purpose  of  preventing  the 
defendant  from  pleading  the  exemption  laws  either  of  the  state  of 
Nebraska  or  of  tliis  state,  and  to  defraud  and  cheat  him  out  of  the 
exemptions  he  is  entitled  to  under  the  laws  of  Nebraska.  ^ 

We  have  determined  that  the  circuit  conrt  had  jurisdiction  of  the 
defendant,  and  also  of  the  appellant,  so  far  as  to  anthorize  the  ap- 
propriation of  the  debt.  Tnere  can  be  no  doubt  that  there  is  an 
absolute  riglit  in  a  non-resident  of  this  state  to  institute  and  main- 
tain actions  in  ont  courts.  We  have  held  that  if  a  person  residing 
in  one  jurisdiction  be  induced  under  false  pretences  or  representa- 
tiona  to  oome  into  another  for  the  purpose  of  there  fi;etting  service 
Upon  kim,  the  jarisdiction  tlius  acquired  will  be  hela  to  have  been 
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f raudulcntlj  obtained^  and  tlio  jndgment  will  be  Toid.  Danlap  ti« 
Cody,  31  Iowa,  260.  In  that  case,  and  in  all  the  anthorities  cited 
therein,  there  was  actnal  fraud  practised  to  obtain  the  jnrisdiction. 
The  groundwork  of  all  the  cases  upon  that  subject  is  that  if  unlaw- 
ful or  fraudulent  means  ara  resorted  to  for  the  purpose  of  bringing 
a  party  witliin  the  jurisdiction  of  a  court,  tlie  law  will  interpoeo 
and  afford  a  suitable  remedy,  because  no  lawful  thing  founded  upon 
an  unlawful  act  can  be  supported. 

In  the  case  at  bar  the  plaintiff  was  ^ilty  of  no  actual  fraud.  Ho 
used  no  unlawful  means  to  acquire  jurisdiction  of  the  parties  or 
subject  matter,  and  while  the  proceeding  operates  sis  a  hardship  oa 
the  defendant,  we  cannot  say  ^that  jurisdiction  was  obtaioea  by 
fraud,  nor  by  a  resort  to  any  unlawful  means.    Affirmed. 


State,  ex  eel.  Moimr  PLBASAirr  Cemetebt  Co., 

Patebson,   Newabk,  and  New  Yobk  S.  S.  Co.,  and  New 
YoBK,  Lake  Erie,  and  Westesn  R.  S.  Co* 

(48  New  Jeney  Law  Bqwrtt^  505.) 

Though  a  .writ  of  mandamus  will  lie  at  the  instance  of  a  private  individual 
against  a  corporation,  to  compel  performance  of  a  duty  enjoined  by  its  cliar- 
ter,  to  be  executed  for  the  benefit  of  the  relator,  or  the  class  of  Individ uala 
to  whom  he  belongs,  the  allowance  of  the  writ  in  such  cases  must  be  con- 
trolled by  the  fundamental  principle  that  it  is  the  absence  of  an  adequate 
le^l  remedy  that  gives  the  court  jurisdiction  to  proceed  by  mandamus.  Two 
things  must  concur — a  specific  legal  right,  and  the  absence  of  an  effectual  legal 
remedy. 

The  charter  of  the  Paterson  and  Newark  R.  R  Co.  authorisEed  the  company 
to  const^ruct  its  railroad  along  the  Passaic  River,  from  Belleville  to  Newaric, 
and  to  acquire  the  rights  of  the  shore-owners  by  purchase  or  condemnation, 
with  a  proviso  that  in  passing  by  the  lands  of  the  Mount  Pleasant  Cemetery, 
the  said  railroad  should  be  constructed  entirely  outside,  and  to  the  east,  of 
the  present  stone  wall  embankment  of  the  cemetery  grounds,  and  near  the 
line  of  high  water  in  said  Passaic  River;  and  that  before  entering  upon  the  said 
lands,  the  said  railroad  company  should  enter  into  an  agreement  with  the 
Mount  Pleasant  Cemetery  Co.  to  construct  a  suitable  stone  wall,  not  less  than 
six  feet  high,  on  the  line  between  said  railroad  and  the  cemeteir  crounda. 
The  company  located  its  road  outside  of  the  line  indicated,  and,  before  it 
commenced  the  construction  thereof,  executed  and  delivered  to  the  cemetery 
company  a  bond  in  the  penal  sum  of  $80,000,  oonditioDed  to  construct  a 
wall  in  compliance  with  the  charter,  within  three  years.  On  application  for 
a  mandamus  to  compel  the  company  to  build  the  wall — Hdd: 

1.  That  it  was  the  legislative  purpose  to  secure  to  the  relator  a  satisfactory 
location  of  the  railroad,  and  an  agreement  for  the  erection  of  a  wall — ^to  bo 
enforced  in  the  usual  method  by  which  contracts  may  be  enforced,  by  ac- 
tion at  law  or  by  bill  for  specific  performance;  and  that  the  spedfio  duty 
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impoied  on  the  compaDy  by  its  charter  in  this  respect  had  been  fully  per- 
iormed. 

3.  That  the  relator  had  adequate  legal  remedy  on  the  contract,  and  that, 
if  that  remedy  had  become  inefficacious,  by  reason  of  delay  and  the  inter- 
▼ening  insolvency  of  the  obligor,  the  relator  could  have  no  relief  by  nuui* 
damufl. 

Oh  application  for  a  writ  of  alternative  mandamtia. 

The  Mount  Pleasant  Cemetery  Co.  was  diartered  in  1844.  Said 
charter  and  any  supplements  are  regaixled  as  in  evidence  (pro  ut 
the  same).    Pamph.  L.  1844,  p.  19. 

The  charter  and  sapplements  thereto  of  the  Paterson  and  New- 
ark R.  K.  Co.  are  also  regarded  as  in  evidence  (pro  nt  the  same). 
Pamph.  L.  1864,  p.  663;  1866,  pp.  86,  880;  1871,  p.  979. 

The  railroad  track  of  said  Paterson  and  Newark  R.  R.  Co.  was 
constmcted  by  said  company  in  front  of  said  cemetery  grounds, 
below  high-water  mark  in  JPassaic  River,  and  there  now  exists. 
Such  construction  was  completed  dnring  the  years  1866  and  1867. 

Prior  to  such  construction,  said  Paterson  and  Newark  R.  R.  Co. 
made  its  bond  to  the  Mount  Pleasant  Cemetery  Co.  (pro  ut  the 
same).  Said  bond  is  dated  August  17th,  1866,  and  is  in  the 
penalty  of  $30,000.  Its  condition  recites  that,  by  a  supplement 
to  tlie  charter  of  the  railroad  company,  it  was  required,  before 
entering  on  the  lands  of  said  cemetery  company,  to  enter  into  an 
agreement  with  said  cemetery  company,  to  build  a  suitable  stone 
wall,  not  less  than  six  feet  hi^h,  on  the  line  between  said  railroad 
and  said  cemetery  grounds ;  that  the  railroad  company  were  about 
to  enter  upon  said  lands,  and  had  agreed,  and  did  thereby  agree 
to  conatmct  said  stone  wall  within  three  yeara ;  and  it  then  pro- 
vides that  if  the  said  railroad  company,  or  tlieir  successors  or  as- 
signs, should  and  did  well  and  truly  construct,  within  three  years 
from  the  date  of  said  bond,  a  suitable  stone  wall,  not  less  than  six 
feet  hi^h,  above  the  surface  of  the  ground,  with  a  proper  founda- 
tion laid  in  cement  to  the  water  line,  and  that  part  above  said  line 
to  be  laid  in  good  lime  and  sand  mortar,  the  line  of  said  wall  to  be 
designated  by  said  cemetery  company,  then  the  obligation  was  to 
be  void,  else  to  remain  in  force. 

September  8th,  1868,  the  Paterson  and  Newark  R.  R.  Co.  made 
and  aelivered  a  lease  of  their  railroad  and  frandiises  to  the  Erie 
B.  R.  Co.,  which  thereafter  occupied  and  operated  the  same. 

In  1870,  the  said  The  Paterson  and  Newark  R.  R.  Co.  became 
insolvent ;  insolvent  proceedings  against  the  same  were  thereupon 
instituted  in  the  Court  of  Chancery  of  New  Jersey,  and  a  I'eceiver 
of  the  property  and  franchises  thereof  appointed  by  said  court,  under 
and  in  pursuance  of  the  act  entitled  ^'  A  supplement  to  an  act  to 
prevent  frauds  by  incorporated  companies,''  approved  April  15th, 
1846,  \fhich  supplement  was  approved  March  17th,  1870  (pro  ut 
the  same,  Pamph.  L.,  p.  55),  ana  such  proceedings  were  thereupon 
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had  in  said  court,  in  pursuance  of  the  last-mentioned  act,  that  after* 
wardsy  by  the  order  of  said  court,  a  sale  of  the  property  and  fran- 
chises of  the  said  The  Newark  and  Paterson  II.  R.  Co.  was  made 
to  Louis  D.  Rucker  and  others^  whicli  sale  having  been  eoniiniied 
by  8aid  coni*t,  a  deed  of  conveyance  of  said  property  and  franehisea 
was  executed  and  delivered  by  the  said  receiver  to  the  said  pur- 
chasers on  the  2d  day  of  November,  1871. 

The  said  Rucker  and  others,  purchasers  of  said  property  and 
franchises,  within  six  months  after  said  sale,  and  on  the  16th  day 
of  January,  1872,  and  by  viitue  and  in  purauance  of  the  last-men- 
tioned act,  accepted  the  charter  of  the  said  The  Patei'son  and 
Newark  R.  R.  Co.,  whose  property  and  franchises  tiicy  had  pur- 
chased, under  the  corporate  name  of  Tlie  Paterson,  Newark,  and 
New  York  R.  R.  Co.,  and  made  a  certificate  to  that  eflEect,  bear- 
ing date  the  day  and  ^ear  last  aforesaid,  and  filed  the  same,  pur- 
suant to  the  last-mentioned  act,  on  the  19th  day  of  January,  1872» 
and  thereupon  became  a  coi-poration  by  tlie  name  of  **The  Pater- 
son, Newaik,  and  New  York  R  R.  Co.,"  which  now  holds  the 
property  and  franchises,  subject  to  the  said  lease  to  the  Erie  Ry. 
Co. 

The  Erie  Ry.  Co.  became  insolvent  in  1878,  a  receiver  of  its 
propei*ty  and  franchises  was  duly  appointed,  a  mortgage  on  its 
saia  propeity  and  franchises  was  f oi'eciosed,  and  a  sale  thereof  after- 
wards had  and  made,  and  the  purchasers  of  the  said  property  and 
franchises,  inchiding  said  lease,  formed  and  organized  a  new  cor- 
poration under  the  charter  of  the  said  The  Erie  Ry.  Co.  in  pursu- 
ance of  the  statutes  in  such  case  made  and  provided,  by  tlie  name 
of  "  Tlie  New  York,  Lake  Eiie,  and  Western  R.  R.  Co.'' 

The  said  certificates  of  organization  of  die  said  companies  so  as 
aforesaid  organized  are  to  oe  considered  in  evidence,  and  may 
be  ref  eri*ed  to,  if  necessary,  on  the  argument  of  the  rule  to  diow 
cause. 

It  is  admitted  that  no  demand  was  made  by  said  cemeterv  com- 
pany for  the  erection  of  said  wall,  nor  any  proceedings  taken  to 
enforce  said  bond  until  the  year  1878,  or  tnereabonts.  Nor  be- 
fore that  time  was  any  notice  given  to  the  Erie  Ry.  Co.,  its  re- 
ceiver, or  to  either  the  Patei'son,  Newark,  and  New  York  R.  R 
Co.,  or  the  New  York,  Lake  Erie,  and  Western  R.  R.  Co.,  of  the 
existence  or  non-fulfilment  of  the  said  bond  or  of  the  agreement 
to  build  said  wall,  which  has  never  been  built. 

It  is  further  admitted  that  no  proof  exists  of  the  designation  of 
any  line  of  said  proposed  wall  being  ever  made  by  said  cemetery 
company. 

Argued  at  June  Term,  1881,  before  Justioei  Il6|Rie  aad  Van 
SyckeL 

John  W.  Taylor,  for  the  relator. 

0«  Parker,  for  the  respondents. 
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DUE^TOy  J. — ^The  relator  is  the  owner  of  a  plot  of  ^onnd  naeA 
for  oemetery  pnrpoees,  lying  upon  the  banks  ox  and  adjacent  to  the 
Pisssie  River,  a  tidal  stream. 

The  Paterson  and  Newark  R.  R.  Co.  was  incorporated  by  a 
special  set  of  incorporation,  passed  February  Z2d,  1866.  Paniph. 
L,  p.  86.  The  company  was  aathorized  to  construct  its  railroad 
along  tho  Passaic  River,  from  Belleville  to  Newark,  and  to  acquire 
the  rights  of  the  shore-owners  by  purchase  or  condemnation.  In 
constmeting  its  railroad  between  Belleville  and  Newark,  the  track 
was  laid  in  front  of  the  cemetery  grounds  below  high-water  mark. 
The  legal  effect  of  this  part  of  the  company's  charter  was  adjudged 
by  the  Court  of  Errors  in  Stevens  v.  Pateraon  and  Newark  R.  R. 
(jo,y  5  Vroom,  532. 

The  road  was  built  in  1866  and  1867.  Financial  embarrass- 
ments and  insolvency  having  intervened  in  1870,  the  property  and 
franchises  of  the  compamr,  on  the  2d  of  November,  1871,  were 
sold  to  purchasers  who  euected  a  reorganization  of  the  compan  v 
under  tiie  name  of  The  Paterson,  Newark  and  New  York  Kail- 
road  Company,  pursuant  to  the  act  of  Mai'ch  17, 1870.  Pamph. 
L,  p.  55. 

On  the  8th  of  September,  1868,  and  before  tfie  sale  under  the 
insolvent  proceedings,  the  I'aih'oad  and  franchises  of  the  company 
were  leased  and  demised  to  the  Erie  Railroad  Company.  The  sale 
in  1871  was  made  subject  to  this  lease. 

In  1875,  the  Erie  luiilroad  Company  in  turn  became  insolvent, 
and  its  property  and  fmnchises  were  sold  to  purchasers,  who  re- 
oiiganized  under  the  name  of  The  New  York,  Lake  Erie  and  West- 
em  Railroad  Company. 

The' charter  of  the  Paterson  and  Newark  Railroad  Company, 
in  the  section  gi'anting  the  powers  above  mentioned,  contained 
this  proviso : 

'^rrovided,  that,  in  passing  by  the  lands  of  the  Mount  Pleasant 
Cemetery,  the  said  railroad  shall  not  encroach  upon  the  lands 
thereof  wliich  are  used  for  burial  purposes  in  said  cemetery ;  but 
the  said  railroad  shall  be  consti*ucted  entirely  outside,  and  to  the 
east,  of  the  present  stone  wall  embankment  of  the  cemetery 
grounds,  and  near  the  line  of  high  water  in  said  Passaic  river ;  and 
before  entering  upon  the  said  lands,  the  said  railroad  company 
shall  enter  into  an  agreement  with  the  Mount  Pleasant  Oemetery 
Company  to  construct  a  suitable  stone  wall,  not  less  than  six  feet 
hi^,on  the  line  between  said  railroad  and  the  cemetery  grounds.'^ 
The  relator  applies  for  a  writ  of  mandamus,  to  be  directed  to 
the  Paterson,  Newark  and  New  York  Railroad  Company — the 
SQccessor  of  the  Paterson  and  Newark  Railroad  Company — and  to 
the  New  York,  Lake  Erie  and  Western  Railroad  Company — ^the 
saooeesor  of  the  Erie  Railroad  Companv — commanding  them  or 
one  of  jdiem  to  build  or  construct  a  suitable  stone  wafi,  not  leds 
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dian  dx  feet  high,  on  tbe  line  between  the  railroad  and  the  ceme- 
tery groniids  of  the  relator. 

A  writ  of  mandamns  will  lie  at  the  instance  of  a  private  in- 
dividual  against  a  corporation,  to  compel  performance  of  a  dn^ 
enjoined  by  its  charter  to  be  executed  for  the  benefit  of  the  relator 
or  the  class  of  individuals  to  whom  he  belongs.  Tlie  allowance 
of  tliia  writ  to  compel  a  company  to  treat  for  the  pni*chase  of  lands 
— ^to  issue  a  warnmt  for  a  jnvj  to  assess  damages — to  build  bridges, 
to  provide  water-ways  and  the  like — are  instances  of  such  a  nse  of 
the  wriL  Beock  v.  Mayor,  etc.,  of  Newark,  4  Vroom,  129;  Hex 
V.  Prop,  of  Nottingham  "Water  Works,  6  A.  &  E.  355 ;  Eeg.  v. 
Birmingham  C.  Co.,  4  Jnr.  173 ;  Eeg.  v.  E.  C.  R  R  Co.,  5  Id. 
366 ;  Reg.  v.  N.  M.  R.  R.  Co.,  2  Railw.  Cas.  1 :  Reg.  v.  N.  and  B. 
R.  R.  Co.,  4  Railw.  Cas.  112;  Reg.  v.  Y.  and  N.  M.  R.  R  Co.,  3 
Id.  764;  Reg.  v.  M.  and  L.  R.  R  Co.,  1  Id.  523.  But  the  allow- 
ance  of  the  writ  in  such  cases  must  be  controlled  by  the  funda- 
mental principle  that  it  is  the  al^sence  of  an  adequate  legal  i-emedy 
that  gives  the  court  jurisdiction  to  proceed  by  mandamus.  Two 
thin^  must  concur  to  authorize  the  issuing  of  a  mandamns — a 
specific  legal  right,  and  the  absence  of  an  eSectual  legal  remedy. 
2  Dill,  on  Mun.  Corp.  S§  665,  686 ;  State  v.  Holliday,  3  Halst, 
205 ;  State,  ex  rel.  Nicholson  Pav't  Co.  v.  Newark,  6  Vix)om,  396 ; 
State,  ex  rel.  Little  v.  Township  of  Union,  8  Id.  84 ;  Queen  v. 
Hull  and  Selby  E.  R  Co.,  6  Q.  B.  70 ;  Moses  on  Mandamus,  176, 
178 ;  2  Kedf .  on  Railways,  279,  286. 

The  specific  legal  duty  enjoined  upon  the  Paterson  and  Newark 
Raih'oad  Company  by  its  cliarter,  with  respect  to  the  relator's 
lands,  was  that  it  should  constiiict  its  railroad  entirely  outside  and 
to  the  east  of  an  existing  stonewall  embankment,  and  near  the  line 
of  high-water  mark  in  the  river,  and  that,  before  entering  upon 
the  said  lands,  the  railroad  company  should  enter  into  an  agree- 
ment with  the  cemetery  company  to  construct  a  suitable  stone  wall, 
not  less  than  six  feet  high,  on  the  line  between  the  railroad  and  the 
cemetery  grounds. 

The  railroad  company  located  its  road  outside  of  the  line  indi- 
•cated,  and,  before  it  commenced  tbe  construction  thereof,  entered 
into  a  bond  to  the  relator,  bearing  date  on  the  17th  of  August, 
1866,  in  the  penal  sum  of  $30,000,  in  which,  after  reciting  the 
above  provisions  of  its  charter,  the  railroad  company  did  agree  to 
oonstruct,  within  three  years,  a  suitable  stone  wall,  not  less  than 
six  feet  high,  on  tbe  line  between  its  railroad  and  the  cemetery 
grounds,  with  condition,  that  if  the  said  company  should  well  and 
ti-uly  construct,  within  thi-ee  years  from  the  date  of  said  bond,  a 
suitable  stone  wall,  not  less  than  six  feet  high  above  the  surface  of 
the  ground,  with  a  proper  foundation  laid  in  cement  to  the  water 
line,  and  that  part  above  said  line  to  be  laid  in  good  lime  and  sand 
mortar,  the  line  of  said  wall  to  be  designated  by  said  cemetery 
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•oompany,  then  the  said  obligation  was  to  be  void,  else  to  remain 
ID  foil  force.  It  is  to  be  in^iTcd  from  the  state  of  the  case  and 
the  briefs  of  counsel  tliat  this  bond  was  delivered  to  the  relator,  and 
that  the  specifications  of  the  work  wei*e  mutually  agi-eed  on.  At 
least,  no  point  is  made  that  the  company  neglected  or  refused  to 
execute  and  deliver  to  the  relator  an  agreement  in  compliance  with 
the  charter. 

In  the  act  incoi'porating  the  railroad  company,  it  was  the  legis- 
lative purpose  to  secure  to  the  relator  a  satisfactory  location  of 
the  railroad,  and  an  agreepicnt  for  the  erection  of  a  wall,  to  be 
enforced  in  the  usual  method  by  which  contracts  can  be  enfoix^d 
— ^by  action  at  law  or  by  bill  for  specific  performance.  The  specific 
duty  imposed  on  the  company  oy  its  charter,  in  this  respect^  has 
been  fully  performed. 

The  bond  which  was  executed  and  delivered  complied  with  the 
terms  of  the  charter.  On  it  the  relator  had  an  adequate  i-emedy, 
according  to  the  nature  of  the  case,  either  by  action  or  proceedings 
for  specinc  performance.  The  agreement  was  executed  in  August, 
1866.  The  road  was  constracted  in  1866  and  1867.  The  company 
did  not  become  insolvent  until  1870,  and  its  corporate  existence 
was  not  extinguished  until  the  sale  of  its  property  and  franchises 
in  1871.  The  relator  had  adequate  legal  remedy  on  its  contract. 
If  that  remedy  has  since  become  inefficacious  by  reason  of  delay, 
the  relator  cannot  have  relief  by  mandamus.  Duties  imposed  on 
a  corporation,  not  by  virtue  of  express  law,  or  by  the  conditions 
of  its  charter,  but  arisinff^ont  of  contract  relations,  will  not  be 
enforced  by  mandamus.    High  on  Ex.  Kem.,  §  321. 

The  writ  ibould  be  refused,  and  the  rule  to  show  cause  be  dis- 
chaiged. 


John  E.  Donnell,  in  equity, 

V. 
POBZLAHD  AND  OODENSBVBOH  B.  K.  Co..   FiRST  NaTIOVAL  BaNK 

of  Poetland  and  John  W.  Dana. 
(78  MaiM  Beports^  567.    Juiu  1,  1883.) 

By  the  statute  1876,  c.  101,  as  amended  by  statute  1877,  c.  168»  a  new, 
more  direct  and  efficacious  remedy  to  a  creditor  was  created  by  coDferring 
upon  the  Supreme  Judicial  Court  jurisdiction  in  equity,  to  reach  and  applj 
in  payment  of  a  debt  due  to  such  creditor  any  property,  right,  title  or  inter- 
est, legal  or  equitable,  of  his  debtor  residing  or  found  in  this  State,  which 
cannot  be  come  at  to  be  attached  on  a  writ  or  taken  on  execution  in  an  action 
at  law,  and  which  is  not  exempt  by  law  from  attachment  and  seixure. 

The  proceeding  is  in  the  nature  of  an  equitable  trustee  process,  to  enable 
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the  creditor  in  one  process  to  establish  the  validity  and  amooat  of  his^Iaim 
a^nA  his  debtor,  and  compel  the  appropriation  of  the  debtor's  property  of 
whatever  kind,  provided  it  be  not  exempt  or  within  reach  of  legal  process^ 
im  the  bands  of  some  thkd  person  to  the  payment  of  his  debt. 

There  mast  be  some  third  person  made  a  defendant  who  svutainB  the  teli^ 
tion  of  editable  trustee  to  the  debtor.  An  officer  of  a  oorporatioa^aonot  be 
held  to  sustain  that  relation  to  the  corporation  as  a  debtor. 

Ow  report 

Bill  in  equity  heard  on  bill,  answer  and  proof. 

The  material  facts  are  stated  in  the  opinion. 

William  L.  Putnam,  for  the  plaintiff,  cited  Silloway  o.  Ins.  Co^ 
8  Gray,  199 ;  Barry  v.  Abbott,  100  Mass.  396,  and  cases  there 
cited ;  Tucker  «;.  McDonald,  105  Mass.  428;  Bresuihan  t^.^heehan, 
125  Mass.  11. 

It  is  claimed  that  we  cannot  hold  checks  in  the  hands  of  Dana, 
because  he  was  treasurer  and  held  them,  in  his  official  capacitv. 

1.  We  say  first,  that  even  if  these  checks  were  by  contemplation 
of  law  in  the  possession  and  control  of  defendant  debtor  corpora- 
tion, so  that  they  were  in  no  sense  in  the  possession  or  contiH>l  of 
Dana,  tliat  would  be  no  answ^  under  the  circumstances  of  this 
case. 

At  the  time  when  Dana  negotiated,  and  for  that  purpose  in- 
dorsed these  checks,  all  parties  were  aware  of  the  nature  oi  this 
suit. 

Serving  the  bill  upon  the  railroad  corporation  and  the  bank, 
attadied  these  checks  as  effectually  as  a  pile  of  wood  might  have 
been  attached  by  a  writ  at  common  law ;  and  every  one  who  was 
made  party  to  the  bill,  who  knowingly  and  voluntarily  aided  in 
disposing  of  the  checks  and  defeating  the  attachment,  is  as  much 
holden  for  the  debt  as  would  be  a  person  knowingly  carrying  away 
from  the  officer  the  pile  of  wood.  The  advantage  here  is,  tuat  in 
equity  all  ridits,  including  rights  against  the  wrong-doer  who  is  a 
party  to  the  bill,  can  be  closed  in  one  suit.  Of  course  the  debtor 
corporation  would  be  primarily  liable  to  make  the  tort  good ;  but 
the  corporation  being  insolvent,  the  burden  falls  on  Dana,  who  has 
been  an  active  participant  therein ;  and  he  must  protect  himself  as 
far  as  he  can  by  the  indemnity  promise  in  the  aoove  vote  of  July 
1,  A.  D.  1880,  upon  which  he  saw  fit  to  rely.  Nelson  v.  Bridges, 
2  Boa  van,  239;  Andrews  v.  Brown,  3  Cnsli.  130;  Story  Eq. 
§  794r-9.  By  filing  tlie  bill,  complainant  acquired  a  lien,  and  Dana 
by  acting  to  defeat  that  lien,  became  a  wrong-doer  in  equity.  Mc- 
l5erniott  t>.  Strong,  4  John.  Ch.  687. 

3.  But  there  is  a  remedy  against  Dana  by  a  more  direct  prin^ple. 
Altliongfa  he  was  treasurer  of  the  corporation,  jet  with  reference 
to  tlie  checks  his  identity  was  not  absorbed  m  the  corporation. 
^  These  checks  were  in  the  possession  of  the  treasurer,**  and  their 
form  was  such  that  they  could  not  be,  and  at  least  were  Dot  nego- 
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tiated  withont  hia  indors^nent.    See  Fannington  Savingi  Bttdc  •» 
All,  Tl  Maine,  52. 

By  reasoa  of  the  fact  of  the  form  of  these  checks^  there  la  no 
principle  involved  in  the  oi-dinary  rale,  that  funds  in  the.  haada  of 
ageata  cannot  be  trusteed^  which  forniahes  any  analogy  appUeabk 
to  thifi  proceeding  in  eqnitj. 

In  Pettingill  v,  Androecosgin  Kailroad  Company,  51  Maine,  pu 
370,  it  was  held  that  railroad  station  agents  could  not  be  holden  by 
trustee  process  for  funds  in  their  hands  of  the  corporation  em- 
ploying them.  The  law  is  undoubtedly  the  same  m  Maasachu- 
Betts ;  yet  in  Silloway  v.  Ins.  Co.  ante,  promissory  notes:  were,  held 
npon  this  eqaitable  process  in  the  lianas  of  the.  general  agent  of 
the  debtor  corporation.  See  Phosnix  Ins.  Co.  v.  Abbott  et  aL^127 
lCa88.65& 

Webb  and  Haskell,  lor  the  defendants,  eited  Deroe  ««  Brandt, 
63  N.  Y.  4«2 ;  Schutt  v.  Large,  6  Barb.  373 ;  Jordan  v,  Parker^ 
M  Maine,  557;  1  Story  £q.  §410;  Lindsay  v.  Lambei-t  B.  and  L 
Afise.,  4  Fed.  Bep.  48 ;  Spi-ague  v.  Steam  NaT.  Co.,  52  Maine,^92 ; 
Phosnix  Ins.  Co.  v.  Abbott,  127  Mass.  558. 

Gharks  F-  Libbey,  for  the  First  National  Bank,  one  of  the.  de> 
fendantB. 

Ytbowl,  J. — For  many  years  the  only  mode  by  which  a  ereditor 
oonld  reach  and  appropriate  to  the  payment  of  a  debt  due  to  him 
the  notes,  bonds  and  other  like  property  of  his  debtor  which  could 
not  be  reached  by  mesne  or  final  process  under  the  then  existing 
hws,  was  to  reduce  his  claim  to  judgment,  arrest  his  debtor  on  the 
ezecutioD,  and  then  wait  for  him  to  disclose  and  sniTender  such 
property.  £.  S.,  c.  113,  §  36.  These  statutory  provisions  allowed 
snfiicient  time  for  debtoi-s  to  so  armnge  their  ^airs  as  frequently 
to  render  the  remddy  of  but  little  practical  value. 

By  the  stat.  of  1876,  c.  101,  1877,  c.  158,  a  new^  move  direct 
and  efficacious  remedy  was  created  by  conferring  upon  tliis  court 
JHrisdiction  in  equity,  on  a  bill  by  a  creditor,  to  reach  and  apply 
in  payment,  of  a  debt  due  to  him  any  propeity,  right,  title  or  iur 
terast,  legal  or  equitable,  of  his  debtor  residing  or  found  in  this 
State,  which  cannot  be  come  at  to  be  attached  on  a  writ,  or  taken 
on  execution  in  an  action  at  law  against  such  debtor,  and  which  is 
not  exempt,  by  law  from  attachment  and  seizure. 

The  essentials  of  these  provisions  seem  to  be,  a  creditor,  a 
debtor  in  this  State  having  some  valuable  legal  ox  equitable  interest 
not  exempted  by  law  from  attachment  or  seizure,  of  sneh  a  nature 
or  60  situated  that  it  cannot  be  reached  by  common  law  process 
against  the  debtor ;  and  the  property  sought  to  bo  reached  held  by 
some  third  peraon  who  may  be  conaideced  aa  equitable  truatee.  ca 
the  debtor. 

The  intuit  of  the  statute,  therefore,  is  to  enable  a  single,  ooeditor 
alone,  witiiont  fixst  fruitlessly  exhausldng  all  legal  remediea.  or  re- 
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dncing  his  claim  to  jndfrment,  by  this  one  proceeding  in  tbe  natore- 
of  an  equitable  tnistee  process,  to  establish  the  validity  and  amount 
of  his  claim  against  his  debtor  and  compel  the  appropriation  of  the 
debtor's  property  of  whatever  kind,  provided  it  oe  not  exempt  or 
within  the  reach  of  legal  process,  in  the  hands  of  some  thiixl  per* 
son,  to  tlie  payment  of  his  debt  This  construction  has  been  given 
to  a  somewliat  similar  statute  by  the  court  in  Massachusetts  in 
numerous  cases,  among  which  are  the  following:  Silloway  v. 
Columbia  Ins.  Co.,  8  Gray,  199 ;  Sawyer  v.  Banci-of t,  12  (Jray, 
865;  Crompton  v.  Anthony,  13  Allen,  38,  37;  Bresnihan  v, 
Sheehan,  125  Mass.  11 ;  Phoenix  Ins.  Co.  v.  Abbott,  127  Mass. 
658. 

The  plaintiff  contends  that  his  case  is  within  the  new  remedy* 
His  material  allegations  are,  that  he  is  the  bona  fide  holder  of  cer^ 
tain  bonds  with  semi-annual  interest  coupons  annexed  thereto, 
issned  by  the  defendant  railroad  corporation  with  four  other  con* 
necting  railroad  corporations  not  witiiin  this  jurisdiction,  eighty  of 
which  coupons  amounting  to  $2400  are  due  and  unpaid ;  that  all 
these  corporations  are  insolvent  and  neither  of  them  nas  any  attach- 
able property  in  this  State;  that  the  defendant  corporation  has  on 
deposit  in  the  defendant  bank  a  large  amount  of  money  for  which 
the  bank  has  given  its  cashier's  checks  payable  to  the  defendant, 
treasurer  of  the  defendant  railroad  company,  and  which  are  in  his 
persond  custody  and  under  his  personal  control  so  that  they  can- 
not be  come  at  to  be  attached  or  seized  on  execution ;  and  he  seeks 
to  have  tlio  bank  and  Dana  apply  tlie  same  to  tlie  payment  of  hifr 
coupons. 

But  from  the  bank's  answer  and  the  deposition  of  Dana  it  ap- 
pears that  the  bank  had  no  money  of  the  raih-oad  corporation ;  bat 
that  Dana,  prior  to  the  service  of  the  bill  on  its  cashier,  purchased 
of  the  bank  four  cashier's  checks  payable  to  the  order  of  Dana  aa 
treasurer  of  the  railroad  corporation,  issued  without  any  knowledge 
on  tlie  part  of  the  bank  of  the  purpose  of  the  pnrchase  or  of  the 
use  to  be  made  of  them  ;  that  prior  to  the  service  of  tlic  bill  two  of 
the  checks  had  been  paid  on  presentation  thereof  by  indorsees,  and 
the  remaining  two  were  paid,  on  the  morning  of  the  next  day  after 
service,  to  bona  fide  indorsees  thei-eof,  without  notice  of  any 
equities  attaching  thereto.  Upon  these  facts  the  plaintiff  does  not 
asK  for  a  decree  against  the  bank.  This  disposes  of  one  of  the 
trustees. 

From  his  answer  and  deposition  it  appears  that  Dana,  as  treasurer 
and  not  otherwise,  on  and  prior  to  June  30,  1880,  in  order  to  meet 
certain  first  mortgage  coupons  of  $24,000,  of  the  defendant  rail- 
road corporation,  due  and  payable  the  next  day  (July  1),  had  accu- 
mulated the  checks  before  mentioned  amounting  to  $23,072.27, 
two  of  which  he  appropriated  towards  the  payment  of  certain  of 
the  said  first-mortgage  coupons  the  day  before  they  were  payable 
and  before  service  of  the  bill  upon  him.     That  on  the  morning  of 
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the  next  day  after  tlie  service  of  the  bill  he  as  treasurer,  parsnant 
to  the  order  of  the  president  and  directors  of  said  dofendknt  rail- 
road corporation,  negotiated  the  two  remaining  checks  to  certain 
innocent  parties  having  no  notice  of  the  pendency  of  this  suit,  in 
payment  of  ceitain  oi  said  lirst  mortgage  oonpons  payable  that 
day  and  held  by  them ;  and  the  balance  of  die  proceeds  thereof 
received  from  said  parties  he  applied  in  payment  of  the  remaining 
oonpons. 

Tliere  can  be  no  donbt  that  neither  the  bank  nor  Dana  could  be 
dialled  in  law  as  the  tmstee  of  the  railroad  corporation  for  and 
on  account  of  the  checks.  R.  S.,  c.  86,  §  55 ;  Clark  i;.  Yiles,  32 
Maine,  32 ;  Skowhegan  Bank  v.  Farrar,  46  Maine,  293 ;  Bowker  v. 
Hill,  60  Maine,  172, 175.  Bnt  by  this  process  all  kinds  of  property,, 
inclnding  negotiable  paper,  may  be  reached. 

And  neither  conid  Dana  be  held  at  law  as  the  tmstee  for  any 
kind  of  property  belonging  to  the  corporation  in  his  official  custody 
as  treaanrer ;  for  that  is  the  way  and  the  only  way  that  a  corpora- 
tion can  Loid  its  fnnds.  The  possession  of  the  treasurer  is  the- 
posBession  of  the  coi'poration ;  and  the  treasnrer  cannot  be  charged 
as  tlie  tmstee  of  his  corporation  for  its  property  in  his  official  cos- 
tody,  for  the  reason  that  he  is  quoad  hoc  the  corporation.  Pettin* 
gill  V.  And.  R.  R.  Co.,  51  Maine,  370 ;  Spragne  v.  Steam  Nav.  Co., 
62  Miune,  592;  Bowker  v.  Hill,  snpra. 

We  do  not  perceive  how  it  can  or  why  it  should  be  in  anywise 
different  in  an  equitable  trustee  pmcess.  There  must  be  some 
third  person  made  a  defendant  who  sustains  the  relation  of  equi- 
table tmstee  to  the  debtor.  Phoenix  Ins.  Co.  v.  Abbott,  supnu. 
Bnt  if  its  officers  can  be  summoned  as  trnstees  of  the  oorpomtion, 
tiien  tlio  action  is  in  substance  against  the  corporation  as  debtor 
with  the  corporation  as  trustee.  Pottiugill  v.  And.  B.  K.  Co., 
sonra. 

We  are  aware  that  in  Silloway  v,  Columbia  Ins.  Co.,  snpra,  the 
only  tmstee  summoned  was  the  neent  of  the  company  resident  in 
Massachusetts,  the  company  being  located  in  South  Carolina.  Our 
answer  is  that  the  question  was  not  I'aised  in  that  case.  So  several 
cases  have  been  maintained  in  Masscichusetts  wherein  no  equitable 
trustee  was  made  a  party  defendant  because  the  question  was  not 
raised.  Soule,  J.,  in  Phoenix  Insurance  Co.  v.  Abbott,  127  Mass. 
561.  Again,  the  Massachnsctts  statute,  where  Silloway  v.  Colum- 
bia Ins.  iJo.  was  decided,  expressly  provided  for  the  maintenance 
of  the  bill  when  the  debtor  did  not  reside  in  the  commonwealth — 
the  purpose  of  the  statute  being  to  reach  property  belonging  to  a 
non-resident  debtor.  Bigelow,  J.,  in  Davis  v.  Woi-den,  13  Gray, 
306. 

Inasmuch  therefore  as  there  is  no  equitable  tmstee  holden,  the 
bin  must  be  dismissed  with  costs. 

Appleton,  C.  J*,  Walton,  Barrows,  Danforth  and  Sjmonds,  JJ.^ 
concurred 
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Thb.  New  Obleajts,  Mobile  and  Texas  S.  R.  Co.  Am  aroEBf 

Henbt  Ellesman. 

{Adtanee  Cam^  XT.  8.  Supreme  Court.    March  20,  1882.) 

The  appellee,  Ellerman,  by  contract  with  the  city  of  New  Orleans^,  became 
the  lessee  of  all  the  public  wharves  owned  by  the  city  for  a  {)eriod  of  near 
five  years,  with  all  the  rights,  privileges  and  franchises  of  the  city  in  regard 
to  said  wharves.  The  legislature  having  authorized  the  railroad  eompauy  to 
construct  a  wharf  of  its  own  for  the  accommodation  of  vessels  doing  business 
in  connection  with  its  road,  that  company  permitted  other  vessels  to  use  the 
whkrf  for  which  it  charged  compensation.  On  a  bill  filed  by  Ellerman  to 
enjoin  the  use  of  appellant's  wharf  this  court  held:  That  Ellerman  had  no 
such  exclusive  right  by  his  contract  with  the  city  to  have  all  vessels  land  at 
the  wharves  leased  by  him  from  the  city  and  pay  him  for  so  doing,  as  would 
enable  him  to  sustain  his  suit.  Vessels  were  not  bound  to  use  his  wharves  if 
thev  chose  to  land  at  others,  and  whether  the  railroad  company  exceeded 
their  chartered  rights  in  receiving  compensation  for  the  use  of  their  wharf 
from  those  doing  no  business  in  connection  with  their  railroad  was  a  question 
in  which  he  hacT  no  special  interest  beyond  that  of  the  general  public. 

Afpeax  from  the  Circuit  Conrt  for  the  district  of  Loniaiana. 

The  statement,  of  the  case  in  the  opinion  of  the  coai*t  ia  com- 
plete. 

The  case  was  ar^ed  at  the  last  term  of  the  court  by  Mr.  John 
A.  Campbell  and  Mr.  Bajne,  for  appellants,  and  by  Mr.  Dnrant, 
for  appellee,  and  after  consideration  by  the  court  it  waa  ordered  to 
be  re-argned  at  this  teim. 

It  was  accordingly  ar^ed  again  tills  term  by  M!r.  Cadwallader 
and  Mr.  Bayne,  for  appellants,  and  Mr.  Horner,  for  appellee,  mainly 
on  the  question  suggested  by  the  court,  whether  Ellerman  was  a 
proper  party  to  sustain  a  bill  for  injunction  in  the  case,  or  whether 
the  State  oi  Louisiana  alone  could  bring  such  a  bilL 

Matthews,  J. — The  New  Orleans,  Mobile  and  Texas  R.  R.  Co., 
one  of  the  appellants  and  the  principal  defendant  below,  is  a  cor 

S)ration  of  the  State  of  Alabama,  by  the  orieinal  name  of  New 
rleans.  Mobile  and  Chattanooga  K  K.  Co.,  which  has  conatructed 
a  line  of  railroad  from  Mobile  to  New  Orieans.  It  was  authorized 
by  its  charter  "  to  obtain  by  purchase  or  grant  from  any  perion  or 
corporation,  and  afterwards  maintain,  manage,  use  and  enjoy  any 
railroad  property,  and  the  appurtenances  thereto,  or  any  steamboats, 
piers,  wharves,  and  the  appurtenances  thereto,  that  the  directors 
may  deem  necessary,  profitable  and  convenient  for  the  corporation 
to  own,  use  and  manage  in  connection  with  its  railroadsi''  fieNioii 
Aot&of  Alabama,  1866. 
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The  General  Assembly  of  the  State  of  Louisiana,  on  August  16, 
1868,  passed  au  act  whicli  recognized  it  as  a  body  corporate,  and 
authorized  it  to  exercise  its  franchise  in  Louisiana,  and  expressly 
<90DfeiTed  upon  it  power  "to  construct,  establish,  or  purchase  in  the 
State  of  Louisiana,  and  thereafter  to  own,  maintain  and  use  suitable 
wharves,  piers,  warehouses,  steamboats,  harbors,  depots,  stations 
and  other  works  and  appurtenances  connected  with  and  incidental 
to  said  railroad  and  the  business  of  said  company,  and  by  the  di- 
rectors of  said  company  deemed  necessary  and  expedient  for  said 
company  to  own  and  manage." 

Id  1869  it  was  further  enacted  by  the  legislature  of  that  State, 
**  that  the  said  company,  with  the  consent  of  the  owners  of  the 
lands  fronting  on  any  navigable  water-course,  or  after  such  lands 
have  been  acquired  by  the  company  by  purchase,  release^  donation, 
or  in  any  other  manner,  in  accordance  with  the  laws  of  the  State  of 
Louisiana,  may  erect,  constinict,  and  thereafter  maintain  and  use 
wharves,  warehouses,  depots,  or  other  buildings  and  structi^res  in 
and  upon  the  margins,  or  upon  that  portion  of  the  margins  re- 
served to  public  use,  of  any  and  all  navigable  rivers,  bayous,  or 
water-courses  in  the  State  of  Louisiana,  wherever  the  same  may  be 
deemed,  by  a  majority  of  the  directors  of  the  company,  necessary 
and  requisite  for  the  legitimate  and  convenient  transaction  of  the 
business  of  the  company." 

On  Mai-ch  6,  1869,  the  Oeneral  Assembly  of  Louisiana  passed  a 
joint  resolution,  having  the  force  of  law,  granting  to  the  railroad 
company  "  the  right  to  enclose  and  occupy  for  its  purposes  and 
uses,  in  such  a  manner  as  the  directors  of  said  company  may  deter- 
mine, that  portion  of  the  levee,  batture  and  wharf  in  the  city  of 
New  Orleans,  between  the  street  laid  out  between  Pilie  street  and 
the  Mississippi  River,  and  from  Calliope  street  to  the  lower  line 
(about  three  nundred  and  fifty-five  feet  below  Calliope  street)  of 
the  batture  rights  owned  by  said  company,  and  no  steamship  or 
other  vessel  snail  occupy  or  lie  at  saia  wharf,  or  receive  or  dis- 
charge cargo  thereat,  except  by  and  with  the  consent  of  said  com- 
pany ;  and  all  steamships  or  vessels  discharging  or  receiving  cargo 
at  said  wharf  for  said  company,  or  any  steamships  or  vessels  using 
said  wharf,  by  and  with  the  consent  of  said  company,  and  not  re- 
ceiving  or  di^arging  cargo  at  or  occnpyiug  any  other  wharf  in  the 
city  of  New  Orleans,  shall  oe  exempt  from  the  payment  of  all  levee 
and  wharf  dues  to  the  city  of  New  Orleans.  Said  wharf  shall  be 
maintained  and  kept  in  repairs  by  said  company."  All  laws  and 
parts  of  laws  and  all  ordinances  and  parts  of  ordinances  conflicting 
with  the  provisions  of  this  joint  resolution  were  thereby  repealed. 

At  the  date  of  the  passage  of  the  joint  resolution  tne  railroad 

company  was  the  owner  by  previous  purchase  of  the  land  described 

in  it,  and  in  possession,  using  it  for  the  purposes  of  a  depot  and 

for  other  railroad  purposes,  and  as  a  wharf,  appropriate  structures 

9  A.  A  E.  R  Ca&— 10 
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having  been  boilt  for  that  nee.  A  portion  of  this  property  was- 
leased  in  Jane,  1875,  bj  the  receivers  of  the  railroad,  appointed 
under  proceedings  to  foreclose,  for  twelve  months,  at  the  sum  of 
$7200,  to  Koberts  and  Witherspoon,  who  were  made  defendants  to 
the  bill,  the  nse  and  employment  of  the  wharf  ^pranted  by  such 
lease  consisting  ^^  in  the  mooring  of  vessels  conuug  to  the  con- 
signment, custody,  or  care  of  the  parties  of  the  second  part  (the 
lessees)  or  to  either  of  them,  and  the  loading  and  unloading  of  car- 
goes upon  all  vessels  of  this  kind,  with  the  full  consent  of  the  par- 
ties of  the  first  part,  exempt  from  wharf  and  levee  dues,  accoraiug 
to  the  terms  of  the  said  joint  resolution." 

The  object  of  the  bill  filed  by  the  appellee  was  to  enjoin  the  ex- 
ecution of  this  contract,  and  the  use  ana  emplovment  of  the  wharf 
described  therein  in  the  manner  contemplated  by  it 

The  claim  of  the  complainant,  Ellerman,  the  appellee,  was  based 
on  a  contract  between  hmiself  and  the  city  of  New  Orleans,  entered 
into  June  29, 1875.  This  contract  purports  to  be  a  grant  from  the 
city  to  Ellerman,  for  a  term  of  four  years  and  eleven  months  from 
June  29,  1875,  of  the  contract  for  building  and  repairing  the 
wharves  and  levees  according  to  certain  specifications  on  file,  and 
for  the  payment  of  debts  contracted  on  account  of  them,  and  for 
transferring  the  revenues  of  the  same  for  the  said  term,  agreeable 
to  the  terms  of  a  certain  ordinance  and  resolution  of  the  city,  all 
of  which  are  set  out  in  the  contract.  The  specifications  state  the 
particulars  of  the  required  repairs  and  extensions  of  the  wharves. 
The  subject-matter  of  the  orainance  is  declared  to  be  the  sale  of 
"  the  revenues  of  the  wharves  and  levees  of  the  city  of  New  Or- 
leans, collectable  under  existing  ordinances  upon  all  ships,  vessels, 
steamships,  steamboats,  flatboats  and  water-craft  of  any  and  every 
description,  upon  the  terms  and  conditions"  therein  set  forth. 
The  purchaser  was  to  assume  certain  specified  liabilities  of  the  city, 
connected  with  the  wharves,  and  it  was  provided  that  the  sale 
should  be  awarded  to  the  bidder  who  would  assume  to  discharge 
the  obligations  set  forth,  in  consideration  of  the  transfer  of  the  rev- 
enues assigned,  in  the  shortest  time.  The  purchaser  should  be  sub- 
rogated to  all  the  rights  and  privileges  of  tne  city  of  New  Orleans, 
to  sue  for  and  collect  the  revenues ;  and  it  was  understood  and 
agreed  that  '^  the  city  only  undertakes  to  transfer  only  such  rights, 
as  she  possesses,  and  the  purchaser  takes  the  said  revenues  subject 
to  all  tne  rights  now  held  by  other  persons  by  way  of  lease,  privi- 
lege, contract,  or  by  law,  and  the  purchaser  shall,  in  reference  to 
them,  be  subrogated  only  to  the  rights  of  the  city."  It  was  pro- 
vided that  the  purdiaser  should  tSke  poBsession  of  the  wharves, 
landings  and  levees  in  the  condition  in  which  the  same  might  be 
at  the  time,  and  should  repair  the  same  and  keep  them  in  good 
order  and  condition  during  the  term  stipulated.  It  was  further 
provided  that  if,  from  overpowering  force,  the  city  should  not  be 
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able  to  protect  the  transfeFee  in  reeeivmg  the  said  reyennes,  or  if 
they  should  by  any  sach  cause  be  diminished  over  one  third,  the 
transferee  might,  after  satisfying  all  obli^tions  incnrred  nnder  the 
contract  op  to  the  time,  surrender  it  and  be  discharged  from  far- 
ther responsibility ;  bnt  the  city,  it  was  expressly  declared,  in  nowise 
guaranteed  the  payment  of  the  wharfage  and  levee  does,  the  collec- 
tion of  which  are  to  be  enforced  by  the  transferee  at  his  own  cost. 

The  wharves  and  levees,  which  constitute  the  subject-matter  of 
this  arrangement)  consisted  of  artificial  improvements,  made  at  the 
expense  of  the  city,  by  grading,  aud  piling  securely  driven,  fas- 
tened, and  covei'ed  with  plank  flooring,  so  as  to  furnish  safe  and 
ooovenient  landings  and  moorings  for  water-craft,  and  places  for 
loading  and  unloading  their  cargoes.  Provision  was  made  not 
only  for  keeping  in  repair  the  existing  works  and  structures,  but 
the  transferee  of  the  I'evenues  was  oound  to  build  additional 
new  wharves  in  certain  specified  districts  of  the  city,  if  required  to 
do  so,  not  to  exceed  a  named  sum  per  annum ;  but  if  new  wharves 
should  be  required  in  other  districts  by  the  city  council  at  their 
own  or  the  request  of  any  other  person,  the  party  so  desiring  them 
should  be  bound  to  pay  for  the  cost  thereof,  and  should  be  entitled 
to  receive  the  revenues  derived  from  such  whai-ves  during  the  tenn 
of  contract  with  the  transferee,  unless  sooner  reimbursed. 

The  claim  of  Ellerman  is,  that  the  administration  of  the  wharves 
and  levees  within  the  city  limits  is  intrasted  by  law  to  municipal 

S^vemment ;  that  with  this  administration  is  coupled  a  franchise 
at  the  city  might  char^  and  receive  a  reasonable  remuneration  for 
the  expense  of  the  facilities  afforded  to  commerce;  that  under  this 
franchise  the  city  expended  out  of  the  revenues  of  the  corporation 
very  large  sums  on  the  wharves  and  levees  in  permanent  works 
and  improvements,  for  the  benefit  of  commerce ;  that,  in  conse- 
quence, the  city  had  a  vested  right  in  the  franchise  and  the  reve- 
nues legitimately  derived  from  these  expenditures,  of  which  it 
could  not  be  divested  by  an  act  of  the  legislature,  and  that  the  ap- 
pellee, by  virtue  of  his  contract,  is  subrogated  during  its  term  to 
the  rights  of  the  city. 

He  further  claims  that  it  is  a  violation  of  these  rights  for  the 
defendants  to  permit  the  use  and  employment  of  their  property  as 
a  wharf,  and  to  charge  and  receive  wharfage  for  such  use,  by 
and  from  persons  not  ensgsed  in  conductins^  the  proper  business 
of  the  rai&oad  company,  Xe  opening  a  rival  wharf  bnsinees  in 
competition  with  the  city  of  New  Orleans  and  the  appellee  as  its 
lessee ;  and  that  if  the  joint  resolution  of  March  6, 1869,  must  be 
construed  so  as  to  confer  upon  the  railroad  company  any  such  au- 
thority it  is  null  and  void,  because  contrary  to  that  provision  of  the 
Constitution  of  the  United  States  which  forbids  the  taking  of  pri- 
vate proverty  without  due  process  of  law. 

It  is  not  claimed  that  tne  dty  has  ever  used  as  a  public  wharf 
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the  premifieB  bo  occapied  by  the  appellants,  or  made  any  expendi- 
tures for  works  and  constmctions  npon  them  ;  and  it  is  admitted 
that  all  expenditures  of  that  description  which  have  been  made 
thereon  have  been  at  the  cost  of  the  railroad  company. 

A  decree  was  rendered  in  the  Circuit  Court  in  favor  of  the  ap- 
pellees, granting  the  relief  prayed  for,  to  review  which  this  appeal 
18  prosecuted. 

In  the  opinion  of  the  circuit  judge,  2  "Wood's  C.  C.  Rep.,  120, 
the  case  turned  upon  the  construction  to  be  given  to  the  joint  resola- 
tion  of  March  6,  1869  ;  and  being  of  opinion,  upon  the  authority 
of  the  decisions  of  the  Supreme  Court  of  Louisiana,  in  the  case  of 
The  City  of  New  Orleans  v.  The  New  Orleans,  Mobile  and  Cliat- 
tanooga  R.  R.  Co.,  27  La.  Ann.  414,  that  this  resolution  conferred 
upon  the  railroad  company  no  right  to  charge  wharfage  dues 
against  vessels  landing  at  said  ^harf  which  were  in  no  way  con- 
nected with  the  business  of  the  railroad  company,  and  no  ri^ht  to 
maintain  a  free  wharf  for  such  vessels,  it  was  assumed  that  the  ap- 
pellee had  such  an  interest  in  the  questions  as  qualified  him  to 
maintain  this  suit,  and  entitled  him  to  the  relief  prayed  for. 

The  case  of  The  City  of  New  Orleans  v.  The  New  Orleans,  Mo- 
bile and  Chattanooga  K.  R.  Co.,  supra,  was  a  suit  brought  by  the 
city  against  the  railroad  company  to  recover  a  sum  of  money  for 
levee  dues,  charged  against  tne  defendant  for  barges  and  flatboats 
belonging  to  the  company  and  lying  at  this  wharf,  and  which  were 
used  in  its  business. 

The  Supreme  Court  of  the  State  in  that  case  decided  that  the 
joint  resolution  was  not  void  for  either  of  the  reasons  urged.  It 
said :  "  The  public  servitude  along  the  banks  of  rivers  in  Louisiana 
is  under  the  control  of  the  General  Assembly.  C.  C,  453,  456, 
458.  The  right  of  the  General  Assembly  to  ^ant  the  right  to  cor- 
porations or  individuals  to  make  and  maintain  wharves  has  long 
been  settled.  5  Ann.,  661 ;  15  Ann.,  577 ;  22  Ann.,  545 ;  6  N.  Y., 
523 ;  26  N.  T.,  287.  In  the  case  now  under  consideration  the 
State  granted  the  right  to  the  riparian  owner.  This  is  permissible. 
1  Black,  1.  Nor  was  the  grant  a  donation  of  public  revenues  to 
a  private  purpose.  The  grant  is  a  license  to  a  railroad  company  to 
use  its  property  on  the  nver  bank  for  public  purposes,  to  wit,  to 
facilitate  the  transaction  of  its  business  with  the  public,  It  was  the 
control  by  the  legislature  of  a  public  servitude." 

The  extent  of  the  rights  of  the  railroad  company  under  the  joint 
resolution — ^whether  they  were  limited  to  the  use  of  the  wharf  for 
railroad  purposes  merely,  or  embraced  its  use  for  all  purposes — 
was  a  point  not  involved  in  the  case  then  before  that  court,  and 
was  not  decided  by  it  either  in  express  terms  or  by  any  fair  infer- 
ence. What  that  decision  did  affirm,  however,  was  that  the  dis- 
posal of  the  public  right  in  the  premises,  as  a  wharf,  was  in  the 
State,  to  the  exclusion  of  the  city,  so  that  if  the  joint  resolution  had 
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been  a  oefision  to  a  natural  perBon,  as  riparian  proprietor,  to  im- 
proYO  the  prenuBes  as  a  landing  place  for  water-craft,  and  for  load- 
ing and  unloading;  cargoes,  by  building  levees  and  wharves,  at  his 
own  expense,  wiia,  the  right  to  charge  reasonable  wharfage  for 
their  use,  it  would  have  been  conclnsive  upon  the  city  and  those 
AlftfmiTig  in  its  ri^ht.  And  construing  the  grant  to  the  railroad 
oompanv  as  limiting  the  use  of  the  property  as  awhai'f  to  purposes 
strictlv  incident  to  its  corporate  business,  still,  in  order  that  it 
should  be  beneficial  to  that  extent,  it  would  be  essential  that  the 
ndlroad  company  should  have  the  ri^ht  to  exclude  all  other  uses ; 
and  this  would  effectually  withdraw  it  from  the  jurisdiction  of  the 
city  authority  over  the  general  subject  of  the  public  wharves. 

Neither  would  this  be  in  derogation  of  any  vested  light  of  the 
dty.  Whatever  powera  the  municipal  body  rightfully  enjoys  over 
the  subject  is  derived  from  the  legislature  of  the  State.  They  are 
merely  administrative  and  may  be  revoked  at  any  time,  not  touch- 
ing, oi  course,  any  propertv  of  the  city  actually  acquired  in  the 
course  of  administration.  The  sole  ground  of  the  right  of  the  city 
to  collect  wharfage  at  all  is  that  it  is  a  reasonable  compensation, 
which  it  is  allowed  by  law  to  charge  for  the  actual  use  of  structures 
provided  at  its  expense  for  the  convenience  of  vessels  engaged  in 
the  navigation  of  the  river.  Cannon  v.  Kew  Orleans,  20  Wall. 
577. 

And  while  it  may  be  true,  as  was  decided  by  the  Supreme  Court 
of  Louisiana  in  EUerman  v.  McMains,  30  La.  Ann.  190,  that  the 
dty  cannot  lawfully  be  required  to  permit  the  use  of  its  wharves, 
without  compensation,  on  the  ground  that  they  are  private  prop- 
erty, it  is  equally  true,  as  was  decided  by  the  same  court  in  The 
City  of  New  Orleans  v,  Wilmot,  31  La.  Ann.  65,  that  the  city 
cannot  forbid  any  water-craft  from  using  the  banks  of  the  naviga- 
ble waters  of  the  State  for  purposes  of  navigation  and  commerce, 
and  cannot  compel  them  to  pay  to  it  wharfage,  except  as  com- 
pensation for  the  use  of  wharves  of  which  it  is  tne  proprietor. 

The  riffhts  of  the  city  in  respect  to  this  controversy  would  seem, 
then,  to  be  reduced  to  that  of  building  levees  and  wharves  on 
the  banks  of  the  river  within  its  corporate  limits,  for  the  public 
utility,  with  the  exceptions  established  by  paramount  law,  and  col- 
lecting reasonable  wharfage  for  the  actual  use  of  such  structures. 
Its  right  to  build  a  wharf  upon  the  land  of  the  railroad  company, 
the  appellant,  we  have  seen,  is  excluded  by  the  terms  of  the 
joint  resolution  of  March  6, 1869,  according  to  its  narrowest  con- 
slruclion. 

-  The  sole  remaining  question,  then,  is,  whether  Ellerman,  as  as- 
signee of  the  city,  lias  any  legal  interest  which  entitles  him  to  en- 
join the  railroad  company  from  usin^  its  wharf  as  a  public  wharf 
beyond  the  limits  of  such  use,  as  denned  by  that  construction  of 
the  joint  resolution.    If  he  has  such  interest,  it  can  only  consist  in 
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preyenting  competition  with  himself  as  a  wharfioger^  ifi4iick  ssch 
more  extensive  use  of  the  raib'oad  property  would  cimte.  Aad  if 
the  right  to  assert  it  exists,  it  must  rest^  sot  mjffm  tk»  daim  that 
the  premises  are  thus  used  for  purposes  to  which  tiisjp  ai^lit  not 
be  lawf ally  devoted  if  owned  and  used  by'  a  natuEal  penQ%  hmi  on 
the  allegation  merely  that  such  use  is  beyond  dw  oorpootto  powers 
of  the  railroad  company.  But  if  the  competitioa  u  itself  how- 
ever injurious,  is  not  a  wrong  of  which  he  could  complain  a«ia8t  a 
natural  person,  being  the  riparian  j^roprietor,  how  ooea  it  become 
so  merely  because  the  author  of  it  is  a  corporation  acting  ultra 
vires  ?  The  damage  is  attributable  to  the  competition,  and  to  that 
aloue.  But  the  competition  is  not  illegal.  It  is  not  unlawful  for 
any  one  to  compete  with  the  appellant,  although  the  railroad  com- 
pany may  not  be  authorized  to  engage  in  the  same  business.  The 
iegal  interest  which  qualifies  a  complainant  other  than  the  State 
itself  to  sue  In  such  a  case  is  a  pecumary  interest  in  preventing  the 
defendant  from  doing  an  act  where  the  injury  alleged  flows  from 
its  quality  and  character,  as  a  breach  of  some  legal  or  equitable 
duty.  A  stockholder  of  the  company  has  such  an  interest  in  re- 
straining it  within  the  limits  of  tne  entei*prise  for  which  it  was 
formed,  because  that  is  to  enforce  his  contract  of  membership.  The 
State  has  a  legal  interest  in  preventing  the  usurpation  and  perver- 
sion of  its  franchises,  because  it  is  a  trustee  of  its  powers  for  uses 
strictly  public.  In  these  questions  the  appellant  nas  no  interest, 
and  he  cannot  raise  them  in  order,  under  that  cover,  to  create  and 
protect  a  monopoly  which  the  law  does  not  give  him.  The  only 
injury  of  which  he  can  be  heard  in  a  judicial  tribunal  to  complain 
is  the  invasion  of  some  legal  or  equitaole  right.  If  he  asserts  that 
the  competition  of  the  railroad  company  dama^  him,  the  answer 
is  that  it  does  not  abridge  or  impair  any  such  right.  If  he  alleges 
that  the  railroad  company  is  acting  beyond  the  warrant  of  the  law, 
the  answer  is  that  a  violation  of  its  charter  does  not  of  itself  injuri- 
ously affect  any  of  its  rights.  The  company  is  not  shown  to  owe 
him  any  duty  which  it  has  not  performed. 

This  was  the  principle  on  which  this  court  proceeded  in  the  case 
of  The  City  of  Georgetown  v.  The  Alexandna  Canal  Co.,  13  Pe- 
ters, 91.  It  is  applied  in  Mayor,  etc.,  of  Liverpool  v.  Chorley  Water- 
works Co.,  2  DeG.  M.  &  G.  852 ;  Stockport  District  Waterworks 
V.  Mayor,  etc.,  of  Manchester,  9  Jur.  N.  b.  266 ;  Pudaley  Coal  Gas 
Co.  V.  Corp.  of  Bradford,  L.  R  15  Eq.  167. 

On  this  ground  it  is  our  opinion  that  the  appellee  failed  to  allege 
and  show  anj  right  to  maintain  his  bill,  whicn  should,  thare£(Nre^ 
hove  been  dismissed.  The  decree  is  accordingly  reyersed,  witfl  di* 
reetions to  diamisB the  bill;  and  it  is  soorder^. 
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Ths  DxiBorr  usm  Bat  Otrr  R  B.  Oo. 

V. 

William  0.  Buboh. 

(48  Jl%sft^»» -Btswrte)  571.    /im9,1880.) 

"Wbere  ties  were  taken  and  need  by  the  snb-oontractor  for  building  a  rail- 
Toad,  and  the  road  was  in  use  before  it  was  delivered  to  the  company,  the 
owner  of  the  ties,  after  waiting  until  they  had  become  realty,  cannot  bflng 
trorer  agtiost  the  company  as  for  their  conyerBion. 

Ebbok  to  Saginaw. 
TroTcr.    Defendant  brings  error. 

Benton  Hanchett  and  O.  M.  Stark  for  plaintiff  in  error.  Trover 
will  not  lie  against  a  railroad  eompany  for  ties  placed  in  the  bed  of 
the  roadway  before  the  road  was  delivered  to  the  company.  Wood- 
rnfi  V.  Adams,  37  Conn.  233 ;  Hunt  v.  Bay  State  Iron  Co.,  97  Mass. 
279;  Strickland  v,  Parker,  54  Me.  263 ;  Cooley  on  Torts,  55. 

John  A.  Edget  for  defendant  in  error.    The  annexation  of  chat- 
tels to  the  realty  by  a  wrong-doer  will  not  deprive  the  owner  of  his 
remedy  in  trover.    Cochran  u  Flint,  57  N.  H.  514 ;  Shoemaker  v. 
Simpson,  16  Kan.  43 ;  Ford  v.  Cobb,  20  N.  T.546 ;  Eailroad  Com- 
pany V.  Kanlbmmer,  59  HI.  152 ;  if  they  are  so  firmly  annexed 
uiat  they  cannot  be  removed  without  remedy,  the  owner  cannot 
retake  them,  but  may  recover  their  value  in  their  original  condi- 
tion.   Wetherbee  v.  Green,  22  Mich.  311 ;  Winchester  v,  Craig, 
33  Mich.  205  ;  Isle  Eoyale  Mining  Co.  v,  Hertin,  37  Mich.  332 ; 
the  intent  to  annex  them  permanently  to  the  freehold  must  be  that 
of  the  owner,  to  change  tneir  character.    D'Eyncourt  v.  Gregory, 
L  R.  3  Eg.  Cas,  397 ;  Seese  v.  Jared,  15  Ind.  142 ;  Crippen  v.  Mor- 
rison, 13  Mich.  34 ;  Wheeler  v.  Bedell,  40  Mich.  678. 

Campbell,  J. — ^Busch  sued  plaintiff  in  error  in  trover  for  the  eon« 
versionof  a  number  of  railroad  ties.  The  case  he  made  out  on 
his  own  behalf  was  that  parties  employed  as  sub-contractors  under 
Walton  &  Lacy,  contractors  to  build  flie  Caro  branch  of  the  De- 
troit and  Bay  City  B.  B.,  used  251  ties  owned  by  Bnsch,  and  put 
them  here  and  there  among  the  other  ties  used  in  forming  the  su- 
perstmcture  of  the  railway,  spiking  rails  to  them  in  the  usual  man- 
ner. He  gave  testimony  tending  to  show  that  the  ties  could  after 
that  have  been  identified,  and  that  they  could  be  removed  and 
others  substituted  without  dam^e  to  the  road.  The  ties,  as  he 
claimed,  were  used  before  June  12, 1878,  and  about  that  time  he 
^  notified  the  president  of  defendants  of  the  fact."  The  road  was  not 
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delivered  up  to  the  company  complete  and  ballasted  until  October 
or  November^  1878,  althou^  need  somewhat  earlier.  This  suit  was 
commenced  m  January,  1879.  Before  its  commencement  Bnsch 
made  a  demand  of  the  ties  on  the  president  of  the  oompanj. 

Under  the  char^  of  the  court  below  he  was  allowed  to  recover 
the  value  of  the  ties,  the  court  holding  that  their  use  by  the  com- 
pany after  demand  was  a  conversion. 

If  Busch  had  brought  replevin  when  he  discovered  the  disposi- 
tion made  of  his  ties  without  his  consent,  and  before  the  delivery 
of  the  road  to  the  company,  the  question  whether  he  could  have 
removed  them  might  perhaps  stand  on  a  somewhat  different  ground 
from  the  present  suit.  Here,  as  he  shows,  he  knew  of  the  use  of 
the  ties  before  the  railway  had  passed  from  the  contractors  to  the 
company,  and  knew  that  they  were  where  the  company  when  it  re- 
ceived tnem  would  receive  them  as  realty.  He  knew  also  that  the 
company  was  not  the  party  that  converted  or  was  to  convert  them 
into  realty.  Whatever  miglit  have  been  his  original  possessory 
remedy,  he  has  by  this  action  sued  for  the  conversion.  The  only 
conversion  took  place  before  the  company  had  any  control  over  the 
property.  Beceiving  it  as  realty,  it  cannot  be  held  that  a  subse- 
quent neglect  or  refusal  to  detach  it  is  a  conversion.  Having  de- 
liberately chosen  to  wait  until  the  property  not  only  changed  cus- 
tody but  was  also  annexed  still  more  nrmly  by  ballasting,  he  can- 
not now  treat  as  personalty  in  the  hands  of  the  railroad  company, 
converted  by  a  mere  failure  to  give  it  up  on  demand,  what  became 
to  his  knowledge  a  part  of  realty  in  the  hands  of  the  contractors, 

X'nst  whom  he  had  a  remedy  for  the  only  conversion  that  ever  took 
e.  Morrison  v.  Berry,  42  Mich.  389 ;  Peirce  v.  Goddard,  22 
Pick,  569 ;  Fryatt  v.  SulUvan  Company,  5  Hill  116 ;  7  Hill,  529 ; 
Cooley  on  Torts,  55. 

The  court  should  have  directed  that  Busch  could   not  recover. 
The  jud^ent  must  be  reversed  with  costs,  and  a  new  trial  granted. 
The  ower  Justices  concurred. 
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State  of  Minnbbota 

V. 
KiLTT. 

(Aioance  Gatey  Minnaffta.    Ifof>ember  14,  1881.) 

If  one  wilfully  places  on  a  railroad  track,  used  by  and  on  which  engines 
and  cairiagea  conveying  persons  are  likely  to  pass,  any  obstruction  likely  to 
produce  duaster  to  such  engines  or  carriages,  and  to  endanger  the  safety  of 
ue  persona  conveyed  thereon,  he  is  guilty  of  the  offence  described  in  section 
68,  c  94,  Gen.  St.  1878,  though  no  engine  or  carriage  be  actually  stopped  or 
inqieded  by  such  obstruction. 

Gkbtefied  from  District  Court,  Coantj  of  Washin^n. 
W.  J.  Hahn,  Atty.  6en.,  for  the  State.    L.  E.  Tnompeon  and 
C.  D.  O'Brien,  for  defendant. 

OiLFnxAN,  C.  J. — The  defendant  was  indicted  under  eection  68, 
c  94,  Gen.  St.  1878,  which  reads :  "  Whoever  shall  wilfully  ob- 
fltmct  any  engine  or  carriage  passing  upon  any  railroad  so  as  to 
endanger  the  safety  of  any  person  conveyed  in  or  upon  the  same, 
or  flhall  assist  or  aid  therein,  shall  be  punished  by  imprisonment  in 
the  State  Prison  not  exceeding  20  years."  The  question  here  is, 
what  does  the  statute  mean  by  the  words  ^^  obstruct  any  engine  or 
earriage  passing  upon  any  railroad  "?  Does  the  word  ^^  obstruct " 
here  used  mean  an  actual  stoppage  or  impeding  the  passage  of  such 
engine  or  carriage  by  its  coming  in  collision  with  some  obstacle 
placed  in  its  way?  Or  is  the  act,  which  the  statute  declares 
criminal,  complete  when  an  obstacle  is  placed  on  a  railway  in  such 
a  manner  that  any  train  in  passing  may  strike  it,  and  of  sach  a 
character  that  the  safety  of  persons  conveyed  will  be  endangered 
if  a  train  come  in  collision  with  it?  The  statutes  of  other  States, 
on  this  subject,  differ  from  ours  in  lan&^age  so  much  that  decisions 
upon  them  are  hardly  applicable.  The  statute  most  nearly  like 
this  in  terms  was  section  15,  c.  97,  S  and  4  Yict.,  which  read : 
^  Any  person  who  shall  wilfully  do  or  cause  to  be  done  anything 
in  such  manner  as  to  obstruct  any  engine  or  carriage  using  any 
railway,  or  to  endanger  the  safety  of  persons  conveyed  in  or  upon 
the  same,  or  shall  aid  or  assist  therein,  shall  be  guilty,"  etc. 

In  Begina  v.  Bradford,  Bell's  Crown  Cases,  268,  where  the 
defendants  were  indicted  under  that  statute,  they  had  placed  across 
the  railway  a  truck  in  such  a  manner  that  it  might  obstruct  the 
uaaage  of  trains,  and  endanger  the  safety  of  persons  conveyed  on 
tbem,  but  it  was  discovered  and  removed  in  time  to  prevent  any 
eoQiiooii.    It  was  contended  that  to  constitute  the  crime  some 
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^neine  or  carriage  moat  be  absolutelj  obatracted.  But  the  court 
held  otherwise,  and  that  to  pat  obstmctions  on  the  railway  in  snch 
manner  as  was  likely  to  cause  disaster  to  engines  and  carriages 
using  it,  and  endanger  the  safety  of  those  conveyed,  was  within  we 
statute,  although  no  disaster  actually  resulted.  When  the  charac- 
ter of  diisaster  such  as  the  statute  aims  to  prevent,  and  the  utter 
depravity  evinced  by  acts  likely  to  produce  such  disasters  are  cou- 
sioered,  this  would  seem  to  be  the  proper  construction  of  such  a 
statute.  Certainly  the  moral  guilt  of  one  who  places  on  a  railway 
-obstructions  likely  to  produce  such  disaster  is  not  lessened  by  tlie 
fact  that  through  accident,  or  vigilance  of  those  in  charge  of  the 
railway  or  its  train,  the  disaster  is  averted.  It  is  the  character  of 
the  act,  and  not  the  actual  consequence  of  it,  which  fixes  its  crimi- 
nality. When  the  person  has  done  the  act  from  which,  but  for  the 
interposition  of  some  other  agency  than  his,  disaster  is  likely  to 
follow,  his  crime,  in  morals,  at  any  rate  is  complete. 

The  obstructing  declared  criminal  is  not  such  only  as  causes^  in- 

i'ury  to  persons  conveyed,  but  it  is  such  as  causes  danger  to  them. 
f  injury  to  such  persons  were  necessary  to  constitute  the  crime, 
then  probably  an  actual  collision  might  be  necessary.  But,  as  it 
is,  the  putting  such  persons  in  danger  by  the  obstructing  which 
the  statute  aims  to  prevent,  an  actual  collision,  or  even  a  near  ap- 
proach to  it,  is  not  a  necessary  ingredient  of  the  crime,  if  the 
<ianger  to  such  persons  may  exist  without  it.  Whenever  a  train 
sets  out  to  pass  over  a  railway,  danger  to  it  and  to  the  persons 
•conveyed  exists  from  the  existence  on  the  track  over  which  it  must 
pass  of  any  obstacle  sufficient  to  produce  a  violent  collision.  The 
danger  may  be  more  or  less  remote  as  the  train  is  more  or  less  dis- 
tant from  the  obstacle,  as  the  probability  is  ^eater  or  less  that  the 
obstacle  may  be  removed  in  time ;  but,  if  it  exists,  the  safety  of 
the  persons  convej^ed  is  to  a  greater  or  less  degree  endangered.  It 
is  tlie  fact  that  their  safety  is  thus  endangered,  and  not  me  degree 
-of  danger,  which  is  a  constituent  of  the  offence. 

So  we  hold  that  where  one  wilfully  places  on  a  railroad  track, 
used  by  and  on  which  engines  and  carriages  conveying  persons  are 
likely  to  pass,  any  obstruction  likely  to  produce  disaster  to  such 
engines  or  carriages,  and  to  endanger  tne  safety  of  the  persons 
conveyed,  he  is  guilty  under  section  63.  The  court  below  was 
-correct  in  refusing  defendant's  request  for  instructions,  and  in 
the  instructions  wmch  it  gave. 

Mitchell,  J.,  dissenting.  I  think  there  must  hiGive  been  an 
actual  stopping  or  impeding  of  the  engine  or  carriage  in  order  to 
constitute  the  offence  created  by  section  68. 
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Stats 

V. 
BOBEBT  BOTD. 

(86  Iforih  CaroUna  BeporU,  684.) 

Ad  mdietment  for  yioladog  the  act  of  1877,  ch.  4,  in  shootiiigor  throwing  • 
miBBile  at  a  railroad  car  or  locomotive,  which  fails  to  charse  that  the  same  was 
in  ictaal  motion  or  stopped  for  a  temporary  purppse,  ia  defeotiTe. 
(State  «.  ffinaon,  82  K.  0.,  597yCited  and  approved.) 

IsDHmmBT  for  a  misdemeanor,  tried  at  Fall  Term,  1881,  of 
Vance  Superior  Court,  before  6ud»er,  J. 

The  deieudant  is  indicted  for  violating  the  act  of  1877,  ch.  4 — ^if 
any  person  shall  cast,  or  throw,  or  shoot  any  stone,  rock,  bullet,  shot, 
pellet,  or  other  missile,  at,  against,  or  into  an  y  railroad  car,  locomotive 
or  train,  while  the  said  car  or  locomotive  shall  be  in  progress  from 
one  station  to  another,  or  while  the  said  car,  locomotive  or  train 
shall  be  stopped  for  any  purpose,  with  intent  to  injure  said  car  or 
locomotive,  or  any  person  therein  or  thereon,  the  person  so  oSend- 
inff  shall  be  guilty  of  a  misdemeanor,  etc. — and  the  bill  charges 
'^  uiat  he  unlawfully  and  wilfully  did  cast,  throw  and  shoot  at, 
against  and  into  a  certain  railroaa  car,  the  propei'ty  of  the  Baleigh 
&  Oaston  Bailroad  Company,  then  and  there  being,  a  certain 
mifisile,  to  wit,  a  stone,  with  intent,"  etc.,  as  alleged  in  one  count 
to  injure  the  said  railroad  car ;  and  in  the  other,  some  person  then 
in  said  railroad  car.  After  conviction  a  motion  was  made  in  arrest 
of  judgment,  which  being  denied,  and  judgment  pronounced,  the 
defendant  appealed. 

Attorney  U^neral,  for  the  State. 

No  oounael  for  the  defendant. 

SuTH,  C.  J. — ^We  think  the  objection  well  taken  to  the  suffi- 
ciency of  the  bill,  and  that  it  fails  to  charge  the  criminal  act  in- 
tended by  the  statue  which  creates  the  offence.  The  manifest 
purpose  of  the  enactment,  as  must  be  inferred  from  its  structure, 
is  to  protect  railroad  trains,  and  the  locomotive  and  cars  which 
make  them  up,  from  wanton  aggression  and  violence,  and  to  secure 
the  safety  of  persons  upon  them,  while  the  trains  are  making  their 
pMBage  n*om  one  point  to  another  upon  the  road,  and  are  in  actual 
use  by  the  company.  This  is  apparent  from  the  qualifying  words, 
^vliOe  in  progress  from  one  station  to  another,  or  wmle  the  said 
ev;  looomotive  or  train  shall  be  stopped  for  any  purpose'^ — evi*» 
dently  contemplating  the  two  conditions  of  the  train  during  its 
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paBBage  over  the  track,  when  in  actaal  motion  or  stopped  for  a 
temporary  pnrpoee  during  its  progress. 

The  indictment  is  too  general  in  its  terms,  and  its  all^ations 
wonld  be  supported  by  proof  that  the  injuring  was  done  to  a  car 
not  in  use,  and  of!  the  ti*ack,  or  even  within  tne  car-house.  The 
statute  does  not  make  such  ai^  act  (injurious  to  private  property 
only  and  to  be  redressed  by  suit)  a  public  offence,  and  subjecting 
the  offender  to  punishment  in  the  State's  Prison. 

The  defect  in  the  charge  is,  that  it  does  not  specify  the  alleged 
violence  as  done  to  the  car  or  locomotive  of  a  train  while  in  the 
course  of  running  over  the  road,  and  either  as  then  in  actual 
motion  or  at  temporary  rest,  and  thus  exclude  cases  not  within  the 
purview  of  the  statute.  The  only  indictment  under  it,  which  has 
been  before  us,  alleged  the  car  to  be  on  the  railroad  track  and  in 
motion,  when  shot  at  by  the  accused.    State  v.  Hinsou,  82  N.  C. 

597. 
There  is  error,  and  judgment  must  be  arrested. 
Error.    Judgment  arrested. 


Powell  and  others 

V. 

The  Stats. 

(6d  WUoandn  JBtporU,  217.    May  10,  1881.) 

Where  one  enters  a  moying  car  in  one  coanty,  with  intent  to  commit  a  lar- 
ceny in  such  car,  and  with  the  same  intent  continues  in  the  car  until  it 
passes  into  another  county,  and  there  commits  the  intended  larceny,  there  is 
m  law  a  fresh  entry  in  the  latter  county,  and  the  offence  is  indictable  therein 
under  the  statute. 

Erbos  to  the  Circuit  Court  for  Columbia  County. 

An  information  was  filed  bv  the  district  attorney  in  said  court 
against  James  H.  Powell  and  four  others,  charging  that  they  ^*  did 
feloniously  break  and  enter  in  the  night-time  a  certain  railroad 
f  reiffht  car  then  and  there  being  the  property  of  the  Chicago,  Mil- 
wai&ee  &  St.  Paul  Bailway  Company,  with  intent  feloniously  to 
steal,  take  and  carry  away  the  goods  and  chattels  of  said  company, 
then  and  there  being  in  said  car."  There  was  a  verdict  of  guilty 
against  all  the  defendants ;  a  motion  in  arrest  of  judgment  was 
denied ;  and,  judgment  having  been  rendered  pursuant  to  the  ver* 
diet,  the  defendants  sued  out  a  writ  of  error  to  reverse  such  judg- 
ment 

The  cause  was  submitted  on  the  brief  of  O.  J.  Cox  for  the  plain- 
tiffs in  error,  and  that  of  H.  W.  Chynoweth,  Assistant  Attorney 
General,  for  the  State. 
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For  the  plaintiffs  in  error  it  was  argued,  1.  That  nnlesB  the  crime 
was  committed  in  the  connty  of  Cohimbia,  the  conrt  had  no  juris* 
diction.  C5on8t.  of  Wis.,  art.  I.  sec.  Y ;  R.  S.,  sec.  4679.  The 
statute  under  which  the  accused  were  convicted  (R.  S.,  sec.  4409) 
does  not  make  being  in  the  car  a  crime,  but  punishes  only  the 
en^  with  felonious  intent.  When  the  prisoners  entered  the  car 
at  Watertown,  the  crime,  if  any,  was  complete ;  and  they  could  be 
held  to  trial  only  in  the  county  where  such  entry  was  made.  A 
thief  may  be  conyicted  of  larcency  in  any  county  to  which  he  re- 
moves the  goods ;  but  here  the  ^oods  remained  in  possession  of  the 
nuhroad  company,  and  were  t^en  by  it  into  Columbia  county. 
The  statute  does  not  make  being  in  the  car  a  fresh  entry ;  and  it 
should  be  strictly  construed.  Btate  v.  Welch,  37  Wis.  200.  2. 
That  the  intent  to  commit  the  crime  of  larceny  when  entering  the 
car  constitutes  the  crime,  and  if  the  accused  entered  the  car  for  any 
other  purpose,  they  could  not  be  convicted  under  the  statute  (Mc- 
Court  V.  The  People,  64  K  Y.  583 ;  State  v.  Eyan,  12  Nev.  401 ; 
S.  C,  28  Am.  R.  862) ;  that  the  felonious  intent  should  be  estab- 
lished beyond  reasonable  doubt  (State  v.  Blcedow,  46  Wis.  279) ; 
and  that  the  evidence  of  such  intent  in  this  case  was  insujQicienL 

Bt  the  Coubt. — 1.  The  conviction  of  the  plaintiffs  in  error  of 
the  crime  charged  in  the  information  cannot  be  disturbed,  for  want 
of  testimony  tending  to  show  the  felonious  intent  charged  therein. 
There  was  suflScient  proof  of  such  intent  to  send  that  question  to 
the  jury. 

2.  Cioncedin^  that  the  plaintiffs  in  error  enterea  the  car  in  the 
eoonty  of  Jefiterson,  if,  with  the  same  felonious  intent,  they  con- 
tinued llierein  until  the  car  passed  uiio  the  county  of  Columbia, 
the  offence  charg^  was  committed  in  the  latter  as  well  as  in  the 
former  county.  The  felonious  intent  not  being  abandoned,  it  is  a 
fresh  entry  in  each  county  into  which  the  car  was  taken  while  they 
80  remained  in  the  car.  This  is  held  in  analogy  to  the  common- 
law  rule  that  where  a  person  steals  goods  in  one  county  and  carries 
them  into  another  county,  the  felonious  intent  continuing,  it  is  a 
freeh  larceny  in  such  other  county.  1  Bish.  Cr.  Pr.,  §  69.  There 
seems  to  be  no  distinction  in  principle  between  the  two  cases.  We 
are  referred  to  no  direct  authority  on  the  precise  question  here,  and 
probably  there  is  none,  as  the  offence  is  a  statutory  one,  and  such 
statDtes  are  of  comparatively  recent  origin.  tJnless  we  apply  to 
the  case  the  principle  above  stated,  it  would  be  difficult  to  convict 
any  one  for  oreakmg  or  entering  a  moving  car  with  intent  to  com- 
mit a  felony. 

This  view  sustains  the  instructions  which  the  judge  gave  to  the 


The 


ja^^meiit  is  affirmed. 
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ElOHELBUBGEB 
V. 

PtTTSBUBOy  Onrar.  and  St.  L.  R.  W,  Oo. 

(Advance  Ccue^  Ohw.    1882.) 

A  railroad  company,  the  lines  of  which  extended  through  Ohio  and  West 
Virginia  owed  one  month's  wages  to  a  brakesman  resident  in  Ohio.  By  the 
laws  of  Ohio  one  month's  wa^  are  exempt  from  attachment  and  execution. 
A  creditor  of  the  brakesman  instituted  attachment  prooeedinffs  affainst  him 
in  West  Virginia,  attaching  the  wages  due  by  the  company.  The  Brakesman 
had  notice  of  the  proceedings,  but  did  not  appear,  and  the  company,  under 
order  of  the  West  Virginia  court,  paid  into  court  the  amount  in  its  hands  as 
satisfaction  of  the  debt.  An  assignor  of  the  brakesman  subsequently  brought 
suit  affainst  the  company,  in  Ohio,  for  the  amount  of  the  wages  due.  BidULf 
that  the  exemption  law  of  Ohio  did  not  extend  in  this  case  to  West  Viiginia; 
that  there  was  no  presumption  that  a  similar  law  existed  in  such  state;  that 
even  if  the  brakesman  could  have  set  up  such  exemption  in  the  West  Virginia 
court,  it  did  not  appear  that  the  company  defendant  could  have  done  sc ; 
that  the  company  aid  not  appear  to  nave  neslected  any  duty  incumbent 
upon  it;  that  its  payment  of^tbe  amount  of  the  wm^  due  operated  as  a 
discharge,  and  that  therefore  pliuntiff  was  not  entitled  to  recover. 

The  statute  law  of  another  state  is  a  fact  which  must  be  proved  like  any 
other  fact.  In  the  absence  of  anything  to  the  contrary,  the  presumption  is 
that  the  common  law  obtains,  and  not  legislation,  similar  to  that  of  the  state 
wherein  the  question  arises. 

Waucbb,  J. — ^The  appellant's  assizor,  a  resident  of  this  state, 
was  in  the  employment  of  the  appefiee,  as  brakesman,  on  its  line 
of  road.  At  a  time  when  the  appellee  was  indebted  to  snch  em- 
ployee for  one  month's  wa^es  for  services,  a  snit  was  oommenoed 
m  West  Virginia  by  the  assignee  of  a  creditor  of  the  appellant's 
assignor  in  attachment,  and  me  appellee  was  served  with  a  writ  of 
garnishment  to  answer  as  to  its  indebtedness  to  snch  employee. 
Service  was  had  on  the  appellee  in  that  jurisdiction,  its  road 
extending  into  that  state.  The  employee  had  notice  of  the  pen- 
dency of  such  proceedings.  Under  our  statute  one  month's  wages 
of  such  employee  are  exempt  from  legal  process.  The  employee 
did  not  appear  to  the  action.  The  appellee  was  ordered  oy  the 
court  in  West  Ya.  to  pav  said  money  into  court  in  satisfaction  of 
the  claim  of  the  attaching  creditor;  and,  in  obedience  to  saeh 
order  the  appellee  paid  me  sum  into  court,  and  now  pleads 
such  adjudication  in  defence  to  an  action  by  the  assignee  of 
the  claim  (subsequentljf  assigned)  of  its  employee  for  the  wases 
aforesaid.  The  court  m  special  term  held  the  defence  good  i£at 
the  appellee  could  not  be  held  to  respond  a  seoond  time  for 
6uch  debt.  Was  the  ruling  right  is  the  only  question  presented 
here.    Under  the  facts    in    this  case,  I    thiuK    the   judgment 
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onght  to  be  Bnetained.  The  antborities  do  not  go  to  the  extent 
that  a  garaishee  is  liable  a  second  time  for  such  indebtedness, 
if  the  employee  bad  notice  and  an  opportunity  to  defend. 
The  cases  relied  on  in  this  appeal  are  Jrierce  v.  Chicago  and 
N.  W.  Ey.  Co.,  in  36  Wis.  285,  and  the  Chicago  and  Alton  By. 
Co.  V.  Bi^land,  84  III.  375.  The  latter  case  can  have  no  applica- 
tion here,  as  the  attachment  proceedings  in  that  case  were  begun 
and  concluded  within  the  state.  The  case  in  86  Wis.  would  seem 
to  mpport  the  view  of  the  appellant,  holding  that  in  such  case  the 

Samishee  should  have  claimed  the  exemption  for  the  original 
ebtor,  or  at  least  have  give  him  notice  and  reauested  him  to 
defend,  and  for  that  purpose  thepresumption  was  tnat  other  states 
had  a  like  law  on  the  subject.  Tlie  reason  for  the  rule  that  notice 
should  be  given  to  the  employee,  and  an  opportunity  to  defend 
seems  to  be  given  in  Bushnell  v,  Allen,  48  Wis.  467. 

Where  the  court  says  of  the  above  language  used  in  86  Wis., 
that  ^' these  observations  were  made  with  reference  to  the  former 
law,  which  did  not  require  the  garnishee  summons  to  be  served  on 
the  defendant  in  the  main  action.''  In  such  case  it  will  be  seen 
that  the  defendant  in  the  attachment  might  not  know  that  the 
debt  due  him  was  attempted  to  be  appropriated  by  a  creditor,  and 
might  not  be  able  to  defend  except  by  the  use  of  the  name  of  the 
garnishee. 

Under  such  circumstances  it  might  well  be  considered  the  duty 
of  the  garnishee  to  notify  the  attachment  defendant  of  the  gar- 
nishee proceedings,  and  thereby  five  him  an  opportunity  to 
defend,  and  for  failing  to  do  so,  and  for  failing  to  make  an  effort 
to  prevent  an  unlawful  appropriation  of  the  debt  due  from  such 
garnishee  by  an  attaching  creditor,  such  garnishee  might  be  cora- 
peUed  to  pay  the  debt  a  second  time,  without  its  being  reasonably 
claimed  to  be  a  great  hardship.  But  in  this  case  the  attachment 
defendant  had  notice  of  the  pendency  of  the  suit  given  him  by  the 
appeUee  as  soon  as  it  had  notice,  and  had  the  opportunity  to  de- 
fend, and  failing  to  do  so  the  order  was  made  for  the  payment  by 
the  ^unishee.   ^  P  0-  0- 

Let  it  be  considered  the  duty  of  the  garnishee  to  use  all  legal 
means  to  prevent  Uie  appropriation  of  its  debt  in  payment  of  tue 
plaintiffs  daim  in  attachment,  and  to  make  every  defence  there  to 
which  the  attachment  defendant  could  have  done,  and  even  claimed 
the  exemption  for  him  on  his  failing  to  do  so,  how  does  the  case 
stand?  / 

Before  the  garnishee  should  be  charged  a  second  time  with  the 
debt  onght  it  not  be  made  to  appear  tnat  such  garnishee  might 
have  made  a  successful  defence  to  the  action  against  it,  and  in  tnis 
case  that  the  exemption  could  have  been  made  available  to  defeat 
the  <Hrder  made.  I  think  such  requirements  should  be  made  before 
a  aeoond  application  of  the  same  debt  could  be  had. 

If  the  Wisconsin  case  is  deemed  an  authority  against  the  view, 


160         EICHELBU^OEB  V.  PITTSBirBO,   ETC.,  B.   W.  CO. 

it  may  be  said  that  the  case  has  had  the  support  of  no  authority, 
and  it  cites  none  that  -sustains  its  position ;  and  if  the  conclusion 
reached  bv  the  court  can  only  be  supported  by  the  reason  given, 
it  must  rail  as  an  authority  in  this  state.  It  is  decided  on  the 
theory  and  presumption  that  a  sister  state  has  the  same  law  in 
relation  to  exemption  as  its  own,  announcing  it  as  a  rule  that  in 
the  absence  of  any  evidence  to  the  contrary  that  the  court  will 
presume  that  a  sister  state  has  a  statute  the  satne  in  its  terms,  and 

S'ving  the  right  and  remedies  that  are  conferred  by  its  own  legieh 
tion.  No  such  rule  prevails  in  this  state.  Under  our  decision 
we  are  not  at  liberty  to  presume  that  West  Va.  ha£  a  statute  pro- 
viding that  a  non-resident  of  that  state  may  claim  as  exempt  from 
legal  process  in  its  jurisdiction,  a  month's  wages  in  all  cases  where 
such  debt  is  due  from  a  corporation  to  one  of  its  employees.  The 
rule  here  is  that  the  statute  law  of  a  sister  state  is  a  fact  that  must 
be  proved  like  any  other  fact.  And  that  in  the  absence  of  any- 
thing to  the  contrary,  that  the  common  law  prevails  in  a  sister 
state,  and  not  that  kindred  legislation  exists.  The  last  reported 
expression  of  our  Supreme  Court  on  that  question  is  in  the  case  of 
Robards  v.  Marley,  80  Ind.  185.  See  also  Buckles  v,  Ellers,  72 
Ind.  22,  and  cases  cited  in  Robards  v.  Marley. 

The  Wisconsin  case,  as  I  have  said,  has  been  followed  nowhere, 
so  far  as  I  have  been  able  to  ascertain,  but  has  been  expressly  dis- 
approved by  some  of  the  courts  in  the  difiPerent  states,  and  unfa- 
vorably criticised  by  text-writers,  and  its  authority  denied.  Moore 
V.  Chicago  Ry.  Co.,  48  Iowa,  385.  Freeman  on  Executions,  sec 
209  and  notes;  Thompson  on  Homesteads  and  Exemptions,  sec 
866,  2  Cent.  Law.  J.  374,  378,  447. 

''  The  operation  of  exemption  laws  is  restricted  to  the  state  in 
which  they  are  enacted.  Tney  do  not  constitute  a  part  of  the  con- 
tract between  the  debtor  and  creditor  to  the  extent  that  the  former 
may  invoke  them  wherever  he  may  choose  to  go."  Freeman  on 
Ex.,  sec.  209,  and  authorities  there  cited. 

My  conclusion  is  that  the  law  of  this  state  exempting  the  wages 
of  the  appellant's  assignor  from  legal  process  has  no  extra  terri- 
torial force,  that  as  there  is  no  evidence  of  the  existence  of  such  a 
law  in  West  Ya.  there  is  no  presumption  that  a  like  law  exists 
there ;  that  even  if  the  appellee  could  claim  the  exemption  for  the 
employee,  it  does  not  in  any  way  appear  that  it  would  nave  availed 
as  a  defence ;  that  the  law  does  not  require  greater  ejSort  on  the 
part  of  the  appellee  to  save  the  rights  of  its  employee  than  it 
requires  of  him  to  save  his  own.  And  as  it  is  not  snown  that  any 
injury  has  been  done  by  any  neglect  of  a  duty  which  the  law 
enjoins  on  the  appellee,  the  appropriation  of  the  debt  in  West  Ya., 
by  order  of  a  court  of  competent  jurisdiction,  is  a  discham  of  the 
claim  of  his  assignee  in  this  case,  and  must  result  in  an  amrmanoe 
of  the  j'udgment  discharging  the  appellee  from  further  liability. 

Judgment  affirmed. 
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(AdvanesCkm,  (Mifarnia.    1882.) 

Where  there  is  evidence  to  sastain  a  verdict  in  the  court  below,  said  ver- 
dict is  conclusive  and  cannot  be  reviewed  on  appeal. 

In  an  action  against  a  warehouseman  proof  of  demand  and  refusal  to  deliver 
property  stored  with  him  constitutes  prima  facie  evidence  of  negligence.  If 
It  appears,  however,  that  the  property,  when  demanded,  was  consumed  bj 
fire,  the  burden  of  proof  is  on  the  bailor  to  show  that  the  fire  resulted  from 
some  n^Iigence  or  want  of  care  on  the  part  of  the  warehouseman. 

Direct  and  positive  evidence  of  negligence  as  a  fact  is  not  in  such  case  re- 
quired, any  circumstances  which  tend  to  prove  it  or  from  which  it  may  be 
leasonably  inferred  are  sufficient. 

In  an  action  for  negligence  it  is  error  for  the  court  to  award  a  honsuit  unless 
there  is  no  evidence  at  all  of  negligence  or  a  mere  scintilla,  wholly  insufficient 
for  the  consideration  of  the  jury,  or  unless  the  facts  are  agreed  upon  or  ad- 
mitted, and  in  the  judgment  of  the  court  are  insufficient  to  constitute  a 
cause  of  action. 

In  an  action  against  a  railroad  company  to  recover  damages  for  the  loss  of 
certain  bales  of  wool  destroyed  by  fire  while  in  the  defendant's  warehouse, 
plaintiff  proved  that  in  the  evening  the  warehouse  keeper  took  a  lamp  into  a 
small  wooden  room  adjoining  the  office,  made  his  toilet,  and  afterwards  took  the 
lamp  with  him  into  the  warehouse,  blew  it  out  and  locked  the  place  up.  Soon 
after  the  fire  in  question  took  place  originating  near  the  spot  where  the  lamp 
had  been  left.  Meld,  that  there  was  evidence  to  go  to  the  jury  that  the  fire 
had  been  occasioned  by  the  careless  or  negligent  use  or  extinguishment  of  the 
lamp. 

It  was  not  error  in  the  above  case  to  refuse  to  strike  out  that  clause  of  the 
complaint  which  alleged  that  defendant  owned  and  operated  a  railroad. 
There  was  nothing  in  this  to  irritate  or  excite  the  prejudices  of  the  jury 
against  the  defendant. 

McKsE,  J. — ^The  appeal  in  this  case  comes  from  a  judgment  and 
order  denying  the  motion  of  appellant  for  a  new  trial  in  an  action 
to  recover  damages  for  the  destruction  of  certain  property  of  the 
respondent,  by  a  fire  caused,  as  alleged,  by  the  negligence  of  the  ap- 
pellant and  its  employees  in  conducting  and  managing  its  warehouse 
in  which  the  property  had  been  stored! 

The  case  was  tried  by  the  court  with  a  jary,  and  a  Terdict  was 
rendered  against  the  appellant  If  there  was  any  evidence  to  war- 
rant the  verdict  we  cannot  review  it  on  appeal.  It  is  conclusive 
upon  us,  not  only  on  the  question  of  negligence,  but  upon  all  the  alle- 
gations in  the  complaint  material  to  recovery  in  the  action.  (Algier 
V.  Steamer  Maria,  14  Cal.  172 ;  Brown  v.  brown,  41  Id.  88 ;  Tre- 
mr  f>.  O.  P.  B.  R.  Co.,  60  Id.  232.)     It  is,  however,  contended 
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that  there  was  no  evidence  to  snstain  the  verdict,  and  that  the  court 
below  erred  in  denying  a  motion  for  a  nonsuit 

It  was  proved  on  the  trial  that  the  respondent  had  stored  in  the 
appellant^  warehouse  sixty-four  bales  of  wool  of  a  certain  value  per 
pound,  which  on  demand  and  tender  of  the  storage  due  upon  it^ 
the  appellant  refused  to  deliver  to  the  respondent,  assigning  as  a 
reason,  that  the  warehouse  and  all  it  contained,  except  about  three 
bales,  which  were  returned  to  him,  had  been  consumed  by  fire. 

A  prima  facie  case  of  negligence  is  made  out  against  a  warehouse- 
man, who  refuses  to  deliver  property  stored  with  him,  upon  proof  of 
demand  and  refusal.  Upon  such  proof  alone  the  burden  is  on  him 
to  account  for  the  property  ;  otherwise  he  shall  be  deemed  to  have 
converted  it  to  his  own  use.  But  it  appears  that  the  property, 
when  demanded,  was  consumed  by  fire,  the  burden  of  proof  is  then 
on  the  bailor  to  show  that  the  fire  was  the  result  of  the  negligence 
of  the  warehouseman.  (Harris  v,  Packwood,  3  Taumt  364; 
Beardslee  v.  Richardson,  11  Wend.  26;  Brown  t;.  Johnson,  29 
Tex.  43 ;  Lamb  v.  Camden  and  Amboy  R.  R.  Co.,  46  N.  T.  271 ; 
Jackson  v.  Sac.  Val.  R.  R.  Co.,  23  Cal.  269.) 

The  negligence  of  the  appellant,  as  the  proximate  cause  of  the 
loss  of  the  property  by  fire,  thus  became  the  essential  fact  to  recov- 
ery; and  the  burden  of  proof  was  upon  the  plaintiff  in  the  action. 
It  was  incumbent  on  him  to  prove  that  the  defendant  had  by 
some  act  of  omission,  violated  some  duty,  by  reason  of  which  tlie 
fire  originated ;  or  that  some  negligence  or  want  of  care,  such  as  a 
prudent  man  would  take  under  similar  circumstances  of  his  own 
property,  caused  or  permitted,  or  contributed  to  cause  or  permit  the 
fire  by  which  the  property  was  destroyed. 

Direct  and  positive  evidence  of  negligence  as  a  fact  is  not  required. 
Any  circumstances  which  tend  to  prove  it,  or  from  which  it  may  be 
reasonably  inferred  are  sufficient.  And  when  sudi  evidence  has 
been  ^ven  on  the  trial  of  an  action,  it  is  not  for  the  court  to  usurp 
the  disposition  of  the  fact  bv  ordering  a  nonsuit.  Such  an  order 
should  not  be  made  unless  tnere  is  no  evidence  at  all,  or  a  mere 
scintilla  of  evidence  wholly  insufficient  for  the  consideration  of  the 
jury,  or  unless  the  facts  are  agreed  upon,  or  admitted,  and  in  the 
ludgment  of  the  court,  are  insufficient  to  constitute  a  cause  of  action. 
Upon  facts  admitted,  or  proved  and  found,  it  is  the  duty  of  the 
court  to  sav  what  the  law  applicable  to  them  is.  But  where  n^li- 
gence,  as  the  essential  fact  m  the  case,  is  disputed,  and  the  evidence 
of  it  is  confiicting,  or  consists  of  circumstances  from  which  infer- 
ences may  be  drawn  for  or  against  it,  it  is  the  province  of  the  jury 
to  determine,  under  instructions  by  the  court,  whether  the  evidence 
establishes  it  as  the  proximate  cause  of  the  injury  complained  of. 

Applying  these  principles  to  the  record  before  us,  we  find  there 
was  no  error  in  sending  the  case  to  the  jury.  For  the  evidence  upon 
the  plaintiff  rested  went  to  show  that  the  building,  up  to  the 
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tiBQ  of  the  fire,  had  been  used  bj  the  defendant  as  a  warehouse 
and  railroad  depot,  and  was  in  eharge  of  two  employes  of  the 
defendant,  one  of  whom  was  its  local  agent,  and  the  other  its  ware- 
honse  keeper.  In  the  warehouse,  cnt  off  from  the  northern  end  of 
the  bnilding,  there  was,  adjoining  the  office  and  sitting-room  of  the 
railroad  depot,  a  bed-room  in  which  the  keeper  slept  everj  night. 
The  room  was  abont  fouiteen  feet  square ;  its  walls  were  constructed 
of  upright  redwood  boards  about  fourteen  feet  high,  which  were  lined 
with  cloth  and  paper.  It  was  occupied  with  the  bed  and  furniture 
of  the  keeper,  ana  on  the  walls  hune  his  clothes  and  files  of  newsr 

Cpera.  On  a  slielf  against  one  of  uke  partition  waUs  in  the  ware- 
use  were  kept  sevei^al  lamps  trimmed  and  ready  for  use.  On  tlxe 
evening  of  the  fire,  the  local  agent  had  left  the  warehouse  in  charge 
of  the  keeper,  whose  duty  it  wjis  to  '^  shut  up  the  doors  of  the 
warehouse  and  fasten  it  up  for  the  night"  Having  performed 
that  dutr  the  keeper  himself  went  to  supper,  and  after  supper 
retarned  to  the  warehouse.  When  he  returned  he  went  into  the 
ofiice,  lit  one  of  the  lamps,  took  it  into  his  bed-room  and  sat  it  down 
on  a  little  stand  at  the  head  of  his  bed,  between  the  window  and 
bed,  and  about  three  feet  from  the  window.  He  remained  while 
he  changed  his  clothes  and  dressed  himself  for  the  nurpose  of  going 
out  to  visit  some  frienda.  Having  finished  his  touet,  he  locked  up 
and  left  the  warehouse. 

Wiiat  he  did  with  the  hghted  lamp  before  leaving  is  thus  stated , 
by  himself :  *^  After  I  had  partially  changed  m v  olotmng,  I  returned 
to  the  ofiSce  and  remained  there  perhaps  half  an  hour  or  three- 
quarters  of  an  hour.  *  *  ^  I  think  I  extinguished  my  lamp 
and  went  away.  *  *  *  No  lamp  was  burning  when  I  left  the 
depot  When  I  came  out  of  the  office  into  the  sitting  room  I 
turned  down  the  lamp,  blew  it  out,  and  sat  it  on  a  little  shelf 
within  the  office,  to  the  left  of  the  office  door.  «  «  «  J  looked 
at  it,  saw  it  was  out,  and  left  it"  About  an  hour  or  so  after  he  had 
gme  the  warehouse  was  afire. 

The  first  person  to  observe  the  fire  Vas  the  proprietor  of  a  hotel 
litnate  aboat  300  feet  from  the  warehouse.  Seated  in  the  front 
office  of  the  hotel,  looking  through  the  glass  window  of  the  door  of 
the  office^  his  attention  waa  arrested  by  a  sudden  flash  of  light,  which 
momentarily  lighted  up  the  warehouse  and  then  went  out,  leaving 
the  warehouse  enveloped  in  smoke.  Remarking  to  some  one  near 
him  that  the  warehouse  was  afire,  he  ran  out  and  gave  the  alarm. 
Those  whom  the  fire  alarm  drew  fiist  to  the  burning  building  diB- 
eovcared,  as  they  ran  to  it,  the  fire  dropping  from  a^ut  the  center 
of  the  warehouse,  very  near  to  the  locality  of  the  bed-ro<Hn  and 
office ;  and  on  reaching  the  spot,  they  kicked  in  the  bed-room  and 
office  windows,  and  aaw  the  office  filled  with  smoke  and  the  bed- 
room afira— the  flames  running  up  the  partition  walls  and  over  the 
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There  is  no  doabt  that  the  warehouse  keeper  had  the  right  to 
light  the  lamp  and  use  it  in  the  bed-room  ana  oflSce  before  leaving 
the  warehouse  ;  and  it  was  reasonable  to  infer  that  a  careful  use  c3 
the  lamp  would  not  have  set  fire  to  the  warehouse.  But  it  would 
also  be  a  reasonable  inference  tliat  a  negligent  use  of  the  lamp 
miffht  have  occasioned  the  fire ;  and  the  question  arose,  whether 
under  all  the  circumstances  in  connection  with  tlie  use  of  the  lamp 
the  warehouse  keeper  was  careless  in  using  the  lamp  while  in  the 
bed-room  and  oflSce,  or  in  the  extinguishment  of  it  before  he  left  the 
warehouse.  If  he  was  careless  in  its  use  or  extinguishment,  and 
that  carelessness  caused  the  lamp  to  explode  or  otherwise  ignite  any 
inflammable  matter  near  to  it  which  fired  the  building,  the  fire 
would  be  attributable  to  the  negligence  of  the  defendant. 

Now,  it  was  an  indisputable  f ac%  that  the  warehouse  was  fired 
from  some  cause,  it  was  also  indisputable  that  the  fire  occurred 
while  the  warehouse,  in  which  the  keeper  had  been  using  alighted 
lamp,  was  under  the  lock  and  key  of  the  defendant,  and  soon  after 
the  warehouse  had  been  closed  by  the  keeper  for  the  night;  and  (as 
the  evidence  tended  to  show)  the  fire  originated  at,  or  "  very  near" 
the  bed-room  and  office  in  the  warehouse  in  which  the  lamp  had 
been  used.  It  is  manifest  that  these  facts  and  circumstances  point, 
somewhat  at  least,  in  the  direction  of  the  lamp  as  the  cause  of  the 
fire.  And  even  if  inferences  to  be  drawn  from  them  as  to  the 
•origin  of  the  fire  were  uncertain  and  controvertible,  yet  as  differ- 
ences of  opinion  upon  the  subject  might  reasonably  exist  in  the 
minds  of  intelligent  men,  the  facts  andcircumstances  were  for  the 
consideration  oi  the  jury  and  not  for  the  court.  It  was  for  the 
jury  to  determine  from  them,  in  connection  with  the  other  circum- 
stances in  tlie  case,  whether  the  warehouse  keeper  used  due  care  in 
respect  to  the  lamp,  its  use  and  extinguishment,  and  whether  the 
fire  originated  in  liis  carelessness  or  n*om  accidental  causes — such 
as  spontaneous  combustion  of  the  wool  in  the  warehouse.  Defend- 
ant's counsel  attributed  the  fire  to  that  cause.  But  there  seems  tO; 
be  nothing  in  the  evidence  in  the  record  to  sustain  his  theory. 
And  however  that  may  be,  there  was  in  the  evidence  of  the  case 
sufficient  to  warrant  the  court  in  submitting  it  to  the  consideration 
of  the  jury.  There  was,  therefore,  no  error  in  denying  the  motion 
for  a  nonsuit,  nor  did  the  court  err  in  overruling  objections,  which 
were  made  at  the  trial,  to  the  admission  of  evidence  which  tended 
to  show  the  condition  of  the  building  at  the  time  of  the  fire,  and 
all  the  facts  and  circuihstances  connected  with  the  fire.  These  were 
properly  allowed  to  go  to  the  jury  for  their  consideration  upon  the 
issue  submitted  to  them. 

The  court  may  have  erred  in  denying  the  defendant's  motion  to 
strike  out  the  averment  in  the  complaint,  that  '^the  defendant  was 
the  owner  of  and  operated  a  railroad  in  the  county,"  etc.,  but  it  was 
error  without  injury  ;  for  the  fact  that  the  defendant  was  in  pos*- 
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sedon  of  the  building,  and  used  it  as  a  warehouse  and  depot  in 
connection  witli  its  railroad,  was  proved  in  the  case  without  objec- 
tion ;  and  it  was  inseparably  connected  with  the  evidence  as  to  the 
use  of  the  warehouse.  We  cannot,  therefore,  perceive  how  the 
averment  of  the  fact  in  the  complaint  tended  to  '^  irritate  and  excite 
the  prejudices  of  the  ^ury  against  the  defendant.**  There  is  nothing 
in  the  record  suggestive  even  of  the  existence  of  such  prejudices ; 
and  nothing  to  overcome  the  pi-esumption  that  the  verdict  was  a 
fair  expression  of  judicial  opinion  warranted  by  the  evidence  sub- 
mitted to  the  jury  for  their  consideration. 

Some  parts  of  the  charge  of  the  court  may  be  subject  to  verbal 
criticisms,  but  we  see  nothing  in  it  inharmonious  or  misleading. 
Taken  as  a  whole  it  fairly  submitted  the  case  to  the  jury ;  and  under 
such  circumstances  the  verdict  will  not  be  disturbed  for  mere 
inaccuracies  or  errors  from  which  no  possible  injury  could  have 
resulted  to  the  defendant. 

The  newly  discovered  evidence  upon  which  the  defendant  asked 
for  a  new  trial  was  cumulative. 

We  cannot  say  that  the  damages  given  bv  the  jury  are  excessive 
or  appear  to  have  been  given  under  the  influence  of  passion  or 
prejudice. 

No  error  prejudicial  to  the  defendant  appearing  in  the  record, 
theiudgment  and  order  appealed  from  are  affii'mea. 

We  concur : 

Boss,  J., 
Sharpstein,  J., 
Mybige,  J. 

I  concur  in  the  judgment : 
McKiNSTEr,  J. 

See  fluna  case  reported  on  a  former  hearing,  7  Am.  A  Bog.  R.  R.  Gas.,  400 
Midiiotei 


Jambs  Exkteb 

V. 

WiLMmoTON  &  Wbldon  E.  R.  Oo. 

(86  Iforth  OarcUna  JSeparU,  846.     1882.) 

A  nllroad  company  is  not  relieved  of  liability  to  the  penalty  of  $25  per 
day,  under  the  act  of  1875,  ch.  240,  for  delay  of  shipmlent  of  goods  beyond 
five  days  after  receipt  of  same,  by  reason  of  its  alleged  inability  to  procure 
the  necessary  transportation  on  account  of  the  large  accumulation  of  neighi. 
It  is  tiie  duty  of  the  company  to  provide  a  sufficient  number  of  cars. 
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By  the  words  **fLve  days,'*  the  act  means  fire  full  ranning  days/icichidiag 
Sunday  wheneTer  it  inteirenes. 

The  company  would  not  incur  the  penalty  until  the  full  expiration  of  the 
sixth  day  after  receipt  of  the  goods — the  law  not  regarding  the  ftadidli  of  k 
d^y  in  the  enforcement  of  a  penal  statute. 

Onneh  o.  R.  R.  Co.  77  K.  0.  847,  cited  and  approved.) 

Oivii  action  cried  ac  £U1  Term^  1881,  of  Halifisz  Supencr 
Court,  Q|x>n  the  following  case  agreed,  before  Oilmer,  J. 

On  Friday,  the  aixth  dav  of  the  week,  being  the  24th  day  of 
December,  1880,  theplaintifi  delivered  at  the  depot  of  the  derond- 
ant,  in  the  town  of  Halifax,  one  bale  of  cotton  for  ahipment  to  W^ 
W.  Gwathmey  &  Co.,  merchants  in  Norfolk, Virginia,  whieh  baie  of 
cotton  was  so  received  by  the  defendant  for  sliipment  as  aforesaid. 
Owing  to  the  large  aconmnlation  of  freight  at  its  depot  at  Halifay, 
and  the  inability  of  the  defendant  company  to  provide  the  neooB- 
sary  number  of  cars  for  shipment  of  freight,  the  said  bale  of  cotton 
was  detained  at  the  depot  until  Thursday,  the  80th  day  of  Decent 
ber,  1880,  when  it  was  taken  from  the  possession  of  this  defendant 
by  the  sheriff  of  Halifax  county,  under  and  by  vutue  of  an  order 
of  John  O'Brien,  a  justice  of  the  peace  of  the  county,  made  in  a 
certain  civil  action  pending  before  nim,  wherein  one  G.  W.  Brvan 
was  plaintiff,  and  tne  plaintiff  in  this  action  was  defendant.  "Be- 
tween  the  24th  and  the  30th  day  of  December,  1880,  a  Sunday 
intervened.  Upon  this  agreed  state  of  facts  the  court  rendered 
judgment  in  favor  of  the  plaintiff,  and  the  defendant  appealed 

Messrs.  Mullen  &  Moore,  for  plaintiff* 

Mr.  Spier  Whitaker,  for  defendant. 

Ashe,  J. — The  plaintiff  sued  for  the  penalty  ot  twenty-five  dol- 
lars, incurred  by  the  defendant  under  the  act  of  1874-75,  ch.  240^ 
for  allowing  a  bale  of  cotton  belonging  to  plaintiff  to  remain 
unshipped  wr  one  day  over  five  days,  from  the  oate  of  the  delivery 
for  shipment.  The  action  is  brought  under  the  second  section  of 
the  act,  which  provides^  that ''  it  snail  be  unlawful  for  any  railroad 
company  operating  in  this  state  to  allow  any  freight  they  :nay 
receive  for  shipment,  to  remain  unshipped  for  more  than  five 
days,  unless  otherwise  agreed  between  the  railroad  company  and 
the  shipper ;  and  any  company  violating  this  section  shall  forfeit 
and  pay  the  sum  of  twenty>five  dollars  for  each  day  said  freight 
remains  unshipped,  to  any  person  suing  for  the  same."  The  cot- 
ton was  delivered  on  Friday,  and  remained  unshipped  until  the 
next  Thursday. 

The  defendant  company  contended  that  it  was  not  liable;  to  ^e 
penalty,  upon  two  grounds:  First,  because  owing  to  the  laogie 
accumulation  of  freight  at  its  depot  in  the  town  ox  Haiifax,  and 
its  inability  to  procure  the  necessary  number  of  cars  for  the  ship 
ment  of  freight ;  and  secondly,  because  the  l^islature,  by  the  ac!*. 
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«f  ISn,  oh.  197  and  eh.  208,  prohibited  the  cars  rnnning  on  Snn- 
ihj^  Uie  effect  of  which  was  to  eliminate  Sunday  from  the  fiye 
dijfl,  when  it  intervened,  so  that  it  was  not  to  be  counted  in  the 
eomptttatkni  of  the  time  limited  f«r  shipment. 

Tne  excuse  off^^  for  the  delay  in  the  first  exception  is  inad* 
znissible.  In  Branch  «;.  R.  R.  Co.,  77  K.  C.  847,  which  was  an 
action  like  this,  to  recover  the  penalty  under  the  same  section  of 
the  act  of  1874-75,  where  the  same  excuse  was  set  up  in  defence 
to  the  action,  it  was  held  that  the  accumulation  of  freight  beyond 
the  ability  of  the  company  to  transport  the  freight  delivered, 
within  the  five  days  after  delivery,  was  no  excuse,  for  it  was  the 
duty  of  the  company  to  provide  cars  for  the  transportation  of  all 
the  freight  delivered.  And  it  was  also  decided  in  that  case,  that 
by  the  woixis  ^  five  days,*'  the  act  meant  five  full  running  days, 
including  Sunday  whenever  it  intervened.  This  construction  of 
the  act  makes  it  unnecessary  for  us  to  decide  the  disputed  question 
whether  (he  day  of  delivery  is  to  be  included  or  excluded. 

In  our  case  the  delivery  for  shipment  having  been  made  on  Fri- 
day, the  24th  of  December,  and  the  five  days  having  ended  at  12 
o^dock  on  the  night  of  the  Wednesday  following,  and  the  seizure 
having  taken  place  on  the  next  day,  Thursday,  the  30th  day  of  the 
same  month,  the  question  is,  did  the  defendant  incur  the  penalty 
imposed  for  one  day's  delay. 

The  seizure  on  Thursday  is  the  same  as  if  the  bale  of  cotton 
had  been  shipped  on  that  day.  The  act  makes  it  unlawful  for  any 
railroad  company  to  allow  freight  to  remain  unshipped  for  more 
than  five  days,  and  any  company  violating  the  act  shall  forfeit  and 
pay  the  sum  of  twentj^-five  dollars  for  each  day  said  freight  re- 
mains unshipped.  Giving  then  the  defendant  tne  full  five  days, 
including  Sunday,  the  cotton  having  been  delivered  on  Friday,  the 
foil  five  days  ended  on  Wednesday.  The  seizure  was  made  the 
next  day,  at  what  hour  we  are  not  informed,  but  that  is  immate- 
rial, as  the  law  will  not  regard  the  fraction  of  a  day  in  the  en- 
forcement of  a  penal  statute,  which  is  to  be  liberally  construed  in 
favor  of  him  upon  whom  the  penalty  is  imposed.  The  d^endant 
is  liable  to  the  penalty  for  the  delay  of  each  day — ^that  means  each 
whole  day — ^ana  the  legal  day  is  twenty-four  hours.  The  defend- 
ant then  would  not  incur  the  penalty  tmtil  the  full  expiration  of 
the  sixth  day  after  the  delivery. 

This  is  the  construction  of  the  act  given  by  the  court  in  Branch 
V.  B.  R.  Co*,  supra.  There  the  delivery  of  the  cotton  was  on  the 
10th  day  of  October,  and  the  shipment  was  on  the  19th  of  the 
same,  month.  The  court  say :  ''The full  five  days  expired  on  Sun* 
daj,  the  15th  day  of  October,  and  the  first  penalty  was  incurred  on 
Monday,  the  16th,  the  second  on  the  17th,  the  third  on  the  18th. 
On  Thursday,  the  19th,  the  cotton  was  shipped.  The  day  of 
shipping  should  not  be  counted,  because  no  penalty  is  incurred  by 


168  WHITBHBAD  A  STOKES  D.  WILHIKGTON,  STO.,   B.  B.  CO. 

any  delay  of  a  fraction  of  a  day."  Following  this  oonstrnction  of 
the  statute,  we  must  hold  that  the  defendant  has  not  incorred  the 
penalty  sought  to  be  recovered. 

There  is  eiTor.  The  judgment  of  the  superior  oonrt  mnfit  be 
reversed. 

Error.    Beversed. 


Whitbhilu)  &  Stokes 

V. 

Wilmington  and  Wbldon  R.  R.  Oo, 

(Iforth  Oaroli$ia,  Advance  Ocue.   1882.) 

Section  2  of  the  acts  of  North  Carolina  of  1874  and  1876,  chap.  240,  im- 
posing a  penalty  upon  railroad  companies  for  allowing  any  freight  they  may 
receive  for  shipment  to  remain  unshipped  for  more  than  five  days  unless  oth- 
erwise agreed  between  the  company  and  the  shipper,  is  a  valid  act. 

Said  act  is  not  to  be  deemed  unconstitutional  on  the  ground  that  it  con* 
travenes  the  charters  of  railroad  companies  formerly  granted,  or  because  it 
may  indirectly  operate  upon  conunerce  outside  of  the  immediate  jurisdiction 
of  the  state. 

In  an  action  to  recover  the  penalty  provided  by  the  said  act,  the  provisions 
thereof  are  to  be  construed  strictly  in  favor  of  those  charged  with  violating 
its  provisions.  The  rigid  rules  of  the  common  law  with  reference  to  the  lia- 
bility of  common  carriers,  should  not  be  applied  where  in  such  case  it  appears 
that  the  delay  in  shipping  the  goods  has  been  caused  by  circumstances  which 
the  railroad  company  could  not  have  been  expected  to  provide  for,  and 
which  have  occurred  entirely  without  fault  on  the  company's  part,  $emibii 
that  it  will  be  held  excused  from  liability. 

A  railroad  company  accustomed  to  transport  cotton,  owned  120  flat  cars 
which  were  usually  ample  to  carry  on  all  its  business  in  that  line.  In  the 
autumn  of  1881,  the  cotton  crop  was  very  heavy  and  there  were  many  delays 
in  consequence.  At  the  same  time,  a  connnecting  line  over  which  much  of 
the  cotton  was  forwarded,  gave  notice  that  it  would  thereafter  transport  cot- 
ton only  in  box  cars  and  not  in  flat  cars.  The  company  flrst  above  named 
bad  not  sufficient  box  cars  to  carry  on  its  business  and  was  wholly  unable  at 
once^  to  obtain  more.  At  this  juncture,  A.  &  Co.  delivered  certain  cotton 
to  the  railroad  for  transportation,  receiving  a  through  bill  of  lading  over  the 
connecting  line,  which  bill  contained  a  clause  providing  that  the  cotton  was 
received  n)r  transportation  ''at  the  company's  convenience."  A.  A;Co.,  al- 
though well  able  to  read,  did  not  notice  said  clause  until  after  the  bringing 
of  the  suit  hereinafter  mentioned.  The  cotton  was  not  shipped  for  more  than 
five  days,  owing  to  the  circumstances  above  mentioned,  m  tf  suit  by  A.  & 
Go.  against  the  railroad  company  to  recover  the  statutory  penalty. 

JSteld^  that  under  the  circumstances  of  the  case,  the  clause  above  cited  in 
the  bill  of  lading  was  a  valid  one,  and  might  be  taken  advantage  of  by  the 
company  and  that  therefore  plaintiffs  could  not  recover* 

Brown  &  Battle,  for  Wliitehead  &  Co. 
John  L.  Bridgera,  Jr.,  for  the  Company. 
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AsHB,  J. — ^This  is  a  civil  action  began  before  a  Justice  of  the 
Peace,  and  brought  by  appeal  to  the  Superior  Court  of  Ed^combe 
Conn tj,  where  it  was  triea  at  the  Spring  Tei*m,  1882,  of  said  coai*t. 

The  action  was  brought  to  recover  the  penalty  under  Section  2, 
Acts  of  1874  and  1875,  chap.  240,  for  faihng  to  ship  the  cotton  of 
theplaintifb  for  five  days  after  its  delivery. 

Tne  act  imposing  the  penalty  sued  for  is  as  follows,  to  wit :  "  It 
shaU  be  unlawful  &r  any  railroad  company,  operating  in  this  State, 
to  allow  any  freight  they  may  receive  for  shipment  to  remain  un- 
shipped for  more  than  five  day  unless  otherwise  agreed  between 
the  railroad  company  and  the  shipper,  and  any  railroad  company 
violating  this  section  shall  forfeit  and  pay  the  sum  of  twenty-five 
doUaiB  for  each  day  said  freight  remains  unshipped,  to  any  person 
suin^  for  the  same." 

l£e  parties  waived  a  trial  by  jury  and  submitted  the  issues  of 
fact  and  law  to  be  tried  bv  the  court. 

The  following  are  the  :wcts  found  by  his  Honor,  Judge  Bennett, 
and  his  conclusions  of  law  upon  them : 

1.  That  the  plaintiffs  delivered  to  the  defendant's  agent,  at  Bat- 
Ueboro  station,  on  the  2d  dav  of  Novemberj  1881,  four  bales  of 
cotton  consigned  to  Treadwell  <fe  Co.,  at  Norfolk,  Virginia. 

2.  That  a  bill  of  lading,  of  which  the  following  is  a  copy,  was 
executed  the  day  the  cotton  was  delivered : 


No.  264. 


(DUPLZOATB.) 


F.  D.  8. 


BraUUbaro  StatUm,  No9,  2.  1881. 
Ipltmfrjeb  0f  Whitehead  &  Stokes 

for  transportation  at  Gompany^s  convenienoe,  with  liberty  to  compress  wblle  in  tnuult, 
as  per  maite  and  directions  as  herein  given,  subject  to  the  conditions  stated  upon  the 
back  of  this  receipt,  and  to  which,  by  the  acceptance  thereof,  the  shipper  assents,  the 
following  described  Bales  of  Cotton: 


Weioht. 

Shippers. 

BaUBosd. 

w.dta. 

18 

00 

Eoadnotr 

esponsfUe.  1 

CoiniaNu  AHD  DamHATioN. 


A.  Treadwta  dt  Go.,  Norfolk, 


"In  witness  whereof  the 
agent  hath  ai&rmed  to  two 
Biils  of  Lading,  boih  of  this 
tenor  and  date,  one  of  which 
being  accomplished  the  other 
to  stand  ToidL  ** 


No.  Bate 


ibur 


T9  h$  Mpped  ua 

At  tknmgh  rate  qf. per. 


A.  J.  HOBGOOD,  Ai/etit 
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8.  That  said  bill  of  lading  was  on  the  aame  or  on  the  next  day  put 
into  the  hands  of  W.  D.  Stokes^  one  of  the  firm  of  Whitehead  and 
Stokes. 

4.  Tliat  the  two  members  of  the  firm  of  Whitehead  4^  Stokes 
are  educated  men,  able  to  read  and  write. 

5.  That  the  cotton  delivered  b^  Whitehead  &  Stokes  to  the  de- 
fendant for  which  the  bill  of  lading  was  given,  was  not  sliipped  by 
the  defandant  until  tlie  14th  day  of  November,  1881. 

6.  That  the  firm  of  Whitehead  &  Stokes,  did  not  know  until  the 
commencement  of  this  action  before  the  Justice  of  the  Peace,  the 
•contents  of  the  bill  of  lading — tliat  they  never  read  it  until  after 
the  action  was  commenced.  The  asent  of  the  defendant  company 
did  not  know  the  contents  of  the  billof  lading  until  after  this  action 
was  commenced. 

8.  That  the  Wilmington  and  Weldon  R.  R.  Co.  is  a  oonneoting 
link  in  the  Atlantic  CoaBt  Line. 

9.  That  the  roUiug  stock  of  the  Wilmington  and  Weldon  B.  R. 
Oo.  was  suflScient  to  carry  and  transnort  allthe  freight  which  eame 
to  it,  either  as  through  or  local  freignt,  with  prompt  dispatch. 

10.  That  early  as  September,  1881,  the  Seaboani  ana  Roanoke 
K.  R.  Coi,  one  of  the  links  of  the  Atlantic  Coast  line,  notified  the 
defendant  company  that  it  would  not  transfer  over  its  road  flat  caro 
belonging  to  tne  Wilmington  and  Weldon  R.  R.  Co.  loaded  with 
bales  of  cotton. 

11.  That  during  the  months  of  October,  November  and  Decem- 
ber, 1881,  there  was  an  increase  of  4836  bales  of  cotton  carried  by 
defendent  over  its  road,  as  compared  with  the  same  months  of  the 
year  before. 

12.  Of  such  increase,  734  bales  were  at  points  South  of  those 
two  places. 

13.  That  the  defendant  owned  120  flat  cars,  each  of  capacity  to 
oarry  40  bales  of  cotton,  and  that  they  could  not  have  been  replaced 
with  box  cars  between  September  and  November,  1881. 

14.  That  the  defendant  shipped  no  cotton  beyond  its  immediate 
line  on  flats  after  the  notice  from  the  Seaboard  and  Roanoke 
Road,  bnt  that  it  did  ship  some  flat  loads  of  cotton,  which  were 
received  by  it  from  the  North  Carolina  R.  R. 

15«  That  the  shipment  of  cotton  over  the  defendant's  road  was 
greater  in  November  each  than  in  October,  1881. 

16.  That  the  cotton  for  which  the  bill  of  lading  was  riven  was 
through  freight.  The  plaintifl!  applied  for  and  received  a  bill  of 
liEkding  to  Norfolk,  Virginia,  a  point  without  this  State  and  beyond 
the  terminus  of  defendant's  road. 

17.  That  a  through  bill  of  lading  was  advantageous  to  ibe  plain- 
tifis  by  giving  them  lower  rates,  and  was  beneficial  to  the  defend- 
ant in  that  it  saved  the  breaking  of  bulk  at  Weldon.  Throngli  bills 
^)f  lading  have  been  in  use  by  the  defendants  for  ten  years. 
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18.  That  there  was  an  increase  in  the  tonna^  carried  over  de- 
fendant's road  during  October,  November  and  I)ecembery  1881,  of 
11,054,337  pounds. 

19.  That  the  cotton  received  by  defendant  of  plaintiffs,  was  car* 
ried  through  to  Portsmouth  in  cars  belonging  to  defendant 

20.  That  the  refusal  of  the  Seaboard  and  Koanoke  road,  to  carry 
flat  cars  of  the  defendant,  loaded  with  cotton  over  its  road,  and  the 
increased  tonnage  of  the  defendant's  freights,  and  dentention  of  de- 
fendant's cars  at  Portsmouth,  were  causes  of  delay  in  carrying 
tkrongh  freights. 

21.  Tliat  the  plaintiffs  knew  that  tlie  cotton  was  not  shipped 
within  live  days  after  the  delivery  of  it  to  the  defendant,  ana  yet, 
made  ijo  objection  before  the  14th  of  November,  1881,  to  the  bill 
of  lading — bat  he  did  not  know  at  the  time,  that  is,  during  the  de- 
lay in  the  shipment  of  the  cotton,  the  contents  of  the  bill  of  lading. 

22.  That  tne  defendant  has  used  flat  cars  for  ten  years  in  the 
shipment  of  cotton. 

23.  That  the  shipment  was  not  caused  by  competition  for  through 
freights. 

24.  That  the  defendant  employed  the  services  of  a  "  Car  Tracer," 
and  used  the  wii-e  daily,  or  almost  daily,  to  get  its  cars  returned 
promptly  from  Portsmouth. 

25.  Tnat  if  the  defendant's  cars  had  not  been  used  to  carry 
freights  to  Portsmouth,  all  freight  could  have  been  moved  without 
delay. 

26.  That  the  form  of  bill  of  lading  hereto  annexed  was  first  used 
by  the  defendant  after  the  ratification  of  the  Act  of  1874  and  1875, 
chap.  540. 

27.  That  as  a  matter  of  fact,  the  defendant  ran  over  its  road  two 
kinds  of  freight  trains  only,  to  wit :  "  Through  and  Local,"  and  that 
it  ran  the  same  number  of  each  trains  daily,  and  that  the  through 
freio;ht  trains  took  no  freight  which  came  to  the  defendant  along 
its  fine  between  Wilmington  and  "Weldon,  except  at  Goldsboro. 
Now  and  then  it  took  on  cai:s.  That  their  freight  trains  were 
made  up  of  cars  belonging  to  the  Seaboard  and  Boanake  road,  as 
well  as  to  the  Wilmington  and  Weldon  road. 

28.  That  defendant  allowed  the  plaintiffs'  cotton,  which  was  re- 
ceived by  the  defendant  for  shipment,  to  remain  unshipped  for  six 
days  in  excess  of  the  five  full  days  of  demurrage. 

The  conclusion  of  the  court,  as  a  matter  of  law  on  these  findings 
of  facts  waSy  that  the  defendant  was  liable  to  the  penalty  of  twenty- 
five  dollars  per  day  for  six  days. 

And  judgment  was  accordinglv  rendered  in  favor  of  the  pLain- 
tiffg,  and  tlie  defendants  appealed. 

llie  defendants  excepted  to  the  conclusions  of  law  found  by  the 
Court,  becaui^ : 


172  WHITEHEAD  &   STOKES  V.   WILMINGTON,  ETC.,  E.   B.  CO, 

let.  Under  the  facts  found,  the  defendant  is  exonerated  from  the 
penalty  and  the  judgment  is  erroneous. 

2d.  By  applying  for  a  bill  of  lading  to  have  freight  shipped  be- 
yond the  State,  and  defendant's  termmus,  and  receiving  the  same, 
the  plaintiffs  thereby  waived  the  penalty. 

3a.  The  plaintiffs  having  received  the  said  bill  of  lading,  and 
having  made  no  objection  thereto  were  bound  by  its  terms. 

4th.  The  act  cannot  be  construed  to  embrace  fi*ei^ht  agreed  to 
be  shipped  as  through  freight  by  defendant  and  beyond  defendant's 
line  ana  out  of  the  State. 

5th.  The  act  in  question  is  unconstitutional.  (1).  The  act  is  in 
contravention  of  defendant's  charter.  (2.)  In  that  it  effects  inter- 
state commerce. 

We  cannot  concur  in  the  conclusion  of  law  to  which  the  court 
came,  npon  the  facts  found. 

The  action  is  brought  upon  a  penal  statute  which  is  always  to  be 
construed  strictly  in  favor  of  those  who  are  charged  with  violating 
its  provisions.  The  rigid  rules  therefore  of  the  common  law  wit£ 
reference  to  the  liability  of  common  carriers  should  not  be  applied 
to  a  case  involving  the  violation  of  a  penal  statute. 

In  the  case  of  Branch  v.  Wilmington  and  Weldon  R.  E.  Co.,  77 
N.  0.  347,  which  like  this  was  an  action  to  recover  the  penalty  given 
by  the  Act  of  1874-75,  it  was  very  clearly  intimated,  that  the  ex- 
cuse of  inability  to  provide  cars  sufficient  to  transport  the  freight 
delivered  to  it  in  consequence  of  the  accumulation  of  freight,  would 
have  availed  the  defendant  as  a  defence  to  the  action,  if  it  had  not 
caused  the  accumulation  by  a  competition  with  other  roads  for 
through  freights. 

In  the  case  of  Keeter  v,  W.  and  W.  R.  R.  Co.,  86.  p.  846,  which 
has  been  referred  to  as  authority  for  the  position  that  no  excuse  is 
admissible  to  exempt  a  railroad  company  from  the  penalty,  when 
it  has  violated  the  letter  of  the  statute.  It  may  be  well  to  observe 
that  this  court  did  not  enter  fully  into  the  discussion  of  that  ques- 
tion for  it  was  not  necessary  to  do  so,  as  the  case  turned  upon  the 
point  that  the  delay  with  which  the  defendant  was  charged  had 
not  continued  beyond  five  full  miming  days.  Branch's  case  was 
cited  as  authority  for  that  position,  and  the  case  went  off  upon  that 
point.  The  other  point,  as  to  the  excuse,  did  not  engage  tlie  special 
attention  of  the  court,  as  its  consideration  was  not  necessary  to  the 
decision  of  the  case,  but  the  court  could  not  have  intended  to 
hold  that  there  could  be  no  excuse,  when  it  was  citing  Branch's  case 
with  approval,  in  which  it  is  conceded  that  excuses  may  be  ad- 
mitted. 

The  question  then  is,  has  the  defendant  incurred  the  penalty,  or 
are  the  excuses  given  by  it  sufficient  to  exonerate  it  from  liability* 

The  statement  of  the  case  discloses  the  following  facts,  viz.: 

That  there  was  a  considerable  accumulation  of  freights  along  the 
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line  of  defendant's  road  during  the  months  of  October  and  Novem- 
ber, caused  by  an  increase  in  the  crop,  but  not  by  any  competition 
of  the  defendant  for  through  freight. 

That  it  Iiad  been  shipping  cotton  upon  flat  cars  over  the  Seaboard 
and  Boanoke  B.  R.  for  ten  years  previous  to  October,  1881,  and 
had  120  cars  each  with  capacity  to  carry  40  bales  of  cotton,  which  were 
sufficient  to  carry  all  the  freights  that  came  to  it,  either  as  through 
or  local  freight,  with  promptness  and  dispatch.  But  some  titne  in 
September,  1881,  the  Seaboard  and  Koanoke  R.  B.  Co.  notified  the 
defendants,  that  they  would  not  transfer  over  its  road  flat  cars  be- 
longing to  defendant  company  loaded  with  bales  of  cotton.  And 
after  that  box  cars  in  place  of  these  excluded  cars  could  not  have 
been  procured  before  uie  2d  of  November,  when  the  cotton  was 
delivered  by  the  plaintifis  for  shipment.  After  the  exclusion  of  its 
flat  cars  from  the  Seaboard  and  Boanoke  B.  B.,  the  defendant  was 
put  under  the  necessity  of  running  through  to  Portsmouth  its  box 
cars  to  carrv  freight  through  and  but  for  that  could  have  trans- 
ported all  tne  freight  delivered. 

The  delav  in  shipping  the  plaintiffs'  cotton  was  caused  by  the 
increase  in  freights,  the  refusal  of  Seaboard  road  to  admit  the  de- 
fendant's cars  on  their  road  loaded  with  cotton,  the  detention  of  its 
box  cars  at  Portsmouth,  and  its  inability  to  procure  other  cars  in 
time  for  this  shipment,  and  for  these  causes  of  delay  it  does  not  ap- 
pear that  the  defendant  was  in  any  way  responsible.  He  could  not 
Lave  prevented  the  increase  of  freights  nor  the  unexpected  action 
of  the  Seaboard  road  in  reference  to  its  flat  cars — and  it  seems  it 
did  all  in  its  power  to  prevent  the  detention  of  its  cars  at  Ports- 
mouth. It  employed  tne  services  of  a  '^  Car  Tracer,"  and  used  the 
wires  daily,  or  almost  daily  to  get  its  cars  returned  from  Ports- 
mouth. 

It  is  true,  if  the  defendant's  box  cars,  had  not  been  used  to  oarrv 
the  freights  through  to  Portsmouth,  the  plaintiflb'  cotton,  and  all 
other  freights  could  have  been  moved  without  delay.  But  a  through 
bill  of  ladmg  is  advantageous  to  both  parties — ^to  the  defendant,  by 
saving  it  the  trouble  and  expense  of  breaking  bulk  atWeldon ;  and 
to  the  plaintifiEs  by  giving  tnem  lower  rates  of  transportation ;  and 
this  is  probablv  the  reason  why  they  applied  for  and  received  a  bill 
of  lading  for  through  freight  to  Norfolk,  Virginia.  And  af  ter  doin^ 
so,  it  will  not  do  for  them  to  say,  if  their  cotton  had  been  shippea 
only  to  Weldon  and  the  defendant's  boxcars  had  not  been  usect  to 
carry  cotton  to  Portsmouth  the  delay  would  not  have  occurred. 

The  delay  in  making  the  shipment,  then,  it  seems,  has  not  been 
caused  by  any  act  of  negligence  or  default  on  the  part  of  the  de- 
fendant, but  resulted  from  the  concurrence  of  circumstances  entirely 
beyond  its  control — and  if  a  common  carrier  can  be  exonerated  in 
any  case  from  the  penalties  given  by  the  statute,  we  think  this  is 
one  of  the  cases  where  he  should  be  excused.    When  the  facts  as 
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found  in  this  case  bIjow  that  by  force  of  circiimsteneeB  for  whieb 
it  wiiB  in  no  way  responsible,  it  was  disabled  from  performing  the 
duty  imposed  by  the  statute  it  would  be  unjust  to  punish  it  for 
failing  to  comply  with  its  requirements. 

Every  common  carrier  who  receives  goods  for  transportation,  is 
bound  to  ship  them  within  a  reasonable  time^  and  when  the  com* 
mon  kw  imposes  that  duty,  and  the  Legiskture  defines  what  is 
reasonable  time,  and  subjects  to  a  penalty  the  failure  to  comply 
with  its  requirements,  unless  otherwise  agreed  between  the  railroad 
and  the  shipper,  the  burden  is  on  the  railroad  company  to  show  the 
agreement  relied  upon  in  its  exoneration.  The  defendant  here 
says  there  was  such  an  agreement,  between  it  and  the  plaintiffs,  and 
points  to  the  restriction  m  the  bill  of  lading  given  the  plaintifb — 
which  is,  that  the  cotton  of  plaintifEs  is  received  for  transportaion 
at  the  company's  convenience. 

That  a  railroad  may  restrict  its  common  law  liabilities,  except 
for  its  own  or  its  servants'  negligence,  is  now  generally  admitted  to 
be  law.  Bedfield,  on  Bailroads,  pp.  99-100,  and  the  authorities 
there  referred  to ;  Oapehart  v.  W.  and  W.  IL  B.  Ca,  81 N.  C.  Be- 
ports^  and  cases  there  cited.  But  to  avail  the  defendant,  the  re^ 
strietion  must  be-  brought  to  the  knowledge  of  the  shipper,  and  it 
is  held  that  a  restriction  in  a  bill  of  lading  given  to  the  shipper  at 
the  time  of  the  delivery  of  the  goods,  and  received  by  him,  with- 
out remonstrance  or  objection,  is  evidence*  of  an  assent  to  the  re- 
striction, or  is  equivalent  to  an  express  agreement  Burgess  v. 
Townsend,  37  Ala.  247 ;  Belger  v.  Davismore,  54  N.  Y.  166,  etc. 

The  plaintiff,  however,  says  he  did  not  read  the  terms  of  the 
shipment,  until  a  few  days  before  the  action  was  commenced ;  but 
they  could  read ;  the  condition  is  in  full  print  upon  the  face  of  the 
bill  of  lading,  and  it  was  their  ow;n  fault  they  did  not  read  it  We 
think  it  effected  them  with  l^al  notice.  McMillan  v .  Bailroad 
^mpany,  16  Mich.  p.  79. 

There  was  here  then  an  agreement  between  the  plaintifh  and 
the  defendant  company,  to  3un  the  plaintiffs'  cotton  at  its  con- 
venience; and  the  question  resolves  itself  into  the  inquiry  whether 
the  restriction  or  agreement  was  reasonable.  Except  under  circum- 
stances like  these  disclosed  in  the  case,  we  should  unhesicatingly 
hold  that  it  was  not  a  reasonable  restriction  upon  defendant's  lia- 
bility. When  it  is  its  duty  to  ship  in  a  reasonable  time,  and  the 
law  limits  the  time  to  five  days,  a  stipulation  to  ship  at  convenience, 
is  too  indefinite  and  therefore  unreasonable.  But  under  the  extra- 
ordinary combination  of  adverse  circumstances  developed  in  this 
case,  over  which  the  defendant  had  no  control,  nor  power,  nor 
means  to  prevent  or  foresee,  we  must  conclude  the  condition  waa 
not  so  unreasonable  as  to  prevent  the  defendant  from  setting  it  up 
98  a  defence,  in  an  action  for  the  penaltv  prescribod  by  the  statute. 

The  view  we  have  taken  of  the  case  thus  far  disposed  of  the  fint 
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pointB  of  law  taken  bj  the  defendant  in  the  conit  below.  B«t 
the  defendant  also  insisted  that  the  act  of  1874-6,  was  in  violation 
of  the  constitution  and  in  contravention  of  its  charter.  Both  of 
these  questions  are  definitively  settled  adversely  to  the  defendant's 
podtioua  by  the  deoifiion  in  the  case  of  Branch  v.  W.  and  W  Rail- 
itMid,  anpra. 

The  defendant  farther  contended  that  the  act  of  1874-5,  affected 
inter-Btate  commeroe,  and  was  therefore  void.  But  this  question 
has  been  as  authoritatively  settled  as  these  just  mentioned.  Th& 
Supreme  Court  of  the  United  States  has  recently  decided  that  rail- 
roMfi,  a»  common  carriers,  exercise  a  sort  of  public  office  and  have 
datiea  to  perforin  in  whidi  the  public  is  interested,  and  that  being^ 
so,  tliey  are  subject  to  such  regulations  as  may  be  established  by 
the  proper  authorities  for  the  common  good,  and  when  a  railroad  is 
atoated  witliin  the  limits  of  a  single  state,  its  business  is  carried 
OD  there  and  its  regulations  being  a  matter  of  domestic  concern,  if 
it  is  employed  in  state,  as  well  as  inter-state  commercou  until  Con» 
grass  acts,  the  State  must  be  permitted  to  adopt  sucn  rules  and 
regulations,  as  may  be  necessary  for  the  promotion  of  the  general* 
wdfare  of  the  people  within  its  territory — ^though  in  doing  so,  it 
may  indirectly  operate  upon  commerce  outside  its  immediate  juris- 
dictioQ.  Munn  v.  Illinois,  4  Otto,  U.  S.  118»  and  Chicago^  etc.,  R 
fi.  Ool  9.  Iowa,  165.  Ibid. 

In  view  of  tlie  special  circumstances  of  this  case,  our  eondusion 
IB  that  the  defendant  is  exonerated  from  liability  to  the  penalty, 
and  tliat  there  was  error  in  the  judgment  of  the  Superior  Courts 
mluch  is,  therefore^  reversed^  and  judj^ent  must  be  entered  here 
for  the  defendants. 

Sisor  reversed. 

CSL,  7  Am.  A  Xng.  B.  B.  Om.  088^  and  noll^ 


BA]j>wm  df  Oa 
Ths  Lqbdob^  Chatham,  abp  Dovxe  Bt.  Oa 

I  the  Whef  December,  1881,  eighteen  bales  marked  **Ri^**wefedi1iV' 
hf  the  plsiatifb  in  London  to  the  defendaota  for  conveyance  to  W. 
min  Kent,  wherein  the  ordinary  course  they  should  have  been  delivered 
within  twentv-fonr  hours.  By  mistake  they  were  forwarded  to  another 
plaee,  and  did  not  reach  the  W.  station  until  the  4th  of  Jannary,  1883,  when, 
woMng  tbem  to  have  become  heated  (through  being  packed  in  a  damp  state) 
mA  tSifelafe  uailt  for  the  manufacture  of  paper,  the  conaigneea  rejected 
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them;  and  ultimately  tlie  rags  were  found  useless  for  any  purpose^  and  mat 
destroyed. 

There  being  an  admitted  breach  of  duty  on  the  part  of  the  defendants,  and 
it  being  conceded  that  the  rags  would  have  sustained  no  injury  if  tbey  had 
been  packed  dry,  the  county  court  judge  gave  a  verdict  for  the  plaintiffs, 
but  for  nominal  damages  only,  on  the  ground  that  the  loss  was  attributable 
to  the  plaintiffs'  own  act  in  packing  the  rags  in  a  damp  state,  without  inform- 
ing the  defendants  that  special  care  was  necessary. 

upon  a  motion  to  enter  a  verdict  for  the  plaintiffs  for  the  admitted  value 
of  the  goods — 

HeH  that  the  ruling  of  the  judge  was  correct. 

Tbe  plaintiffs  sued  the  defendants  for  £43  6s.  8d.  damages  for 
wrongful  conversion  of  eighteen  bales  of-  rags,  and  for  the  like 
damages  for  breach  of  contract. 

At  the  trial  before  the  judge  of  the  Southwark  County  Court, 
it  appeared  that  on  the  19tn  of  December,  1881,  the  plaintiffs 
delivered  to  the  defendants  in  London  eighteen  bales  of  rags,  of 
the  value  of  £43  6s.  8d.,  to  be  conveyed  to  Messrs.  Monckton  at 
the  Wrotham  station,  at  which  place  it  was  admitted  that  tbey 
would  in  die  ordinary  course  of  business  arrive  within  twenty- 
four  hours.  By  mistake  they  were  sent  to  another  station,  and 
did  not  reach  Wrotham  station  until  the  4tli  of  January,  1882. 
On  that  day  the  station-master  at  Wrotham  wrote  to  the  plaintiffs 
informing  them  that  "the  rags  had  been  traced,  and  that  en- 
deavors were  being  made  to  induce  Messrs.  Monckton  to  accept 
them :"  and  on  the  7th  the  station-master  again  wrote  to  the  plain- 
tiffs informing  them  that  the  rags  had  been  refused  by  Messre. 


give  any  instructions,  and  the  rags,  having 
in  a  damp  state,  heated  and  rotted  and  became  such  an  intolerable 
nuisance  that  the  defendants  were  obliged  to  and  did  destroy 
them. 

It  appeared  by  the  evidence  of  the  plaintiffs  that  rags  packed 
in  a  damp  state  will  heat  and  rot  in  a  few  days  (much  less  than  a 
fortnight^,  and  become  worthless  except  for  manure ;  and  that  in 
the  montli  of  January  they  could  not  be  sold  even  for  that  pur- 
pose :  but  that  rags  packed  dry  would  not  be  injured  by  a  delay  of 
six  months  or  even  more. 

It  was  admitted  by  the  plaintiffs  that  the  defendants  had  no 
notice  that  the  rags  were  packed  in  a  damp  condition,  the  balea 
being  merely  described  as  "  Rags." 

Upon  these  facts  the  county  court  judge  nonsuited  the  plain- 
tiffs BO  far  as  regarded  the  claim  for  a  wrongful  conversion  ;  and, 
relying  upon  the  rule  laid  down  in  Hadley  v.  Baxendale,  9  Ex.  841, 
he  directed  a  verdict  and  jud^ient  to  be  entered  for  the  plaintifb 
on  the  second  head  of  claim,  out  for  nominal  damages  only, — ob- 
serving that  although,  as  far  as  he  knew,  the  rule  had  hitherto 
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been  applied  only  to  the  loss  of  profits  by  delay  in  the  transit  of 
the  goods,  he  could  see  no  reason  why  it  should  not  apply  also  to 
I068  or  depreciation  in  respect  of  the  goods  themselves  through  the 
same  cause.  And,  fui*ther,  that  the  proximate  cause  of  the  loss  of 
the  goods  was  the  improper  condition  in  which  they  were  packed, 
and  not  the  delay. 

Agg.  8.  Gaskell  moved  to  increase  the  damages  to  £43  6s.  8d., 
the  admitted  value  of  the  rags  at  the  time  when  they  ought  to 
have  been  delivered  to  Messrs.  Monckton.  The  true  measure  of 
damages  in  an  action  against  a  carrier  for  the  non-delivery  of  goods 
in  a  proper  and  reasonable  time  in  the  difference  between  their 
market  price  at  the  timb  at  which  they  ought  to  have  been  deliv- 
ered, and  their  market  value  at  the  time  of  delivery  to  the  con- 
signee and  in  their  then  condition.  If  in  consequence  of  the  delay 
the  goods  are  destroyed  or  lessened  in  value,  the  extent  to  which 
they  are  so  deteriorated  is  the  proper  measure  of  the  carrier's  re- 
sponsibility :  Illinois  Central  Ky.  Co.  v.  M'Clellan,  54  111.  Rep. 
(Am.)  68.  That  was  an  action  for  not  delivering  com  within  a 
reasonable  time,  whereby  it  became  heated  and  spoiled.  And  see 
S  Sedgwick  on  Damagas,  7th  ed.  115. 

[Matthbw,  J.  The  company  had  a  right  to  assume  that  the 
bales  contained  dry  rags,  not  damp.  The  plaintiffs  ^ve  them  no 
notice  that  they  were  in  a  condition  to  be  destroyed  by  a  delay  of 
three  weeks. 

Cave,  J.  No  harm  would  have  happened  to  the  rags  if  they 
had  not  been  delivered  to  the  defenaants  in  a  damp  state.  The 
result,  therefore,  can  hardly  be  said  to  be  such  as  would  be  in  the 
contemplation  of  the  parties.] 

In  Hooper  v,  London  and  Korth  Western  Ry.  Co.,  50  L.  J.  (Q.B.) 
103,  the  plaintiff's  portmanteau,  containing  a  brace  of  pheasants, 
was  delivered  by  the  company  three  months  after  the  proper  time, 
and  he  recovered  £15  agreed  damages  for  the  injury  done  to  the 
other  contents  of  the  portmanteau.  It  was  never  sus^gested  that  it 
would  be  a  case  for  nominal  damages  only.  If  the  defendants  had 
performed  their  contract,  the  damage  here  complained  of  could  not 
nave  occurred. 

Uatthbw,  J.  I  think  the  decision  of  the  county  court  jadg^ 
was  quite  right.  The  trne  measure  of  damages  in  a  case  01  this 
kind  18  that  which  may  fairly  be  said  to  have  been  in  the  contem- 

{ladon  of  the  parties  at  the  time  as  the  natural  consequence  of  a 
reach  of  contract  on  the  part  of  the  defendants.    The  goods  in 
Question  were  not  delivered  or  tendered  to  the  consigneees  until 
lourteen  days  after  the  time  at  which  they  ought  to  have  been 
deli?ered.    What  were  the  natural  or  necessary  damages  resulting 
9  A.  A  E.  R  Cas.— 12 
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from  tbat  delay  f  If  the  rags  has  deen  dry  when  delivered  to  tl^ 
company,  the  damage  would  have  been  nil.  The  rags  hpwever 
were  then  damp,  and  hence  their  destruction.  But  the  4X>mpany 
did  not  know  tliey  were  damp.  It  was  tlie  duty  of  the  plaintiff 
to  inform  the  company  at  the  time,  if  special  caro  were  required  in 
dealing  with  the  i-ags.  The  point  was  not  raised  in  Ifooper  ^  Lou- 
don  and  North  Western  Ry.  CJo^  60  L.  J.  (Q.B,)  103. 

Cays,  J.,  ooncurred. 
!Rule  reiuaed. 


M.  KsTEB,  Appellant, 

V. 

YxB^iBiA  XSB  Tbugkeb  B.  R.  Co.,  Bespondenlt 

(10  JSTevada  BeparU,  841.     Oct.  1881.) 

The  declaratiODB  of  an  agent  in  charge  of  a  station  and  warehonse  telong-- 
ing  to  the  defendant,  at  tho  timo  the  goods  of  plaintiffs  and  hia  assignors 
were  burned  therein,  as  to  wliafc  occasioned  tho  fire  :  Hddy  upon  tho  facta 
stated  in  the  opioion,  inadmissiblo  in  evidence. 

Where  the  record  on  appeal  fiiils  to  sliow  that  nn  instruction  was  applica- 
ble to  the  evidence,  the  action  of  tlio  court  in  refusing  it  will  bo  sustained 
even  if  the  reason  given  by  tho  court  for  its  refusal  was  not  sufficient. 

Instructions  that  are  not  pertinent  to  any  issues  in  tho  cato  should  bo  ro* 
fused,  although  they  embody  correct  propositions  of  law  in  tho  abstract. 

Plaintiff  complained  of  an  instruction  given  by  tho  court  of  its  own 
motion  r  Held^  that  even  if  it  was  erroneous  it  could  have  dono  no  harm  to 
plaintiff,  because  it  was  but  a  repetition,  in  substance,  of  ono  given  at  hia 
request. 

Appeal  from  the  District  Ck>urt  of  the  Third  Judicial  District^ 
Lyon  County. 
Lewis  &  Deal,  for  Appellant: 
B.  C.  Whitman,  for  Kespondcnt. 

Leonahd^  0.  J. — ^It  is  alleged  in  tho  complaint  herein,  jthat  on 
the  13th  of  Sept.,  1879,  the  plaintiff  and  other  persons  named  were 
the  owners  of  certain  personal  property  of  the  value  of  two  thou- 
sand six  hundred  and  forty-nine  doltai-s  and  eighty-iive  cents,  whidi 
property  was,  on  said  day,  stoi'ed  by  defendant  in  its  warehouse,  at 
the  Mound  House,  on  the  line  of  its  road ;  that  tho  claims  for 
damage  of  the  other  parties  mentioned  were,  prior  to  the  com- 
mencement of  this  action,  for  a  valuable  consideration  paid  by 
Slaintiff,  sold,  assigned,  transferi-ed,  and  set  over  to  plaintiff^  that 
efendant's  locomotives  were  iso  imperfectly  constructed  and  so 
.deficient  in  the  usual  and  ordinary  appliances  used  on  looomotivea 


XSTSB  V.  YIBOIKIA  AJSTD  TBUCKEB  B.  B.  Oa  179 

to  present  the  escape  of  fire,  sparks,  and  coals,  and  said  locomOi> 
tivGB  were  so  carelessly  run  ana  managed  by  defendant's  agents^ 
BervmtBj  and  employees,  that  said  war^iouse  was  fired  and  com- 
pfetesly  destroyed  by  fire  carelessly  and  negligently  dropped  and 
tliTcsm  from  said  locomotives ;  and  all  said  personal  property  in 
the  complaint  described  was  destroyed  by  said  fire,  whereby 
plaintiff  and  the  other  parties  mentioned  were  damaged  in  the  sum 
of  two  thousand  six  hundred  and  forty-nine  dollars  and  eighty-five 
cents. 

Defendant  answered  and  admitted  that  the  warehouse  and  the 
Eaid  property  of  plaintiff  and  his  assignors  were  destroyed  by  fire 
at  tlie  time  and  place  alleged ;  but,  among  other  tilings,  denied  all 
allegations  chargine  imperfect  construction  of  its  engines  and  de- 
ficienc)r  in  the  usual  ana  ordinary  appliances  used  thereon  to  pre- 
vent tne  escape  of  fire,  sparks,  and  coals.'  It  denied  all  allegations 
of  carelessness  or  negligence  in  running  or  managing  its  engines, 
or  tliat  the  fire  was  caused  by  any  act  or  omission  of  it  or  any  of 
its  agents,  employees,  or  servantd^;  or  that  plaintiff,  or  any  of  liitf 
assignors,  had  oeen  damaged  in  any  sum  by  reason  of  any  careless- 
ness or  negligence  of  the  defendant  or  any  of  its  agents,  servants, 
or  ernpIoyee&  The  verdidt  and  judgment  were  for  the  defendant. 
Tliis  appeal  is  taken  from  an  order  overruling  a  motion  for  new 
trial  ana  from  the  judgment. 

I.  It  is  urged  by  appellant  that  the  court  erred  in  refusing  to 
allow  witness  Burnett  to  answer  the  following  question,  asked  for 
the  pnr]>ose  of  showing  that  defendant's  engines  fired  the  ware- 
hoase,  viz. :  '^  At  tlie  tune  the  building  was  burning,  did  you  make 
any  statement  to  J.  B.  Shaw  as  to  what  occasioned  the  fire  }  If  so, 
wliat  was  that  statement  ?  Shaw  was  one  of  the  owners  of  goods 
burned,  and  one  of  plaintiff'4  assignors,  and  he  was  also  asked  to 
state  whether  or  not  Burnett  told  him,  at  the  time  the  building 
vas  burning,  what  occasioned  the  fire,  and,  if  so,  what  that  state- 
ment was.  The  court  refused  to  permit  the  witness  to  answer,  and 
its  action  in  respect  to  these  questions  presents  an  important  sub- 
ject for  our  consideration.  No  part  of  the  evidence  admitted  is 
set  ont  in  the  transcript.  It  is  only  shown  that,  at  the  trial,  "each 
party  introduced  evidence  tending  to  establish  the  issues  raised  by 
the  pleadings;*'  and  it  is  agreed  that,  at  the  time  of  the  fire,  Bur- 
nett was  defendant's  agen^  having  charge  of  the  station  and  tlie 
warehouse  burned.  In  its  order  overrulmg  the  motion  for  a  new 
trial,  the  court  said :  "  Burnett's  agency  was  confined  to  the  charge 
of  the  station  and  warehouse ;  he  had  no  cliarge  over  the  engines, 
or  any  authority  to  run  or  manage  them.  His  business,  as  station 
snd  warehouse  agent,  had  no  connection  with  the  construction  or 
^^  management  of  the  engines."  There  can  be  no  serions  differ- 
eooe  of  opinion  in  relation  to  the  law  of  evidence  touching  the 
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aaestion  in  hand,  but  it  ifi  oftentimes  difficult  to  apply  the  law  to 
le  facts  presented. 

Mr.  Justice  Storv  thus  states  the  general  principle:  "  Wliere  the 
acts  of  the  agent  will  bitid  the  principal,  thei-e  his  representations, 
declarations,  and  admissions  respecting  the  subject-matter  will  also 
bind  him,  if  made  at  the  same  time,  and  constituting  a  part  of  the 
res  gestae."    (Stoiy  on  Agency,  sec.  134.) 

And  in  Enos  v,  Tuttle,  3  Conn.  250,  which  has  since  been  fol- 
lowed in  the  same  state,  and  been  recognized  as  sound  law  by  other 
courts,  it  said  that  declarations  to  become  a  part  of  the  res  gestae, 
must, have  been  made  at  the  time  of  tlie  act  done  which  they  are 
supposed  to  characterize,  and  have  been  well  calculated  to  unfold 
the  nature  and  quality  of  the  facts  they  were  intended  to  explain, 
and  so  to  harmonize  with  them  as  obviously  to  constitute  one 
transaction. 

In  Franklin  Bank  v.  Navigation  Co.,  11  G.  &  J.  33,  the  court 
said :  ^^  In  general,  declarations  or  statements  by  third  pei-sons  are 
inadmissible;  tliat,  however,  is  not  the  univei-sal  principle,  and 
does  not  ^pply  to  the  authorized  declarations  or  representations  of 
an  agent.  The  rule  springing  from  the  relation  of  principal  and 
agent  being  that  the  representations  or  declarations  of  an  a£;ent 
made  in  the  course  of  and  accompanying  the  transaction  which  is 
the  subject  of  inquiry,  and,  acting  within  the  scope  and  limits  of 
his  authority,  may  be  proved.  But  it  does  not  extend  to  declara- 
tions or  statements  made  after  the  transaction,  though  in  relation 
to  it;  and  the  principle  upon  which  the  declarations  or  representa- 
tions of  an  agent  within  tne  scope  of  ]^\a  authority,  are  permitted 
to  be  proved  is  that,  such  declarations,  as  well  as  his  acts,  are  con- 
sidered and  treated  as  the  declarations  of  his  principal.  Whatso- 
ever is  so  done  by  an  agent  is  done  by  the  principal  through  him 
as  his  mere  instrument.  So,  whatsoever  is  said  by  an  agent,  either 
in  the  making  a  contract  for  his  principal,  or  at  the  time  and  ac- 
companying the  performance  of  an  act  within  the  scope  of  liis 
authority,  having  relation  to,  and  connected  with,  and  in  the 
course  of,  the  particular  contract  or  transaction  in  which  he  is 
then  engaged,  is,  m  legal  efiect,  said  by  his  principal,  and  admissi- 
ble in  evidence;  not  merely  because  it  is  the  declaration  or  admis- 
sion of  an  agent,  but  on  the  ground  that,  being  made  at  tlie  time 
of,  and  accompanying,  the  contract  or  transaction,  it  is  ti^eated  as 
the  declaration  or  admission  of  the  principal,  constituting  a  part  of 
the  res  gestse,  a  part  of  the  contract  or  transaction,  and  as  binding 
upon  liim  as  if  m  fact  made  by  himself.  But  declarations  or  af 
missions  by  an  agent,  of  his  own  authority,  and  not  accompany- 
ing .  .  .  the  doing  of  an  act  in  behalf  of  his  principal,  nor  made 
at  the  time  he  is  engaged  in  the  transaction  to  which  they  refer, 
are  not  binding  upon  the  principal,  not  being  a  part  of  the  res 
v^XiB^  and  are  not  admissible  in  evidence,  but  come  within  the 
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general  rale  of  law  exclading  hearsay  evidence ;  being  but  an  ao> 
count  or  statement  by  an  agent  of  what  has  passed  or  been  done  or 
omitted  to  be  done ;  not  a  part  of  the  transaction,  bat  only  state- 
ments or  admissions  respecting  it,  and  if  they  relate  to  anything 
Rfidnff  within  his  knowledge  material  to  either  party,  it  must  be 
proved  by  his  testimony,  and  not  by  evidence  of  his  mere  asser- 
tion, which  is  no  proof  of  it." 
From  the  great  number  of  cases  bearing  upon  this  question,  but 

{resenting  different  facts,  we  refer  to  the  following,  which  estab- 
shed  the  rule  as  stated  above :  Fairlie  v.  Hastings,  10  Ves.  Jun. 
125 ;  Kirkstall  Brewery  Co.  v.  Fumess  Eailway  Co.,  9  Law  Eep. 
Q.  B.  Cas.  470 ;  Haynes  v.  Rutter,  24  Pick.  245 ;  Ashmoro  v. 
Penn.  S.  T.  &  T.  Co.,  38  K  J.  L.  14 ;  Byers  v.  Fowler,  14  Ark 
105 ;  Penn.  Eailroad  Co.  v.  Brooks,  57  Pa.  St.  343 ;  Magill  v. 
Kanffman,  4  S.  &  R.  320 ;  Franklin  Bank  v.  Cooper,  39  Me.  555 ; 
Luby  i;.  Hudson  River  R.  Co.,  17  K  Y.  131 ;  Runk  v.  Ten  Eyck, 
24  N.  J.  L.  760 ;  Gerke  v.  Cal.  Nav.  Co.,  9  Cal.  256  ;  Bradford  v. 
Ha^erthy,  11  Ala.  701 ;  Vemy  v.  The  B.  £1.  R.  &  M.  R.  Co.,  47 
Iowa,  551 ;  Thallhimer  v.  Brinkerhoff,  4  Wend.  398  ;  Bank  of  the 
Northern  Liberties  v.  Davis,  6  W.  &  S.  289  ;  Pemigewassett  Bank 
17.  Rogers,  18  N.  H.  261 ;  Matiry  v,  Talmadge,  2  l^Lean,  159. 

It  remains  to  apply  the  law  to  the  facts  as  they  are  presented. 
There  were  two  miportant  facts  which  plaintin  was  bound  to 
prove  in  order  to  recover.  First,  that  tne  fire  was  caused  by 
sparks  or  coals  from  the  defendant's  engines ;  and  second,  that  their 
escape  from  the  engines  was  due  to  the  imperfect  construction  of 
tlie  latter,  or  the  careless  or  negligent  management  of  tlie  same. 
These  were  independent,  vital  issues.  The  station  agent's  duties 
had  no  connection  witli  either ;  that  is  to  say,  as  to  the  origin  of 
tlie  fire  or  the  negligence  charged,  he  was  not  the  inculpated  agent, 
and  no  negligence  is  alleged  against  the  defendant  by  reason  of  his 
failare  to  xise  all  means  in  his  power  to  save  the  goods.  The  in- 
terval of  time  that  elapsed  between  the  escape  of  the  sparks  or 
coals  from  the  engines,  and  the  making  of  the  statement,  is  not 
shown.  It  seems,  however,  from  the  form  of  the  question,  that  it 
was  while  the  building  was  burning.  The  goods  may  have  been 
destroyed  at  the  time,  and,  consequently,  the  entire  in  jury  to  owners 
may  have  been  complete  when  it  was  made.  It  may  be,  therefore, 
that  in  any  view,  tne  declaration  was  a  mere  narration  of  a  past 
tnmsaction,  and  that  for  this  reason  alone,  according  to  all  the 
anthorities,  it  was  inadmissible.  But  whether  it  was  so  or  not,  a 
question  we  do  not  decide,  our  opinion  and  conclusion  will  be 
based  upon  other  facts. 

For  many  reasons  we  are  satisfied  that  Burnett's  declaration  was 
inadmissible.  Under  the  circumstances,  shown  any  declaration  by 
him  as  to  the  origin  of  the  fire  could  not  have  been  competent 
testiiDony,  although  the  fact  of  burning,  if  that  had  been  in  issue, 
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nnder  certain  circamstances,  might  have  been  proven  by  the  ageo^ 
declaration.  Under  poeeible  conditions  a  statement  bj  the  agent 
of  tiie  fact  of  burning  might  have  been  within  the  line  of  liis  doty, 
but  in  the  absence  oi  s|)ecial  anthoritj  it  conld  not  hare  been  anv 

fart  of  his  dntr,  or  in  his  power,  to  explain  how  the  fire  originated, 
t  was  Bnmett  s  dntj  to  aeliver  tlie  goods  when  they  were  called 
for ;  and  if  Shaw  had  not  known  that  they  had  been  burned,  or 
were  in  sncli  condition  that  they  conld  not  be  delivered,  and  had 
demanded  them,  or  made  inqniries  in  relation  to  them  which  ren- 
dered it  necessary  for  Burnett  to  deliver  tliem,  or  upon  failure  to 
do  so,  to  give  a  reason  for  his  failure,  then  any  statement  as  to  the 
cause  of  the  failure,  necessary  to  explain  the  same,  would  have 
been  admissible ;  but  the  only  necessary  explanation  would  have 
been  to  the  effect  that  they  had  been  burnea  Any  statement  be- 
yond that  fact  would  not  have  been  i*equired  in  order  that  die 
agent  might  perform  his  entire  duty  to  Shaw ;  and  not  having 
been  engaged  in  the  performance  of  any  act  or  duty  within  the 
scope  of  his  authority,' at  the  time,  he  liad  no  implied  power  to 
maKc  any  statement  which  the  defendant  was  under  no  ooligation 
to  make. 

Any  inquiry  as  to  the  origin  of  the  fire  was  of  no  consequence  to 
Shaw,  except  as  a  means  of  proving  one  of  the  essential  facts  in 
this  case  in  order  to  bind  the  defendant — ^a  fact  which  the  latter 
was  in  no  manner  bound  to  furnish.  A  statement  as  to  the  origin 
of  the  fire  did  not  assist  Shaw  in  obtaining  the  goods,  and  it  was 
of  110  possible  benefit,  except  as  a  means  of  establishing  defendant's 
liability  as  above  stated,  it  was,  then,  a  declaration  voluntarily 
made  by  Burnett.  It  was  outside  of  his  duty  as  agent  and  beyond 
the  scope  of  his  authority.  If  he  had  authority  to  state  how  the 
fire  originated,  under  the  circumstances  shown,  he  had  power,  also, 
to  declare  that  the  engines  were  carelessly  managed  or  improperly 
constnicted.  Such  declarations  would  not  have  been  necessary  for 
the  proper  discharge  of  his  duties  to  Shaw,  and  he  had  no  implied 
authority  to  make  them,  and  thereby  bind  the  defendant 

This  is,  perhaps,  a  sufiibient  answer  to  appellant's  claim  of  error 
upon  this  point,  but  there  are  others,  some  of  which  we  proceed 
to  state. 

It  is  not  shown  that  Burnett  at  the  time  the  declaration  was 
made  was  enga^d  in  the  performance  of  any  act  or  duty  imposed 
upon  him  by  his  employment,  or  that  it  was  made  in  purBaanoe  of 
any  duty  as  agent.  True,  he  was  agent,  and  as  such  had  efaarge  of 
the  station  and  warehouse ;  but  for  aught  that  appears,  he  was  do- 
ing nothing  as  agent,  either  within  or  without  the  line  of  his  duty. 
Ho  and  Shaw  may  liave  been  standing  idly  by,  or  sitting  down  at 
»safo  distance  from  the  scene  of  confiagration.  The  statement 
may  have  been  a  casual  remark  made  by  the  agent  of  his  own  mo- 
tion, or  it  may  have  been  made  in  reply  to  a  question  asicfd  b^ 


itSTRK  9^.  TIROIKIA  AKD  THirOKXK  R.  S.  CO.  188 

81mw  fdr  lite  Dtirpode  of  gratifying  his  cnriosity,  or  of  acquiring 
iDf6nMtioii  wicn  neither  the  defendant  nor  its  agent  tras  under 
any  I^al  or  moral  obligation  to  impart.  In  Fnmklin  Bank  i9. 
Siewnrdj  87  Me.  524,  the  witness,  at  tlio  request  of  Steward,  called 
at  the  bank  and  inquired  of  the  cashier  if  a  note,  on  which  Stew- 
ard was  snrety,  had  been  paid,  and  the  cashier  replied  that  it  had 
been.    Witness  communicated  the  answer  to  Steward,  who  then 

ive  up  seenrity  held  by  him,  and  the  maker  of  the  note  thereafter 
tme  insolvent.  The  conrt  held  that  it  was  not  the  duty  of  the 
bank  to  commnnicate  snch  information  further  than  it  was  to  be 
ascertained  from  its  records  and  papers,  and  said :  ^'  Snch  comma- 
nications  are  matters  of  courtesy  and  convenience,  not  of  right 
Being  no  more  matters  of  duty  on  the  part  of  a  bank  than  on  the 
part  of  an  individual,  its  cashier  cannot  be  considered  its  official  or. 
aQthorited  agent  to  make  them,  unless  they  constitute  a  part  of 
flraae  transaction  performed  at  the  time  of  making  them." 

And  although  in  Hynds  v.  Hays,  supra,  it  was  decided  that  it 
was  a  part  of  tne  official  duty  of  a  bank  manager  to  deliver  bills  that 
had  been  paid,  when  called  npon  so  to  do ;  that  his  failure  to  do  so 
when  demanded  was  an  act  for  which  the  bank  was  i*e8pon8ible, 
and  that  the  manager's  declarations  at  the  time,  in  explanation  of 
the  failure,  was  a  part  of  the  act,  and  consequently  admissible  in 
evidence;  still,  tlie  conrt  said :  ^^The  declarations  of  an  agent  made 
while  actually  transacting  for  his  principal  the  business  to  which 
the  declarations  relate  are  admissible  only  because  they  are  part  of 
the  res  crestffi  and  are  proper  for  a  correct  understanding  of  the 
acts.  They  are  said  to  be  verbal  acts.  But  the  oral  admissions  of 
even  a  party  are  often  loosely  and  inconsiderately  made,  and  are 
then,  in  the  very  nature  of  things,  very  unreliable  evidence,  and  it 
is  not  certain  that  justice  would  not  often  be  better  attained  with- 
out them.  We  do  not  think  it  would  be  wise,  at  any  rsite,  to  ex- 
tend the  rule  so  as  to  make  evidence  of  the  admissions  of  the  asent 
when  not  engaged  in  the  business  which  the  admissions  tena  to 
explain.  A  man  does  not  weigh  his  own  casual  observations,  and 
is  very  liable  to  be  misunderstood.  It  is  enough  to  hold  him  re- 
sponsible for  his  own  words,  without  also  charging  him  with  those 
of  his  agent,  who  is  not  employed  to  bind  him  by  utterances^  ex- 
cept in  connection  with  business,  and  while  it  is  bemg  done.  (And 
see  Grarth  v.  Howard,  8  Bing.  453.) 

Pool  19.  Bridges,  supra,  was  an  action  of  trover  against  a  deputy 
sheriff  who  at1:ached  wool,  etc.,  as  the  property  of  one  Scholneld. 
Plaintiff  claimed  it,  and  at  the  trial  a  witness  was  permitted  to  tes- 
tify that  the  plaintiff  called  on  Sdiolfield  about  a  week  before  ho 
absconded,  to  ascertain  what  progress  he  made  in  manufacturing 
Ills  wool ;  and  that  Scholiield  then  showed  him  wool,  yam  and 
hocking,  which  he  said  were  plaintiff's,  and  which  plaintiff  exam- 
ined ;  and  that  the  wool,  etc.,  thus  shown  were  the  same  that  were 
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attached  by  the  defendant.  Upon  these  facts  the  court  said :  ^'  The 
property  in  question  is  supposed  to  have  been  in  the  possession  and 
nnder  tne  control  of  Scholfield.  It  appears,  also,  that  it  was  so 
situated  in  regard  to  other  property  of  the  same  kind  belonj^ng  to 
Scholiield  himself,  or  to  other  persons,  that  none  but  Scholneld 
conld  distin^ii&h  them.  If  he  had  been  heard  to  saj  that  the  par- 
ticular parcel  in  question  belon^d  to  the  plaintiff,  without  being 
engagea  in  any  tmnsaction  relating  to  the  property,  this  would  be 
mere  declaration  and  hearsay.  But  if  he  was  then  employed  in 
any  act  respecting  the  goods,  such  as  separating  different  parcels 
for  the  purpose  of  distinguishing  what  belonged  to  one  person  and 
what  to  another,  what  he  said  while  he  was  doing  it  would  be  con- 
siderd  as  a  part  of  the  transaction,  and  admissible  in  evidence.  It 
would  be  like  labeling  the  goods  with  the  name  of  the  owner, 
which  though  in  one  sense  a  declaration,  yet  would  would  be  con- 
strued an  act  indicative  of  proprietorship  of  the  goods."  Declarar 
tions  standing  by  themselves  are  hearsay ;  there  must  be  some  main 
fact  or  act,  which  is  itself  admissible  in  evidence."  Lund  v.  Inhab^ 
itants,  etc.,  supra,  and  Mason  v.  Groom,  24  Ghu  216 ;  Mateer  v. 
Brown,  1  Cal.  224. 

So  in  Baptist  Church  v.  Brooklyn  Fu-e  Ins.  Co.,  28  N.  Y.  160, 
this  language  is  used  by  the  court :  "  As  principal  evidence  it  was 
incompetent,  being  tlie  declaration  of  a  third  person,  who,  though 
an  agent  of  the  defendants,  was  not  then  engaged  in  the  perform- 
ance of  any  act  i*elating  to  his  agency,  so  as  to  bring  the  case  within 
the  rule  which  allows  the  declarations  of  an  agent  as  a  part  of  the 
res  gestae." 

Koberts  v,  Burks,  12  Am.  Dec.  325,  was  trover  a^inst  four  de- 
fendants. Two  of  them  were  the  owners  of  a  warenouse,  and  the 
other  two  did  business  for  them  as  warehouse  agents.  The  only 
testimony  adduced  to  charge  the  owners  was  the  acknowledgment 
of  the  agents  that  the  goods  were  in  the  warehouse,  and  that  they 
bad  taken  them  out  and  shipped  them  aboard  of  a  boat  belonging 
to  the  owners  of  the  warehouse,  and  at  their  oi-der,  to  make  up  a 
deficiency  in  the  load.  "We  quote  from  the  opinion :  "  The  princi- 
ple that  the  declarations  or  confessions  of  an  agent,  except  they  be 
made  at  the  time  and  compose  a  part  of  the  acts  done  by  him  for 
his  principal  within  the  scope  of  liis  authority,  can  not  be  given  in 
evidence  to  change  the  principal,  is  too  well  settled  to  need  au- 
thority to  support  it  The  confessions  of  the  agents  in  this  case 
do  not  appear  to  have  been  made  at  the  time  of  aoing  the  acts,  nor 
does  it  appear  that  they  were  executing  any  authority  given  them^ 
except  by  tiieir  own  declarations.  The  evidence  was,  therefore, 
incompetent  as  to  the  keepcra  of  the  warehouse  and  insufficient 
to  warrant  a  verdict  against  them." 

But  it  is  urged  that  the  declaration  was  admissible  bocapse  it  waa 
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a  part  of  the  agent's  right  and  duty  to  make  it,  and,  consequently, 
that  he  had  authority  so  to  do  and  to  bind  defendant  thereby 

Let  us  admit  that  an  agent  authorized  to  conduct  a  business  en* 
terprise  is  to  be  regarded  as  empowered  to  take  all  steps  necessary 
to  cany  on  the  business ;  that  tnere  is  an  implied  autuority  to  do 
all  things  necessary  for  ihe  protection  of  property  intrusted  to  his 
keeping,  or  for  fulfilling  a  duty  which  has  to  perform;  that  an 
agent's  admissions  bind  his  principal  if  the  former  is  delegated  to 
conduct  business  of  such  a  nature  that  its  due  and  ordinary  prose- 
cution requires  admissions  to  be  made  by  him  in  the  exeixuse  of  the 
discretion  which  it  is  his  duty  to  use  in  conducting  the  business 
intrusted  to  him.  Still,  none  of  these  principles  justify  the  admis- 
sion of  the  agent's  statement  in  this  case.  Burnett  had  charge  of 
the  warehouse  and  of  the  goods.  Presumably  his  duty  was  to  pro- 
tect the  goods  and  deliver  them  to  the  owners  when  demanded, 
upon  payment  of  charges  due ;  and  if  for  any  reason  he  was  unable 
to  deliver  them  upon  demand,  it^is  probably  true  that  a  failure  to 
do  so  would  have  oeen  an  act,  and  tliat  declarations  necessanr  for  a 
proper  explanation  thereof  would  have  been  admissible,  ii  made 
at  tiie  time.  But  it  is  not  shown  that  there  was  a  demand  or  in- 
quiry prior  to  the  statement,  or  that  when  the  latter  was  made,  any 
proper  explanation  was  required  by  Shaw,  in  order  that  he  might 
Know  just  how  the  goods  were  situated,  and  that  they  could  not  be 
delivered.  It  certainly  was  not  the  agent's  duty  to  make  delivery 
without  request  so  to  do ;  and  it  was  not  his  duty  to  make  explana* 
tion  of  the  cause  of  inability  to  deliver,  if  Shaw  was  already  aware 
of  it.  Until  delivery  became  a  duty  there  was  no  failure  on  the 
agenf  8  part ;  consequently,  there  was  no  act  to  be  qualified  or  ex- 
plained, and  for  this  reason  the  statement  was  incompetent. 

Three  cases  were  cited  by  appellant  in  support  of  Uie  claim 
that  it  was  the  agent's  right  and  dujby  to  state  not  only  that  the 
goods  were  burned,  but  also  as  to  the  origin  of  the  fire. 

The  firat  is  Morse  v.  Conn.  River  fi.  R.  Co.,  6  Gray,  450. 
Tlie  case  shows  that  the  next  morning  after  a  trunk  had  been  lost, 
in  accounting  for  it,  upon  inquiry  made  by  the  owner,  or  in  his 
behalf,  the  conductor  or  baggage-master  told  the  witness  that,  the 
night  before,  a  gentleman  stepped  up  and  claimed,  and  took  a 
trunk  of  the  same  description.  But  the  same  morning,  the  station 
agent  told  the  witness  that  he  thought  the  trunk  was  carried  to 
iMorthampton,  the  night  before,  with  other  baggage.  At  the  trial 
the  court  refused  to  allow  the  facts  above  stated  to  be  given  in 
evidence. 

This  was  held  to  have  been  error,  and  the  court  said :  ^'  It  was 
part  of  the  duty  of  those  agents  to  deliver  the  baggage  of  passengers, 
and  to  account  for  the  same  if  missing,  provided  inquiries  for  it 
were  made  within  reasonable  time.  These  declarations  were, 
therefore,  made  by  them  as  agents  of  the  defendants,  within  the 
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«oope  of  their  agency  and  while  it  continued.^  The  diitiiMStkm 
between  that  case  ana  this  are  so  apparent  that  comment  la  tinnec- 
osearj.  For  aught  that  appears,  it  maj  have  been  proven  that  it 
was  a  part  of  the  agent's  duty  to  account  for  missing  baggage.  If 
so,  tliat  fact  was  decisive  against  the  defendants.  Sut  at  all 
ovents,  it  was  his  duty  to  deliver  the  baggage  of  passengers  when 
•called  for,  and  it  is  shown  that  inquiries  were  made  on  behalf  of 
the  plaintiff  in  relation  to  the  same.  Under  such  circumstances  it 
may  well  be  said  that  failure  to  deliver  was  an  act,  and  that  state- 
ments made  by  him  explanatory  thereof,  were  a^  part  of  the  res 
^tse  and  admissible.  I^ut  in  the  case  at  bar,  as  we  have  seen,  it 
IS  not  shown  that  Shaw  demanded  the  goods,  or  expected  to 
receive  them,  or  that  the  agent  was  at  the  time  in  any  manner 
engaged  in  the  performance  of  any  duty  required  of  him,  or  that 
he  was  empowei^  to  make  the  declaration,  or  that  it  was  fiecee- 
sary  for  the  proper  discharge  of  Ids  duties. 

The  second  case  is  Bumside  v.  Grand  Trunk  R.  R.  Oo.,  47  N. 
H.  554,  and  the  principle  decided  is  the  same  as  in  the  one  jusi  re- 
ferred to.  Commenting  upon  this  case  in  Packet  Co.  v.  Ciough, 
20  Wall.  541,  the  court  said:  ^^It  simply  decides  that  the  state- 
ment of  the  general  freight-agent,  as  to  the  condition  of  goods  de- 
livered to  him  for  transportation,  made  while  the  goods  are  still  in 
transit,  or  while  the  duty  of  the  carrier  continues,  are  admissible  in 
evidence  against  the  company.  This  was  a  case  of  a  contract  un- 
executed, and  while  it  remained  unexecuted,  the  agent  had  power 
to  vary  it ;  had  in  fact  complete  control  over  it.  The  transaction 
was  still  depending,  and  the  agent  was  still  in  the  execution  of  an 
act  which  was  within  the  scope  of  his  authority."  It  was  the  de- 
fendant's duty  under  a  contract  to  deliver  certain  bags  at  Milwau- 
kee, and  it  was  the  agent's  duty  to  see  that  the  contract  was  car- 
ried out.  The  bags  were  delivered  to  the  agent  for  transportation 
in  August,  1862,  and  in  April,  1863,  plaintiff  applied  to  the  a^nt 
for  inK)rmation  concerning  them.  Tne  agent  told  him  he  had  as- 
certained they  were  at  Samia,  in  defendant's  depot,  under  a  larg^ 
lot  of  flour.  It  was  plainly  within  the  agent's  authority  and  the 
line  of  his  duty  to  find  and  forward  the  property  at  the  time  the 
plaintiff  applied  to  him,  and  his  statement  explanatory  of  defend- 
ant's failure  to  comply  with  its  contract  was  undoubtraly  admissi- 
ble as  part  of  the  res  gestse. 

The  third  case  (Lane  v.  B.  B.  Co.,  112  Mass.  462)  is  of  the  same 
nature,  and  the  principles  decided  are  identical  with  those  e&un- 
ciated  in  the  sixth  of  Gray. 

The  court  did  not  err  in  rejecting  the  agent's  statement. 

2.  It  is  claimed  the  court  erred  in  refusing  to  instruct  th^  jury 
that,  if  they  believed  from  the  evidence,  a  locomotive  engine, 
properly  oonstmcied  and  skillfully  mana^d,  would  not  set  fire  to 
11  building  near  the  railrord  track,  or  to  mflammable  mateiid  that 
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•eouldy  "wlien  set  on  fire,  communicate  fire  to  such  building  j  Md 
that,  if  tliey  believed  from  the  evidence,  plain  tiflfs  property  was 
destroyed  by  fire  or  sparks  from  defendant's  engines,  Mrithont  fault 
or  negligence  on  tlie  part  of  plaintiff  or  his  assignors,  they  Would 
find  for  the  plaintiff. 

The  reason  assigned  by  the  court  for  refusing  to  give  thte  in- 
struction was,  that  there  was  no  evidence  of  any  infianyniabid 
material  that  did,  or  could,  if  ignited,  communicate  fire  to  the 
building.  There  is  nothing  befoi'e  us  to  show  there  was  any  evi- 
dence tliat  an  engine,  properly  constructed  and  skillfnlly  man- 
aged, would  not  set  fire  to  a  building,  or  to  inflammable  material 
along  the  track.  The  instruction,  therefore,  may  have  been  prop- 
erly refused,  even  thongh  the  reason  given  by  the  couii;  was  not 
sufficient.  (Fulton  v,  Day,  8  Nev.  84.)  Every  presumption  is  in 
favor  of  the  action  of  the  court,  and  if  there  was  error  it  must  be 
shown. 

3.  Appellant  objects  to  the  second  instruction  given  for  responds 
€nt,  to  the  effect  that,  under  the  pleadings,  the  jurv  should  find 
for  the  defendant,  if  they  believed  from  the  evidence  that  its 
engines  were  properlv  constructed  and  carefully  run.  The  point 
of  objection  is,  that  the  requirement  of  skill  in  tlie  management  of 
engines  was  ignored.  We  deem  it  unnecessary  to  declare  whether 
or  not  an  engine  can  be  carefully  run  or  managed,  so  far  as  the 
defendant  is  concerned,  in  the  absence  of  skill  on  the  part  of  the 
engineer. 

The  defendant  was  not  charged  with  unskillful  management  of 
the  engines.  It  is  only  alleged  in  the  complaint  that  engines  were 
carelessly  and  negligently  run  and  managed.  If  there  is  a  distinc- 
tion between  carelessly  running  an  engine  and  unskillfuUy  running 
it  (a  question  we  do  not  decide),  proof  of  the  latter  fact  was  not 
admissible  under  the  pleadings,  ana  an  instruction  that  the  defend- 
ant was  bound  to  manage  its  engines  skillfully  would  have  been 
orror.  Instructions  that  are  not  pertinent  to  any  issues  in  the  cause 
should  be  refused,  although  they  embody  correct  propositions  of 
law  in  the  abstract.  (Conlin  v.  S.  F.  &  S,  J.  R.  K.  Co.,  36  Oal. 
410.) 

4.  Complaint  is  made  because  the  court  instructed  the  jury  that 
the  defendant  was  required  to  use  the  ^^  best  generally  known  prac- 
tical appliances  within  its  reach,"  to  prevent  the  destruction  oi  Uie 
property  bv  fire. 

We  shall  not  consider  this  instruction  with  a  view  of  ascertaining 
whether  it  is  or  is  not  correct  in  principle.  The  defendant  was 
only  charged  with  negligence  in  failing  to  use  engines  having  the 
usual  and  ordinaiy  appliances  for  preventing  the  escape  of  fire ; 
and,  at  the  request  oi  plaintiff,  the  court  charged  the  jury  that 
*^  the  defendant  was  required  to  use  the  best  known  appliances  to 
prevent  injury  to  others  from  fire,  and  to  employ  caretiil  and  com- 
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petent  engineers ;  and  a  railroad  company  which  fails  to  nse  the 
oest  generally  known  practical  appliances  within  its  i-each,  to  pre- 
vent the  destruction  of  property,  does  not  exercise  the  care  of  a 
man  of  common  prudence."  The  instruction  complained  of,  given 
by  the  court  of  its  own  motion,  even  though  it  wsis  wrong,  could 
have  done  no  haim  to  plaintifi,  because  it  was  but  a  repetition,  in 
substance,  of  the  one  given  at  his  request. 

We  find  no  error  m  the  record,  and  the  order  and  judinnent 
appealed  from  are  affirmed.  ^  ^ 

See  Note,  7  Am.  &  Eng.  R  R.  Oaa.  419. 


McGbaw 
B.  and  O.  R  R  Co. 


(18  W€it  Vvrginia,  861.     Bedded  October  33,  1881.) 

A  common  carrier  at  common  law  is  liable  for  the  loss  or  damage  to  goods 
received  for  transportation  from  whatever  cause  arising,  except  the  act  of 
God,  the  public  enemy  or  the  conduct  of  the  owner  of  the  goods,  unless  such 
loss  or  damage  arises  from  the  nature  and  inherent  character  of  the  property 
carried,  provided  he  has  used  foresight,  diligence,  and  care  to  avoid  such 
damage  and  loss. 

When  a  common  carrier  undertakes  to  convey  goods,  the  law  implies  a 
contract  that  they  shall  be  carried  and  delivered  at  the  place  of  destination 
safely  and  within  a  reasonable  time. 

Freezing  weather  causing  a  loss  of  goods  cannot  be  deemed  the  act  of  God, 
and  does  not  come  within  the  definitions  given  of  that  term. 

But  if  the  goods  transported  are  frozen,  it  comes  within  the  exceptions  to 
that  principle,  and  exempts  the  carrier  from  liability,  provided  he  has  been 

fuilty  of  no  previous  negligence  and  misconduct,  by  which  such  loss  or 
amage  may  have  been  occasioned. 

The  previous  misconduct  or  negligence,  which  makes  the  carrier  liable  in 
such  case,  must  be  immediately  or  proximately  connected  with  the  loss. 

Wliat  is  **  reasonable  time,^'  within  which  goods  arc  to  be  delivered,  can- 
not be  defined  by  any  general  rule,  but  must  depend  upon  the  circumstances 
of  each  particular  case. 

The  mode  of  conveyance,  the  distance,  the  nature  of  the  goods,  the  season 
of  the  year,  the  character  of  the  weather,  and  the  ordinary  facilities  of  trans- 
portation are  matters  properly  entering  into  the  consideration  of  what  ia 
reasonable  time. 

B.  in  Parkersburg  delivered  potatoes  at  the  B.  &  O.  R  R.  Co.'s  depot  to  be 
conveyed  to  McG.  in  Grafton  on  the  13th  day  of  February,  1866,  to  be  ship- 
ped on  the  14th;  there  was  a  daily  train  between  those  points;  the  weather 
was  mild  and  so  continued  on  the  14th ;  the  potatoes  dia  not  reach  Grafton 
unt]4  the  16th,  and  arrived  so  frozen  as  to  be  worthless,  the  weather  on  the 
15th  and  16th  having  become  cold. 

HM^  Under  the  circumstances  of  this  case  the  company  is  liable  in 
damages. 

Writ  of  error  and  supersedeas  to  a  judgment  .of  the  Circuit  Court 
of  tbe  county  of  Taylor  rendered  on  the  12th  day  of  September, 
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1877,  in  an  action  in  said  Conrt  then  pending,  wherein  Tliomas 
tfcOraw  was  plaintiff  and  the  Baltimore  and  Ohio  R.  B.  Co.,  was 
defendant,  allowed  npon  the  petition  of  said  defendant. 

Hon.  0.  S.  Lewis,  late  jad^  of  the  second  judicial  circnit, 
rendered  the  jad^ment  complained  of. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the  conrt. 

C.  Boggess,  for  plaintiff  in  error  relied  npon  the  following 
authorities :  68  Pa.  St.  302 ;  35  Ind.  39 ;  46  Miss.  458 ;  10  WalL 
176 ;  20  Pa.  St  171 ;  13  Gi-ay,  481. 

James  Morrow,  Jr.,  for  defendant  in  error  cited  the  following 
authorities:  7  W.  Va.  54;  1  W.  Va.  237 ;  7  W.  Va.  171 ;  11  W. 
Va.  104;  6  Gratt.  189;  6  How.  344,  381;  5  Strobh.  119,  124;  1 
Smith  Lead  Gas.  (6th  Am.  ed.)  318;  1  Conn.  487;  6  W.  Va.  293 ; 
3  Mnnf .  239. 

Patton,  J. — This  was  an  action  at  law  brought  in  the  circnit 
conrt  of  Taylor  County  by  Thomas  McGraw  against  the  Baltimore 
and  Ohio  K.  K.  Co.  to  recover  the  value  of  fifteen  barrels  of  pota- 
toes shipped  by  J.  G.  Blackford  of  Parkersburg,  to  the  plaintiff 
at  Grafton,  which  were  so  fi-ozen  when  they  reached  Grafton  as  to 
be  worthless,  when  the  plaintiff  refused  to  receive  them.  The 
action  was  commenced  on  the  28th  day  of  June,  1868,  and  the 
cause  was  tried  on  the  11th  day  of  September,  1877,  when  there 
was  judgment  for  the  plaintiff  for  the  sum  of  $114.07  entered 
upon  a  demurrer  to  the  evidence  by  the  defendant,  the  Baltimore 
and  Ohio  R.  R.  Co.  The  company  obtained  a  writ  of  error  and 
supersedeas  to  this  Court. 

^y  the  evidence  it  appears,  that  on  the  10th  day  of  February, 
1866,  Thomas  McGraw  by  letter  ordered  from  J.  G.  Blackford,  at 
Parkersburg,  some  potatoes  to  be  sent  to  him  at  Grafton ;  that 
the  distance  from  Parkersburg  to  Grafton  was  one  hundred  and 
four  miles ;  that  there  was  a  daily  way-freight  train  between  those 
points  leaving  Parkersburg  at  about  four  o'clock  a.  m.,  and 
arriving  at  Grafton  about  four  o'clock  p.  h.,  or,  according  to  the 
testimony  of  one  witness,  leaving  Parkersburg  from  six  to  nine 
A.  M. ;  according  to  another  witness  the  custom  and  usage  of  the 
company  at  Parkersburg  was  to  receive  no  goods  for  shipment  on 
the  following  day  after  three  o'clock  p.  m.  ;  the  goods  received 
prior  to  three  o'clock  p.  h.  one  day  it  was  understood  were  to  be 
transported  as  early  the  next  day  as  practicable. 

J.  K.  Murdoch  testified  that  he  was  in  the  employ  of  J.  G. 
Blackford,  and  as  directed  by  the  said  Blackford  ne  shipped  to 
Thomas  McGraw  at  Grafton  nfteen  barrels  of  potatoes  on  the  14th 
day  of  February,  1866,  "  fifteen  barrels  were  shipped  from  Parkers- 
bui^  to  the  said  McGraw  on  the  14th  of  February,"  having  been 
delivered  to  the  Baltimore  and  Ohio  R.  B.  Co.,  and  the  said  com- 
pany having  receipted  to  the  said  Blackford  for  them ;  the  said 
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pptetiQQB  were  shipped  in  good  order,  the  weatlier  at  the  time  being- 
^fe  and  anfHcieiitly  warm  to  make  the  shipment  prodeot;  the 
weatlicr  during  the  montli  of  February  waa  quite  changeable  but 
at  t\}e  time  of  the  shipment  was  just  stated,  warm  and  safe ;  the 
weather  was  changeable,  so  much  so  as  one  day  to  be  quite  warm 
and  next  very  frosty  and  freezings  and  it  may  have  grown  colder 
th^  day  following  the  deliveiy  of  this ;  I  am  not  positive." 

It  also  appears  by  tlie  evidence,  that  tlie  16th  and  16tli  of 
February  were  cold,  freezing  days ;  the  potatoes  were  ixKseived  at 
Grafton  on  the  evening  of  the  16th  of  February  so  frozen  as  to  be 
worthless.  The  dispatcher  of  trains  testified,  tliat  the  day  befon^ 
they  readied  Grafton,  whether  in  tlie  evening  or  morning  be  eonld 
not  remember,  McGraw  came  and  inqnired  for  thepotatoes ;  that 
trains  arrived  on  time  on  the  15th  and  16th  of  February.  An 
engineer  of  a  freight  train  testified,  that  there  was  no  train  from 
Parkei'sburg  to  Grafton  on  the  13tli  or  14th  of  February^  that  at 
the  instance  of  the  agent  at  Gi-afton  he  looked  at  the  register  and 
fonnd  there  was  no  train  one  of  tliose  days,  but  could  not  remember 
which  day  it  was^  the  13th  or  14th,  it  might  possibly  have  been  the 
15th. 

Under  these  facts  and  upon  the  demurrer  to  the  evidence,  was 
the  Baltimore  and  Ohio  TL II.  Co.  liable  for  the  loss  of  these  potatoes  ? 
The  liability  of  a  common  carrier  at  common  law  for  the  loss  of  or 
damage  to  goods  received  for  carriage,  from  whatever  cause  arising, 
except  the  act  of  God  or  the  public  enemy,  or  the  conduct  of  the 
owner  of  tlie  goods,  is  settled,  unless  that  loss  or  damage  arises 
from  the  nature  and  inherent  character  of  tlie  property  carried, 
iucli  as  the  natural  decay  of  perishable  articles  or  tlio  fermentation 
or  evaporation  of  articles  liable  to  these  efiPects,  or  the  natural  and 
neoessiiry  wear  of  certain  articles,  or  from  defects  in  the  vessels  or 
packages  in  which  they  were  pnt,  or  in  the  case  of  live  stock  where 
the  loss  arises  from  their  own  vitality,  or  where  vicious  and  unruly 
animals  injure  or  destroy  themselves  or  each  other,  or  starve  them* 
selves  by  refasing  food  or  die  of  fright  or  heat,  provided  the  com- 
mon carrier  has  used  foresight,  diligence  and  care  to  avoid  such 
dainagQ  and  loss.  Smith  v.  New  Haven  and  Northampton  R.  B. 
Oo.,  12  Allen  533 ;  Clark  v.  Rochester  and  Syracuse  R.  R.  (yO.,  14 
N.  Y.  (4  Kernan)  571 ;  Cragin  v.  New  York  Central  R.  R.  Co., 
61  N.  Y.  61 ;  Conger  v.  Hudson  River  R,  R.,Co.,  6  Duer.  375; 
Hall  and  Co.  v.  Renfro,  3  Mete.  (Ky.)  53 ;  Maslin  v.  B.  and  O. 
B.  R.  Co.,  14  W.  Va.  180 ;  Friend,  etc.,  v.  Woods,  6  Gratt.  189. 

In  the  absence  of  a  special  contract  it  is  the  duty  of  the  carrier 
of  goods  to  titinsport  them  by  the  usual  route  proposed  by  him  to 
the  public  and  to  deliver  them  within  a  reasonable  time.  When  a 
carrier  undertakes  to  convey  goods,  the  law  implies  a  contract,  that 
they  shall  be  carried  and  delivered  at  the  place  of  destination  safely 
aad  Within  a  reasonable  time.    The  Empire  Transportation  Co.  9* 
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Walter  302 ;  Yicksburg  and  Heridian  B.  B.  Oo.  v,  Ragsdale,  458  ^ 
Demy  v.  New  York  Central  R  E.  Co.,  15  Gray,  481. 

It  14  claimed  by  the  counsel  for  plaintiff  in  error,  that  the  loss  of 
the  property  in  tliis  case  was  occasioned  by  the  act  of  God,  and 
that  the  oompany  is  not  liable.  It  has  been  determined,  that  ^'  such 
an  a(Qcident  as  could  not  happen  by  the  intervention  of  man,  as 
stonns,  lightning  and  tempests,^'  (Lord  Mansiield  in  Forward  t^. 
Pittard,  1  T.  E.  27)  ^^  those  losses  tiiat  are  occasioned  by  the  vio- 
lence of  nature  by  that  kind  of  force  of  the  elements,  which  human 
ability  could  not  have  foreseen  or  prevented,  such  as  lightning, 
tOTnadoes,  sudden  squalls  of  wind,"  (Friend  v.  Wood,  6  Gratt,  195) 
"an  extraordinary  convulsion  of  nature"  (Id.  196);  "a  direct 
visitation  of  the  elements,  against  which  the  aids  of  science  and 
skill  are  of  no  avail"  (Id.  196) ;  ^^  physical  causes  which  are  irre- 
sistible, which  human  foresight  and  prudence  cannot  anticipate, 
nor  human  skill  and  diligence  prevent,  such  as  loss  by  lightning, 
storms,  inundations  and  earthquakes  and  the  unknown  dancers  to 
navigation,  wliich  are  suddenly  produced  by  their  violence"  (McCall 
«.  Brock,  5  Strobh.  119),  are  tlie  acts  of  God  or  inevitable  accidents. 
It  seems  to  me,  that  freezing  weather  coming  especially  in  that 
season  of  the  year,  when  such  weather  may  be  expected,  cannot  be 
"brouglit  within  the  definitions  above  given  of  the  act  of  God  or 
inevitable  accidents,  which  are  in  conformity  with  the  definitions 
UDiversally  given  of  those  phrases.  O'Connor  v.  Foster,  10  Wall 
418 ;  Cooper  v.  Toung,  22  Ga.  272 ;  Scdgewick  on  Damages,  857. 

In  the  ease  of  O'Connor  v.  Foster  the  defendant  was  sued  for 
failure  to  transport  grain  from  Pittsburgh  to  Philadelphia  accord- 
ing to  contract.  The  transportation  was  prevented  by  the  freezing 
of  tlie  canal.  The  defendant  was  held  liable  to  damages,  l^he 
only  question  discussed  was  as  to  the  measure  of  damages.  It  was 
not  pretended  that  the  freezing  of  the  canal  presented  any  excuse. 
Semant,  Judge,  in  delivering  the  opinion  of  the  court,  says : 
^  The  defendants  were  bound  by  their  contract  to  transport  the 
wheat  from  Pittsburgh  to  Philadelphia,  and  have  shown  no  legal 
ezoQse  for  refusing  to  do  so.  The  question  is,  what  is  the  measure 
of  damages  to  be  paid  by  a  carrier  for  violating  such  a  contract." 

If  the  question  in  this  case  depended  solely  on  the  question 
whether  the  plaintiff  in  error  was  liable  for  the  loss  of  the  property 
from  freezing,  because  that  was  an  act  of  God,  I  sliould  have  no 
hesitation  in  saying  that  the  liability  existed.  But  on  the  other 
hand,  if  the  question  of  liability  i-ested  simply  upon  the  question, 
whetlior  they  were  liable  for  the  freezing  of  the  property,  having 
been  guilty  of  no  negligence  or  misconduct,  hy  which  that  injury 
resulted,  1  would  have  as  little  hesitation  in  saying,  that  they  were 
not  liable ;  not  because  the  freezing  was  an  act  of  God  or  an  in- 
evitable accident,  but  because  of  the  exception  to  that  principle  on 
aoMMmt  €i  the  nature  and  inherent  character  of  the  property  and 
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its  liability  to  freeze.  Maslin  v.  B.  &  O.  R.  R.  Co.,  14  W.  Va. 
189.  But  whenever  the  coramou  carrier  is  exempt  from  liability, 
either  becanse  of  the  act  of  God  or  because  of  the  nature  and  in- 
herent character  of  the  property  and  its  liability  to  loBs  and  damage, 
he  must  be  free  from  any  previous  negligence  and  misconduct,  by 
which  that  loss  or  damage  may  have  been  occasioned.  For  though 
the  immediate  or  proximate  cause  of  a  loss  in  any  given  instance 
may  have  been  what  is  termed  the  act  of  God,  or  from  the  nature 
andf  inherent  character  of  the  property,  yet  if  the  carrier  unneces- 
sarily exposed  the  property  to  such  accident  by  any  culpable  act  or 
omission  of  his  own,  he  is  not  excused.  Williams  et  als.,  v.  Grant 
et  als.,  16  Conn.  487. 

That  previous  negligence  or  misconduct,  which  makes  the  carrier 
liable  for  loss  to  property,  must  be  immediately  or  proximately 
connected  with  the  accident  or  loss.  If  it  is  remotely  the  occasion 
of  the  loss  or  dama^,  the  carrier  is  not  liable.  He  is  answerable 
for  the  ordinary  and  proximate  consequences  of  his  negligence,  and 
not  for  those  that  are  remote  and  extraordinary,  and  thi^ liability 
includes  all  those  consequences,  which  may  have  ai'isen  from  the 
nefflect  to  make  provision  for  those  dangers,  which  ordinary  skill 
and  foresight  is  bound  to  anticipate.  Morrison  v.  Davis  &  Co.,  20 
Pa.  St.  171 ;  Denny  v.  New  York  Central  R.  R.  Co.,  13  Gray  481 ; ' 
R.  R.  Co.  V.  Reeves,  10  Wall.  176. 

•In  the  case  of  Morrison  v.  Davis  &  Co.  the  goods  were  injured 
by  a  flood.  The  evidence  showed,  that  the  canal  boat,  by  which 
the  goods  were  transported,  was  drawn  by  a  lame  horse.  The 
result  was  that  the  boat  did  not  make  its  usual  speed.  If  it  had,  it 
would  have  passed  the  point,  where  the  goods  were  injured,  before 
the  flood.  It  was  held,  that  the  carrier  was  not  liable,  because  the 
lameness  of  the  horse  was  the  remote  and  not  the  proximate  cause 
of  the  injury. 

In  Denny  v.  New  York  Central  R.  R.  Co.,  the  goods  were  un- 
necessarily aelayed  on  the  way  for  six  days  at  an  intermediate 
Soint,  and  were  then  carried  to  their  destination  and  placed  in  the 
epot  of  the  company.  It  was  held,  tiiat  the  company  was  liable 
for  any  injury  resulting  from  the  delay  in  transportation,  but  that 
it  was  not  liable  for  the  injury  done  by  a  flood  after  the  goods  were 
placed  in  the  depot ;  that  the  delay  was  merely  the  remote  cause  of 
the  injury  by  the  flood. 

On  the  ottier  hand,  in  the  case  of  Smead  v.  Foord,  1  El.  and  EL 
602,  the  delay  was  in  the  delivery  of  a  threshing  machine  with  the 
knowledge  on  the  part  of  the  company,  that  it  was  needed  to 
thresh  wheat  in  the  field.  The  grain  was  injured  by  rain,  and 
during  the  delay  had  fallen  in  value.  It  was  held,  that  the  carrier 
was  liable  for  the  injury  to  the  gi'ain,  but  not  for  the  fall  in  value.  - 

The  obligation  oi  the  common  carrier  is  to  transport  the  goods 
safely  and  within  a  reasonable  time.    What  is  a  reasonable  time  is 
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not  8ii8ceptible  of  being  defined  by  any  general  rule ;  bat  tbo  cir- 
eomBtances  of  each  particular  case  must  be  adverted  to  in  order 
to  determine  wbat  is  a  reasonable  time  in  that  case.  Bnt  it  may 
be  said,  that  the  mode  of  conveyance,  the  distance,  the  nature  of 
tlie  goods,  the  season  of  the  year,  the  character  of  the  weather,  and 
the  ordinary  facilities  of  transportation  are  to  be  considered  in 
determining,  whether  in  the  particular  case  there  has  been  an  un- 
reasonable dehiy.  Yicksburg  and  Meridian  K.  B.  Co.  v.  Kagsdale, 
46  Miss.  458.  It  is  obvious,  that  ordinarily  the  delay  in  shipping 
articles  not  liable  to  decay  or  damage,  such  as  iron,  wool,  cotton, 
grains  and  things  of  like  cnaracter  not  liable  to  be  injured  by  a  few 
days  delay,  would  be  no  test  in  a  case  where  the  delay  of  a  day  in 
transpor^tion  would  result  in  loss  or  damage  by  reason  of  their 
nature  and  inherent  character,  such  as  live-stock,  fish,  oysters, 
fruits,  vegetables  and  things  of  like  character.  In  the  one  case 
there  is  nothing  in  the  thing  itself,  which  would  induce  a  prudent 
business  man  to  anticipate  injury  from  a  temporary  delay  in  tmns- 
portation,  whereas  in  the  other  case  any  prudent  business  man  from 
the  nature  of  the  thing  itself  might  reasonably  anticipate  loss  or 
damage  from  delay.  So  the  season  of  the  year  is  an  element  to  be 
considered,  some  articles,  as  some  kinds  of  vegetables,  being  of  that 
nature  that  at  certain  seasons  of  the  year  a  brief  delay  would  be 
harmless,  whereas  at  another  season  of  the  year  the  delay  would 
result  in  loss  or  damage. 

The  evidence  in  this  case  leaves  it  donbtf  ul,  whether  the  potatoes 
were  delivered  at  the  depot  of  tlie  company  on  the  13th  to  be  car- 
ried on  the  14th,  or  whether  they  were  delivered  on  the  14th  to  be 
carried  on  the  15th.  The  witness  Murdock  says  in  his  testimony, 
that  he  ^*  shipped  to  Thomas  McGraw  at  Grafton  fifteen  barrels  of 
potatoes  on  the  14th  of  February,  1866  ;"  again  he  says,  ^^  fifteen 
barrels  were  shipped  f]x>m  Parkersburg  to  the  said  McGraw  on  the 
14th  of  February,  having  been  delivered  to  the  Baltimore  &  Ohio 
R.  B.  CSo.  and  the  said  company  having  receipted  to  the  said  Black- 
ford for  them."  What  Mr.  Murdock  means  by  ^'  shipped,"  whether 
they  left  Parkersbnrg  on  the  cai*s  that  day,  or  were  delivered  at 
the  depot  the  preceding  day  previous  to  three  o'clock  p.  m.«  to  be 
transported  the  next  day,  or  whether  he  meant  they  were  delivered 
at  the  depot  that  day  to  be  shipped  the  next,  there  is  nothing  to 
show.  The  dispatcher  of  trains  states,  that  McGraw  inquired  for 
the  potatoes  on  the  15th,  but  whedier  in  the  morning  or  evening 
he  cannot  remember.  If  in  the  morning,  it  was  because  he  antici- 
pated their  shipment  on  the  preceding  day ;  for  if  they  were  ship- 
ped on  that  day,  they  could  not  arrive  until  nearly  night.  An 
engineer  of  the  company  stated,  that  there  was  no  freight  train  on 
the  13th  or  the  14th,  but  which  one  of  those  days,  he  eonld  not 
•remember;  that  at  the  instance  of  the  agent  at  Grafton  he  exami- 
ned the  register  and  found,  that  on  one  of  those  days  there  was  no 
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lant  undertook  to  carry  flour  for  the  appellee  from  Petersbai^,  In- 
diana, to  New  Orleans.  It  is  claimed  that  the  jury  gave  excessiye 
damages  and  that  the  court  admitted  improper  evidence  both  on 
the  subject  of  damages  and  in  impeachment  of  a  witness. 

A  witness  stated  Uie  value  of  a  pai*t  of  the  flonr  at  Petersburg, 
but  excepting  this  the  evidence  on  the  subject  was  confined  to 
values  at  New  Orleans,  and  in  its  instructions  the  court  charged 
the  jury  that  the  damages  should  be  estimated  from  the  proof  of 
values  at  New  Orleans.  It  is  clear  that  the  appellant  was  not 
harn^ed  in  the  respect  complained  of  by  the  evidence  of  the  value 
of  the  flour  at  Petersburg. 

In  I'eference  to  the  impeachment,  the  objection  is  ui^cd  that  the 
time  and  place  were  not  fixed  with  suflicient  definiteness  in  the 
question  put  to  the  principal  witness.  The  time  and  place  as  stated 
m  the  question  were,  '^  in  June  last,  in  Hazelton,  Indiana."  The 
witness  admitted  having  had  a  conversation  with  and  in  the  presence 
of  the  parties  named,  "  at  Hazelton  in  June  last,"  but  denied  say- 
ing what  was  imputed  to  him.  The  impeaching  witnesses  testifira 
to  a  conversation  at  the  same  time  and  place,  and  there  can  be  no 
doubt  that  both  witnesses  spoke  in  refei*ence  to  the  same  conversa- 
tion concerning  which  the  principal  witness  had  been  required  to 
answer.  There  was  therefore  no  error  in  this  particular.  Bennett 
V.  O'Byrn,  23  Ind.  604;  Wilkei-sonu  Eush,  57  Id.  172;  Lawlert?. 
McPheeters,  73  Id.  577. 

There  was  sufficient  evidence  to  support  the  finding  of  the  juiy 
in  respect  to  the  amount  of  damages,  and  we  will  not  undertake  to 
determine  its  credibility  or  relative  weight. 

Judgment  affirmed. 

When  a  common  carrier  fails  to  transport  goods  to  the  point  of  destination^ 
the  damages  usually  recoverable  are  the  value  of  the  goods  at  that  point, 
with  interest  from  the  time  they  should  have  been  delivered,  less  the  amount 
of  the  freight.  Whitney  c.  R.  R.  Co.,  27  Wise.  827;  Chapman  ».  R.  R.Co., 
26  Wise.  295;  Northern  Transportation  Co.  «.  McClary,  66  111.  288;  Sturgess 
«.  Bissell.  46  N.  T.  462;  Gray  v.  Packet  Co.,  64  Mo.  47;  Perkins  «.  R.  R. 
Co.,  47  Me.  673;  Hackfltt «.  R.  R.  Co^  86  K.  H.  890;  O'Hanlon  9.  a  R.  Ca, 
6  Boat  &  8.  484. 
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TL  E.  Pools 

V. 

HoDBicir  &  Texas  Obntbal  B.  R.  Go. 

(Advance  Cam^  Texa$,    I>eember^  1882.) 

An  mttomey  acting  tbrongh  fraud,  and  with  the  intention  of  defrauding  a 
third  party,  cannot  deny  his  liability  for  loes  auatained  by  his  wrong  act, 
under  liia  priTi  leges  aa  an  attorney  at  law. 

Kor  caa  he  deny  his  liability  as  an  agent,  for  as  such  he  is  not  justified  in 
knowingly  committing  willful  and  premeditated  fraud  upon  another. 

In  the  absence  of  evidence  showing  that  a  railroad  company  had  a  general 
frdght  agent  at  the  point  in  question,  notice  of  stoppage  of  goods  in  transitu 
given  to  a  station  agent  at  the  point  of  destination  is  sufficient  notice  to  the 


B.  Ifc  Ayoocky  for  Poole. 

Gteo.  OoldtwaitOy  for  Kailroad. 

From  Falls  County. 

Poole  brought  tliis  suit  January,  1875,  against  the  railroad,  J. 
L  Scott  and  L.  LaPrelle  &  Bro.  The  latter  wera  dismissed  on 
the  OToond  of  insolvency. 

Tae  case  as  made,  was,  in  effect,  this :  Poole,  a  merchant  in  Gal- 
veston, sold  to  LaPrelle  &  Bro.,  merchants  at  Marlin,  thirteen  cases 
of  boots  and  shoes,  November  23,  1874,  on  a  credit  of  ninety  days. 
On  tliat  and  the  next  day  the  goods  were  shipped,  and  on  the  morn- 
ing of  the  25th  Pool  ascertained  that  the  LaPrelles  were  insolvent, 
ana  he  immediately  telegraphed  to  his  attorney  at  lldarlin  to  stop 
the  goods.  The  attorney  immediately  gave  written  notice  to  that 
effect  to  the  station  agent  of  the  railroad  at  Marlin.  The  agent  re- 
plied that  the  shipment  wonld  be  protected.  Snbseqnently  the 
attorney  informed  the  LaPrelles  what  had  been  done,  and  they 
told  him  to  have  the  goods  rcshipped  to  Poole.  Afterwards  they 
atoigaed  their  bill  of  lading  to  Scott^  their  attorney,  without  con- 
sideration, and  also  gave  him  a  written  order  on  the  station  agent 
at  Hearne,  for  the  goods.  With  these,  Scott  obtained  possession 
of  Uie  goods  at  Hearne,  erased  the  name  of  LaPrelle  &  Bro.  from 
the  boxes,  inserted  that  of  J.  L.  Scott  &  Co.,  and  reshipped  die 
same  on  another  bill  of  lading.  The  goods  arrived  at  Marlin  No- 
vember 30, 1874,  and  were  delivered  to  a  drayman  on  his  present- 
ing the  bill  of  lading  of  Scott  &  Co.,  and  the  goods  wore  changed 
and  delivered  to  LaPrelle  &  Bro. 

Poole  failed  to  recover  possession  of  the  goods,  and  brought  suit 
iar  their  valne. 

Tbe  case  was  tried  April  5, 1876,  and  under  the  chai-ge  of  the 
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eonrt,  the  jnry  returned  a  verdict  in  favor  of  the  defendants,  and 
judgment  accordingly. 

WattB,  Couimi68iouer. — ^Adopted. 

Tliat  part  of  the  char^  of  the  court  r^rding  the  liahility  of 
the  appellee  Scott,  is  objected  to  by  appellant  as  erroneous.  The 
evidence  disclosed  by  the  I'ecord  unmistakably  shows  that  after  ap- 
pellant had  given  notice  to  the  station  agent  at  Marlin  of  the  stop- 
psige  of  in  transitu,  the  LaPrelles  made  a  fraudulent  assignment  of 
the  bill  of  lading  to  Scott,  and  at  the  same  time  gave  him  a  written 
order  on  the  station  asent  at  Hearuc  for  tlio  goods.  Armed  with 
these  Scott  intercepted  the  shipment  at  Heame,  obtsiined  possession 
of  the  goods,  effaced  from  the  boxes  the  name  of  LaPrelle  &  Bro., 
and  inserted  that  of  J.  L.  Scott  &  Co.  (a  bogus  firm).  He  then 
shipped,  bv  tlie  same  line,  the  goods  to  the  bogus  firm  at  Marlin, 
taking  a  bill  of  lading  in  that  name.  When  the  shipment  arrived 
at  Marlin,  it  was  delivered  to  a  drayman  on  his  presenting  to  the 
agent  the  J.  L.  Scott  &  Co.  bill  of  lading  and  was  immediately  de- 
livered to  the  insolvent  firm  of  LaPi*elle  &  Bro.,  and  thus  defeated 
appellant  in  getting  the  rightful  possession  of  his  goods. 

There  is  no  pretense  that  Scott  did  not  fuUv  understand  and 
comprehend  the  object  and  purpose  of  the  fraudulent  assignment 
of  the  bill  of  lading,  his  intei*cepting,  i^eshipment,  and  delivery  of 
the  goods  to  LaPi*elle  &  Bro.  On  the  contrary,  by  his  own  evi* 
deuce  it  it  made  to  appear  that  the  whole  thing  had  been  prear- 
ranged between  him  and  the  LaPrelles,  for  the  object  and  with  the 
purpose  of  defeating  the  appellant  in  getting  the  nghtfnl  possession 
of  his  own  property.  It  is  said  by  some  of  the  witnesses  that  he 
was  the  attorney  for  and  representing  the  La  Prelles. 

1.  Having  assumed  the  apparent  ownership  of  the  goods,  for  the 
purpose  ana  with  the  intention  of  consummating  the  fraud  upon 
appellant,  he  will  not  be  heard  to  deny  his  liability  to  appellant  for 
the  loss  sustained  by  reason  of  his  wrongful  acts  under  privileges 
of  an  attorney  at  law,  for  such  acts  are  entirely  foreign  to  die 
duties  of  an  attorney. 

2.  Neither  will  he  be  permitted,  under  such  circumstances,  to 
shield  himself  from  liability  on  the  ground  that  he  was  the  agent 
of  the  LaPrelles,  for  no  one  is  justified  on  that  ground  in  know- 
ingly committing  willful  and  premeditated  frauds  upon  another. 
In  tliis  particular  the  charge  of  the  court  was  clearlv  erroneous. 

The  conrt  also  instructed  the  jury  as  follows:  "if  you  find  for 
the  defendant,  Scott,  under  the  preceding  instruction,  then  to  hold 
tlie  railroad  liable,  the  evidence  must  show  that  the  general  freight 
agent  of  the  company  was  notified  not  to  deliver  the  goods  to  the  pur- 
chaser, or  that  the  agent  from  whom  Scott  obtained  possession  was 
so  notified.  Notice  to  the  agent  of  the  company  at  Marlin  alono 
would  not  be  sufficient  under  these  circumstances,  to  charge  the 
company,  and  you  should  find  for  both  defendants." 
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This  chai^  is  also  objected  to  as  erroneous.  There  is  no  evi' 
4cnce  in  the  record  from  which  it  might  be  inferred  that  the  com- 
pany had  any  snch  employee  or  ofBcer  as  a  '^  gcneml  freight  agent,'' 
and  it  is  not  perceived  upon  wliat  gronnd  the  conrt  was  authorized 
to  take  judicial  knowledge  of  the  existence  of  such  an  agent  and 
the  scope  of  his  dnties  and  powers.  Certainly  the  statute  does  not 
name  such  agent,  nor  does  it  define  his  duties ;  and  there  is  no 
general  rule  of  law  that  requires  diat  notices  of  this  kind  must  be 
given  to  such  an  agent  so  as  to  bind  the  company. 

When  the  station  agent  was  informed  not  to  deliver  the  goods 
to  LaPrelle  &  Bro.,  he  replied  that  the  appellant  would  be  pro- 
tected in  tlie  shipment,  thus  holding  himself  out  as  an  agent  of  tlie 
company  with  I'egard  to  freight,  and  in  that  department  of  its  busi- 
ness he  says  that  liis  duties  as  station  agent  are  confined  to  that 
station  and  mattera  thereof.  He  was  the  agent  of  the  company  in 
r^ard  to  freights  at  that  station.  The  recoixl  also  shows  that  Mar- 
lin  is  the  county  seat  of  Falls  County,  being  the  place  where  this 
case  was  tried. 

3.  So  in  the  absence  of  evidence  showing  that  the  company  had 
another  agent  at  that  point,  tliis  station  agent  must  be  regaixfed  as 
the  agent  representing  the  company  in  that  county,  under  the 
provisions  of  onr  statute,  service  of  citation  of  a  suit  pending  in 
the  conrt  of  that  county  upon  him  constitutes  service  upon  the 
company.    (Revised  Statutes,  Ai*t.  1223.) 

As  service  of  citation  upon  him  is  service  upon  the  company  in 
the  most  important  suit  that  might  be  instituted  in  the  courts  of 
tliat  county,  it  is  not  easily  perceived  why  notice  to  him  of  stop- 
page in  transitn  should  not  be  held  sufiicient  notice  to  the  com- 
pany whera  the  consignment  is  made  to  that  station,  or  the  ship- 
ment made  from  it. 

The  fact  that  in  the  transaction  of  the  business  of  a  railroad 
company,  the  methods  employed  ai'e  extensive,  and,  to  an  outsider, 
complicated ;  their  a£^ents,  employees  and  trains  numerous,  the 
scope,  power  and  duties  of  sucn  agents  and  employees,  as  well  a& 
the  relative  positions  of  such  trains  upon  the  line,  are  not  supposed 
to  be  known  to  the  citizen ;  and  when  he  is  called  upon  to  act  with 
refei-ence  to  business  transaction  with  such  a  complicated  organiza- 
tion, the  principles  of  justice  and  right  ought  not  to  require  more 
of  him  than  to  give  notice  and  apply  to  snch  agent  or  agents  as 
are  held  out  by  the  company  as  representing  it  in  that  department 
of  business.  The  rule  is  elementaiy  that  where  the  principal  holds 
out  an  agent  in  such  a  manner  as  to  induce  the  public  to  believe 
that  the  agent  is  authorized  to  transact  business  of  any  particular 
kind,  tJie  principal  will  be  bound  for  the  acts  of  the  agent  in  that 
particnlan  Here,  the  station  agent  was,  to  all  appearances,  held 
out  to  the  public  as  the  representative  of  the  company  at  that 
pointy  in  regard  to  freights,  either  shipped  to  or  from  that  station, 
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and  it  would  seem  to  follow  tbi^t  a  notice  to  him  of  a  stoppage  in 
tranaitii  of  goods  in  transit  to  that  point,  upon  the  soundest  priiiei* 
pies  of  law  and  justice,  ought  to  be  considered  as  a  notice  to  the 
company. 

It  is  well  known  that  railroad  companies  operate  their  own  tde^ 
graph  lines  in  connection  with  the  business  of  their  road.  This  la 
part  of  the  history,  and  is  common  knowledge  of  the  country,  and 
authorized  by  the  cliarters  granted  to  the  railroad  companies.  Thia 
evidences  the  fact  that  they  have  the  means  of  ready  communica- 
tion  with  all  the  stations  along  the  road ;  they  are  supposed  to  be 
informed  of  the  movements  of  their  various  trains,  the  names, 
stations  and  duties  of  their  agents.  This  being  the  case,  it  would 
be  moi*e  consistent  with  right  and  reason  to  require  the  station 
agent  at  the  point  of  destination,  when  informed  of  the  stoppage 
in  transitu,  to  give  notice  to  the  proper  agents  along  the  line  of 
shipment  of  that  fact,  than  to  place  upon  the  owner  such  a  duty^ 
as  irom  the  very  nature  of  the  case  it  would  be  next  to  impossible 
for  him  to  accomplish.  We  conclude  that  the  charge  in  this  re- 
spect is  ciToneous. 

The  evidence  disclosed  by  the  record  in  regard  to  the  delivery 
of  the  goods  to  Scott,  at  Hearne,  the  re-markmg  and  shipping  the 
same  to  Marlin,  their  delivery  by  the  agent,  notwithstanding  the 
notice  to  him  from  the  owner,  when  he  was  suspicious  that  they 
were  Poole's  goods,  ojitside  of  the  last  question  considered,  should 
have  been  submitted  to  the  jury  as  a  question  of  good  or  bad  faith 
upon  the  pait  of  the  agents  of  the  company  in  that  respect. 

For  the  errors  indicated,  we  are  of  tlie  opinion  that  the  judg- 
ment ought  to  be  revei'sed,  and  the  cause  remanded. 

SSPABATE  OPINION   OF  JUSTICE  BONNEB. 

.  Upon  the  question  as  to  the  proper  party  upon  whom  notice 
should  be  served,  to  be  effective  as  a  stoppage  in  transitu,  the  fol- 
lowing is  the  general  rule : 

^*  In  order  to  make  the  notice  effectual,  it  must  be  given  either 
to  the  person  who  has  the  immediate  custody  of  the  goods,  or  to 
the  principal  whose  servant  has  such  custody,  at  such  time  and 
under  such  circumstances  that  he  may,  with  I'easonable  diligence, 
prevent  the  delivery  of  the  goods  to  the  purchaser  or  consignee.'' 
ICd wards  on  Bailments,  (2d  Ed.)  487.  Cbitty  on  Oairiers,  (with 
Am.  Notes)  163.  Whitehead  v,  Anderaon,  9  Mees.  &  Welsh,  433. 
I  have  very  serious  doubt  whether  notice  served,  as  in  this  case, 
on  a  mere  local  agent,  at  the  point  of  destination,  is  effective  aa 
such,  unless  the  goods  should  come  into  his  possession  in  the  regu- 
lar Ime  of  transportation,  eitlier  as  originally  consigned,  or  should 
tihna  come,  when  the  bill  of  lading  has  been  fraudulently  changed, 
wd  of  which  fraud  the  agent  had  either  notice  in  fact,  or  of  such 
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dmiMMtanoes  as  would  be  equivalent  to  notioe :  otiherwiae,  the 
carrier  might,  withont  fault  or  negligence,  be  held  responsible  for 
the  vidne  of  goods  of  which  notice  oi  stoppage  in  transitu  had  been 
given  to  one  who  had  no  power  to  interfere  with  or  control  their 
deatinataoD,  and  in  regard  to  which  the  carrier,  therefore,  had  no 
notice.  The  testimony  in  this  case  shows  tliat  the  dnties  of  the 
loGEd  agent  to  whom  notioe  was  Riven,  ^^  were  confined  to  tlie  busi- 
ness in  and  about  the  station  oulj ;  that  he  had  no  control  over 
an^hing  except  such  as  are  under  his  immediate  contiK)!." 

The  testimony,  however,  further  shows — and  it  is  upon  this 
ground  that  I  place  my  concurrence  with  the  result  readied,  so  far 
as  die  judgment  against  the  company  is  concerned — that  the  goods, 
after  they  had  been,  by  the  grossest  fraud,  anticipated  on  the  way, 
and  the  marks  diangea,  and  a  new  bill  of  lading  taken  in  the  name 
of  a  fictitious  firm,  subsequently  came  into  tlie  possession  of  thia 
agent  under  such  circumstances,  as  that  he  himself  testified,  that 
lus  sospicions  were  aroused  that  they  were  the  same  goods. 

Nevertheless,  witliout  notice  to  the  agents  of  the  consignor,  and 
who  were  almost  at  the  door  of  the  station,  and  without  taking  a 
b(md  of  indemnity  or  otlier  precaution  whatever  to  protect  the 
rights  of  tlie  consignore^  he  peimitted  the  goods  to  be  carried  into 
the  poaocMJon  of  the  original  consignees. 


BoGAN  et  aL 
AiKEzr* 

(AthanM  Oau^  Timume.    September^  1888.) 


Tbe  fhmehises  to  build  or  own  and  manage  a  railroad,  and  to  take  tolla 
thereon,  are  not  necessarily  corporate  rights,  and  may  be  assigned ;  but  tbe- 
franchise  to  form  or  be  a  corporation  and  act  in  a  corporate  capacity  is  legis- 
lative, and  not  the  subject  of  sale  or  transfer  except  by  aome  positive  provi- 
sion of  statute  law  pointing  out  the  mode  of  transfer. 

The  bill  alleged  that  a  particular  railroad,  with  all  its  property,  effects 
and  franchises,  was  sold  under  the  proceedings  by  Ihe  State  against  delin- 
quent railroads,  and  subseouently  resold  by  the  purchaser  to  an  individual 
named,  and  by  him  to  the  oefendant,  who  had  continued  to  operate  the  road 
under  the  charter  of  the  original  corporation,  and  had  charged  and  received 
firom  the  complainants  excessive  freight : — Hdi^  upon  demurrer,  that  the  de- 
fendant was  not  the  corporation,  and  that  the  bill  was  properly  filed  against 
him  as  an  individual.  By  statute  the  railroad  companies  of  this  State  are* 
given  tbo  exclusive  privilege  to  carry  freight  and  pas8en|^ni  over  their  re- 
mctive  roads,  ''provided  that  the  charge  for  transportation  or  conveyanco 
soall  not  exceed  85  cents  per  100  pounds  on  heavy  articles,  and  ten  cents 
per  cubic  foot  on  articles  of  measurement,  for  every  hundred  miles, 
and  five  cents  a  mile  for  every  passenger.'*  Bddy  that  the  intention  of 
Uie  legiaUitiire  was  to  confer  upon  ea(£  company  the  right  to  chaige,  aa 
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a  oommoii  carrier^  for  freight  and  paaseDgen  carried  oTer  its  road,  or 
any  part  of  it;  that  the  io tent  was  not  to  proportion  the  charges  by  any 
unit  of  distance,  but  to  fix  a  maximum  beyond  which  tlic  coni|mny  could 
not  go,  and  to  leave  the  tariff  of  charges,  within  the  limit  to  the  company 
subject  to  the  rule  of  the  common  law ;  that  the  charges  should  bo  reasonable 
and  to  the  regulating  power  of  the  courts  and  the  legislature.  A  common 
carrier  is  bound  to  carry  at  equal  rates  for  all  customers  in  like  condition, 
but  may  discriminate  in  rates  of  freight  between  customers  not  in  like  con- 
dition, if  tlie  discrimination  be  fair  and  reasonable  and  not  inconsistent  with 
the  public  interest. 

A  common  carrier  may  discriminate  in  favor  of  persons  living  nt  a  distance 
from  the  end  of  the  route,  where  the  object  is  to  secure  freight  which  would 
otherwise  reach  its  destination  by  a  different  route,  and  other  customers  not 
in  like  condition  will  have  no  right  of  action  because  of  the  discrimination, 
if  the  charges  made  against  them  are  reasonable. 

Cooper,  J. — ^The  chancellor  sustained  a  demurrer  to  tbis  bill, 
and  the  complainants  appealed. 

On  Feb.  27,  1852,  the  General  Assembly  of  the  State  passed  an 
act  to  charter  the  Rogersville  and  Jefferson  R.  K.  Co.  as  a  cor- 
poration. Bj  the  ninth  section  of  the  act,  it  was  provided  that 
said  railroad  company  should  be  governed  by  the  provisions  of  the 
Nashville  and  Chattanooga  railroad  charter,  and  sliould  have  the 
same  rights  and  privileges,  and  be  nnder  the  same  penalties  and 
restrictions  as  said  company.  By  the  14th  section  of  the  act  in- 
corpomting  the  Nashville  and  Chattanooga  R.  R.  Co.,  it  is  pro- 
vided that  the  charges  for  transportation  on  said  road  shall  not 
exceed  thirty-five  (35)  cents  per  hundred  pounds  on  heavy  articles, 
and  ten  cents  per  cubic  foot  on  aiticles  of  measurement,  for  every 
hundred  miles,  and  five  cents  a  mile  for  every  passenger.  The 
Rogersville  and  Jefferson  R.  R.  Co.  was  organized  nnder  its  cliar- 
ter,  and  built  a  road  from  Rogersville  to  a  point  on  tlie  line  of  the 
East  Tennessee,  Virginia,  and  Georgia  R.  R.,  a  distance  of  fifteen 
miles,  which  it  equipped  and  operated  for  several  yeare  by  carry- 
ing frei£:l)t  and  passengers  as  a  common  carrier.  It  had,  however, 
received  State  aid  under  the  act  of  Feb.  11,  1852,  and  subsequent 
acts  amendatory  thereof,  whereby  a  statutory  Hen  or  moi*tgage  was 
created  in  favor  of  the  State  upon  the  entire  road,  stock,  equip- 
ments, superstructure,  franchises,  and  property  of  the  company,  as 
security  for  the  bonds  of  the  State  issued  to  the  company  and  the 
interest  thereon.  The  company  having  failed  to  meet  its  obligap 
tions  under  the  contract  with  the  State,  such  proceedings  were 
taken  by  tlie  State  against  the  company  that,  by  oitlcr  of  court, 
the  road,  with  all  its  property,  effects,  and  franchises,  was,  on  the 
20th  of  March^  1872,  sold  to  the  East  Tennessee  and  Vir^nia  R» 
R.  Co.,  and  the  sale  was  confirmed  on  Nov.  18,  1873.  On  Dec. 
26,  187S,  the  purchaser  sold  and  conveyed  the  road,  with  all  its 
property,  f mnchises,  and  privileges,  to  W.  P.  Elliott,  and,  on  Sept 
12,  1877,  Elliot  sold  and  conveyed  the  same  property  to  tho  defend* 
ant  Aiken,  who  has  since  operated  the  road  under  the  charter. 
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Tho  complainants  are  mercliants  in  Bogersville,  engaged  in  buy- 
ing and  celling  liard\vai*e,  family  groceries,  produce,  iinplcinents  of 
husbandry,  etc.,  and  have  been  so  carrying  on  business  since  the 
1st  of  Jan.,  1879.  During  this  i>eriod  they  liave  been  reauired  by 
tho  defendant  to  pay  as  freight  for  articles  carried  on  said  road  of 
fifteen  miles  from  Kogersville  to  the  East  Tennessee  and  Virginia 
road  from  twenty  to  twenty-five  cents  per  hundi'ed  pounds  on 
heavy  aiticles  (no  aiticles  of  measurement  having  been  shipped  to 
them),  and  have  paid  him  accordingly,  the  gross  amount  of  their 
payments  a^gi*egating  about  $4000.  Tiie  coinphiinants  insist  that, 
under  the  diarter  of  the  comi)any,  the  legal  rate  of  freight  for  the 
length  of  said  road  would  only  be  5^  cents  per  hundred  pounds, 
and  tho  main  object  of  the  bill  is  to  i^ecover  the  excess  of  pay- 
ments over  the  legal  rate  of  charge. 

The  bill  further  states  that  the  defendant,  as  an  inducement  to 
otlier  merchants  in  Lee  County,  Virginia,  and  Hancock  County, 
Tennessee,  to  have  their  goods  shipped  to  Hogersville  so  as  to  pass 
over  his  road,  has  entered  into  a  contract  with  these  merchants  not 
to  charge  them  exceeding  fifteen  cents  per  hundi*ed  pounds  on  any 
and  all  articles  for  carriage  on  his  road,  and  that  large  shipments 
have  accordingly  been  made  over  the  road  to  these  merchants. 
The  complainants  allege  that  this  discrimination  is  illegal,  and  ask 
tlie  oonrt  to  enjoin  the  defendant  from  so  discriminating. 

The  demurrer  raises  the  questions  whether  the  defendant  is  liable 
to  tbc  suit  individually  instead  of  the  corporation,  and  whether  the 
diarges  of  freight  and  discrimination  complained  of  are  authorized 
by  the  charter  of  the  Hogersville  and  Jeffei-son  R.  R.  Co. 

The  bill  alleges  that  the  defendant  is  the  owner  of  the  road, 
operating  it  under  the  franchises  of  the  charter  of  the  Rogereville 
and  Jejfferson  R.  R.  Co. ;  that  he  required  the  complainants  to  pay 
the  rates  of  freight  charged,  and  that  the  payments  were  made  to 
him.  It  does  not  allege  that  the  original  corporation  is  in  existence 
or  running  the  road  under  its  chai'ter.  The  first  groimd  of  de- 
murrer is,  therefore,  clearly  bad,  unless,  as  matter  of  law,  the  facts 
stated  in  relation  to  the  sale  of  the  road,  with  its  property  and 
francliises,  under  the  decree  of  the  couit,  and  the  sul^cquent  sales 
by  tlie  purchaser  to  Elliott,  and  by  Elliott  to  the  defendant,  made 
him  a  body  politic,  and  corporate  under  the  name  and  style  of  the 
Rogersville  and  Jefferson  K.  R.  Co.  But  the  several  sales,  accord- 
ing to  the  statements  of  the  bill,  were  merely  of  the  i*oad,  its  prop- 
erty and  franchises.  The  franchises  thus  sold  would  be  such  as 
appertain  to  the  use  of  the  p]*operty,  and  without  which  the  road 
would  be  of  little  value.  Morgan  and  Louisiana,  93  U.  S.  217.  The 
franchise  to  form  a  corporation  and  act  in  a  corporate  capacity 
means  the  power  to  charter  a  now  corporation  by  appointing  the 
corporators.  Snch  a  power  is  legislative  and  cannot  be  presumed 
from  a  mere  authority  to  sell  the  property  and  franchises  of  an 
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existing  corporation.  Ifyer  v.  Johnson,  53  Ala.  S87 ;  State  tk  Sher- 
man, 22  Ohio  St.  428 ;  Smith  v.  Oower,  2  Dar.  17 ;  Wilaoa  v. 
Gains.  2  Tenn.  Ch.  602.  The  franchises  to  bnild  or  own  and 
manage  a  i*ailroad,  and  to  take  tolls  thereon,  are  not  necessarilj 
corporate  rights ;  they  are  capable  of  existing  in  and  being  enjoy^ 
by  natural  persons,  and  there  is  nothing  in  their  nature  inconsis- 
tent with  tlieir  I>eing  assignable.  The  franchise  to  be  a  corpora- 
tion is  not  the  subject  of  sale  and  transfer,  unless  by  some  positive 
>rovision  of  statute  law,  pointing  out  the  mode  in  which  the  trans- 
er  may  be.  made.  Hull  v.  Sullivan  Ry.  Co.,  21  Law  Eep.  138. 
If,  in  fact,4tiere  was  a  valid  sale  of  the  ri^bt  to  be  a  corporation,* 
or  if  the  defendant  has  become  a  body  politic  and  corporate,  it  may 
be  shown  by  proper  pleading.  The  bill  itself  does  not  show  that 
the  defendant  is  acting  otherwise  than  as  an  individual. 

The  second  ground  of  demurrer  raises  the  question  as  to  the 
riglit  of  the  defendant  to  demand  and  take  from  the  complainant 
as  freight  on  heavy  articles  from  twenty  to  twenty-iivc  cents  per 
hundred  pounds  for  carriage  over  the  road,  whicli  is  only  fifteen 
miles  long.  Tlie  bill  alleges  that  the  defendant  has  been  and  is 
operating  the  road  under  the  provisions  of  the  cliarter  of  the  Rog- 
ersville  and  Jeffei'son  li.  E.  Co.  In  this  view,  the  defendant  is 
bound  by  the  provisions  of  the  charter.  Those  provisions  are  that 
the  charges  for  transportation  sliall  not  exceed  35  cents  \>er  hundred 
ponnds  on  heavy  articles  for  every  hundred  miles.  And  tlie  qnee- 
tion  is,  M*hether  the  statute  merely  fixes  a  maximum  charge  for 
every  hundi'ed  miles,  leaving  the  company  at  liberty  to  establish 
the  i*atcs  for  shorter  distances  within  the  maximum,  or  establishes 
a  rate  for  all  distances.  The  statute  which  regulates  the  freight 
charges  in  this  State  is  the  act  of  1845,  Ch.  1,  §  li,  being  the  act 
chartering  the  Nashville  and  Chattanooga  R.  K.  Co.  That  section 
confers  upon  the  company  the  exclusive  privilege  to  carry  freight 
and  passengers  over  the  road,  and  adds :  "  JProvided  that  tlie^ charge 
for  transportation  or  conveyance  shall  not  exceed  35  cents  per  100 
pounds  on  heavy  articles,  and  ten  cents  per  cubic  foot  on  articles 
of  measurement  for  every  hundred  miles,  and  five  cents  a  mile  for 
every  passenger,  and  provided  also,  that  the  said  company  may, 
when  they  see  tit,  farm  out  their  rights  of  transpoi*tation  on  said 
road,  subject  to  the  rate  above  mentioned."  Looking  to  the  gen- 
eral intent  of  the  act  incorporating  a  railroad  company,  and  giving 
the  language  of  the  particular  clause  a  reasonable  construction,  it 
can  scarcely  be  doubted  that  the  legislature  intended  to  confer  u]>on 
tlie  company  the  right  to  charge,  as  a  common  carrier,  for  freight 
and  passengers  cairied  over  the  road,  or  any  part  of  it.  The  rnle 
in  the  construction  of  chaiiiers  of  incorporation  unquestionably 
is,  in  case  of  ambiguity,  to  give  the  public  the  benefit  of  the 
doubt  Barret  v.  Stockton  Ry.  Co.,  2  Mon.  and  G.  134,  7  Id,  870  ; 
Proprietors  of  the  Stourbride  Canal  v.  Wheelcy,  2  B.  &  Ad.  79ff ; 
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GuTidew,  etc,  R  Co.  v.  BriggB,  22  N.  J.  L.  623.  But  tlie  true 
mle  in  this  aB  in  all  other  cases  is  not  to  be  astute  in  finding  an 
ambignity,  and  to  give  the  language  a  fair  constmetiony  in  tlio  light 
of  sarronnding  ciitmrnstances,  to  ascertain  the  legislative  intent 
If  inclined  to  oe  literal,  the  court  might  say,  although  not  con- 
tended for  in  argument,  that  there  is  no  provision  for  a  charge  for 
freight  at  all  except  upon  a  hundred  pounds  for  a  hundred  miles. 
Bat  as  tliis  construction  would  be  manifestly  unjust  for  roads  of 
over  one  hundred  miles,  would  deprive  all  roads  of  less  length  of 
any  right  to  freight  whatever,  and  is  not  fairly  dedncible  from 
the  language  used,  it  is  clearly  inadmissible. 

The  consideration  for  the  statutory  toll  on  freight,  which  a  rail- 
road company  is  authorized  to  take,  is  not  merely  the  transporta- 
tion over  the  road,  but  the  services  performed,  accommodation  af- 
forded, and  expense  and  risk  incurred  in  and  about  the  receiving, 
loading,  unloading,  and  delivering  the  goods.  Pegler  v.  Mon- 
monthfihij^e  R.  &  Canal  Co.,  6  C.  <fe  N.  644.  And  as  these  ser- 
viees,  etc.,  are  the  same  on  like  shipments  for  short  as  for  long 
distances,  it  is  obvious  that  the  charge  for  short  distances  may  be 
larger  than  for  long  distances,  and  yet  reasonable.  Accordingly, 
where  the  legislature  has  undertaken  to  regulate  the  details  of  the 
charges  for  carriage  provision  has  genemlly  been  made  for  a 
higher  charge  for  shorter  distances.  State  ex  rcl.  v.  M.  &  M.  K. 
Co.,  59  Ala.  321 ;  Texas  Express  Co.  v.  Texas,  etc,  E.  Co.,  6  Fed. 
Rep.  426.  In  Alabama,  the  additional  charge  is  not  exceeding  60 
cents  more  than  the  rate  charged  for  tlie  same  description  of  goods 
over  the  whole  line  of  the  road.  The  Texas  statute  allows  railroad 
companies  to  charge  and  receive  not  exceeding  the  rate  of  50. cents 
per  hundred  pounds,  per  hundrod  miles,  for  tlie  transportation  of 
freight,  and  when  the  distance  is  fifty  miles  or  less  the  charge 
shall  not  exceed  80  cents  per  hundrod  pounds.  The  English  Stat- 
utes make  special  provisions  for  shoit  distances. 

Railroad  companies,  as  quasi  public  corporations  exeroising  fran- 
chises granted  in  consideration  of  accommodation^  afforded  the 
public,  aro  reauirod  and  may  be  compelled  by  the  courts  to  afEord 
reasonable  ana  impartial  facilities  of  tnmsportation.  Their  charges, 
when  not  regulated  by  charter  or  by  statute,  must  be  reasonable, 
and  the  courts  will  determine  whether  their  charges  aro  roasonable. 
Mnnn  v.  Illinois,  94  U.  8.  113,  133;  Cliicago  v.  Iowa,  94  IT.  8. 
155 ;  Tierman  ^.  Rinker,  102  IJ.  8.  125 ;  Reg.  u  Grand  Junction 
Co.,  4  A.  A  £L  16.  If  only  a  maximum  limit  of  charge  be 
fixed  by  diarter,  the  reasonableness  of  other  chaigea  witliin  that 
limit  may  be  tested  in  the  courts.  If  the  charge  ror  each  service 
be  fixed  by  law,  or  if  the  intention  of  the  l^islatnro  is  dear  to 
only  allow  certain  specified  fares  or  tolls,  leaving  other  caaoB  un- 
provided for,  Ae  company  must  abide  by  its  contract 

The  statutory  provision  now  under  considaration  starts  oat  with 
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conferring  npon  each  railroad  company  entitled  to  its  benefits^ the 
exclusive  privilege  to  carry  fi'eight  and  pafisengers'^  over  its  roads. 
Eacli  company  thereby  becomes  a  common  carrier,  presumably 
authorized  to  demand  and  receive  reasonable  compensation  for  the 
services  which,  as  a  common  carrier,  it  is  required  to  perform. 
This  presainption  is  made  a  certainty  by  the  following  clause 
undertaking,  although  in  very  general  language,  to  legislate  in 
reg«ird  to  those  charges.  Clearly,  as  we  have  seen,  it  was  not 
intended  to  confine  the  right  to  charge  the  stipulated  freight  on 
heavy  articles  to  the  only  case  specified,  namely  on  one  hundred 

S rounds  for  one  hundred  miles.     The  statute  does  not,  therefore, 
all  in  that  class  of  legislation  where  the  intention  is  to  allow  cer- 
tain specified  tolls,  leaving  all  other  cases  of  transportsition  unpro- 
vided for.     In  this  view  the  statute  was  either  intended  to  estab- 
lish a  rate  for  intermediate  distances  and  weights  in  proportion  to 
the  amount  specified,  or  to  establish  a  maximum  beyond  which  the 
company  could  not  go,  but  within  which  it  might  make  a  tariff  of 
charges  dependent  for  its  validity  upon  its  being  reasonable  in  any 
particular  instance.    The  complainants  contend  for  the  first  of 
these  constructions,  the  defendant  for  the  other.    The  language  of 
the  act,  it  will  be  noticed,  will  not  in  terms  say  that  the  charge  for 
otlier  distances  and  weights  than  those  mentioned  shall  bo  at  the 
same  rate  as  the  latter,  nor  does  it,  as  in  the  case  of  a  passenger, 
fix  a  unit  of  distance  sufficiently  small  to  afford  a  mode  oi  measure- 
ment or  proportion  for  other  cases.    If,  too,  we  undei-take  to  pro- 
portion the  charge  for  short  distances  and  smaller  weights  by  tlie 
charge  specified,  we  find  that  it  leads  to  precisely  the  same  result, 
where  the  road  is  less  than  a  hundred  miles,  that  the  construction  of 
the  statute  which  we  have  discarded  would  lead  to,  namely,  that  te 
roads  of  a  certain  shortness,  the  road  befoi*e  us  being  a  stidking 
illustration,  there  would  be  no  compensation  for  the  services  re- 
quired to  be  performed.    And  even  the  proportion  on  long  road? 
of  small  parcels,  whether  charged  by  weight  or  measurement,  would 
be  infinitesimal.     Thus,  the  statute  allows  on  one  hundred  pounds 
for  one  hundred  miles  35  cents,  and  the  proportion  of  charge  on 
one  pound  for  one  hundred  miles  would  be  seven  twentieths  of  one 
cent,  and  one  pound  for  one  mile  the  one  hundredth  part  of  seven 
twentieths  of  one  cent.    The  charge  for  one  hundred  pounds  on 
the  whole  length  of  defendant's  road  would  be  about  five  cents  and 
for  one  pound  five  one-hundrcdtlis  of  one  cent    It  cannot  be 
supposed  that  the  legislature  intended  such  a  result,  unless  it 
has  said  so,  or  used  hinguage  which  fairly  i*equires  such  a  con- 
struction.   In  the  ahsence  of  any  words  fixing  a  smaller  unit,  or 
indicating  a  proportion,  the  obvious  and  natural  inference  would 
be  that  the  legislature  had  in  mind  only  the  unit  of  one  hun- 
dred miles  and  one  hundred  pounds,  and  intended   merely  to 
designate  a  maximum  of  charge.    The  case  of  Knox  v*  liaiiroad 
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Oo^  5  S.  C.  22y  60  mucli  relied  on  by  the  oonnsel  of  complainantSy 
is  not  ill  conflict  with  these  views.  Tlie  statute  of  South  Carolina^ 
construed  in  that  case,  authorized  the  company  to  charge  ^^  for  tlie 
tnuisportation  of  goods  by  weight  not  exceeding  50  cents  per  hnn* 
dred  ponnds  per  liundred  miles."  The  conrt,  whether  correctly  or 
not  it  is  necessary  to  inqnire,  constmed  the  language  as  plainly  re- 

aniring  that  tlie  charge  for  less  than  a  hundred  miles  should  be  in 
be  proportion  of  the  cliaree  for  the  distance  specified  in  the  statute* 
So,  where  a  statute  of  Ahibama  provided  that  the  company  might 
*'for  transportation  of  lociil  freight  demand  and  receive  not  exceed* 
ingSO  cents  more  than  the  rate  charged  for  the  same  description  of 
freight  over  the  whole  line  of  tlie  road,"  the  Supreme  Court  of 
the  State  held  that  ^^  rate"  was  the  emphatic  wora  of  the  sentence 
and  was  employed  in  the  sense  of  proportion ;  and  that  the  50  cents 
allowed  was  in  addition  to  the  rate  per  mile  of  the  charge  over  the 
whole  road.    State  ex  reL  t;.  M.  and  M.  B.  Co.,  59  Ala.  321 ;  M. 
and  H.  R.  Co.  i^.  Stnim,  61  Ala.  589.    Our  statute  is  that  the 
charge  shall  not  exceed  35  cents  per  hundi'ed  pounds  for  every 
Lnudred  miles."    The  courts  of  South  Carolina  and  Alabama  aa- 
mitted  the  hardsliip  of  the  construction  of  their  statutes  upon  the 
railroad  companies,  but  felt  themselves  constrained  to  adopt  it  be- 
canse  tlie  language  used  showed  a  legislative  intent  that  the  charges 
fibonid  bo  proportioned.    We  are  of  opinion  that  no  such  intent 
appears  in  the  language  of  our  statute :  that  the  object  was  to  fix  a 
maxiinnm  charge  beyond  which  the  companies  could  not  go,  and 
to  leave  the  tariff  of  charges,  within  that  limit,  to  the  companies, 
subject  to  the  rule  of  the  common  law  and  tlie  regulating  power 
of  tlio  courts  and  the  legislatura.    The  second  ground  of  cemurrer 
is,  therefore,  well  taken.    The  third  ground  of  demurrer  is,  that 
the  facts  stated  in  the  bill  do  not  show  a  case  of  improper  discrimi- 
nation  within  the  meaning  of  the  franchises  under  wnich  the  de> 
fendant  is  operating  his  road.    The  facts  are  that  the  defendant,  to 
indnco  mcrciiants  in  Lee  County,  Ya.,  and  Hancock  County,  Tenn., 
to  ship  over  his  road,  instead  of  taking  a  different  route,  has  en- 
tered into  a  contract  with  them  not  to  charge  exceeding  fifteen 
cents  per  hundred  pounds  on  their  goods.    And  the  Question  is 
whether  the  defendant  can  make  such  a  contract  under  tlie  drcum- 
stances  stated. 

The  Englisli  authorities  hold  that  at  common  law  the  common 
carrier  is  not  bound  to  carry  at  equal. rates  for  all  customers  in  like 
condition.  The  autliorities  are  collected  in  McDuffee  v.  Portland 
and  Rochester  Railroad,  52  N.  H.  430,  and  in  3  Am.  and  £ng.  B. 
Caa  602.  In  this  conntiy  the  courts  have  generally  held  other- 
wiae,  and  that  statutes  prohibiting  discrimination  are  merely  de< 
daratory  of  the  common  law.  Sinking  Fund  cases,  99  (7.  8.  719 ; 
Ucasenger  v.  Penn.  R.  Co.,  36  N.  J.  L.  407,  631.  Discrimination 
in  nitea  of  freight,  if  fair  and  reasonable  and  founded  on  groundsr 
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consistent  with  the  pnblic  interest,  are  allowable.  Hersh  «.  ITortL- 
ern,  etc.,  R  Co.,  7i  Pa.  St.  181 ;  Chicago,  etc.,  R.  Co.  v.  People, 
67  111.  11 ;  Fitchburg  R.  Co.  y.  Gage,  12  Gray,  393.  The  impor- 
tant  point  to  every  fi^igliter  is  that  the  charge  sliali  be  rcasonwlc, 
and  a  right  of  action  will  not  exist  in  favor  of  any  one  unless  it  be 
shown  that  unreasonable  inequality  had  been  made  to  his  detriment. 
A  reasonable  price  paid  by  such  a  party  is  not  made  unreasonable 
by  a  less  price  paid  by  others.  Or,  as  said  by  Crompton,  J.,  to  the 
plaintiff,  upon  the  trial  of  such  a  suit:  ^^Tlie  charging  another 
paity  too  little  is  not  charging  you  too  much."  Gaston  v.  B.  and 
E.  K  Co.,  1  B.  and  S.  112,  154,  165 ;  McDuffee  v.  Portland  and 
Rochester  Railroad,  52  N.  H.  430.  In  deteimining  whether  a 
company  has  given  undue  preference  to  a  particular  pei'son  the 
court  may  look  to  the  interests  of  the  company.  Kansome  v. 
Eastern  Counties  Ry.,  1  O.  B.  N.  G.  437 ;  4  Id.  136.  In  other 
words,  if  tlie  charge  on  the  goods  of  the  party  comnlaining  is  rea- 
sonable, and  such  as  the  company  would  be  requireo  to  adhere  to 
as  to  all  persons  in  like  condition,  it  may  nevertheless  lower  the 
char^  of  another  person  if  it  be  to  the  advantage  of  the  company, 
not  inconsistent  with  the  public  interest,  and  bi^ed  on  a  sufficient 
reason.  It  is  obvious  that  the  intention  of  the  defendant,  in  this 
instance,  was  not  to  discriminate  against  the  complainants  in  favor 
of  any  person  of  the  same  place  and  in  the  same  condition.  His 
object  was  to  get  business  for  his  road  from  persons  at  a  distance 
from  its  terminus,  which  otherwise  would  reach  their  destination 
by  a  diffei-ent  route.  Under  these  circumstances  we  cannot  see 
that  the  contracts  complained  of  are  against  public  policy,  or  that 
the  complainants  have  been  damaged,  u  the  charges  on  their  goods 
were  reasonable.  The  bill  contains  no  allegation  that  the  charges 
made  against  and  paid  by  the  complainants  were  unreasonable. 
Without  such  an  ayerment  there  has  been  no  damage.  Thft  third 
ground  of  demuri'er  was,  therefore,  well  taken* 
Affirm  the  decree  with  costs* 

See  note,  6  Am.  and  Sog.  R.  B.  Cas.  MS. 
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MoEjnkey 

V. 

Jewett- 

(Adwtnea  Cate^  New  Torh     1882.) 

Tho  liability  of  a  common  carrier  in  %he  absence  pf  special  contract  or 
proyen  custom,  is  that  of  an  insurer  until  delivery,  or  what  is  tantamount  to 
aelivery.  Such  Uubility  remains  until  cither  the  prpperty  transported  is 
actually  delivered  nt  its  destination,  or  notice  is  given  to  tho  consignee  to 
remove  it,  and  the  expiration  of  a  reasonable  time  for  such  removal. 

The  terms  of  a  bill  of  biding  xvill  not  be  construed  to  exempt  a  carrier 
from  liability  for  negligence,  unless  there  be  an  express  stipulation  to  that 
effect. 

Tho  bill  of  lading  for  certain  hams  forwarded  by  a  railroad  company 
provided  that  tho  company  should  be  liable  only  as  warehousemen  while  the 
goods  wero  ''at  any  of  their  stations  awaiting  delivery.*'  It  also  required 
all  goods  to  be  removed  from  the  cars  '' during  business  hours."  The  hams 
arrived  in  good  lime  on  Thursday  at  the  point  of  destination,  and  were 
allowed  to  remain  locked  up  in  a  car.  The  consignee  inquired  for  them  on 
Thursday  and  Friday,  but  was  told  they  had  not  arrived.  On  Saturday,  at 
5.80 p.  M.,  tho  company  informed  tho  consignee  of  their  arrival.  On  Alonday 
morning  the  consignee  removed  them,  when  they  were  found  to  have  been 
damagM  by  the  heat  and  detention.  In  an  action  by  tho  consignee  against 
the  company  to  recover  damages  for  the  loss, 

Bdd,  that  the  company  was  not  exempted  from  liability  by  the  terms  of 
the  bill  of  lading. 

PmcH,  J. — The  defence  in  this  case  was  rested  mainly  upon  the 
terms  of  the  shipping  bill  or  receipt.  That  provided  in  snbstance 
that  the  carriers  should  not  be  liable  as  such  while  the  goods  were 
'^at  any  of  tlieir  stations  awaiting  delivery"  to  tlie  consignee,  and 
that  during  snch  period  the  carriers  shoald  be  liable  only  as  ware- 
honsemen.  The  property  transported  was  a  quantity  of  hams, 
shipped  at  Chicago,  and  reaching  Binghampton,  which  was  the 

?)int  of  delivery,  in  due  season,  and  within  the  ordinary  time, 
hey  arrived  on  Thnrsday.  No  notice  of  their  arrival  was  given 
to  the  consignee.  The  latter,  tlirongh  their  cartman,  inanired  on 
Thursday  and  on  Friday  for  the  hams,  and  he  was  told  at  the 
freight  office  of  defendant  that  they  had  not  arrived.  As  matter 
of  fact  they  were  then  in  a  car  which  had  airived  on  Thui'sday, 
and  which  stood  on  a  side  track  a  short  distance  from  the  depot 
On  Saturday  afternoon,  at  al)Out  half-past  five  o'clock,  notice  of  the 
arrival  for  the  first  time  reached  the  plaintiff.  The  same  shipping 
bill  required  freight  to  be  removed  from  the  cars  "during  busi- 
ness hours."  The  plaintiff,  assuming  tliat  no  time  remained  in 
which  to  remove  their  freight  during  wliat  remained  of  tho  busi- 
ness hours  of  that  day,  waited  over  Sunday,  and  unloaded  their 
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hams  on  Monday,  wlion  tbej  were  fonnd  to  liavo  been  seriously 
injured  by  the  heat  and  tlie  delay. 

The  terms  of  the  sliippin^  bill  did  not  release  the  carrier  from 
liability  for  n^ligcnce.  Micholas  t;.  N.  Y.  C.  and  U.  R.  It.  Co.^ 
IS  W.  D.  20.  In  tlic  absence  of  snch  an  express  and  definito 
stipulation,  it  is  not  to  be  ai^ed  out  from  hingnage  which 
conceals,  if  it  contains  it.  Such  exemption,  however,  is  not 
claimed  by  the  carrier,  but  nither  tliat  his  responsibility  M*as  les- 
sened though  not  destroyed.  Bis  lialiilit^,  in  the  absence  of  special 
contract  or  proven  custom,  made  liim  msnrer  until  delivery,  or 
what  was  deemed  tantamount  to  delivery.  It  I'emained  nntil 
either  the  property  tnmsported  was  actually  delivered  at  its  desti- 
nation, or  until  notice  was  given  to  the  con»gnee,  and  the  expira- 
tion of  a  reasonable  time  fur  its  removal.  I^enner  t;.  B.  and  btate 
Line  R.  R.  Co.,  44  N.  Y.  511 ;  Zinn  v.  N.  J.  Stmbt.Co.,  49  N.  Y. 
442;  Mc Andrews  t).  Whitlock,  52  N.  Y.  40;  Qleadell  v.  Thomp- 
40u,  56  N.  Y.  194.  This  common  law  liability  it  was  evidently 
the  design  of  the  contract  in  some  degree  to  lessen,  and  that  was- 
songht  to  be  done  by  substituting  the  milder  responsibility  of  a 
warehouseman,  while  the  proi)erty,  though  arrived,  was  ^^awniting^ 
delivery."  The  defendant  construes  this  stipulation  to  mean  that 
from  the  moment  of  the  arrival  of  the  hams  his  liabih'tyaa  carrier 
ended,  and  from  that  timo  nntil  the  delivery  on  the  following 
Monday  he  was  responsible  only  as  wsrehonseman.  If  that  were . 
so,  it  would  not  excuse  his  negligence.  Bnt  certainly  property 
cannot  be  said  to  be  *' awaiting  delivery*'  when  its  airivnl  is.  not 
only  not  announced,  but  actually  denied ;  when  its*  delivery  is- 
refused,  and  it  is  negligently  withneld  from  the  nof^session  of  the- 
consignee.  That  was  the  case  as  to  tlie  car  load  of  hams,  from 
their  arrival  on  Thui'sday  until  at  least  the  notice  given  on  Satur- 
day afternoon.  It  is  to  l)e  observed  that  the  stipulation  depends- 
upon  two  conditions.  The  property  must  be  not  only  "at  the 
station/'  bnt  also  '^awaiting  delivery."  This  implies  not  only  tlie 
arrival,  bnt  the  completion  of  wliateyer,  on  the  part  of  the  carrier,, 
is  necessary  to  bo  done  to  leave  the  risk  of  further  delay  npon  the 
consignee.  The  goods  are  "awaiting  delivery"  only  after  tlie  duty 
of  the  carrier  is  done,  and  he  is  entitled  to  remain  passive  "await- 
ing" the  action  of  the  consignee. 

i3ut  did  the  carrier's  responsibility  chnngc  on  Saturday!  Tlio 
shipping  bill  provided  that  goods  must  be  removed  "during  busi- 
ness hours."  Suppose  the  notice  is  given  dnring  tha  last  live 
minntes  of  business  hours  on  Saturday,  and  the  csirs  and  office 
remained  closed  until  Mond.ny  morning.  It  is  very  clear  that  snch 
notice,  if  a  technical,  is  not  a  real  and  substantial  performance:  of 
the  condition.  The  notice  in  this  case,  as  the  jurj*  found,  eamo  too- 
late  for  the  removal  of  the  property  on  Saturday.  The  next  day 
was  Snnday.    Practically,  the  notice  given  at  so  late,  an  hour 
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amannted  to  saying  tins  to  the  consignee :  Your  Iiams  have 
arrived,  but,  tinder  onr  mies,  yon  cannot  have  them  until  Monday. 
Could  they  be  said  to  be  ^^  awaiting  deliveiy,"  when  tliey  wero 
kept  locked  in  the  cars,  and  conid  not  be  I'enioved  with  ordinary 
effort  until  Monday ;  and  that,  through  no  fault  of  the  consignee, 
bat  solely  because  of  the  carrier's  own  I'egiilations?  We  tliink 
not 

It  is  said  this  construction  nullifies  the  provision  of  the  contract, 
and  leaves  it  nothing  upon  which  to  operate ;  that  it  must  have 
some  force,  and  it  gets  none  if  the  common  law  liability  remains 
nnaffiected.  That  rale  properly  applies  only  where  two  rcasonable 
constructions  are  possible,  and  clioice  is  to  ue  made  lietwcen  them. 
In  such  event  the  law  prefers  the  construction  which  gives  the 
language  effect  But  no  rule  authorizes  us  to  pervert  the  fair 
meaning  of  words,  and  to  substitute  for  something  that  is  said 
what  is  not  said  at  all.  Wo  do  not  think  the  language  of  this 
bill  is  doubtful  or  ambiguous.  It  means,  as  wo  have 
liat  after  the  goods  have  arrived,  and  the  carrier  has  given 
Dolio»  to  tlie  consignee,  at  a  time  which  furnishes  reasonable 
opportunity  for  him  to  get  them,  then  the  earner's  responsibility 
as  such  ends;  and  then,  and  not  until  then,  are  the  goods  '^await- 
ing" delivery.  It  is  true,  therefore,  that  the  stipulation  has  little 
or  no  effect  upon  the  character  of  the  common  law  liability.  It  is 
possible  that  it  has  some,  although  very  narrow  and  slight  The 
general  rule  holds  the  carrier  as  such  until  the  end  of  a  reasonable 
time  for  removal.  It  is  possible  that  our  construction  would  close 
his  liability  as  carrier  at  the  beginning  of  such  reasonable  time 
after  notice.  But  we  need  not  decide  that  here,  for  no  facts  in  the 
case  call  for  its  deteimination. 

And  that  is  the  answer  also  to  the  further  contention,  that  the 
trial  court  denied  even  this  slender  effect  to  the  stipulation,  and  im- 
posed the  full  common  law  liability.  That  is  true,  but  we  cannot 
6ee  how  it  was  at  all  material.  There  was  no  pretence  that  any  of 
the  injury  to  the  hams  occurred  after  the  commencement  of  business 
hoDis  on  Monday  morning.  What  the  liability  of  the  defendant 
was  after  that  moment  was  of  no  consequence,  and  nothing  in  the 
case  required  its  determination.  The  mjury  happened  while  the 
defendant  was  liable  as  carrier,  and  the  learned  judge  was  right  in 
so  declaring. 

The  otiicr  questions  in  the  case  are  not  important,  and  furnish, 
no  ground  for  reversal.  The  judgment  should  be  affirmed  with 
costs. 

"AH  concur,  exeept  Bapallo  and  Tracy,  J  J.,  absent'' 

flee  Note  7  Am.  A  Eoff.  R.  R.  Gas.  404. 

flee  Notes  on  Clauaea  m  Bill  of  Lading,  limiting  liability,  infra. 
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HmPHiB  A2n>  LuTLB  Book,  etc.,  fi.  B.  Co.,  ab  BsofiOAMizB)^ 

V. 

O.  M.  Fared. 

(88  ArhaMa9  Bep<rrU,  614.    1883). 

F.,  a  merchant  at  Dardanelle,  ordered  goods  of  W.  B.  &  Co.,  merchants  at 
8t.  Louis.  They  sent  the  order  to  L.  A.  &  Co.,  merchants  ut  New  Orleiins, 
with  directions  to  ship  the  goods  to  P.  at  Dardanelle,  and  send  them  the  bill 
and  bill  of  lading.  L.  A.  &  Co.  filled  the  order,  shipped  the  gocMls  to  F., 
and  sent  the  bill  and  bill  of  biding  to  W.  B.  &Co.,  and  charged  tiiu  goods  to 
them,  and  they  charged  them  to  F.  During  the  iransit  W.  B.  &  Co.  failed, 
and  L.  A.  &  Co.,  claiming  the  right  of  stoppage  in  transitu,  demanded  the 
goods  of  the  M.  &  L.  B.  B.  R  Co.,  who  were  transporting  thcni  to  F.,  and 
the  company  delivered  them  up  to  them.  F.  then  sued  the  company  for  the 
value  of  the  goods.  Heldy  that  L.  A.  &  Co.  were  not  the  vendors  of  F. ; 
there  was  no  privity  between  him  and  them,  and  they  had  no  right  to  stop 
the  goods,  and  the  defendant  was  liable  to  F.  for  their  value. 

Upon  the  consignment  of  goods  the  title  becomes  vested  in  the  consignee, 
absolutely  and  against  all  Uio  world,  subject  only  to  the  carrier^s  lieu  for 
freight,  and  the  consignor's  right  of  stoppage  in  transitu  upon  the  consign- 
ee's insolvency.  ^ 

Appeal  from  Pulaski  Circnit  Conrt 

Hon.  J.  W.  Martin,  Circnit  Judge. 

Freed,  a  merchant  at  Dardanelle,  ordered  of  Walker  Bros.  & 
Oo.,  merchants  at  St.  Lonis  and  Memphis,  a  hill  of  dry  goods. 
Walker  Bros.  &  Co.  transmitted  the  order  to  Lehman,  Abrahams 
&  Co.,  merchants  at  New  Orleans,  with  directions  to  ship  the 

floods  to  Freed,  at  Dardanelle,  and  send  the  invoice  and  bill  of 
ading  to  them.     Lehman,  Abrahams  &  Co.  filled  tlie  order,  and 
shipped  the  goods  to  Fi'eed  by  way  of  Hopefield ;  charged  them 
to  Walker  Bros.  &  Co.,  and  sent  tlie  invoice  and  bill  of  lading  to 
them,  and  they  charged  the  goods  to  Freed. 
At  Hopefield  the  goods  were  delivered  to  the  defendant  com- 

J^any,  to  be  transported  on  their  road  to  Argenta,  and  tlience  to  be 
orwarded  to  Freed,  at  Dardanelle.  While  die  soods  were  in  tran- 
sit from  New  Orleans,  Walker  Bros.  &  Co.  failed,  and  Lehman, 
Abrahams  &  Co.,  claiming  the  right  of  stoppage  in  transita, 
demanded  the  goods  from  the  defendant  company,  and  they  were 
delivered  to  them. 

Freed  then  sued  the  company  for  the  valne  of  the  goods,  for 
not  delivering  them  as  conti*acted  in  their  bill  of  lading. 

Upon  the  trial,  the  defendant  objected  to  the  introdnction  of 
the  lollowing  testimony  of  Freed ;  "  That  early  in  October,  1879, 
he  sent  an  order  to  Walker  Bros.  &  Co.,  of  St.  Lonis,  Mo.,  to  send 
him  some  sheeting  and  yam,  which  were  the  same  mentioned  in 
the  complaint,  and  the  same  were  charged  to  him   by  Walker 
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Bros.  &  Co.  Tliat  the  following  was  a  copy  of  a  letter  sent  by 
Lehman,  Abrahams  &  Co.,  of  New  Orleans,  to  Walker  Bros.  & 
Ool,  to  wit : 

New  Orleans,  La.,  Oct.  28, 1879. 
Messrs.  Walker  Bros.  &  Co.,  St.  Lonis : 

SiBS : — We  enclose  bill  of  lading  and  invoice  of  goods  shipped 
to  0.  M.  Freed,  as  per  your  instructions,  amounting  to  $507.44, 
for  whiclk  please  credit  our  account.  We  shipped  the  goods  via 
Hopeiield. 

Yours  truly, 

Lehmak,  Abrahams  &  Co. 

The  objection  to  this  testimony  was  overruled,  and  after  other 
testimony,  showing  tlie  facts  above  stated,  there  was  a  verdict  for 
the  pLiintiff,  and  from  final  judgment  the  defendant  appealed. 

Cohn  &  Colin,  for  appellant. 

First. — ^Tho  testimony  of  Fi-eed  was  iiTclevant  and  immaterial, 
and  comes  within  the  rule  res  inter  alios  acta,  etc  Freed,  so  far 
as  the  rights  of  L.  A.  &  Co.  could  bo  affected,  occupied  the  po- 
sition of  a  representative,  receiver  or  agent  of  W.  Bros.  &  Co., 
and  was  not  bound  as  a  purchaser  to  L.  A.  &  Co.  Benj.  on  Sales, 
l6t  Eng.  Ed.  p.  352 ;  Hard  man  v.  Booth,  1  H.  &  C.  803 ;  32  L. 
J.  Ex.  105.  No  sale  is  binding  unless  the  buyer  not  only  accepts, 
bnt  receives  the  goods.  (Benj.  on  Sales,  passim).  Freed  had  not 
paid  for  the  goods,  and  can  in  no  way  bo  prejudiced  by  the  exer- 
cise of  the  right  of  stoppage.  See  generally  authorities  cited 
Bopra^  and  Smith's  L.  C.  (U.  &  W.  Am.  notes),  p.  892,  vol.  1,  and 
p.  1195,  7th  Am.  Ed. ;  also  p.  1219  Ibid. 

Second. — The  case  in  12  Pick.  307,  is  not  applicable,  for  there  was 
a  complete  delivery  in  contemplation  of  all  parties.  But  it  shows 
that  tlio  right  of  stoppage  is  a  quasi-lien,  and  such  a  lien  L.  A. 
&  Co.  had  as  vendors.  Benj.  on  Sales,  Ist  Eng.  Ed.  p.  695; 
Oppenheim  t;.  Russell,  B.  &  P.  42. 

Freed,  tliouc^h  named  as  such,  was  not  the  consignee  of  L.  A.  & 
Co.,  bnt  W.  Bros.  &  Co.  were.  He  could  sue  on  the  bill  of  lad- 
ing. Sec.  589,  Story  on  Bailm.  8th  Ed. ;  G.  W.  E.  R.  v.  McCo- 
mas,  83  Ills.  185;  so  could  the  consignor,  Hooper  v.  Chicago,  etc., 
27  Wis.  81 ;  Blanchard  v.  Page,  8  Gray,  Mass.  281 ;  So.  Ex.  Co. 
V.  Craft,  49  Miss.  480;  44  Ala.  101 ;  49  N.  Y.  188;  19  N.  H. 
387;  Story  on  Bailm.,  8th  Ed.,  sec.  589,  and  so  could  any  person 
in  interest  Wells  on  Bes.  Adjndicata,  sees.  67,  64,  74  and  16, 
and  Code.  Hence,  because  a  person  is  entitled  to  sue,  and  is  con- 
signee, is  not  the  criterion  whether  the  vendor  may  exercise  the- 
right     Tills  shows  that  it  is  not  essential,  in  all  cases,  that  the 

Srson  named  as  consignee  in  the  bill  of  lading  must  bo  insolvent 
le  insolvency  of  the  vendee  is  the  criterion,  and  not  of  some 
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snb-vendee,  or  consignee.  In  lie  Golding,  Davis  &  Co.  v.KiitgKt 
&  Son,  42  L.  T.  Rep.  N.  6.  270 ;  Houston  on  Stoppage,  «to.,  du 
1 ;  Beni.  on  Sales,  cli.  5 ;  Smith  L.  C.  p.  217,  7tU  Ed. 

Freed  was  not  a  bona  iide  purcliaser  for  a  valuable  considera- 
tion ;  he  was  not  a  purchaser  at  all ;  he  paid  no  value ;  he  received 
no  bill  of  lading.  W.  Bros.  &  Co.  were  the  purchafiers^  and  on 
their  insolvency  the  right  attached. 

9  Heisly  (Tenn.)  3S8  and  Eaton  v.  Cook,  23  Yt.  60^  are  not 
applicable.  In  the  former  there  had  been  complete  deli vcrj;,.  etc, 
and  in  the  latter  there  was  no  sale  on  credit 

Thii-d. — ^Veudee  sells  subject  to  vendor's  right  of  stoppage. 
Dixon  V.  Yates,  5  B.  &  A.  313;  Jenkins  v.  Usborne,  8  Scott,  Tl'. 
R.  5U5 ;  7  M.  &  G.  678. 

B.  C.  Brawn,  also  for  appellant. 

1.  Freed  is  in  no  way  damaged — ^avers  no  special  damafles.  He 
has  not  paid  for  the  goods,  nor  is  he  liable  to  W.  Bros.  &  Co.  nn-* 
til  he  does  receive  them.  There  is  no  privity  between  him  and  L. 
A.  &  Co.  They  made  no  contract  with  him,  bad  sold  him  noth- 
ing, and  were  under  no  obligation  to  deliver  goods  to  him ;  conse- 
quently tliere  was  no  privity  between  Freed  and  tlie  defendant 
Ciirrier.  Privity  arises  fi-om  mutuality  of  obligation.  The  carrier 
was  the  a^nt  of  L.  A.  &  Co.,  and  they  had  the  right  to  coonteiv 
mand  anarevoke  their  orders  to  their  agent. 

The  order  from  Freed  to  W.  Bros.  &  Co.  is  res  inter  aliso  acta. 
Tlie  right  of  stoppage  exists  so  long  as  the  transitus  exists,  and 
the  transitus  is  not  at  an  end  until  the  goods  have  reached  the 
place  named  by  the  buyer,  to  the  seller,  as  the  place  of  destination. 
Benj.  o4]  Sales,  1st  Ed.  643.  The  vendor  has  tlie  right  to  rc-tsJce 
the  goods  before  they  ai-e  actually  delivered  to  the  vendee,  or  some 
one  whom  ho  means  to  be  his  agent,  to  take  possession  of,  and 
keep  the  goods  for  him.     lb.  635. 

2.  The  true  and  only  criterion  of  the  right,  is  the  insolvency  of 
the  purchaser.  It  is  based :  Ist,  Sale  on  credit;  2d,  Insolvency  of 
the  purchaser ;  and  3d,  That  the  goods  have  not  reached  the  pur- 
chaser or  his  agent,  or  the  place  of  destination ;  but  are  still  in  the 
possession  of  the  carrier  qua  carrier.  lb.  627;  Hutchison  on 
Carriei-8,  409 ;  Reynolds  v.  Boston,  etc.,  R.  R.  43  N".  H.  680.  All 
these  circumstances  are  fonnd  here.  The  fact  tliat  tlie  purchaser 
named  Freed  to  receive  the  goods  cannot  alter  the  principle  on 
which  stoppage  is  based,  that  ^^  one  man's  goods  sliall  not  be  appro- 
priated to  payment  of  another  man's  debts."  Cites  Ex  parte  Gold- 
inff,  supra,  and  Mohr  v.  B.  &  A.  R.  R.,  106  Mass.  107. 

J.  M.  Moore,  for  appellee. 
«    The  right  can  only  be  exercised  between  vendor  and  iwndde, 
and  dnring  the  transit  from  vqndor  to  vendee.    L.  A.  &  Co.  were 
the  vendors,  and  W.  Bros.  &  Co.  their  vendees,  and  the  soods  were 
delivered  to  the  carrier  for  shipment  to  a  different  destination ;  it 
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inert  eKitemplatad  that  they  dionld  «ver  reach  tho  poBntnon 
•of  W.  Bro6;  A  Co.  Tho  bill  of  hiding  was  in  name  of  vcprnt- 
lee.  [Every  circnmstance  cononrred  to  defeat  the  ri<rht  &s& 
Eatton  t;.  Gooky  32  Vt.  58 ;  Bowley  v.  Bigelow,  12  Pick.  813 ; 
Stubbs  iPi  Lund,  7  Mass.  453 ;  Noble  «.  Adains,  7  Taunton^  59. 
I>clivery  of  goods  to  carrier  is  a  constructive  delivery  to  the  oon- 
signee,  and  safficient  to  pass  th^ie.  Cmmbacker  v.  Tucker  & 
Mainilton,9  Ark.  370 ;  Mogrnder  &  Bro.  v.  Gtix^y  33  Md.  334.      ' 

'Whon  tho  relation  of  vendor  and  vendee  exists,  tho  delivery  it 
eabject  to  the  nVht  of  stoppage  in  transitu  in  the  vendor  qma. 
▼<mdor.  Benjamin  on  Sal^  sec  832 ;  1  Smith,  L.  0.,  5th  Am. 
Ed.,  874-5,  908. 

Appellee  was  neither  the  vendee  nor  sub-vendoe  of  L.  A.  &  Ool, 
«iid  iience  no  right  existed  m  them. 

S^KJK,  J. — There  was  no  error  in  admitting  tho  testimony  of 
plaintiff,  Freed,  to  sliow  that  he  had  ordered  the  goods  from  Walker 
broB.  &  Co.     The  right  of  stoppage  in  transitu  docs  not  arise  from 
4Uiy  contract  between  tlie  parties.     It  is  a  commercial  right,  arising 
from  tlie  cirtiuiustanccs;  and  it  is  competent  to  sliow  tiie  facts. 
The  fact,  intended  to  be  shown  by  this  testimony  was,  tliat  the 
plaintiff,  Fi*eed,  to  whom  the  goods  were  sliipped,  was  the  real 
owner,  by  purcliase  from  Walker  Bros.  &  Co.,  and  that  the  goods 
mrere  not  shipped  to  him,  as  the  agent  of  Walker  Bros.  &  Co.,  who 
ordered  them  from  the  New  Orleans  iirm,and  directed  them  to  be 
«ent  to  Fi*eed  at  Dardanelle ;  but  that  the  goods,  if  they  had  come 
to  his  possession,  would  have  been  received  by  him^  not  as  the 
goods  of  Walker  Bros.  &  Co.,  but  as  his  own.    In  other  words,  it 
tended  to  show  that  the  relation  of  vendor  and  vendee  did  not 
exist  between  him  and  the  consignoi-s,  but  between  him  and  the 
firm  of  Walker  Bi*os.  &  Co.;  and  that  tliere  was  never  any  consign- 
ment, or  transitus  of  the  goods  to  the  original  purchasers,  either  in 
their  own  names,  or  to  them  in  his  name  as  agent.    If  he  luul 
really  been  the  agent  of  Walker  Bros.  &  Co.,  or  under  any  obliga-  > 
tions  to  receive  the  goods  for  them,  the  right  of  Lehman,  Abrahams 
-&  Co.,  the  consignoi's,  to  stop  them  in  transitu  could  not  be  doubted ; 
but,  as  he  had  never  had  any  transactions  with  Lehman,  Abrahams 
4&  Co.,  and  liad  never  rcpit^sented  himself  to  them  as  the  agent  of 
the  purchasei's;  and  as  ho  had  made  himself  responsible  to  Walker 
Bros.  &  Co.,  and  would  have  received  the  gooas  absolutely  as  his 
-own  property,  in  his  own  right,  if  they  had  not  been  intercepted, 
then  it  becomes  a  grave  question  whether  or  not  the  right  of 
stoppage  in  transitu  ever  existed  at  all ;  or,  if  it  existed,  whether  it 
should  not  be  considered  as  existing  in  Walker  Bi*06.  &  Co.,  the 
real  vendors  to  Freed,  upon  his  insolvency,  if  it  had  occurred.    It 
was  proper  to  bring  before  the  Court  all  the  facts  showing  tho 
actaai    status  or  condition  of  things,  that  it   might  deternune 
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the  righto  of  the  parties,  within  the  scope  to  which  the  doctrine  of 
stoppage  ill  transitu  extends.  To  such  cases  tlie  prohibition  against 
showing  res  inter  alios  acta  does  not  always  apply. 

The  true  state  of  the  case,  as  developed  by  the  record,  is  simply 
this :  Lehman,  Abrahams  &  Co.,  upon  the  request  of  Walker  Bros. 
&  Co.,  and  taking  them  as  paymasters,  shipped  goods  to  Freed,  at 
a  point  distant  from  the  business  place  oi  either.  It  was  never 
contemplated,  from  anything  that  appears,  that  the  goods  were  in- 
tended  to  i*each  Walker  Bros.  &  Co.,  or  their  agents,  or  to  come 
into  their  possession.  The  fact  is,  tliey  were  not;  and  there  is 
notliing  from  wliich  the  sliippers  might  fairly  have  presumed  an 
intention  on  the  part  of  Walker  BiX)S.  &  Co.  to  take  control  of 
them  at  their  dcstmation,  or  retain  any  propeity  in  them.  Freed 
remains  solvent.    Walker  Bros.  &  Co.  became  insolvent,  and  the 

?oods  were  redelivered,  by  the  carrier,  to  Lehman,  Abrahams  & 
lo.,  before  they  came  to  Freed's  possession. 

Is  the  carrier  responsible  to  Freed  for  that!  The  goods  became 
his  property,  on  consignment  absoluteljr  and  against  all  the  world, 
subject  only  to  the  carrier^s  lien  for  freights ;  whidi,  under  the  cur- 
cumstances,  it  would  have  been  idle  to  tender ;  and  any  light  of 
stoppage  in  transitu  which  might  exist.  Had  Lehman,  Abndiams 
&  Co.  that  right?  If  not,  the  action  of  the  court  is  correcL  If 
they  had,  it  must  be  reversed. 

In  the  present  condition  of  commerce,  it  is  not  uncommon,  as  in 
this  case,  for  purcliasera  to  direct  their  vendors  to  consign  the 
articles  to  customers  of  the  former,  with  whom  the  shippers  have 
no  privity  whatever. 

The  distinction  between  vendor  and  consignor  and  vendee  and 
consignee,  sometimes  lost  sight  of  in  the  old  cases,  has  thus  become 
a  matter  of  vast  importance  in  these  triangular  transactions;  and, 
there  being  only  one  transit,  it  is  a  weighty  matter  to  determine 
who,  during  that  transit,  has  the  right  of  stx)ppnge,  and  upon  whose 
insolvency ;  whether,  in  this  case,  it  would  liave  been  m  Walker 
Bros.  &  Co.,  or  in  Lehman,  Abrahams  &  Co.,  on  the  insolvency 
of  the  consignee  Freed,  if  in  either.  It  could  not  have  been  in 
both;  for  that  would  produce  an  unseemly  conflict.  If  in  Leh- 
man, Abrahams  &  Co.,  the  contingency  has  not  arisen ;  for  Freed 
is  not  insolvent  If  in  Walker  Bros.  &  Co.,  upon  what  principle 
can  it,  on  their  insolvency,  arise  in  favor  of  the  New  Orleans  con- 
signors, against  the  solvent  vendee  of  Walker  Bros.  &  Co. !  If  in 
neither,  in  case  of  Freed's  insolvency,  but  only  in  lichman,  Abra- 
hams <&  Co.,  in  the  contingency  of  the  insolvency  of  Walker  Bros. 
&  Co.,  then  we  have  the  case  presented  of  a  solvent  consignee, 
ready  and  .willing  to  pay  for  his  goods,  subject  to  have  them  taken 
upon  the  default  of  a  party  for  whom  he  is  not  liable,  and  whose 
actions  he  cannot  control.  If  more  attention  had  been  paid  in  tlie 
discussions  to  the  distinction  between  consignee  and  vendee,  and 
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consignor  and  vendor,  the  decisions  would  have  cast  on  this  point 
more  light  than  we  now  have. 

A  review  of  the  authorities  shows  that  the  ri^ht  has  never  been 
applied  in  cases  where  the  consignor  claiming  it  has  not  been  the 
vendor,  and  the  consignee  (upon  whose  insolvency  it  arises)  the 
purchaser  and  debtor.  LcHtl  Chancellor  Baron  Eyte  remarked, 
in  KinlDch  et  al.  v,  Craig,  in  1790  (3  Term  Kep.,  p.  787),  that  the 
rig^it  never  occurred,  but  as  between  vendor  and  vendee. 

It  will  simplify  tlie  matter  to  bear  in  mind  when  the  terms 
"consignoi*^*  and  "consignee"  are  used,  that  by  the  former  is  meant 
a  vendor  who  ships,  and  by  the  latter,  a  purchaser  to  whom  they  have 
been  sent  It  is  the  real  interest  on  one  side  and  liability  on  the 
other  M'hich  gives  the  right ;  not  the  technical  designation  of  the 
parties  in  the  bill  of  lading.  (See  notes  to  case  of  Lickbarron  v. 
Mason,  Smith's  Leading  Cases,  vol.  I.,  p.  QOl.) 

It  is  equally  clear  from  all  the  cases,  that  the  right  has  never 
been  exercised,  save  upon  the  transit  of  the  goods  from  a  vendor  to 
the  pnrchaser  from  him. 

Freed  bought  the  goods  from  Walker  Bros.  &  Co.  They  were 
his  vendors  and  to  them  only  was  he  liable.  There  can  be  no 
doubt  that  if  the  goods  had  taken  their  natural  coui*8e,  and  been 
8bipp<>d  b\'  the  original  owners  to  Walker  Bros.  &  Co.,  their  ven- 
dees, the  right  of  stoppage  would  have  attached  against  the  latter, 
upon  their  insolvency ;  and  the  goods  might  have  been  reclaimed 
during  tliat  transit.  But  if  they  had  reached  Walker  Bros.  &  Co., 
and  been  bv  them  resliipped  to  Freed  at  Dardanelle,  it  is  equally 
clear  that  tfie  original  vendors  would,  on  that  transit,  have  had  no 
right  of  stoppage,  in  any  event ;  but  it  would  have  been  in  Walker 
Bros.  &  Co.,  upon  the  contingency  of  Fi'eed's  insolvency.  Quite  as 
dearly,  Freed  never  contemplated,  nor  can  be  presumed  to  have 
assented  to  any  other  or  different  right  of  stoppage  of  the  goods, 
than  in  case  of  his  own  insolvency,  ou  the  transit  from  his  vendors 
to  himself. 

Neither  transit  was  used.  By  agreement  between  Walker  Bros. 
t  Co.  and  the  original  vendors,  another  was  adopted,  which  con- 
templated that  the  goods  should  come  to  the  possession  of  the  ven- 
dee of  Walker  Bros.  &  Co.  without  ever  reaciiing  Walker  Bros.  & 
Co.  at  all.  This  was  before  any  shipment,  and  befoi'e  Lehman^ 
Abraliams  &  Co.  had  parted  with  possession.  It  is  not  like  a  sale 
by  a  pnrchaser  of  goods  on  their  transit  to  himself;  because,  when 
the  vendor  contemplates  a  transit  to  his  purchaser,  and  ships  ac* 
oordingly,  he  cannot  be  defeated  of  his  right  by  the  conduct  of  the 
purchaser  during  the  transit,  without  his  assent,  either  express  or 
implied,  in  case  of  the  assignment  of  the  bill  of  lading.  Here  he 
assents  to  a  different  destination  before  parting  with  his  property ; 
and  if  he  thereby  loses  his  right  of  stoppage,  it  is  his  voluntary 
act 
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A  oaso  Terj  nearly  in  point,  as  to  the  rights  of  parties  in  tfiis 
case,  is  that  of  Feise  et  al.  v,  Wray,  3  East.  93.  Browne,  a.  Loa- 
don  trader,  ordered  of  Fritzing,  a  Hainbarg  mercliant  a  qnautky 
of  beeswax.  JKTot  having  it,  Fritzing  procured  tlie  wax  from  an* 
other  merchant,  a  stranger  to  Browne  (having  witli  him  no  pririty 
of  contract),  and  shipped  it  to  Browne,  upon  the  tatter's  acconnt 
and  risk,  drawing  bills  npon  him  for  the  purchase  money.  Qpon 
the  insolvency  ofBrowne,  Fritzing,  by  his  agent,  stopped  the  goods 
in  transitu.  The  assignees  in  bankruptcy  of  Browne  bfXMight 
trover. 

In  Iiis  opinion,  Mr.  J.  Grose  remarked,  after  stating  the  promi- 
nent facts:  *^ There  was  no  privity  between  Browne  and  the  mer> 
chant  of  whom  the  wax  was  purchased."  *^  What  is  this,  then,, bat 
tjic  plain  and  common  case  of  the  consignor  of  goods,  who  lias  not 
received  payment  for  them,  stopping  them  in  transitn,  before  they 
get  to  the  hands  of  the  consignee  ?  It  is  said  that  no  sach  right 
exists  in  the  case  of  a  factor  against  his  principal.  If  tliis  were  a 
case  of  factor  and  principal,  merely,  I  slionld  find  great  difficnlty 
in  saying  that  it  dia.  But  here,  Fritzing  may  in  reality  be  consia- 
ered  as  Uie  vendor ;  for  the  name  of  the  original  owner  was  never 
made  known  to  the  bankrupt,  but  the  goods  were  purchased  and 
the  bills  drawn  in  Fritzing's  own  name ;  and  therefore  he  stands  in 
tlie  relation  of  vendor  as  to  Browne." 

Lawrence,  J.,  alluded  to  the  argunient  that  the  right  of  stoppage 
applied  solely  to  the  case  of  vendor  and  vendee ;  from  which  it 
was  contended  that  Browne  mnst  be  considered  as  the  principal 
for  whom  the  goods  were  originally  bought,  and  that  Fritzing  was 
only  the  factor,  or  agent ;  the  Hamburg  merchant  furnishing  the 
beeswax  being,  in  fact,  the  vendor  of  the  bankrupt;  and  that  there 
was  no  right  of  stoppage  in  Fritzing.  He  says:  ^'  If  that  were  so, 
it  would  nearly  put  an  end  to  the  application  of  that  law  in  this 
country  ;  for  t  believe  it  happens,  for  the  most  part,  that  orders 
come  to  merchants  hei'e  from  their  correspondents  abroad,  to  pur- 
chase and  ship  certain  merchandise  to  them.  The  inei*chant8  here, 
upon  the  authoritjr  of  those  oi*der8,  obtain  the  goods  from  those 
wliom  they  deal  with ;  and  they  charge  a  commission  to  their  cor- 
respondents abroad  upon  the  price  of  the  commodity  thns  ob- 
tained. It  never  was  doubted  but  that  the  mei'chant  here,  if  he 
heard  of  the  failure  of  his  correspondent  abroad,  might  stop  the 
goods  in  tiimsitn.  But  at  any  rate,  this  is  a  case  between  vendor 
and  vendee ;  for  there  was  no  privity  between  the  original  owner 
of  the  wax  and  the  bankrupt ;  out  the  property  may  be  considered 
a&  having  been  first  pni^chased  by  Fritzing,  and  again- sold  to 
Browne  at  the  fi»t  price,  with  tlie  addition  of  his  commission  mpon 
it.  He  th^D  became  the  vendor,  as  to  Browne,  and  consequently 
had  a  right  lo  stop  the  goods  in  transitu." 

Le  Blanc,  J.,  puts  the  case  in  this  wise :  ^^  The  situation  of  Frit- 
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ang  wa8  that  of  beitiff  employed  by  Browne  to  purchase  the  goods 
abroad,  and  to  ebnd  them  to  fiiin  here.  For  the  purpose,  tlieii,  of 
stopping  the  goods  in  transitu,  tliey  stood  in  the  relative  si tnation 
of  vendor  ana  vendee ;  though,  perhaps,  not  so  as  for  nil  pur|>06eft 
Fritzing  pledged  his  own  credit  in  the  purchase  of  tlie  goods  from 
tlie  original  owners ;  and  Browne  could  not  be  called  upon  for  the 
value  by  the  original  owners,  unless  tlie  goods  ciimo  to  his  bands 
and  he  luid  not  paid  or  accounted  for  tlie  value  of  them  to  Fritzing, 
with  whom  he  dealt.  Then,  clearly,  Fritzing  had  a  right  to  stop 
them  in  transitu."    And  so  all  the  Justices  agreed. 

I  have  cited  the  different  expressions  of  the  justices  in  that  ease 
in  order  to  show  the  true  grounds  of  their  conclusion,  and  that  tlte 
•differences  in  the  facts  between  that  case  and  this  wotijd  not  have 
been  eonsidered  material.  Thei*e  the  original  vendor  was  not  ad- 
vised of  the  name  of  the  ultimate  pni-chaser,  for  whom  the  goods 
were  intended ;  but  that  is  mentioned  only  as  conclusive  proof  of 
want  of  privity  of  contract,  and  it  was  upon  this  want  of  privity 
between  tlie  orignal  vendor  and  ultimate  purchaser,  that  the  right 
•of  stoppage  in  transitu  was  to  be  in  Fritzing,  the  immediate  ven- 
dor oi  Browne.  In  tlie  case  in  judgment,  the  want  of  privity  be- 
tween Lehman,  Abrahams  &  Co.  and  Freed,  is  even  more  marked 
than  if  they  had  not  known  Freed's  name. 

The  goods  were  sold  on  tlie  order  and  sole  credit  of  Walker 
Bros.  &  Co.;  the  bills  made  out  in  their  name,  and  at  their  request 
sent  to  them  witli  the  bills  of  lading. 

The  vendors  need  not  have  inquired  nor  known  anything  of 
Freed.  He  was  nothing  to  them,  nor  tliey  to  him.  The  goods 
were  put  in  a  carrier's  hands,  dii'ected  to  him,  simply  as  a  mode 
of  disposition  of  them,  directed  by  the  purchasci's. 

In  the  American  Notes  to  Smith's  Leading  Cases  (ubi  supra)  it  is 
said  :  •*  It  is  not  necessary,  however,  in  order  to  support  the  right 
ef  stoppage  in  transitu,  that  the  consignor  should  be  the  origi-  ' 
oal  owner  of  the  goods,  or  have  purchased  them  on  his  own  ac- 
count. Although  acting  as  an  agent  for  a  commission,  and  with 
the  view  of  paying  for  them  ultimately,  with  funds  derived  from 
the  consignee,  still,  if  he  have  obtained  them  on  his  own  risk  and 
credit,  he  will  be  entitled  to  stop  them  in  tmnsitn,  oti  the  itisolven- 
cy  of  the  latter,**  citing  American  cases,  and  also  Jenkyns  v.  Us- 
borne,  7  Man.  &  G.  678. 

In  view  of  tliese  principles,  I  think  it  plain  that  if  Freed  had 
himself  become  bankrupt  upon  the  ti^ansit  of  the  goods  from  New 
Orleans  to  Dardanelle,  there  would  have  been  no  right  of  stoppage 
in  Lehman,  Abraliams  &  Co.,  as  there  would  be  in  Walker  Bros.  & 
Co.,  notwitlistanding  the  goods  had  been  shipped  from  New  Or- 
leans, tliej  being  tiie  true  owners  and  vendors  as  regards  Freed ; 
we  may  ssifely  take  this  standpoint,  and  consider  from  it  wliether 
<nr  not  the  former  firm,  by  agreeing  to  consign  upon  a  transit,  bur- 
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dened  with  a  riglit  of  stoppage  in  behalf  of  Walker  Eros.  &  Co. 
upon  one  contingency,  mu  claim  for  themselves  a  right  of  stoppage 
in  another;  to  wit:  the  insolvency  of  Walker  Bros.  &  Co.  I 
have  never  heard  of  any  case  which  held  that  the  same  goods,  or 
the  same  transit  niight  be  subjected  to  two  conflicting  rights  of 
stoppage  upon  different  contingencies. 

I  tin'iik  it  wonlci  result  that  no  riglit  of  stoppage  as  to  tlicse  goods 
remained  in  Lehman,  Abraliams  &  Co.  in  any  event 

Althongh  the  contingency  upon  wliich  tliey  claim  that  their 
right  arises,  is  the  insolvency  of  Walker  Bros.  &  Co.,  it  is  not  im- 
mediately against  them,  or  to  prevent  the  goods  reaching  them, 
diat  its  exercise  is  attempted.  It  is  to  prevent  the  goods  from 
reaching  Freed,  who  does  not  Ptand  in  the  position  of  a  purchaser, 
during  tnmsit,  but  of  one  who  has  been  accepted  by  Lehman, 
Abrahams  &  Co.  before  shipment,  as  the  person  entitled  to  receive 
them,  as  owner,  and  not  as  their  vendee.  There  is  nothing  in  the 
record  to  bring  this  case  within  the  class  where  tlio  purchaser  des- 
ignates a  place  of  delivery  different  from  his  own  place  of  business, 
for  if  to  he  delivered  for  him,  or  to  his  use,  at  any  named  place, 
the  right  of  stoppage  remains  nntil  he  receives  them. 

Even  upon  the  supposition  that  Freed  has  not  paid  Walker  Bros. 
&  Co.  for  the  goods,  and  might  defend  a  suit  against  him  by  plead- 
ing this  stoppage — a  point  not  necessary  to  decioe — this  wonla  then 
resolve  itself  into  an  effort  on  the  part  of  Lehman,  Abrahams  & 
Co.  to  secure  a  preference  over  other  creditors  of  Walker  Bros.  & 
Co.  by  diverting  to  themselves  the  value  in  goods  of  so  much  of 
the  assets  of  the  latter  firm  as  consists  of  Freed's  debt.  If  they 
had  such  right  to  save  themselves  upon  a  plank  of  the  shipwreck, 
there  was  certainly  a  counter  right  on  the  part  of  Freed  to  receive 
his  goods  and  pay  for  them  to  whoever  might  be  entitled.  He  is 
solvent,  and  may,  in  the  absence  of  proof  to  the  contrary,  be  con- 
sidered willing  to  pay  for  the  goods  in  full.  I  think  it  wonid  be 
difficult,  amongst  all  the  cases,  to  find  one  where  the  right  of  stop- 
page in  transitu  has  been  used  to  defeat  tlie  owner  and  consignee  of 
goods  of  their  possession,  without  any  default  of  his  own.  it  can- 
not be  presumed  to  be  a  matter  of  indifference  to  Freed,  whether 
he  shall  take  his  goods  and  pay  for  them,  or  lose  them  and  be  ex- 
cused, and  the  carrier  had  no  right  to  decide  this  for  him,  and 
restore  the  goods  to  Lehman,  Abrahams  &  Co. 

A  leading  case  in  America  upon  this  point  is  that  of  Stnbbs  v. 
Lund,  7  Miiss.  453.  Chief  Justice  Pai*sons  upon  thefacts  in  that  case, 
which,  however,  are  not  analogous  to  these,  remarked  upon  the 
general  principle,  that  tlie  tioie  distinction  governing  the  right  of 
stoppage  in  transitu,  is  this:  '*  Whether  any  actual  possession  of 
the  consignee  or  his  assigns,  after  the  teimination  of  the  voyage, 
be  or  be  not  provided  for  in  the  bill  of  lading.  When  such  actual 
possession  after  tlie  termination  of  the  voyage  is  so  provided  for. 


MBMPHI8,  ETC.,  B.  B.  GO.  9.  FBBEDU  SU 

then  fhe  rigbt  of  stoppage  in  transitu  remains  after  the  shipment. 
Thns^  if  goods  are  consigned  on  credit,  and  delivered  on  board  a 
ship  chartered  by  the  consignee,  to  be  imported  hj  Iiim,  the  right  of 
stoppage  in  transita  remains  after  the  shipment.  Bnt  if  tlie  goods 
are  not  to  be  imported  by  the  consignee,  out  to  be  transported  from 
the  place  of  shipment  to  a  foreign  market,  the  right  of  stoppage  in 
transita  ceases  upon  the  shipment,  the  transit  being  then  completed, 
because  no  other  actual  possession  of  the  goods  by  the  consignees 
18  provided  for  in  the  bill  of  lading  which  expresses  tlie  terms  of 
the  shipment." 

These  remarks  are  applicable  to  the  case  in  judgment  tliis  far: 
That,  here,  tlie  goods  were  not  purchased  by  Walker  Bros.  &  Co., 
to  be  imported  by  them  to  St.  Louis  or  Memphis,  where  their 
business  nouses  were,  and  no  possession  by  them  was  ever  contem- 
plated ;  but  they  were  put  upon  a  steamer,  by  their  directions, 
and  with  the  assent  of  the  vendors,  to  be  transferred  from  the 
place  of  sliipment  to  Dardanelle,  in  Arkansas ;  which,  as  to  com- 
mercial matters,  ^^  may  be  considered  a  foreign  market.'^  In  further 
illustration,  he  says:  ^^If  a  ship  sail  from  this  country  to  Great 
Britain,  with  the  intention  of  taking:  on  board  ffoods  for  divers 
pei»>n4  or  freight,  to  bo  transported  to  a  foi^'gn  market,  as  the 
mercantile  adventures  of  diffci'ent  shippers ;  if  goods  are  so  shipped 
by  the  several  consignoi's,  there  is  no  transit  to  the  consignees  after 
shipment,  and  no  right  of  stopping  remains  with  the  consignor. 
But  it  is  otherwise  when  several  pei^ons  import  goods  in  a  general 
ship,  on  their  own  credit  and  risk ;  for  a  future  actual  possession  by 
them  is  provided  for  in  the  bills  of  lading." 

The  subsequent  case  of  Eaton  et  als.  v.  Cook,  32  Yt  58,  seems 
essentially  in  point.  The  plaintiffs,  Eaton  and  others,  hardware 
merchants  of  looston,  sold  and  shipped  goods  to  Cooke,  in  Ver- 
mont, upon  the  order  and  credit  of  I5arnes  &  Brothci^s,  a  firm  with 
which  they  had  dealings.  They  gave  Cooke  a  receipt  for  the  bill, 
as  paid  by  the  order  of  Barnes  &  Bros.,  and  charged  them  up  to 
the  latter  firm.  During  the  transit  Barnes  &  Bros,  failed,  and  the 
firm  of  Eaton  &  Co.  demanded  the  goods  of  a  depot  agent,  before 
diey  reached  their  destination.  He  delivered  tnem,  however,  to 
Cooke,  upon  being  indemnified,  and  Eaton  et  als.  brought  tit>VQr* 
The  jud^cnt  below  was  for  Cooke,  which,  on  appeal,  was  affirmed. 

The  court  held,  1st,  That  if  the  matter  were  to  be  viewed  as  a 
sale  directly  from  Eaton  &  Co.  to  Cooke,  there  was  no  credit,  and 
consequently  no  right  of  stoppage.  2d.  Viewed  as  a  sale  to  Barnes 
A  Bros.,  and  a  re-sale  by  tucm  to  Cooke,  the  right  of  stoppage 
oonld  not  be  maintained.  For  if  the  vendors  knew  that  the  pur- 
chase was  for  the  purpose  of  a  re-sale,  or  consented  to  it,  thev  were 
bound  by  the  new  destination  as  a  final  and  irrevocable  delivery ; 
and  8d.  The  opinion  says :  ^'  If  we  attempt  to  make  it  a  sale  to 
Barnes  &  Bros.,  and  to  find  a  journey,  or  transit,  there  was,  in 
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fwty  Mthii^  of  tlie  kind  oontemplated^  6o  far  as  llie  fendeea  warn 
monmnmd  ^nnd  added,  **  upon  me  deliveiy  to  tlie  eanier,  it  bad 
affeatwdly  come  to  the  pofiwaaioii  of  Baniea  d?  Broa^  aa  inodi  aa 
ever  it  was  ounteiii  plated  it  woald  oome  f*  and  that  ^  tiiia  iscxpreaBlj 
feeacMced  in  nnmeroua  caaea." 

Tbete  conclnaiona  commend  tliemadvea  to  na  aa  obviaQS  and 
aMiMi,  and  we  tbink  tbej  apply  with  equal  foroe  to  tbia  case. 

We  bave  carefallj  eoiiaidered  a  report  of  tbe  caaa  of  Ex  parta 
Oolding,  Cavia  &  Co^  in  tbe  Court  of  Appeals  in  Baukmptcy  in 
England,  pnblialied  in  '*  Tlie  Law  Timea,"  of  May  8tli,  1880,  wliicb 
baa  been  atron^lj  pressed  aa  autboritj-  per  contra,  by  tlie  coQiisel  for 
appellant.  Tbe  report  is  not  very  intelligible,  aa  publiabed  in  the 
xiiues,  but  it  seems  to  have  the  bearing  chimed  by  counaeL  How* 
ever  tliat  may  be,  we  are  of  opinion  that  tlie  weight  of  authority 
la  with  tlie  v  erniont  case  above  cited,  and  we  are  diaposed  to  follow 
tliat.  We  think  the  firm  of  Lehniaii,  Abraliama  A  Caliadnot  the 
right  to  atop  the  gooda  in  transitu,  and  that  tbe  verdict  waa  prop- 

jaoum. 

fleeiiotfl^GAm.aDd£og»R.  "EL  Om.  VOL 


St.  Louib,  L  M.  ahd  S.  Bt.  Cb^ 
Secht,  Snrvg.  Part. 

(88  Arhatuat  BepcrU^  857.     1888^) 

Id  aa  sdiAn  for  tbo  destruction  of  property  the  allegation  of  ownership  in 
Ihe  plaintiff  hi  nutemli  and  a  failure  to  deny  it  in  the  answer  Is  an  admissioa 
olitstniili. 

Wlicn  modiffeatiohR  to  instructions  are  excepted  to  the  bill  of  exceptions 
must  show  I  tie  modificstion,  'and  wiint  the  instruct  ions  are,  ss  amended; 
ether  wise  this  court  cannot  tell  whether  they  nre  right  or  wrong. 

▲  niiIroa<1  oom|iany  hss  tlie  riglit  to  detach  burning  cars  from  the  train  and 
ma  them  off  on  a  fipur  of  the  tmck  so  as  to  save  the  train,  and  main  track, 
unlen  dnmapcsto  tiic  property  of  others  are  apparent,  and  the  probable  re- 
sult; but  if  111  doing  f>o  tlu*y  stop  them  near  tlie  property  of  another  and  it  is 
eonsamed,  they  are  liiible  for  the  injury  if  by  proper  care  under  all  thecir* 
aumstanees  it  cotild  have  been  avoided. 

Though  a  burning  railroad  car  which  is  run  off  on  a  switch  to  save  the 
train  and  nuun  track  is  negligently  stopped  so  near  another^s  property  as  to 
ignite  and  consume  it,  the  company  is  not  liable  for  the  injunr,  if  the  owner 
of  the  pro|)crty,  or  his  agents,  or  employees,  having  charge  of  ft,  are  present 
and  can  save  it,  but  refuse  to  do  so;  or  if  they  arrive  after  the  property  is  on 
fire  they  must  save  what  tliey  can,  or  that  omitted  to  be  saved  win  go  in 
mitigation  of  tbo  damsges;  but  agents  or  employees  of  tlia  owner  in  other 
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■ot  connected  with  the  property  are  under  no  legal  obligation  to 
priteet  it,  and  their  omission  to  do  so  is  not  oontribatoi;;  negligence  on  the 
past  of  the  owner. 


from  Clay  Circuit  Court. 
Hon.  L.  L.  Macky  Circuit  Jadge. 
Geo.  H.  Benton,  for  appellant. 

1.  Plaintiff  failed  to  prove  ownership  of  the  spokes.  The 
all^ation  of  ownership  is  not  sncli  an  allegation  as  the  statute 
calls  material,  and  requires  to*be  specially  denied  by  the  answer. 
The  denial  of  an  allegation  of  ownerahip  is  covered  by  the  general 
issue.  McClintock  v.  Lacy,  23  Ark.  215.  As  the  general  issue 
made  by  defendant's  answer  was  not  objected  to  by  motion  to 
make  more  specific,  plaintiff  should  have  proven  under  the  code  all 
that  was  necessary  to  sustain  his  case  under  the  old  practice. 

2.  There  is  no  proof  of  negligence,  nor  of  any  act  or  omissioi^ 
which  can  be  construed  &s  such.  TIic  employees  had  a  right  to 
use  tbe  spur  for  the  purpose  they  did  to  the  end,  and  this  use  wa& 
reasonable  under  the  circumstances,  and  "  a  party  is  not  answerable 
Id  damages  for  the  reasonable  exercise  oi  a  right,  unless  upon 

?foo{  of  u^ligence,  unskilfulness  or  malice.^'    It.  Co.  v.  Yeager,. 
5  Penn.  St.  121. 

Tbe  onus  to  prove  negligence  was  on  plaintiff.  This  is  not  a. 
parallel  ease  to  Milwaukee  B.  K.  Co.  v.  Eellogg,  44  U.  8.  469. 
The  burning  of  the  spokes  was  not  ^  a  result  reasonably  to  be  ex- 
pected *'  from  switching  the  cars.  See  Ryan  v.  By.,  85  K.  Y. 
210 ;  Kerr  t^.  Ry.,  62  Penn.  353. 

8.  As  to  errors  in  instructions  given  and  modified,  see  27  Ga.,. 
481 ;  St.  L.,  I.  M.  and  S.  Ry.  v.  Freeman,  26  Ark. ;  Milwaukee 
Ry.  V.  Kelloss,  supra ;  Thompson  on  Neg.,  VoL  1,  p.  168 ;  Toledo 
etc,  Ry. «.  rmdar,  88  Ills.  457.  Plaintiffs  employees  guilty  of 
contributory  negligence.  Wharton  on  Neg.,  sees.  3*11,  877 ;  Slier. 
and  Bed.  on  Neg.,  sec.  885 ;  111.  Cent.  Ry.  v.  McClelland,  42  Ills. 
8Wj  Ward  v.  R.  R.,  29  Wis.  144. 
U.  M.  &  G.  B.  Rose,  for  appellees : 

1.  There  being  some  evidence,  the  verdict  will  not  be  disturbed. 
81  Ark.  168 ;  lb.  196. 

2.  Tbe  testimony  shows  the  grossest  negligence,  perhaps,  wilful 
destrnetion  of  property. 

3.  It  was  not  the  duty  of  defendant  to  save  its  own  track  regard* 
9  of  injury  to  others.    Sic  utere  tno  ut  alienum  non  laedas. 

4.  Phmtill  not  responsible  for  failure  of  his  agents  employed  in 
other  departments  of  his  business  to  save  the  spokes.  Their  acts 
eoatd^oiity  bind  him  within  the  scope  of  their  agency. 

Henderson  &  Caruth,  also  for  appellees : 

The  question  of  negligence  was  properlv  submitted  to  tlie  jury. 
Hilwankee  R.  R.  t^.  Kellogg,  94  U.  S.  469.  ''  The  cai-e  must  be 
pioportibnate  to  the  danger.^'    Thomp.  on  Neg.«  YoL  1,  p.  15S- 
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Tho  loss  was  tlie  result  of  carelessness,  and  might  liave  been  fore- 
seen.   Toledo,  etc.,  K.  B.  v.  Pindar,  53  111.  457,  and  cases  cited. 

There  was  no  contribntoiy  negligence.  The  instructions  were 
too  rigid  a^inst  plaintiff.  Yaughan  v,  S.  K.  Co.,  5  HnrL  &  N. 
679;  73  Pcnn.  St.  121 ;  23  lb.  373;  31  Iowa,  176;  7  Kan.  308; 
15  Conn.  124;  41  Wis.  78. 

English,  C.  J. — I.  The  first  gronnd  of  the  motion  for  a  new 
trial  was,  tliat  the  plaintiff  failed  .to  pi-ove  his  ownership  of  tlie 
spokes. 

The  action  was  brought  against  the  St.  Lonis,  Iron  Mountain 
and  Southern  Ky.  Co.  by  Levi  Hecht,  surviving  pai*tner  of  the 
mercantile  firm  of  Hecht  &  Brother,  composed  of  plaintiff  and 
Samuel  Hecht,  deceased. 

The  complaint  alleged,  in  substance^  tliat  on  the  twentj-seventh 
of  November,  1879,  plaintiff  was  the  owner  of  about  40,000 
sawed  spokes,  of  the  value  of  $480.00,  which  he  had  placed  on  a 
spur  switdi  belonging  to  the  defendant  corporation,  in  the  town  of 
Corning,  pre|)aratory  to  having  the  same  shipped  to  a  market. 
That  on  said  day  two  care  loaded  with  cotton,  belonging  to  one  of 
defendant's  trains,  caught  tire,  and  defendant,  by  its  servants  and 
agents,  caused  said  burning  cars  to  be  switched  or  placed  on  said 
spur  switch,  and  by  the  negligence  and  unskilfulness  of  defend- 
ant, its  agents  and  servants,  said  burning  cars  were  allowed  to  run 
against  said  spokes,  whereby  they  were  destroyed. 

Tlie  suit  was  for  the  value  of  the  spokes. 

The  answer  of  defendant  denied  that  40,000  were  destroyed  at 
the  time  and  in  the  manner  stated  by  plaintiff.  Denied  that  said 
sawed  spokes  alleged  to  have  been  destroyed  were  worth  $480.00, 
as  statea  in  the  complaint.  Denied  that  the  loss  of  the  spokes  was 
caused  by  defendant's  negligence  or  unskilfulness  of  its  servants 
or  agents.  Denied  that  saia  property  was  destroyed  through  any 
fault  of  defendant,  but  alleged  that  said  property,  if  destroyed,  was 
so  destroyed  by  the  negligence  and  carelessness  of  himself  or  his 
servants  or  agents. 

The  answer  did  not  deny  the  allegations  of  the  complaint  that 
plaintiff  was  the  owner  of  the  spokes. 

At  common  law,  in  actions  for  trespass  for  injuries  to  property, 
the  plea  of  no*;  guilty  was  a  general  traverse,  and  put  in  issue  the 
allegations  of  title  in  the  plaintiff.  But  in  the  Code  pleading 
there  is  strictly,  no  general  issue,  and  material  allegations  of  the 
complaint,  except  as  to  value  and  amount  of  damsige,  not  specifi- 
cally controverted  by  the  answer,  are  admitted.  Gantt's  Dig.  sec. 
4608. 

The  allegation  in  the  complaint  that  the  plaintiff  was  the  owner 
of  the  spokes,  was  material,  for  without  general  or  special  property 
in  them,  he  had  no  right  of  action  for  their  destruction.    The  fail- 
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Bre  of  the  answer,  therefore,  to  deny  the  allegation  of  property  in 
the  plaintiff,  was  an  admifision  of  its  truth,  and  he  was  not  required 
to  prove  it,  as  he  woold  have  been  had  it  been  denied. 

There  was  some  proof,  however,  that  the  spokes  belonged  to 
Hecht  &  Brother,  and  it  was  admitted  on  the  trial  that  pTaintifE 
was  Burviving  partner  of  his  deceased  brother. 

II.  The  second  ground  of  the  motion  for  a  new  trial  was  that 
'^the  court  erred  in  giving  instructions  third  and  fourth  asked  by 
plaintiff,  against  the  objection  of  the  defendant." 

The  bill  of  exceptions  states  that ''  the  plaintiff  asked  for  the  fol- 
lowing instructions."  Then  they  are  copied ;  after  which  the  bill 
of  exceptions  further  states  that  ^^  the  aefendant  objected  to  the 
giving  of  the  second,  third  and  fourth  instructions;  the  court  sus- 
tainea  the  objection  as  to  the  second,  and  partially  as  to  the  third 
and  fourth,  to  which  ruling  of  the  court,  as  to  the  overruling  of 
the  defendant's  objection  to  the  thii-d  and  fourth,  and  giving  the 
same  as  amended,  the  defendant  excepted." 

Tliis  is  all  that  the  bUl  of  exceptions  shows  about  the  instruc- 
tions asked  for  plaintiff.  What  modification  the  court  made  in 
the  third  and  fourth,  or  how  they  read  as  amended  and  given, 
does  not  appear.  It  is  impossible  for  us  to  decide  whether '  the 
court  eirea  in  giving  the  two  instructions,  as  modified,  without 
having  them  before  us  in  the  amended  form  in  which  they  were 
given  to  the  jury. 

No  objection  was  made  by  defendant  to  the  first  instruction 
asked  for  plaintiff,  and  given  by  the  court.  It  was,  that  ^^  If  the 
jury  find,  nx>m  the  evidence,  that  certain  cars  of  defendant,  loaded 
with  cotton,  caught  fire,  and  that  its  agents,  servants  or  employees, 
ran  said  cars  into  the  spur  switch,  or  side  track,  for  the  purpose  of 
allowing  the  same  to  bum  there,  and  negligently  managed  said 
cars,  and  that  plaintiff's  spokes  were  destroyed  in  consequence,  they 
will  find  for  plaintiff." 

The  court  refused  the  second  instruction  moved  for  plaintiff, 
which  was,  in  effect,  that  if  the  jury  found  that  the  propertjr 
was  destroyed  by  a  fire  set  from  defendant's  burning  cars,  negli- 
gence on  the  part  of  defendant  would  be  presumed,  and  it  is  for  de- 
fendant to  rebut  such  presumption  by  evidence  of  due  cai^e. 

The  third  instruction,  as  it  appears  by  the  bill  of  exceptions,  to 
have  been  moved  for  plaintiff  was,  that "  The  jury  are  instructed 
that  the  defendant  would  be  liable  if  they  find  that  defendant  had 
no  ri^ht  to  destroy  the  property  of  others  merely  to  save  its 
own.'^ 

Whether  the  defendant  had  the  right  to  destroy  the  property  of 
others  merely  to  save  its  own,  was  a  question  of  law  for  the  court, 
and  not  for  the  jnry.  It  appears  from  the  bill  of  exceptions,  as 
above  shown,  that  the  court  modified  this  instruction,  but  in  what 
form  it  was  given  is  not  stated.    But  it  does  appear,  in  an  af ter- 

9  A.  ^b  £.  R  Cas.— 16 
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part  of  the  bill  of  exceptions,  as  will  be  particnlarlj  shown  bdow, 
that  the  court  charged  the  jury  that  it  was  the  paramonnt  duty  of 
the  employees  of  def  enilant  in  charge  of  the  tram  to  save  the  rest 
of  the  train  and  the  main  track  from  destmction  and  damage,  if 
they  could  do  so  without  damage  to  the  property  of  others,  etc. 

The  counsel  for  appellant  admits  that  the  objection  to  the  fourth 
instruction  moved  for  plaintiff,  and  given  in  some  modified  form 
not  appearing,  was  removed  by  the  eighth  instruction  given  by 
the  court  of  its  own  motion. 

So  we  find  nothing  in  the  second  ground  of  the  motion  for 
a  new  trial. 

in.  The  third  ground  of  the  motion  for  a  new  trial  was,  that 
the  court  erred  in  modifying  instructions  second,  third  and  sixth, 
and  in  refusing  the  fourth  and  seventh  asked  by  defendant. 

Before  considering  these  instructions,  and  others  c^ven  by  the 
court  of  its  own  motion,  the  giving  of  which  was  made  the  fourth 
ground  of  the  motion  for  a  new  trial,  it  is  proper  to  state  the  sub- 
stance of  the  evidence,  introduced  on  the  trial,  to  which  the  in- 
structions related. 

It  appears  from  the  evidence  that  the  spur  switch,  mentioned  in 
the  complaint,  started  from  the  west  side  of  the  main  railway  track, 
north  of  the  depot  at  Coming,  and  ran  south,  near  to  Harb's  fac- 
tory. The  witnesses  for  the  plaintiff  stated  that  it  was  from  one 
hundred  and  fifty  to  one  hundred  and  seventy-five  feet  long. 
Pierce  Galvin,  witness  for  defendant,  and  section  foreman  at 
Coming,  stated,  on  his  examination  in  chief,  that  it  was  about 
one  hundred  and  twenty  feet  long,  but,  on  cross  examination^ 
he  said  it  would  hold  about  seven  cars.  The  length  of  flat  cars 
need  for  carrying  cotton  wag  proven  to  be  twenty-eight  feet  If 
the  switch  would  hold  seven  of  them  it  must  have  been  one  hun- 
dred and  ninety-six  feet  long.  It  had  a  slight  down-grade  from  the 
main  track,  it  was  used  tor  loading  spokes,  staves  and  lumber, 
from  Harb's  factory,  for  putting  off  freight,  and  for  taking  cars 
from  and  putting  them  on  the  main  track. 

Hecht  &  Bro.  directed  to  be  piled,  for  the  convenience  of  ship- 
ment, about  31,618  wheel  spokes,  sawed  at  Harb's  factory ;  on  the 
west  side  of  the  spur  switch  the  pile  commenced  below  the  end 
of  the  switch  and  extended  up  to  it  towards  the  main  track,  about 
twenty-five  feet,  was,  say  five  feet  high  and  six  feet  distant  from 
the  west  side  of  the  switch.  The  pile  was  in  four  separate  lots, 
stacked  near  each  other  and  in  the  same  line. 

About  three  o'clock  of  the  night  of  the  twenty-seventh  of  No- 
vember, 1879,  a  north-bound  freight  train  of  the  defendant  cor- 
poration had  stopped  at  Coming,  waiting  for  orders.  It  was  on 
the  main  track,  near  a  hotel.  It  seems  the  two  rear  flat  cars  were 
loaded  with  cotton.  When  the  conductor  discovered  one  of  them 
to  be  on  fire,  he  caused  the  train  to  be  moved  forward  on  the  main 


ST.  LOUIS,   I.  X.  AND  8,  BY.  CO.  «.  HBCfiT.  29f 

track  to  the  spur  switch,  and  the  two  cotton  cars  to  be  backed  on' 
to  and  down  it  until  the  hind  tmcks  of  the  end  car  went  over  the^ 
termmas  of  the  switch,  where  the  two  cars  aflame  were  left  and 
burned.  The  spokes  caught  fire  from  the  blazing  cotton  cars,  and 
were  all  bnmed,  except  about  three  or  four  thousand,  which  were 
saved  by  employees  of  the  defendant  and  of  Hecht  &  Bro.  At  the 
time  the  conductor  discovered  the  cotton  to  be  on  fire  he  regarded 
the  hotel  and  adjacent  buildings,  as  well  as  the  main  track,  to  be 
in  danger,  and  hence  caused  the  burning  cars  to  be  put  on  the 
switch  and  detached  from  the  train  there.  The  wind  was  blowing, 
and  there  were  indications  of  a  storm.  Had  the  burning  cars  been 
stopped  by  brakes,  or  "  chunking,"  as  some  of  the  witnesses  said 
might  have  been  done,  after  they  cleared  the  main  track,  both  it 
and  the  pile  of  spokes  would  have  been  safe  from  the  fire. 

The  jurv  found  a  verdict  in  favor  of  plaintiff  for  $300.  Other 
features  of  the  evidence  will  be  noticed  below. 

The  defendant  moved  for  seven  instructions,  the  first  of  which 
the  court  gave,  and  which  was  as  follows : 

(1.)  "  If  the  jury  find  from  the  evidence  that  the  employees  of 
defendant,  after  discovering  that  the  cotton  was  on  fire,  were  not 

Siilty  of  negligence  in  their  effort  to  switch  the  burning  cara  into 
e  spur  of  the  railroad,  but  used  ordinary  caution  in  doing  the 
same,  under  the  circumstances  at  the  time,  to  prevent  any  unneces- 
sary damage,  they  will  find  for  defendant." 

The  second  instruction  moved  for  defendant  as  follows : 

(2.)  "  In  order  to  hold  defendant  liable  in  this  case,  the  jury  are 
instructed  that  the  burden  of  proof  is  on  the  plaintiff  to  show  that 
the  employees  of  defendant  were  guilty  of  negligence  at  the  time 
of  the  occurrence,  directly  causing  or  contributing  to  the  injury ; 
and  the  negligence  which  will  m&e  the  defendant  liable  is  such 
negligent  conduct  on  the  pai*t  of  the  emplovees  of  the  defendant 
at  the  time,  knowing  that  the  property  of  the  plaintiff  was  in  dan- 
ger, as  would  amount  to  the  performance  or  omission  of  some  act 
which  directly  caused  the  damage  alleged  by  plaintiff,  and  which 
a  prudent  business  man,  imder  all  the  circumstances  at  the  time, 
would  not  have  done,  or  omitted,  and  not  the  performance  or  omis- 
sion of  any  act  which  subsequently,  on  refiection,  might  be  sup- 
posed to  have  been  possible  in  order  to  avoid  the  damages." 

The  court  overruled  part  of  this  instruction,  and  gave  it  in  a 
modified  form  as  follows : 

^^In  order  to  hold  the  defendant  liable  in  this  case,  the  jury  are 
instructed  that  the  burden  of  proof  is  on  the  plaintiff,  to  show  that 
the  employees  of  the  defendant  were  guilty  of  negligence  at  the  time 
of  the  occurrence,  directlv  causing  or  contributing  to  the  injury ; 
and  the  negligence  which  will  make  the  defendant  liable,  is  the 
perfonnance  (S,  or  the  omission  of  some  act  (with  a  knowledge  of 
danger  to  wbich  property  was  liable  on  account  of  such  act  or  omis- 
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«k>n),  which  no  man  of  ordinary  prudence  woold  perform  or  <niut 
under  all  the  circomstances  existing  at  the  time." 

The  instruction  as  given,  as  far  as  it  goes,  is  snbstantially  the 
same  as  that  asked  for  defendant.  As  given  it  embodies  two  prop- 
ositions :  First,  that  the  bnrden  of  proving  negligence  was  on  the 
plain tifi ;  and  seoond,  that  negligence  is  the  performance  of,  or  the 
omission  of  some  act  (with  knowledge  that  another^s  property  is 
liable  to  danger),  which  no  man  of  ordinary  pmdence  woidd  per- 
form or  omit,  under  all  the  circumstances  existing  at  the  time. 

This  definition  of  negligence,  as  applicable  to  the  case  before  the 
jury,  was  substantially  correct  and  sufficient.  Bizzell  v.  Booker  et 
al.  16  Ark.  308. 

Keglisence  has  been  variously  defined. 

Says  Mr.  Cooley  (Cooley  on  Torts,  p.  630) :  **  All  the  circum- 
stances are  to  be  taken  into  account  when  the  question  involved  is 
one  of  negligence ;  for  negligence  in  a  legal  sense  is  no  more  nor 
less  than  this,  the  failure  to  observe,  for  the  protection  of  the  in- 
tei'est  of  another  person,  that  degree  of  care,  precaution  and  vigi- 
lance which  the  circumstances  justly  demand,  whereby  sudi  other 
person  suffers  injury." 

Negligence  has  been  briefly  defined  to  be  the  absence  of  care, 
according  to  the  circumstances.  Philadelphia,  Wilm.  and  Bait.  R. 
R  Co.  «.  Stinger,  78  Penn.  Stat  226. 

The  court  omitted  the  last  clause  of  the  instruction  as  asked  for 
defendant,  which  was,  in  effect,  embraced  in  the  definition  of  neg- 
ligence, as  given. 

(3.)  The  third  instruction,  as  moved  for  defendant,  was  as  fol- 
lows: 

^^  The  jury  are  instructed  that  it  was  the  paramount  duty  of  the 
employees  of  the  defendant  in  charge  of  the  train  to  save  the  rest 
of  tiie  train  and  main  track  from  destruction  and  damage,  and  that 
they  had  a  right  to  use  the  spur  for  that  purpose — ^to  switch  off  on 
it  the  burning  cars ;  and  that  subject  to  this  duty  was  that  of  avoid- 
ing unnecessary  damage  to  the  property  of  the  plaintiff,  knowing 
it  to  be  on  the  side  track  or  spur." 

The  court  refused  this  instruction  as  asked,  but  gave  it  in  the 
following  modified  form : 

^'  The  jury  are  instructed  that  it  was  the  paramount  duty  of  the 
employees  of  the  defendant  in  charge  of  the  train  to  save  the  rest 
of  the  train  and  the  main  track  from  destruction  and  damage,  if 
they  could  do  so  without  dami^  to  the  property  of  others  l^ing 
apparent  and  the  probable  resuU." 

The  instruction  as  given  was  more  in  hai*mony  than  as  asked, 
with  the  maxim,  sic  utere  tuo  ut  alienum  non  loedas — enjoy  your 
own  property  in  such  a  manner  as  not  to  injure  that  of  anodiw 
person. 

Though  a*  man  do  a  lawful  thing,  yet  if  any  damage  tiiereby  be- 
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itik  another,  he  shall  be  answeitible,  if  he  could  have  ayoided  it. 
Broom's  Legal  Maxims,  pp.  275-6. 

The  rest  of  tlie  train  might  have  been  saved  by  detaching  the 
two  bnming  cars  and  leaving  them  on  the  main  track,  after  they 
had  been  moved  forward  far  enough  to  place  the  hotel  and  other 
adjacent  property  out  of  danger.  But  the  evidence  conduces  to 
prove  that  it  would  have  been  a  ^eater  loss  to  the  company  and 
inconvenience  to  the  public  for  the  two  cars  to  burn  on  the  main 
track  and  destroy  part  of  it  than  to  switch  them  off  on  to  the  spur 
and  to  allow  them  to  bum  there  as  was  done.  The  spur  belonged 
to  the  defendant,  and  its  agents  had  the  right  to  place  the  burnmg 
cars  on  it  for  the  purpose  of  saving  the  main  track,  unless,  as  the 
court  charged  the  jury,  dama^  to  the  property  of  others  was  ap- 

Sarent,  ana  the  probable  resmt.  For  though  the  spur  belonged  to 
efendant,  it  appears  that  it  had  been  run  out  near  to  Harb^  fac- 
tory for  the  purpose  of  taking  on  and  putting  off  freight  there,  and 
plaintiff's  spokes,  sawed  at  uie  factory,  had  been  piled  near  the 
spur  for  convenience  of  loading  onto  tne  cars,  and  it  is  not  shown 
or  claimed  that  they  were  wrongfully  placed  there.  Moreover,  the 
evidence  conduces  to  prove  that  the  two  burning  cars  might  have 
been  placed  on  the  spur  dear  of  the  main  track,  and  far  enough 
from  the  spokes  to  save  them  from  the  fire.  So,  though  the  de- 
fendant's agents  had  the  right  to  use  the  spur  to  save  the  main 
track,  yet  defendant  was  answerable  for  damage  thereby  caused  to 
plaintiffs  property,  if  by  proper  care,  under  all  the  circumstances, 
it  could  have  been  avoided. 

(4.)  In  lieu  of  the  fourth  instruction  moved  for  defendant,  the 
pourtgave  the  following : 

"  The  fact  that  the  cars  ran  off  at  the  end  of  the  track  (spur)  is 
not  sufficient  of  itself  to  make  defendant  liable.  But  to  render 
defendant  liable,  that  circumstance  must  have  been  the  result  of 
carelessness  or  neglect  of  those  having  charge  of  the  cars  or  train, 
and  must  have  contributed  to  the  burning  of  the  spokes." 

It  is  not  submitted  here  that  the  court  erred  in  giving  this  in- 
struction instead  of  the  fourth  as  asked. 

It  was  in  evidence  that  there  were  cross-ties  piled  at  the  end  of 
the  spur-svntch  for  the  cars  to  "  bunk"  against,  and  that  these  were 
forced  away  by  the  trucks  of  the  car,  which  went  over  the  end  of 
the  switch,  faid  this  brought  the  two  burning  cars  a  little  further 
along  the  line  of  the  pile  of  spokes  than  they  would  have  been  if 
they  had  been  stopped  at  or  before  reaching  the  end. 

(5.)  The  court  gave  the  fifth  instruction  as  moved  by  defendant, 
wmcn  was : 

"  The  jury  are  instructed  that  the  plaintiff,  in  placing  his  spokes 
along  the  track  or  spur  of  the  railroad,  assumed  all  the  risk  of  dam- 
^  to  them  occasioned  by  unavoidable  accident  or  mischance,  and 
that  if  the  jury  believe  they  took  tire  from  the  burning  cars,  acci- 
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dentally  and  nnavoidably,  and  withont  negligence  of  defendant^ 
thej  will  find  for  the  defendant." 

(6J  The  sixth  instruction  moved  for  defendant,  was : 

^^  The  jury  are  .instructed  that  it  was  the  duty  of  the  plaintiff,  or 
of  his  agents  or  employees,  when  the  danger  was  discovered  by 
them,  to  which  the  spokes  in  controversy  were  exposed,  to  save 
them  if  possible ;  and  if  the  jury  believe  that  they  could  have 
saved  them  by  the  exercise  of  ordinary  care  and  dili^nce,  they 
will  find  for  the  defendant,  even  if  they  find  the  defenoant  guilty 
of  negligence." 

This  instruction  was  given  by  the  court  in  a  modified  form,  as 
follows : 

^  The  jury  are  instructed  that  it  was  the  duty  of  the  plaintifiE,  or 
his  agents  or  employees,  having  the  care  or  charge  of  said  spokes, 
if  present,  when  the  danger  was  discovered  by  them,  to  which  the 
spokes  in  controversy  were  exposed,  to  save  them  if  possible ;  and 
if  the  iury  believe  that  they  could  have  saved  them  by  tlie  exercise 
of  ordinary  care  and  diligence,  they  will  find  for  defendant,  even 
if  they  find  the  defendant  guilty  of  negligence." 

It  will  be  observed  that  me  only  modification  made  by  the  court 
of  the  instruction,  as  moved,  was  by  the  insertion  of  the  words, 
"  having  the  care  or  charge  of  said  spokes,  if  present,"  between  the 
word  "  employees"  and  the  word  "  when." 

This  was  a  proper  modification  of  the  instruction,  in  view  of  the 
evidence  before  the  jury.  The  two  cars  loaded  with  cotton,  on 
fire,  were  switched  on  to  the  spur  and  left  there,  about  three 
o'clock  at  night,  when  there  were  no  persons  present  but  suck  as 
were  in  charge  of  the  train.  It  was  not  shown  that  the  plaintifiE, 
or  any  agent  of  his  in  care  of  the  spokes  was  present  when  the 
burning  cars  were  put  on  the  spur  ana  left  alongside  of  the  pile  of 
spokes. 

There  was  evidence  that  some  of  the  employees  of  plaintiff  were 
afterwards  present. 

The  bill  of  exceptions  states  that  the  court  orally,  explained  the 
sixth  instruction  as  given  to  mean,  '^  that  the  employees  of  plaintiff, 
about  any  other  busmess,  were  not  obliged  to  do  anything  to  save 
the  spokes ;"  to  which  defendant  excepted. 

In  Illinois  Central  R  R.  Co.  v.  McClelland,  42  111.  356,  Mc- 
Clelland sued  the  Illinois  Central  Railroad  Company  fpr  the  burn- 
ing of  a  certain  rail  fence,  and  the  grass  and  hay  upon  twenty 
acres  of  meadow  adjacent  to  the  railroad  track. 

There  was  evidence  that  in  July,  1864,  a  passing  engine  of  de- 
fendant set  fire  to  the  grass  on  the  right  of  way  near  plaintiff's 
meadow  fence.  That  at  the  time  the  son  of  the  plaintin,  and  in 
his  employ,  saw  the  fire  while  on  his  way  to  the  liouse,  and  tliat 
forty  or  fifty  minutes  afterwards  he  returned  and  found  the  fire 
had  got  into  the  meadow. 
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The  circuit  judge  refused  to  charge  the  jury,  that  "  If  the  son 
and  servant  of  the  plaintiff  saw  the  hre  in  time  to  put  it  out,  while 
it  was  on  the  right  of  way,  before  it  reached  the  plaintiff's  meadow, 
it  was  his  duty  to  do  so.  And  if,  through  his  negligence  in  not 
doing  so,  the  fire  consomed  the  property  of  the  plaintiff,  the  de- 
fendant would  not  be  liable  therefor." 

On  error,  the  Supreme  Court  held  that  this  instruction  should 
have  been  given.  J  ustice  Bruse,  who  delivered  the  opinion  of  the 
court  said :  "  It  was  a  proper  subject  of  inquiry  by  the  jury : 
Gould  the  plaintiff's  son  and  servant,  by  the  exercise  oi  reasonable 
diligence,  have  prevented  the  spread  of  the  fire  ?  He  saw  the  fire 
in  time  to  arrest  its  progress,  or  at  any  rate  in  time  to  make  some 
effort  to  that  end,  bat  did  not  choose  to  do  so.  He  left  the 
scene  and  was  absent  near  an  hour,  and  on  his  return  the  fire  had 
reached  the  meadow.  Common  pradence  required  he  should  have 
made  some  effoii;  to  prevent  this,  and  it  was  negligence  on  his  part, 
for  which  the  plaintiff  is  answerable,  that  he  did  not.  The  fire  in 
the 'meadow  in  July  may  be  charged  to  the  negligence  of  the 
plaintiff's  son,  who  was  in  a  position  to  have  preventea  it."  Cited 
m  Wharton  on  Neghgence,  sec.  877. 

It  appears  that  one  or  two  persons  in  the  employment  of  Hecht 
&  Bro.,  and  others  in  the  employment  of  defendant,  saved  such  of 
the  spokes  as  were  not  burned,  by  removing  them  from  the  pile 
after  it  took  fire  from  the  burning  cars.  It  is  probable  that  more 
of  the  spokes  could  have  been  saved  if  the  employees  in  charge  of 
the  train  had  remained  after  the  burning  cars  were  switched  on  to 
the  spur,  and  engaged  in  removing  the  spokes.  It  also  appears 
that  some  persons  m  the  employment  of  Hecht  &  Bro.  came  to 
the  fire  after  the  alarm  was  given,  and  while  the  spokes  were 
burning,  who  might  have  saved  some  of  them  if  they  had  engaged 
in  removing  them,  but,  like  other  bystanders  who  had  collected 
there,  they  did  nothing. 

Hecht  &  Bro.  had  a  store  at  Coming,  and  George  Huntley  was 
employed  by  them  to  attend  to  receiving  and  weighing  cotton.  He 
lived  about  four  hundred  yards  from  BLarb's  factory.  Awaked  by 
the  alarm  of  fire,  about  three  o'clock  in  the  night,  he  supposed  the 
factory  was  on  fire ;  ran  down  to  it,  and  found  the  two  cotton  cars 
all  ablaze  on  the  spur,  and  the  engine  and  the  rest  of  the  train  on 
the  main  track.  The  fire  from  the  blazing  cars  was  rolling  up 
** awful  high."  He  said  to  the  men  around  there,  "we  ought  to 
try  to  get  the  cotton  away."  When  he  got  there,  a  man  he  took 
to  be  an  employee  of  defendant  was  standing  on  the  pile  of  spokes, 
and  heard  him  say  he  "  would  not  give  a  damn  if  they  did  bum," 
and  he  got  down  and  went  to  the  engine.  Witness  tried  to  get 
men  to  help  save  the  spokes,  but  was  told  the  railroad  company 
would  be  responsible  for  burning  them  any  way.  The  spokes 
business  did  not  concern  him  at  all.    He  was  employed  to  receive 
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and  weigh  cotton.  He  thought  he  was  not  responsible  for  the 
spokes.  He  could  have  thrown  away  from  the  fire  as  mauj  as  he 
had  a  mind  to.  Did  not  know  whether  he  could  have  saved  any 
by  hiring  or  getting  men  there  to  save  them  or  not.  He  did  not 
see  any  one  ^se  in  the  employment  of  Hecht  there. 

Another  witness,  A.  J.  Harb,  got  to  the  spur  after  the  train  had 
left,  and  when  the  spokes  were  on  fire,  and  they  continued  to  bum 
up  to  eight  o'clock  in  the  morning.  He  was  of  the  firm  of  Harb 
Brothers,  and  went  to  work  carrymg  away  their  stock,  which  was 
saved.  Mr.  Imboden,  employed  in  Hecht's  store  at  Coming,  was 
at  the  fire  when  he  got  there.  He  also  noticed  there  Morris  Hecht^ 
nephew  of  plaintiff^  and  in  charge  of  the  business  at  Coming.  It 
was  about  four  o'clock  when  witness  got  there.  There  were  four 
lots  in  the  pile  of  spokes,  piled  close  tosedier.  The  first  lot  had 
burned  up,  and  the  second  was  on  fire  mien  he  got  there.  Imbo- 
den and  Morris  Hecht  did  nothing.  A  great  many  spokes  might 
have  been  saved  after  witness  got  there.  There  were  many  men 
standing  there,  and  witness  never  saw  men  less  lively  at  a  fire. 
They  would  not  do  anything  at  all. 

It  was  no  doubt  the  duty  of  Morris  Hecht,  who  was  perhaps  in 
charge  of  the  general  business  of  Hecht  &  Bro.,  at  Corninff,  to  do 
anything  in  his  power  to  save  such  of  the  spokes  as  mignt  have 
been  saved  after  he  got  to  the  fire,  even  if  tne  negligence  of  the 
employees  was  the  proximate  cause  of  the  pile  of  spokes  being  set 
afire.  It  may  be  said  that  the  ^)oke6  were  in  his  care  or  charge  as 
the  general  business  agent  of  plaintifi,  and  his  deceased  partner ; 
and  in  the  sixth  instruction,  as  given,  the  court  charged  the  jury 
that  it  was  the  duty  of  plaintiff,  or  his  agents  or  employees  having 
the  care  or  charge  of  the  spokes,  if  present,  etc.,  to  save  them  if 
possible,  etc. 

But  was  it  the  legal  duty  of  George  Huntley,  employed  to  at- 
tend to  receiving  and  weighing  cotton,  and  of  imboden,  employed 
in  the  store  of  Hecht  &  Sro.,  at  Corning,  to  engage  in  the  labor 
of  removing  and  saving  spokes  when  they  got  to  the  fire,  and  was 
the  plaintin  chargeable  with  contributory  negligence  by  reason  of 
their  failure  to  do  so  ? 

We  think  not.  They  were  no  doubt  under  a  moral  obligation 
to  do  anything  in  their  power  to  save  the  spokes  of  their  employers, 
and  the  bystanders  were  under  a  neighborly  obligation  to  do  so. 

Huntley  and  Imboden  did  not  sustain  the  same  relation  to  plaintiff, 
as  to  the  spokes,  that  the  son  and  servant  of  the  Illinois  farmer  did 
to  his  father  and  his  fence  and  meadow,  nor  are  the  facts  of  this 
case  and  that  alike. 

The  court  did  not  err  in  orally  explaining  the  sixth  instruction, 
as  stated  in  the  bill  of  exceptions,  and  above  shown. 

The  pile  of  spokes  was  probably  on  fire  when  Morris  Hecht  got 
there,  and  if  on  fire  by  the  negligence  of  the  employees  of  defend- 
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ant,  his  failure  to  labor  to  save  as  many  of  the  Bpokes  from  burning 
as  he  could  was  not  the  proximate  contributory  cause  of  the  fire, 
and  did  not  excuse  defendant  from  liability,  but  was  matter  in 
mitigation  of  damages  to  the  extent  of  the  value  of  such  of  the 
spokes  as  he  might  have  saved  by  the  care  incumbent  on  him 
under  the  circumstances.  How  many  spokes  he  might  have 
thrown  away  from  the  encroaching  iire  after  he  got  there,  had  he 
been  active  instead  of  idle,  does  not  appear.  Not  as  many,  perhaps, 
as  the  employee  of  defendant  whom  Huntley  found  on  the  pile 
when  he  got  there,  and  who  it  seems  abandoned  the  spokes  ivith 
an  oath  that  ^^  he  did  not  care  a  damn  if  they  did  bum,"  and  left. 

(7.)    The  seventh  instruction  moved  for  defendant,  was : 

The  jury  are  instructed  that  if  the  plaintiff  placed  his  spokes 
too  near  the  track  of  the  defendant's  railroad,  and  in  this  way  ex- 
posed them  unnecessarily  to  danger  and  loss,  and  left  them  without 
a  watchman  or  proper  a^ent  to  care  for  them,  these  circumstances 
will  enable  the  jury  to  determine  whether  the  plaintiff  was  guilty 
of  contributory  nee^ligence,  and  if  they  find  the  plaintiff  guilty 
of  contributory  negligence  they  will  find  for  defendant,  unless  the 
jury  find  that  the  detendant,  after  discovering  the  danger  to  which 
they  were  exposed,  could  have  avoided  the  injury  by  the  exercise 
of  ordinary  care." 

The  court  substituted  for  this  instruction  the  following : 

"  In  considering  the  question  of  contributory  negligence  on  the 
part  of  the  plaintiff,  the  jury  will  look  to  all  the  circumstances,  the 
time  of  the  day  or  night  the  fire  occurred,  and  if  the  plaintiff  had 
no  watchman,  or  other  person  in  care  of  his  spokes ;  if  not,  whether 
a  man  of  ordinary  prudence  would  have  had  some  one  there  in  charge 
at  that  time,  and  under  such  circumstances,  if  so,  were  the  spokes 
lost  thereby ;  if  plaintiff  or  his  employees  in  charge  of  the  spokes 
were  present  did  they  use*  proper  diligence  to  save  the  spokes  t 
These  are  all  questions  for  the  jury  under  all  the  circumstances  in 
proof." 

The  question  of  contributory  negligence  on  the  part  of  the 
plaintiff,  as  well  as  the  one  of  negligence  on  the  part  oi  defendant, 
was  for  the  jury  under  all  the  facts  and  circumstances  in  evidence. 
The  instruction  as  moved  for  defendant  indicated  but  two  hypo- 
thetical facts  to  be  considered  by  the  jury  in  determining  the  ques- 
tion of  contributory  negligence;  while  that  given  by  the  court 
submitted  the  question  to  uiem  upon  of  all  the  facts  and  circum- 
stances in  proof,  which  was  proper. 

IV.  The  fourth  ground  of  the  motion  for  a  new  trial  was  that 
the  court  erred  in  giving  instructions  of  its  own  against  the  ob* 
jection  of  the  defendant,  instead  of  instructions  four  and  seven 
asked  for  by  defendant. 

We  have  above  considered  the  instructions  given  by  the  court 
instead  or  in  modification  of  four  and  seven,  asked  for  defendant* 
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(8.)  Instraction  nnmber  eight,  which  was  given  bj  the  court 
of  its  own  motion,  and  which  was  not  objected  to  by  defendant^ 
was: 

"  If  the  jury  find  the  defendant  guilty  of  negligence,  thw  will 
find  for  the  plaintiff  the  valoe,  on  the  ground  at  the  time,  of  such 
part  only  of  the  spokes  as  were  burnt  and  destroyed  by  the  negli- 
gence of  the  defendant,  and  which  the  plaintiff  could  not  have 
saved  by  the  exercise  of  ordinary  care." 

Upon  the  whole,  looking  at  all  of  the  instructions,  as  given  by  the 
court,  the  questions  of  negligence,  contributory  negligence,  and 
damages  were  fairly  submitted  to  the  jury  without  error  prejudicial 
to  defendant  below,  and  appellant  here. 

Y.  The  fifth  ground  of  the  motion  for  a  new  trial  was  that  the 
verdict  was  contrary  to  law,  and  not  supported  by  the  evidence. 

As  above  indicated,  there  was  evidence  conducing  to  prove  that 
the  employees  of  appellant  might,  by  ordinary  care,  and  the  use  of 
usual  means,  have  switched  the  burning  cars  on  to  the  spur  and 
stopped  them,  after  they  had  cleared  the  main  track,  far  enough 
from  the  pile  of  spokes  to  save  them  from  the  fire,  as  well  as  the 
main  track.  Instead  of  doing  this,  it  is  probable  that  they  were 
forced  back,  by  the  engine  moving  the  train,  to  and  over  the  end 
of  the  spur  and  left  alongside  of  tne  upper  end  of  the  line  of  the 
pile  of  spokes,  which  caught  fire  from  tnem. 

The  spokes,  recently  sawed  at  the  factory,  had  been  piled  there 
for  the  convenience  of  loading,  as  was  usual,  to  be  sent  to  market 
on  appellant's  cars.  The  pile,  in  four  contiguous  lots,  commenced 
below  the  end  of  the  spur  and  extended  up  along  it  about  twenty- 
five  f eet^  and  about  six  feet  from  it.  The  middle  of  the  pile  was 
about  the  end  of  the  spur,  and  the  spokes  caught  fire  there. 

"We  cannot  say  that  there  was  not  evidence  to  warrant  the  ver- 
dict. 

YI.  The  sixth  and  last  ground  of  the  motion  for  a  new  trial, 
that  the  verdict  was  excessive,  has  not  been  noticed  in  the  brief  of 
appellant's  counsel. 

Looking  at  the  evidence  as  to  the  number  of  spokes  in  the  pile, 
the  value  of  them  on  the  ground  at  the  time,  the  probable  nnmber 
burned,  and  the  amount  of  damages  assessed,  the  jury,  perhaps, 
made  some  abatement  for  the  valae  of  such  spokes  as  Morris  Hecht 
might  have  thrown  from  the  burning  pile,  had  he  engaged  in  that 
work. 

We  find  in  the  evidence  no  clear  ground  on  which  we  could 
award  a  new  trial  for  excess  in  the  verdict  In  estimating  dam- 
ages the  jury  might  have  allowed  interest  on  the  value  of  the 
spokes  from  tne  time  they  were  burned  to  the  date  of  the  verdict, 
which  does  not  appear  to  have  been  done. 

Affirmed. 

See  note,  7  Am.  and  Eng.  B.  R.  Caa.  684. 
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Ajtdierson  Fowleb  et  al.,  Appellants, 

V. 

The  LrvEBPOOL  ajscd  Great  Western  Steam  Company, 

Kespondent. 

(87  ITew  T<yrh  BiporU,  190.    Dec.  18,  1881.) 

Defendant  contracted  to  transport  on  account  of  plaintiffs,  ^'on  board 
steamship  Minnesota  or  Nevada,  lor  Liverpool,  three  hundred  bales  of  cot- 
ton.'^ The  cotton  was  then  on  its  way  from  Mobile  to  New  York,  and  the 
time  of  its  arrival  was  uncertain.  The  Minnesota  was  advertised  to  sail  Oc- 
tober 27th,  the  Nevada  a  week  later.  The  cotton  was  deUvered  at  defend- 
ant's pier  on  October  26th ;  at  that  time  defendant  had  a  full  cargo  for  the 
Minnesota,  accepted  and  ready  for  loading:  the  cotton  was  therefore  sent  by 
the  Nevada,  and  arrived  at  Liverpool  a  week  after  the  Minnesota.  Mean- 
while the  price  of  cotton  had  fallen.  In  an  action  to  recover  damages  for 
alleged  breach  of  the  contract,  hdd^  the  agreement  was  in  substance,  that 
if  pUintilEs  should  deliver  the  cotton  in  reasonable  time  for  loading  it  on 
bcMtfd  the  Minnesota  before  its  sailing  day,  it  should  be  carried  on  it,  other- 
wise upon  the  Nevada;  but  that  the  cotton  was  not  delivered  within  such 
reasonable  time ;  that  defendant  was  not  required  to  reject  other  freight  to 
reserve  room  for  the  cotton,  and  so  take  the  chance  of  being  compelled  to 
«dl  without  a  full  cargo  in  case  of  its  non-arrival,  but  had  the  right  to 
accept  what  was  offered  to  make*  sure  of  a  full  car^,  and  was  only  required 
to  carry  the  cotton  on  the  first  steamer  if  it  was  dehvered  on  its  pier  before  a 
sufficient  cargo,  accepted  and  ready  for  loading,  was  deliverea ;  also,  that 
defendant  was  not  required  to  notify  plaintiffs,  on  arrival  of  the  cotton,  that 
it  could  not  go  upon  the  Minnesota. 

On  arrival  of  the  cotton  upon  the  pier,  defendant's  agent  gave 
receipts  for  it,  each  of  which  purported  to  be  **  memorandum  of  cargo 
on  board  steamship  Minnesota."  It  appeared  that  these  were  intended  sim- 
ply as  acknowledgments  of  delivery  of  the  property,  to  be  surrendered  on 
delivery  of  the  bills  of  lading,  which  constituted  the  contract  of  shipment. 
Bills  of  lading  by  the  Minnesota  were  refused.  Hdd,  that  the  memorandum 
receipts  did  not  vary  the  contract,  or  change  the  rights  of  the  parties. 

Appeal  from  order  of  the  Oeneral  Tenii  of  the  Supreme  Court, 
in  the  second  judicial  department,  made  Dec.  14,  1880,  which  sus- 
tained defendant's  exceptions,  and  granted  a  new  trial  (Reported 
below,  23  Hnn,  196.) 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  a  shipping  contract. 

The  broker's  memorandum  of  the  contract  between  the  parties 
was  as  f  oUows : 

New  Tobk,  October  14, 1869. 
Engaged  for  account  of  Fowler  Brothers,  on  board  steamship 
Minnesota  or  Nevada  for  Liverpool,  300  bales  of  cotton  at  ji 
per  lb. 
Pier  46,  North  river.  GARY  &  GALE. 

Agents; 

Williams  &  QmoN, 

71  Wall  Street." 
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At  this  time  the  Minnesota  was  advertised  to  sail  for  Liverpool 
from  New  York,  on  the  27th  day  of  October,  1869,  and  the  Neva- 
da on  the  3d  day  of  November,  1869 ;  the  cotton  was  on  its  way 
from  Mobile,  with  the  day  of  its  arrival  uncertain.  It  reached 
New  York  on  the  2Sd  dav  of  October,  and  sixty-two  bales  of  it 
were  sent  to  Pier  46,  North  river,  on  the  25th  day  of  October,  and 
the  remainder  on  the  26th.  When  the  cotton  reached  the  pier  the  de- 
fendant had  cotton  there  more  than  sufficient  to  fill  the  Minnesota, 
engaged  specially  for  that  vessel,  and  she  sailed  with  a  f nil  cai^o, 
without  toe  cotton  of  the  plaintiffs.  She  arrived  ont  on  me 
7th  day  of  November.  The  cotton  of  the  plaintiffs  went  on  the 
Nevada  on  the  3d  day  of  November,  and  she  reached  Liverpool  on 
the  14th.  Between  the  7th  and  the  14th  there  was  a  fall  in  the 
market  value  of  cotton.  When  the  cotton  was  received  at  defend- 
ant's pier,  its  receiving  clerk  gave  memorandum  receipts  there- 
for, of  one  of  which  the  following  is  a  copy. 

"  New  York,  October  26,  1869. 

_         4 

Memorandum  of    cargo  on  board  steamship   Mm- 

nesota,  bound  of  Liverpool.    For  account  of  Fowler 

d  «*•  E  3     ^^^^-y  marked  F.  Red,  ten  bales  cotton. 

ft!|g&  R.  A.  WILLIAMS.'* 

Williams  was  the  receiving  clerk  of  the  defendant  at  the  pier. 
On  the  day  the  steamer  sailed,  October  27th,  the  receipts  were  ^ent 
by  plaintiffs  to  the  office  of  Williams  &  Guion,  with  bills  of  lading 
for  steamship  Minnesota,  to  be  signed  on  giving  up  the  receipts ; 
defendant's  freight  agent  refused  to  sign  the  bills  of  lading,  stating 
that  the  cotton  was  not  on  board.  The  plaintiffs  then  requested  a 
return  of  the  cotton  that  they  might  ship  it  by  the  Inmap  steamer, 
to  which  the  a^nt  replied  t£at  it  was  already  on  the  Nevada,  and 
he  could  not  give  him  an  order. 

C.  Van  Santvoord,  for  appellants.  The  cotton  having  been  de- 
livered in  time  to  go  by  the  Minnesota,  and  having  been  receipted 
for,  defendant  could  not  claim  the  right  to  transfer  it  to  the  Ne- 
vada. (2  Bacon's  Abr.  443,  Election,  B ;  Chitty  on  Contracts,  729 ; 
citing  Co.  Litt.  145  a ;  Hawcraft  v.  the  Gt.  Northern  Ry.  Co.,  8 
Eng.  Law  &  Eq.  362 ;  Shelton  v.  Merchants'  T.  Co.,  59  N.  Y. 
258,  263-4.)  There  is  nothing  in  the  circumstances  of  the  case  to 
discharge  this  obligation  or  to  relieve  the  defendant  from  its  lia- 
bility, to  respond  in  damages  for  its  breach.  (Butler  v.  Maples,  9 
Wall.  766,  773,  774 ;  ClKiuot  Champagne  Cases,  3  Wall.  115 ; 
Smith  V.  North  Hampton  Bk.,  4  Cush.  1-11 ;  Bk.  of  Vergennes  v. 
Warren,  7  HiU,  91 ;  Tiemey  v.  N.  Y.  C.  &  H.  R  R.  R.  Co.,  76  N. 
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Y.  306,  807,  308.>  The  right  of  action  for  injury  for  breach  of 
contract  in  not  taking  the  cotton  on  the  Minnesota  was  not  barred 
bj  plaintifPs  taking  a  bill  of  lading  for  the  Nevada,  whereby  to 
obtain  the  delivery  of  their  cotton  from  that  vessel.  (Bowman  v. 
Teal,  23  Wend.  306 ;  HowetJ.  Oswego  &  S.  R  R,  56  Barb.  121 ; 
Allaire  v.  Whitney,  1  Hill,  486,  488 ;  McEjiight  t;.  Dnnlap,  1  Sold. 
544.)  The  measure  of  damages  is  the  difference  between  the  mar- 
ket valne  when  the  goods  should  have  arrived,  and  the  value  at  the 
time  of  their  delivery,  the  carrier  being  liable  to  the  extent  of 
tlie  depreciation.  (Ward  v.  The  N.  T.  C.  R  R  Co.,  47  N.  T.  29, 
32 ;  Collard  v.  South-eastern  E.  R  Co.,  7  Hurlst.  &  Norm.  77.) 

John  Nash  for  respondent.  The  contract  of  the  14th  of  Octo- 
ber gave  defendant  an  election,  whether  to  carrv  the  cotton  by  the 
Minnesota  or  Nevada.  McNitt  v.  Clark,  7  Johns.  465 ;  Smith  v. 
Sanborn,  11  id.  59 ;  2  Pars,  on  Cont.  651.  The  act  of  Williwns 
in  giving  the  receipt  was  not  an  exercise  of  the  right  of  election 
by  defendant.  Boice  v.  H.  R  R  R  Co.,  61  Barb.  611.  The  re- 
ceipts given  by  Williams  were  not  contracts ;.  they  were  simply 
acknowledgments  of  the  delivery  of  the  cotton.  Shelton  v.  Merch. 
Trans.  Co.,  59  N.  Y.  258,  263-4. 

FiNOH,  J.— We  are  inclined  to  accept  the  plaintifPs  constraction 
of  the  transportation  agreement  whicn  has  occasioned  the  present 
dispute.  It  seems  to  us  reasonable  and  just,  and  most  in  harmony 
with  the  apparent  intention  and  understanding  of  the  parties. 
Upon  that  construction  the  contract  was  substantially  that  if  the 
-piMntiBa  should  deliver  the  cotton  to  the  steamship  company  at  its 
pier,  in  reasonable  time  for  taking  it  on  board  the  Minnesota  be- 
fore that  vessel's  sailing  day,  it  should  be  taken  to  Liverpool  upon 
that  steamer ;  otherwise,  upon  the  Nevada,  advertised  to  sail  a  week 
later.  This  construction  leaves  open  only  the  question  whether, 
upon  the  undisputed  facts,  the  cotton  was  presented  for  transpor- 
tation within  such  reasonable  time  as  to  make  it  the  defendant's 
duty  to  ship  it  by  the  Minnesota,  or  whether  they  were  justified 
in  loading  it  for  a  later  departure  by  the  Nevada.  The  advertised 
sailing  day  of  the  earlier  steamer  was  October  27th.  The  engage- 
ment to  transport  the  cotton  was  dated  October  14th.  At  that 
date  the  cotton  was  on  its  way  from  Mobile  to  Savannah,  by  rail, 
and  from  the  latter  port  by  the  steamer  Mercedita.  The  mnod  of 
its  arrival  at  the  port  of  New  York  was  uncertain.  Neitner  ship- 
per nor  carrier  could  accurately  foretell  such  period.  That  uncer- 
tainty was  the  determining  element  in  shaping  the  form  and  sub- 
stance of  the  contract  It  dictated  its  alternative  character,  and 
inwove  itself  into  the  texture  of  the  agreement  between  the  par- 
ties. On  the  one  hand,  it  prevented  the  plaintifEs  from  absolutely 
agreeing  to  ship  the  cotton  by  the  Minnesota.  They  could  not 
wioely  nave  made  that  agreement,  and  did  not.     If  they  had  so 
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contracted,  the  carriers  could  have  relied  upon  it,  and  safely  and 
prudently  rejected  other  freiffht  offered  for  shipment  in  order  to 
reserve  the  necessary  room.  If  for  that  reason  compelled  to  sail 
without  a  full  cargo,  and  so  subjected  to  a  loss  of  freight,  their 
remedy  would  have  remained  against  the  shippers  in  default.  But 
the  same  uncertainty  which  justifies  the  plaintiffs  in  not  agreeing 
absolutely  to  furnish  the  cotton  for  the  Minnesota,  also  justified  its 
owners  in  not  agreeing  absolutely  to  carry  it  by  that  vessel.  Clearly, 
they  were  under  no  obligation  to  reserve  room  for  it  at  the  peril 
of  losing  an  equal  quantity  of  freight.  They  were  not  bound 
to  reject  freight  ready  and  offered  on  their  pier  upon  the  bare 
possibility  that  the  cotton  might  come.  They  had  Uie  right  to 
accept  wnat  was  offered,  as  it  came,  and  so  mske  sure  of  a  full  and 
sufficient  cargo.  If  the  cotton  came  upon  their  pier  while  room 
was  left — before  a  sufficient  cargo,  accepted  and  ready  for  loading, 
was  proffered — they  were  bound  to  receive  the  cotton;  but  3, 
when  it  came,  the  cargo  accepted  was  ready  and  complete,  then 
they  were  not  bound  to  carry  it  upon  the  Minnesota,  but  were  at 
liberty  to  load  it  upon  the  Nevada.  As  matter  of  fact,  the  cotton 
arrived  upon  the  pier  only  the  day  before  the  Minnesota  sailed. 
When  it  arrived,  the  proof  shows,  without  dispute,  that  the  cargo  of. 
that  steamer  was  complete ;  that,  in  the  usual  and  regular  course 
of  business,  enough  of  freight  had  been  already  delivered  and 
accepted,  and  was  m  the  custody  of  the  carrier  for  shipment,  to  fill 
out  the  steamer's  load,  and  leave  no  room  for  anything  more.  For 
that  reason  we  think  the  cotton  was  not  offered  as  freight  within  a 
reasonable  time.  It  would  be  unreasonable  to  leave  the  shippers 
loose  and  hold  the  carriers  fast.  Their  rights  and  duties  shouia  be 
measured  by  one  and  the  same  just  standard.  As  the  one  was  not 
bound  to  engage  transportation  upon  an  uncertainty,  so  the  other 
was  not  bound  to  peril  the  loss  of  a  full  cargo  upon  the  same 
uncertainty.  What  tlie  latter  could  fairly  do  to  save  room  for  the 
cotton  witLout  danger  of  an  incomplete  load,  it  was  their  duty  to 
do ;  but  they  were  not  obliged,  on  the  day  before  the  sailing  of  the 
vessel,  to  reject  any  part  of  the  full  cargo  present  and  ready  for 
shipment  before  the  arrival  of  the  cotton. 

To  this  view  of  the  rights  of  the  parties,  the  learned  counsel  for 
the  appellants  makes  a  double  answer.  He  says,  first,  that  it  was 
an  indiscretion  and  fault  of  the  defendants,  that  they  engaged 
other  cotton,  by  which  the  plaintiffs'  cotton  might  be  crowdea  out, 
without  ascertaining  whether  the  plaintiffs'  cotton  would  be  deliv- 
ered for  the  Minnesota.  But  they  had  no  means  of  ascertaining 
that  fact  in  advance  of  its  actual  arrival.  It  was  not  expected  tliat 
they  should  know  until  the  bales  came  upon  their  pier.  They 
were  not  bound  to  assume  that  it  would  come  at  all  before  the 
sailing  day.  Were  they  not  at  liberty,  fairly,  and  in  the  usual  and 
ordinary  way,  to  accept  the  full  cargo  tendered  on  the  dock,  and 
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in  the  press,  and  was  it  a  fault  or  indiscretion  to  do  so?  We  think 
not  To  hold  otherwise  would  work  the  injustice  of  requiring 
them  to  refuse  freight  offered  and  ready  to  be  loaded  upon  the 
nncertain  expectation  of  freight  not  arrived,  and  which  possibly 
might  not  come  at  all.  The  second  answer  made  has  even  less  of 
justice  in  it.  We  are  told  that  when  the  cotton  arrived,  and  it 
Decame  apparent  that  it  could  not  go  upon  the  Minnesota,  the 
defendant  ^ould  have  so  informed  the  plamtifiEs,  in  order  that  the 
latter  might  have  protected  themselves  from  loss  from  a  declining 
market,  by  arranging  for  shipment  on  some  other  steamer.  This 
Tiew  of  the  contract  seems  to  go  upon  the  idea,  that  while  it  bound 
the  carrier,  it  left  the  shipper  free.  By  its  terms,  if  the  cotton  did 
not  come  in  reasonable  time  for  the  first  vessel,  which,  as  we  have 
Been,  actually  happened,  then  it  was  to  go  on  the  second.  The 
carriers  loaded  it  on  the  Nevada,  as  had  been  agreed.  They  ful- 
filled their  contract ;  were  they  bound  to  suspect  that  the  shippers 
wanted  to  break  it,  and  take  room  on  some  other  vessel?  The 
duty  which  the  carriers  owed  was  the  duty  which  they  performed. 
It  was  not  needed,  so  long  as  they  performed  their  contract,  that 
they  should  tell  ihe  other  party  that  they  were  doing  it,  least  of 
alitor  the  purpose  of  enabling  such  other  party  to  repudiate  his 
side  of  the  agreement. 

We  have  not  overlooked  the  fact,  which  is  pressed  upon  our 
attention,  as  tending  to  characterize,  and  even  to  modify  the  terms 
of  the  contract,  that  upon  the  arrival  of  the  cotton  upon  the  pier, 
it  was  received  by  an  agent  of  the  steamship  company,  who  gave 
receipts  for  it,  each  of  which  purported  to  he  "memorandum  of 
cargo  on  board  steamship  Minnesota."  These  receipts  were  shown 
to  be  merely  acknowledgments  that  the  property  had  passed  into 
the  custody  of  the  carrier,  and  to  be  surrendered  upon  receipt  of 
the  bills  of  lading,  which  themselves  constituted  the  contract  of 
shipment.  Bills  of  lading  upon  the  Minnesota  were  refused ;  we 
do  not  think  these  memorandum  receipts  in  any  manner  varied  the 
contract,  or  changed  the  rights  of  the  parties;  the  fact  they 
asserted  was  simply  a  mistake.  They  did  not  purport  to  substitute 
a  new  contract  m  the  room  of  the  old  one.  Shelton  v.  Merch. 
Dis.  Trans.  Co.  69  N.  T.  263.  We  think  the  case  was  properly 
decided  by  the  General  Term. 

Order  of  the  General  Term  affirmed,  and  judgment  absolute  for 
the  defendant  upon  the  stipulation  granted,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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Thb  Adams  Expsess  Compant 

V. 

m 

8.  G.  MoCoNNELL. 

(27  Kamcu  BqwrUk    1882.) 

Where  a  motion  is  made  on  the  day  preceding  the  day  of  trial  to  aoppi 
a  deposition,  and  on  the  next  day,  but  prior  to  the  commencement  of  the 
trial,  the  motion  is  presented  to  the  court  for  hearing,  and  the  court  refuses 
to  entertain  the  same  on  the  ground  that  it  is  made  too  late,  Mi,  error. 

Where  M.,  on  the  16th  day  of  October,  1878,  delivers  a  package  of  goods 
to  an  express  company,  to  be  transported  by  it  from  Lawrence  to  Dodge  City, 
and  on  the  arrival  of  the  goods  at  Dodge  City  the  consignee  refuses  to  accept 
them,  partly  on  the  ground  that  they  were  not  deliyered  (as  it  had  been  pre- 
viously ag^ed  thev  should  be)  on  or  prior  to  October  14,  1878,  and  piinci- 
pally  on  Sie  ground  that  the  goods  were  not  such  as  he  had  ordered;  and  tha 
evidence  does  not  show  that  the  express  company  was  guilty  of  any  fault  or 
neglect;  and  the  jury  (in  the  action  brought  by  the  consignor  against  the 
express  company  for  the  value  of  the  gooos)  finds  in  favor  of  the  plaintiil^ 
the  consignor,  and  i^gainst  the  defendant,  the  express  company;  and  the 
court  refuses  to  set  aside  the  verdict  and  grant  a  new  trial:  Edd,  Bnor. 

Ekeob  from  Ford  DiBtrict  Court. 

Action  brought  by  McConnell  against  the  Adams  Express  CSoxn- 
pany^  to  recover  the  value  of  a  certain  suit  of  clothes.  Trial  at 
the  January  Term,  1881,  of  the  district  court,  and  jud^ent  for  tbe 

ElaintifL  and  against  the  Express  Company,  which  brinjj;8  the  case 
ere.    The  opinion  states  the  facts. 
Blair  &  Perry,  for  plaintiff  in  error. 
H.  E.  Oryden,  for  aefendant  in  error. 

Valkmtinb,  J. — This  was  an  action  brought  by  8.  G.  McConnell 
against  the  Adams  Express  Company,  for  the  value  of  a  suit  of 
dothes.  Judgment  was  rendered  in  the  court  below  in  favor  of 
plaintiff  and  against  the  defendant ;  and  the  defendant,  as  plaintiff 
m  error,  brings  the  case  to  this  court  for  review. 

I.  The  first  ruling  of  the  court  below  complained  of  was  a 
refusal  to  enterain  a  motion  to  suppress  a  deposition.  On  Jan- 
uary 17,  1881,  one  day  before  the  trial  of  the  case,  the  defendant 
below,  plaintiff  in  error,  filed  a  motion  to  suppress  a  deposition 
which  nad  previously  been  taken  by  the  plaintiff.  On  the  next 
day,  but  prior  to  the  commencement  of  the  trial,  the  motion  was 
presented  to  the  court  for  hearing,  but  the  court  refused  to  enter- 
tain the  same,  on  the  ground  that  it  ^^  was  made  too  late."  This 
was  error,  (Civil  Code,  §§  364,  865 ;)  but  whether  the  error  was 
material  or  not,  may  be  questioned;  and  as  we  think  it  is  not 
necessary  to  decide  the  question  in  the  case,  we  shall  pass  to  the 
consideration  of  the  next  question. 
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n.  The  plaintifE  in  error  claims  further,  that  the  evidence  in  the 
cas^  does   not  sustain  the  findings  or  judgment,  and  therefore 
claims  that  the  court  below  erred  in  refusing  to  grant  it  a  new 
trial.     The  facts  of  the  case,  as  thej  appear  from  the  pleadings 
and  evidence,  are  substantially  as  follows :  Some  time  in  the  monm 
of  September,  1878,  one  R.  G.  Cook  ordered  a  suit  of  clothes  to  be 
made  by  the  plaintiff,  S.  G.  McConnell,  who  was  a  merchant 
tailor,  at  that  time  doing  business  in  Lawrence,  Kansas,  and  ordered 
them  to  be  sent  to  Dodge  City,  Kansas.     Cook  selected  the  ma- 
terials from  which  the  clothes  were  to  be  made,  and  the  price  of  the 
suit  of  clothes  was  to  be  $35,  and  the  clothes  were  to  be  delivered 
to  Cook  at  Dodge  City,  on  or  before  the  14th  day  of  October,  1878. 
The  clothes  were  finished  by  the  plaintiff,  as  he  claims,  in  accord- 
ance with  the  contract,  and  on  October  16, 1878,  he  delivered  them 
to  the  American  Express  Company  at  Lawrence,  to  be  carried  by 
it  in  the  direction  of  Dodge  City,  to  the  point  where  its  line  con- 
nected with  that  of  the  Adams  Express  Company ;  and  the  American 
Express  Company  receipted  to  the  plaintiff  for  tie  clothes.     These 
goods  were  delivered  to  the  American  Express  Company,  to  be  car- 
ried by  it  and  by  the  Adams  Express  Company  in  the  manner  which 
is  usually  known  as  "  C.O.D.,"  the  letters  *^  C.O.D."  meaning  that 
the  express  company  should  collect  on  delivery  the  price  of  the 
goods,  with  the  cost  of  their  transportation,  from  the  consignee. 
The  American  Express  Company  carried  the  clothes  and  delivered 
them  to  the  Adams  Express  Company,  in  accordance  with  its  con- 
tract, and  the  Adams  Express  Company  carried  them  on  to  Dodge 
City,  and  soon  afterward  gave  notice  to  Cook  of  their  arrival  at 
that  place,  and  requested  him  to  call  and  pay  for  the  goods  and 
take  them  away.     There  is  nothing  in  the  case  that  shows  at  what 
point  the  clothes  were  delivered  to  the  Adams  Express  Company ; 
nor  is  there  anything  in  the  case  that  shows  when  the  goods  were 
delivered  to  that  company,  or  when  they  were  received  at  Dodge 
City,  or  when  the  notice  was  given  to  Cook,  except  that  aU  these 
things  transpired  within  the  month  of  October,  1878,  and  after 
the   16th  day  of  that  month.     Cook  examined  the  clothes,  and 
refused  to  receive  them,  partly  upon  the  ground  that  they  did  not 
arrive  at  Dodge  City  within  the  time  that  the  plaintiff  agreed  he 
would  deliver  them  there,  but  principally  upon  the  ground,  as 
Cook  testifies,  that  the  goods  were  not  such  as  he  ordered.     He 
testified  that  the  goods  were  to  be  of  certain  materials,  and  to  be  of 
the  value  of  $35,  but  that  in  fact  the  clothes  delivered  at  Dodge 
City  were  not  made  from  the  materials  which  he  selected,  and  were 
not  worth  more  than  $25.     The  clothes  remained  in  the  possession 
of  the  Adams  Express  Company,  and  while  so  remainmg  in  its 
possession,  the  plaintiff,  McConnell,  commenced  this  action  against 
the  company  for  the  value  of  the  clothes,  which  he  alleged  were 
worth  $35. 

9  A.  &  E.  It.  Cas.— .16 
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Upon  these  facts,  we  do  not  think  that  the  plaintiff  is  entitled 
to  recover.  There  iff  nothing  to  show  that  the  defendant,  the 
Adams  Express  Company,  was  gnilty  of  any  negligence  or  wrong. 
The  plaintifE  claims  tnat  the  comnany  failed  to  notify  Cook  of  the 
arrival  of  tlie  goods  at  Dodge  Oity,  bnt  the  evidence  shows  the 
contrary ;  and  besides,  there  is  not  the  sh'ghtest  pretense,  so  far  as 
the  evidence  shows,  that  Cook  failed  to  receive  the  goods  becanse 
of  any  want  of  notice  to  him.  As  before  stated,  he  failed  to 
receive  them,  or  rather,  refused  to  receive  them,  because  they  were 
not  delivered  at  Dodge  City  within  the  time  agreed  upon,  and 
becanse  they  were  not  the  kind  of  goods  which  he  had  ordered ;  and 
there  is  nothing  in  the  recoixl  that  tends  to  show  that  the  plaintiff 
ever  demanded  the  clothes  of  the  defendant,  or  ever  ordered  their 
return  to  him,  or  ever  oitiered  their  delivery  to  any  other  person 
than  Cook,  or  ever  even  offered  to  pay  for  their  ti'ansportation 
from  Lawrence  to  Dodge  City.  So  far  as  the  evidence  shows,  the 
only  fault  or  neojlect  on  the  part  of  any  person  was  on  the  part  of 
the  plaintiff.  But  even  if  the  express  company  bad  absolutely 
failed  to  give  notice  to  Cook  of  the  arrival  of  the  goods  at  Dodge 
City,  still  Cook  knew  of  their  arrival,  sind  refused  to  i-eceive  them 
— and  hence  the  supposed  failui'e  of  the  Adams  Expresb  Company 
to  give  such  notice  did  not  cause  any  damage  to  the  plaintiff ;  but, 
from  the  evidence,  tlie  express  company  was  not  guilty  of  any 
such  failure. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  for  a  new  trial. 

All  the  justices  conculTi^g. 


RlGOINS 
V. 

Thb  Mibsoubi  Biveb,  Fort  Scott  4in>  Gulf  B.  R.  Co.,  Appellant. 

(78  MistauH  Bepartty  598.     1881.) 

A  memorandum  of  agreement  was  written  in  the  following  fonn:  '*  Lead 
from  B.  to  8t.  L.  at  22i  per  100.  All  lead  shipped  by  C.  A  R.  to  be  for- 
warded  by  M.  R.,  F.  8.  A  G.  R.  R.  at  above  rates  from  January  let,  1878,  to 
January  1st,  1874,  and  above  rates  guaranteed  for  same  time."  MM,  that 
the  import  of  the  memorandum  was  that  the  railroad  company  was  to  trans- 
port and  C.  &  R  were  to  deliver  to  the  company  for  transportation  at  22^ 
cents  per  100  pounds  all  lead  shipped  by  C.  &  R.  within  the  year  1873  to  St. 
L. ;  that  C.  &  R.  did  not  bind  themselves  to  ship  any  lead;  but  they  did  bind 
themselves  to  ship  over  the  road  of  this  company  any  lead  they  should  ship 
to  8t.  L.,  and  that  this  was  sufficient  consideration  for  the  company ^s  guaran- 
tee  of  rates. 

Where  parties  make  and  sign  a  memorandum  of  agreement  with  the  un- 
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derstaodiDg  that  a  formal  contract  embracing  the  same  stipulations  is  there- 
after to  be  written  out  and  executed,  if  thcj  afterward  act  upon  tlic  memo- 
nndum  it  will  be  treated  as  a  valid  and  binding  contitict,  though  never' 
written  out  in  a  formal  manner. 

FlunUSs  agreed  with  defendant  (a  railroad  company)  for  the  transporta* 
lion  of  all  plaintiffs*  lead  for  one  year  at  a  fixed  rate  of  freight.  During  the' 
year  plaintiffs  shipped  some  lead  by  another  road,  and  the. president  of  the 
railroad  company  hearing  of  it  charged  plaintiffs  with  having  committed  a- 
breach  of  contract.  Plaintiffs  answered  that  there  was  no  contract,  to  which* 
defendant's  president  replied  that  defendant,  on  its  part, would  so  understand' 
the  matter  in  the  future.  Shortly  thereafter  (on  the  lltli  day  of  the  month), 
defendant  notified  plaintiffs  that  from  and  after  the  15th  they  would  be  re- 
quired to  pay  a  new  and  increased  rate  of  freight.  In  the  interval  between 
the  11th  and  the  15th  plaintiffs  shipped  several  car-loads  of  lead  over  defend- 
ant's road  at  the  old  rate.  This  was  also  the  rate  at  the  time  charged  to  all 
shippers.  In  an  action  upon  the  contract,  defendant  having  pleaded  the 
foregoing  breach,  and  plaintiffs  having  replied  waiver  of  tho  breach,  the 
court  instructed  the  jury,  in  substance,  that  if  they  believed  the  shipments 
made  between  the  11th  and  15th  were  transported  by  defendant  under  the 
contract,  and  not  in  its  capacity  of  common  carrier,  they  would  find  that  the 
breach  had  been  waived.     Heldy  correct. 

If  rescission  be  relied  upon  as  a  defence  to  a  contract,  it  must  be  specially 

S leaded.    Proof  of  the  fact  will  not  be  admitted  under  a  pleading  which  only 
enies  the  making  of  the  contract  and  avers  a  breach  of  it. 

Appeal  from  Jackson  Circuit  Conrt. 

Affirmed. 

Pratt,  Bmmback  &  Ferry,  for  appellant. 

The  uncertainty  and  indefiniteness  of  tlie  instrument  on  its  face, 
leaving  out,  among  otiier  things,  any  mention  of  a  corresponding 
obh'gation  on  the  part  of  the  respondents  to  ship  all,  or  an}',  of 
their  lead  by  appellant's  road,  show  that  it  was  intended,  as  respon- 
dents in  their  testimony  state,  as  a  memorandum  of  points  to  be 
included  in  a  contract  when  Mr.  Hayden  should  ascertain  by  what 
road  he  could  best  ship  from  Kansas  City  to  St.  Louis.  Chicago 
V,  Sheldon,  9  Wall  50,  54 ;  Bishop  on  Contracts,  §§  429,  598 ;  St. 
Louis  G^light  Co.  v.  City,  46  Mo.  121, 128.  The  instrument  sued 
upon  18  void  for  want  of  consideration.  There  is  not  a  promise  for  a 
promise.  It  contains  no  mutual  covenants,  nor  correlative  obliga- 
tions. It  bound  the  respondents  to  nothing  whatever.  They  were 
not  obliged  to  ship  all,  or  any,  of  their  lead  by  appellant's  road. 
Parsons  on  Contracts  (5  Ed.),  448,  449 ;  Bishop  on  Contracts,  §§ 
428,  429,  430 ;  Barton  v.  Great  N.  E.  E.  Co.,  25  Eng.  L.  and  Eq. 
-477 ;  Chicago,  etc.,  Ey.  Co.  v.  Dane,  43  N.  Y.  240.  As  to  respon- 
dents' plea  of  waiver — there  is  no  evidence  to  be  submitted  to  a 
jnry  upon  the  question  whether  appellant,  with  full  knowledge 
of  the  breach  of  the  contract  by  respondents,  afterwards  accepted 
and  carried  lead  over  their  road,  under  the  contract.  Bishop  on 
Contracts,  §§  655  to  659.  The  testimony  of  Col.  Coates  was  clear, 
positive  and  uncontradicted,  and  the  court  sliould  have  allowed  it 
to  be  submitted  to  the  jury  upon  tlie  question  of  rescission* by  acts 
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^f  the  parties.  Bishop  on  Contracts,  ^  667,  668,  677,  686.  It 
should  also  have  been  submitted  to  the  jury  npon  the  question  of 
the  right  of  one  party  to  rescind  a  contract  for  oreach  by  the  other 
party.  2  Parsons  on  Contracts,  pp.  675,  678 ;  6  Eng.  L.  and  Eq. 
230 ;  Dubois  v.  Canal  Co.,  4  Wend.  285 ;  8  Reporter,  446. 

O.  H.  Dean,  for  respondents. 

Both  parties  having  acted  ui>on  the  memorandum  of  agreement 
as  if  it  had  been  reduced  to  writing,  as  ori^nally  proposed,  neither 
can  object  because  it  was  not  done.  51  IlL  126 ;  27  v  t.  485.  The 
memorandum  shows  a  consideration  on  its  face,  plaintiffs  agreeing 
to  ship  all  their  lead  over  defendant's  road  for  one  year,  in  consid- 
eration of  defendant's  agreeing  to  caiTy  it  for  that  time  at  a  speci- 
fied rate.  Hadden  v.  Dimick,  31  How.  Pr.  196 ;  Smith  v,  Mor- 
rison, 21  La.  Ann.  135 ;  Grove  v.  Granger,  36  Wis.  369 ;  Barton 
V.  McLean,  5  Hill,  256 ;  Attix  v.  Pelan,  5  Iowa,  339 ;  Lewis  v.  Ins. 
Co.,  61  Mo.  534.'  Tlie  breadi  of  the  conti-act  made  by  plaintiffs 
was  waived.  Bersch  v,  Sander,  37  Mo.  104 ;  McNaughter  v,  Cassally , 
4  McLean,  530.  The  question  whether  the  contract  was  rescinded 
or  not  could  not  be  submitted  to  the  iurv,  because  not  raised  by 
the  pleadings.  Laraway  v.  Perkins,  10  N .  i .  371 ;  Coles  v.  Soulsby, 
21  Oal.  47. 

Henby,  J. — This  was  a  suit  by  plaintiffs  against  defendant  for 
a  breach  of  the  following  written  contract : 

"  Kansas  Cn-Y,  Mo.,  November  6th,  1872. 

"  Lead  from  Baxter  to  St.  Louis,  at  22^  per  100.  All  lead  shipped 
by  Chapman  &  Riggins  to  be  forwarded  by  M.  R,  F.  S.  &  G.  JR. 
R.  at  above  rates  from  January  Ist,  1873,  to  January  1st,  1874,  and 
above  rates  guaranteed  for  same  time. 

"  H.  J.  Hayden,  G.  F.  A. 
"  Kiffgins  &  Chapman." 

The  breach  alleged  was,  that  within  the  year  1873,  plaintiffe 
offered  lai^  quantities  of  lead  to  defendant  for  transpoilation  by 
the  latter  under  said  contract,  which  defendant  refusea  to  receive 
and  carry  under  the  contract,  demanding  of  plaintiffs  a  greater 
price,  and  that  the  difference  between  said  contract  price  and  that 
they  had  to  pay  for  transportation  of  said  lead,  was  such  that  they 
were  damaged  in  the  sum  of  $4500. 

Defendant,  by  its  answer,  denied  that  the  written  instrument 
was,  or  was  intended,  or  understood  to  be  a  contract,  and  alleged 
that  it  was  only  a  memorandum  of  certain  particulars  which  were 
to  be  a  part  of  a  contract  thereafter  to  be  reduced  to  writing  and 
and  executed  by  both  parties;  and  also  denied  that  plamti£b 
done  or  performed  all,  or  any,  of  the  provisions  or  agreements  in 
said  supposed  contract  by  them  to  be  done  or  performed ;  but 
that,  in  March,  1873,  they  shipped  three  car  loads,  or  60,000 
pounds,  of  lead,  from  Baxter  to  St.  Louis  by  the  Atlantic  & 
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Pacific  Kailroad  and  connectiDg  lines  at  lower  rates  than  those 
named  in  said  supposed  contract. 

To  this  plaintifiEs  filed  a  replication,  which  was  a  general  denial, 
and  specially  pleaded  that  from  January  1st  to  April  15th,  ISTSy 
they  shipped,  and  defendant  transported  for  them,  large  quantities 
of  lead  irom  Baxter  Springs  to  St.  Louis  under  the  terms  and  pro- 
visions of  said  contract ;  admitted  the  shipping  by  them  of  three 
car  loads  over  the  Atlantic  &  Pacific  Railroaa,  but  charged  that 
after  such  shipment  defendant,  with  knowledge  of  that  fact,  re- 
ceived and  shipped  over  its  road  and  under  said  contract,  and 
prior  and  up  to  April,  1873,  twelve  car  loads  of  lead,  for  which 
plaintiffs  paid  the  rates  specified  in  said  written  instrument. 

There  was  evidence  tending  to  prove  that  the  written  instru- 
ment  sued  on  was  not  understood  by  plaintiffs,  or  defendant's 
agent  who  signed  it,  to  be  a  contract,  but  only  a  memorandum 
by  which  one  was  subsequently  to  be  prepared  and  executed  by 
the  parties,  and  also  evidence  to  the  enect  that  Col.  Coates,  presi- 
dent of  the  defendant  company,  and  plaintiff  Biggins,  had  an  inter- 
view, in  which  Coates  alluded  to  plaintiffs'  shipment  of  lead  by  the 
Atlantic  &  Pacific  Railroad,  and  complained  of  it  as  a  breach  of  their 
contract  with  his  company,  and  that  Biggins  said  plaintiffs  had  no 
contract  with  the  defendant,  and  that  Coates  then  remarked :  ^'  Then, 
after  this,  we  will  understand  it  just  as  you  do,  and  that  there  is 
no  contract  with  us ; "  that  after-Knowledge  of  plaintiffs'  shipment 
over  the  Atlantic  &  Pacific  road  was  communicated  to  defendant, 
plaintiffs  were  informed  by  defendant  on  the  11th  day  of  April, 
1873,  that,  on  and  after  the  15th  of  that  month,  increased  rates 
woald  be  charged,  and  that,  after  that  notice  was  given,  but  before 
the  15th  day  of  April,  plaintiffs  made  shipments  of  lead  over  de- 
fendant's road  under  tne  contract  and  paid  the  price  named  in 
the  instrument  of  writing  sued  on.  It  was  a]so  shown  by  defend- 
ant that  the  rates  named  in  said  writing  were  the  same  paid  by 
all  shippers  of  lead  from  Baxter  to  St.  Louis  over  defendant's 
road. 

The  court,  for  plaintiffs,  instructed  the  jury  as  follows : 

1.  The  paper  read  in  evidence,  signed  by  Hayden,  agent,  and  by 
Riggins  and  Chapman,  is  a  valid  contract  on  its  face. 

2.  It  is  admitted  that  plaintiffs  and  defendant  made  and  signed 
the  memorandum  of  agreement  read  in  evidence ;  and  although  the 
JU17  believe  that  at  the  time  of  making  the  same  it  was  understood 
that  the  same  should  be  written  out  in  a  more  formal  shape  and 
tliereafter  signed  by  the  parties;  still  if  you  believe  from  the  evi- 
dence that  after  making  the  said  memorandum,  and  for  two  or 
three  months  thereafter,  plaintiffs  delivered  to  defendants  their 
lead,  and  defendant  received  and  shipped,  or  caused  tlie  same  to 
be  transported  from  Baxter  Spring  to  St.  Louis,  under  the  terms 
and  provisions  of  said  memorandum,  then  the  same  was  a  valid 


346  BIO0INS  V.  MISSOURI   RIYEB,  BTO.,  B.  R.  GO. 

and  binding  contract  between  the  parties,  though  never  writtaQ 
oat  in  a  more  formal  manner. 

8.  If  the  jarj  find  that  plaintifib  shipped,  and  defendant  re- 
ceived and  carried,  or  caused  to  be  transported,  for  two  or  three 
months,  plainti£b'  lead  from  Baxter  Sprmgs  to  St.  Louis,  under 
and  pursuant  to  said  contract,  and  altliough  plaintiffs  did,  in  the 
montn  of  March,  1873,  sliip  some  three  or  more  car  loads  of  their 
lead  ever  the  Atlantic  &  Pacific  Railroad  from  Minersville;  still  if 
you  find  that  after  the  defendant,  its  officers  or  assents,  acting 
witliin  the  line  of  their  duties,  had  notice  of  such  shipments^  it^ 
the  defendant,  received  plaintiffs'  lead  and  shipped  the  same  to 
St.  Louis,  and  so  continued  to  do  up  to  the  15th  day  of  April, 
1873,  at  the  rates  and  under  the  terms  of  said  contract ;  and  that^ 
after  the  15th  day  of  April,  1873,  defendant  refused  to  take  or 
transpoii;  plaintiffs'  lead  at  a  less  rate  than  $71  per  car,  or  87^ 
cents  per  100  pounds;  that  plaintiffs  then  offered  to  ship  their 
lead  over  defendant's  road  at  the  contract  price,  and  that  defend- 
ant refused  to  take  or  transport  the  same  at  such  price,  then  your 
finding  should  be  for  plaintiffs. 

4.  The  jniy  are  instructed  that  although  plaintiffs  did  in  the 
month  of  March,  ship  three  or  more  car  loacls  of  their  lead  over 
the  Atlantic  &  Pacific  Bailroad ;  still  if  after  that  plaintiffs  went 
back  and  shipped  over  defendant's  road ;  and  if  after  the  officers  or 
agents  of  defendant  had  knowledge  thatplaintiffs  had  shipped  said 
lead  over  the  said  Atlantic  &  Piicific  Kailroad,  it,  the  defendant, 
received  and  shipped  plaintiffs'  lead  for  a  time  under  and  in  pur- 
suance of  the  conti*act ;  then  such  facts  constitute  a  waiver  by  de- 
fendant of  its  right  to  annul  said  contract  on  account  of  plaintifb 
having  shipped  such  lead  over  the  Atlantic  &  Pacific  liailroad. 

5.  If  defendant,  with  knowledge  that  plaintiffs  had  shipped  three 
car  loads  of  lead  over  the  Atlantic  &  Pacific  Railroad,  tnereafter 
received  and  shipped  several  car  loads  of  plaintifiSs'  lead  at  and 
under  the  terms  of  the  contract,  and  if  the  raise  in  the  freight  on 
lead  was  made  thereafter  by  defendant  pursuant  to  an  airangement 
by  it  made  witli  the  Atlantic  &  Pacific  Railroad,  or  between  those 
roads  and  connecting  lines,  and  not  by  reason  of  plaintiffs  having 
shipped  over  the  Atlantic  &  Pacific,  then  such  facts  constitute  a 
waiver  by  defendant  of  its  right  to  annul  said  contract  on  acconnt 
of  plaintiffs  having  so  shipped  over  the  Atlantic  and  Pacific  Rail- 
road. 

6.  If  the  jury  find  for  plaintiffs,  you  will  assess  their  damages  at 
the  difference  between  what  it  would  have  cost  them  under  the 
contract  to  have  shipped  their  lead  during  the  remainder  of  the 
year,  after  the  luise  in  freight  thereon  by  defendant,  and  what  it 
aid  cost  tlie  plaintiffs  to  ship  their  lead  during  the  remainder  of 
such  year,  less  the  amount  of  freight  as  per  terms  of  contract,  on 
the  care  of  lead  shipped  over  the  Atlantic  &  Pacific  Railroad  be- 
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fore  tlie  15th  day  of  April,  1873,  with  interest  on  such  difference 
at  the  rate  of  six  per  cent  per  annum  from  commencement  of  this 
mi. 

Appellant,  asked  the  court  to  give  four  instructions,  as  follows, 
to  wit: 

1.  If,  from  the  evidence,  the  jnrj  find  that  plaintifib  understood 
and  believed  that  tlie  writing  dated  November  6th,  1872,  read  in 
evidence,  was  not  a  contract  binding  on  them,  but  merely  a  note 
or  memorandum  of  points  or  particuiai'S  to  go  into  a  conti-act  they 
expected  tliereafter  to  make  with  defendant,  and  that  plainti&,  in 
March,  1873,  shipped  thi*ee  cars  of  lead  over  the  Atlantic  &  Pacific 
Baihoad  and  connecting  lines  of  St.  Louis,  and  that  after  such  ship- 
ment and  befoi^  the  raise  of  freights  on  lead  in  April,  1873,  the 
president  of  defendant  and  the  plaintiff  Biggins,  came  to  an  agree- 
ment and  nndei'standing  that  there  was  no  contract  or  agreement 
between  the  plaintifEs  and  defendant  as  to  the  transportation  of 
lead,  then  the  jury  must  find  for  defendant. 

S.  If  from  the  evidence,  the  juiy  find  that  the  writing  of  No- 
vember 6th,  1872,  read  in  evidence,  was  understood  and  believed 
by  plaintifb  not  to  bind  them  to  ship  all  their  lead  over  the  road 
01  defendant  fi-om  January  1st,  1873,  to  January  1st,  1874,  but  to 
be  merely  a  note  or  memorandum  of  points  or  particulars  to  go 
into  a  contract  the  plaintiffs  expected  to  make  with  defendant  some 
time  after  signing  said  writing  dated  November  6th,  1872,  and 
that  plaintiffs  acted  on  such  belief  and  understanding,  then  the 
jory  must  find  for  defendant. 

3.  If,  between  January  1st,  1873,  and  the  agreement,  if  any,  of 
the  railroad  companies  raising  the  freight  on  lead,  the  plaintiffs, 
throDgh  Mr.  Kiggins,  and  the  defendant,  through  its  president, 
came  to  an  nndei'standing,  or  agreement,  that  there  was  no  con- 
tract between  the  plaintiffs  and  defendant  as  to  the  shipping  of 
lead,  or  that  any  contract  tliere  was  between  them  as  to  the  snip- 
ping of  lead  was  at  an  end,  then  the  jury  must  find  for  defendant. 

4.  If  tlie  jury  find  from  the  evidence  that  after  January  1st, 
1878,  and  before  April  15th,  1873,  and  before  the  raise  in  freights 
bv  defendant.  Col.  Coates,  the  president  of  defendant,  and  the 
plaintiff  Biggins,  had  a  conversation  in  which  Biggins  stated,  in 
effect,  that  plaintiffs  had  no  contract  with  the  defendant  for  the 
touisportation  of  lead,  and  that  Col.  Coates  thereupon  stated,  in 
effect,  to  Biggins,  that  they  would  then  consider  that  there  was  no 
contract,  ana  that  Biggins  said,  "  very  well,"  or  words  to  that 
effect,  then  your  verdict  must  be  for  the  defendant. 

^  The  court  gave  instruction  No.  two,  but  refused  to  give  instruc- 
tions No6.  one,  three  and  four,  and  for  the  refusal  to  give  them 
appellant  at  the  time  excepted.    There  was  a  verdict  and  judg- 
ment for  plaintiffs,  from  which  defendant  has  appealed. 
We  see  no  objection  to  the  first  instruction  for  plaintiffs.    While 
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the  infitmment  sued  on  bj  no  means  fully  expresses  the  tenns  of 
the  agreement,  it  is  not  difficult  to  ascertain  from  the  language  em- 
ployed the  substance  of  the  stipulations.  Defendant  was  to  trans- 
port and  plaintiffs  were  to  dehver  to  defendant  to  be  transported 
for  them,  at  22^  cents  per  100  pounds,  all  lead  shipped  by  plain- 
tiffs witliin  the  year  1873,  from  Baxter  to  St.  Louis,  and  although 
plaintiffs  did  not  bind  themselves  to  ship  any  lead,  they  did  obli* 
gate  themselves  to  ship  over  defendant's  road  all  they  should  ship 
trom  Baxter  to  St.  Louis ;  and  the  position  that  there  was  no  con- 
sideration fi>r  defendant's  promise,  is  ufitenable.  Plaintiff's  agree- 
ment to  ship  over  no  other  road,  and  to  give  to  defendant's  road 
all  theii'  freight,  was  a  sufficient  consideration  for  defendant's  pro- 
mise. The  instrument  in  question  is  unlike  the  proposition  by  the 
defendant  to  the  plaintiffs  m  the  Chicago  and  E.  By.  Co.  v,  Dane, 
43  ^N*.  Y.  (1  Hand)  240,  and  the  acceptance  there  made.  As  was 
said  by  the  court :  ^^  The  latter  amounted  to  nothing  more  than  the 
acceptance  of  an  option  by  the  plaintiff  for  the  transportation  of 
such  quantity  of  iron  by  the  defendant  as  it  chose ;  and  had  there 
been  a  consideration  given  to  the  defendant  for  such  option,  the 
defendant  would  have  been  bound  to  transport  for  the  plaintiff 
such  iron  as  it  required  within  the  time  and  quantity  specified,  the 
plaintiff  having  its  election  not  to  require  the  tronsportation  of 
any."  We  think  that  case  no  authority  for  the  position  of  appel- 
lant's counsel  here. 

The  second  instruction  for  plaintiffs  assert  a  doctrine  well  sus- 
stained  by  authorities.  Paige  v,  Fullerton  Woollen  Co.,  27  Vt. 
485  ;  Miller  v.  McManis,  57  111.  126. 

The  third  instruction,  with  respect  to  the  violation  of  the  agree- 
ment by  plaintiffs  in  shipping  lead  over  the  Atlantic  and  Pacific 
road,  and  the  waiver  by  defendant  of  said  breach  of  the  contract, 
fairly  submitted  that  question  to  the  jury  in  both  of  its  aspects. 
It  required  the  jury  to  find,  not  only  that  after  said  violation  of 
the  contract  by  plaintiffs,  they  shipped  lead  over  the  defendant'^ 
road  from  Baxtei:  to  St.  Louis,  but  that  such  shipping  was  done 
after  defendant  was  aware  of  the  alleged  breach  oi  the  contract  by 
plaintiffs,  and  at  the  rate  and  under  the  terms  of  said  contract 
And  although  the  rate  given  plaintiffs,  by  the  contract,  was  the 
same  as  that  given  to  shippers  generally,  and,  as  a  common  carrier, 
defendant  could  not  have  refused  to  receive  freight  offered  by 
plaintiffs  to  be  carried  at  that  rate,  yet,  if  under  and  in  pursuance 
of  the  contract,  and  not  under  this  general  liability  as  a  common 
carrier,  the  defendant  received  the  lead  at  Baxter  to  be  transported 
to  St.  Louis,  after  the  breach  on  plaintiff's  part,  and  with  know- 
ledge of  such  breach,  it  was  a  waiver  by  defendant  of  said  breach 
of  contract  b^  the  plaintiffs.  For  the  same  reason  the  fourth  and 
fifth  instructions  for  plaintiffs  are  correct. 

The  first  instruction  asked  by  defendant  was  properly  refused^ 
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because,  if  the  instrnment  of  writing  sued  on  was  not  a  complete 
contract  when  it  was  signed,  and  the  contract  contemplated  by  the 
parties  was  never  conclnded,  then,  without  regard  to  the  under- 
standing subsequently  had  between  Coates  and  Riggins,  the  de- 
fendant was  not  bound.  If,  on  the  other  hand,  the  written  in- 
strument was,  when  signed,  a  complete  contract,  or  became  so  by 
the  subsequent  conduct  of  the  parties,  as  submitted  in  the  second 
instruction  for  plaintiffs,  then  the  nnderitanding  between  Coates 
and  Bigi^ns  could  only  have  operated  as  a  rescission  of  the  con- 
tract, and  no  such  defence  was  relied  upon  in  the  answer.  The 
same  obeervations  apply  to  the  third  and  fourth  of  defendant's  re- 
fused instructions.  The  defendant  did  not  plead  a  rescission  of  the 
contract,  but  denied  its  existence,  and  also  alleged  that  plaintiffs 
had  violated  it.  Under  such  pleading  defendant  could  not  avail 
itself  of  a  rescission  of  the  contract. 

Intricate  questions  of  fact  were  involved  in  the  case,  but  they 
seem  to  have  been  fairly  submitted  to  the  jurv  by  the  instructioDS 
of  the  court,  and  the  judgment  is  affirmed.     All  concur. 


BUTLEB 
V. 

East  Tennesee  and  Yiboinia  B.  R.  Go. 

(8  Xm,  Tenn,y  BtportBj  82.     1881.) 

The  duty  of  a  railroad  company  is  <to  carry  freight  to  the  place  directed, 
and  to  deliver  it  to  the  party  entitled  if  there  ready  to  receive  it,  and  if  not, 
to  store  it  for  him.  The  liability  of  the  company  as  a  common  carrier  ceases 
when  the  freight  is  deposited  in  a  warehouse,  and  is  not  extended  by  the  act 
of  1870,  ch.  17  (Code,  sec.  1998J),  requiring  the  company  to  give  a  prescribed 
notice  to  the  consignee. 

Appeal  in  error  from  the  Circuit  Court  of  Monroe  County, 
McCroskey  &  Hicks,  for  Butler. 
Gteorge  Brown,  for  Railroad  Company. 

Cooper,  J. — Action  brought  bv  Butler  against  the  railroad  com- 
pany for  the  value  of  a  truuK  ana  its  contents.  The  case  was  tried 
oy  the  judge,  without  a  jury,  who  rendered  judgment  in  favor  of 
tne  company,  and  the  plaintiff  appealed. 

On  January  1,  1878,  the  plaintiff  at  Mossy  Creek,  directed  the 
defendant  to  ship  the  trunk  on  its  train  to  Philadelnhia,  Tennessee, 
lie  plaintiff,  after  he  had  ordered  the  shipment,  waied  from  Mossy 
Creefe  to  Philadelphia,  or  its  vicinity,  about  seventy  mile8,and  arrived 
on  the  9th  of  January.   The  trunk  was  destroyed  by  fire  in  the  bum- 
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ing  of  the  depot  of  the  company  at  Philadelphia  on  the  night  of 
the  12th  of  Janoarj,  having  reached  that  point  about  ten  days  be- 
foi-e  and  been  stored  in  the  depot.  The  plaintiff  eays  he  went  to 
Philadelphia  on  Janaary  13tli,  ^'  to  see  if  my  trank  was  bmned." 
He  adds  that  he  has  no  family,  is  a  millwright,  travels  aboat  to  get 
work,  and  has  no  fixed  home.  The  agent  of  the  company  did  not 
notify  the  plaintiff  of  the  arrival  of  the  tmnk,  because  he  did  not 
know  his  postoffice  or  where  he  lived.  The  lii*e  occurred  without 
an  V  fault  of  the  company. 

The  duty  of  the  railroad  company  was  to  carry  the  plaintiff's 
trunk  to  the  place  directed,  and  to  deliver  it  to  the  plaintiff  if  he 
was  ready  to  receive  it,  and  if  not,  to  store  it  for  him  in  their  sta- 
tion warehouse :  Dean  v.  Vaccaro,  2  Head,  490.  The  liability  of 
the  company  as  a  common  carrier  ceased  when  the  tiiink  was  de- 
posited m  the  warehouse.  The  subsequent  loss  by  fire  without  any 
fault  on  the  part  of  the  company  would  fall  upon  the  owner  of  the 

Sods.     Express  Company  v.  ETaufman,  12  Heis.  161 ;  Rankin  v. 
emphis  Packet  Co.,  9  Heis.  564,  570. 

It  IS  suggested,  rather  than  argued,  that  the  common  law  liabil- 
ity of  the  railroad  company,  as  a  common  carrier,  has  been  extended 
by  the  act  of  1870,  ch.  17  (Rev.  Stat,  sec.  1993j).  The  first  sec- 
tion of  that  act  makes  it  the  duty  of  all  common  carriers  and  ex- 
J»ress  companies  doing  besiness  in  this  State,  after  the  receipt  of 
reight  for  delivery  at  their  warehouse,  depot  or  station,  to  notify 
the  consignee,  by  written  or  printed  notice,  to  be  delivered  to  the 
consignee  in  person,  at  his  place  of  business,  if  in  the  city  or  town 
where  received ;  or  if  not  residing  or  doing  business  in  the  city  or 
town,  then  through  the  post-o£5ce,  within  three  days  after  the  ar- 
rival of  goods,  it  was  the  duty  of  the  cai'rier  to  notify  the  con- 
signee of  the  arrival  of  freight  before  the  statute,  though  not 
necessarily  in  the  mode  prescribed.  Dean  v.  Vaccaro,  2  Head,  490. 
The  designation  of  a  particular  form  and  manner  of  notice  would 
not,  by  any  fair  intendment,  change  the  character  of  the  carrier's 
liability.  And  the  severity  of  the  common  law  nile  forbids  its  ex- 
tension by  the  courts  in  the  absence  of  positive  legislation.  And 
the  company  was  certainly  in  no  fault  for  failing  to  give  the  plain- 
tiff notice  in  this  case.  He  had  no  fixed  residence,  nor  the  com- 
pany any  knowledge  of  his  tempory  stopping  place. 
Afiiim  the  judgment. 

Bee  note,  7  Am.  &  £og.  R  R  Cas.  404. 
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Walker 

V. 

Dbtrott,  G.  H.  &  M.  R  Co. 

{Advance  Case,  Michigan,     October  81,  1883.) 

A  garnisheo  canot  be  held  in  justicc^s  court  except  upon  such  liability  as  ia 
admitted  by  the  disclosure,  'which  must  not  Ix)  ambiguous. 

A  railway  company,  being  garnished,  disclosed  by  its  ngcnt  that  as  com- 
mon carrier  it  had  in  its  possession  goods  consigned  to  the  principal  defend-, 
ast,  but  the  agent  did  not  know  whether  they  belonged  to  such  defendant 
and  had  no  personal  knowledge  of  his  business  or  of  other  consignments. 
Eddj  insufficient  to  make  the  company  liable  as  garnishee  in  a  proceeding  be- 
fore a  justice. 

Common  carriers  must  recognize  transfers  of  bills  of  lading  and  consign- 
ments of  goods,  and  unless  protected  by  proper  vouchers  cannot  always  as- 
some  to  deal  with  consignments  as  actually  and  beneficially  belonging  to  the 
oonsignee. 

The  garnishment  statute  does  not  attempt  to  cut  off  the  rights  of  strangers 
to  the  litigation  or  to  compel  a  garnishee  at  his  peril  to  decide  questions  of 
fact  18  to  ownership  on  which  he  has  no  means  of  knowledge. 

Ebbob  to  Wayne. 

John  W.  McGrath,  for  plaintiff  and  appellant 
•    Griffin,  Dickinson,  Tlinrber  &  Hosmer,  for  defendant. 

Campbell,  J. — ^The  only  question  in  this  case  is  whether  any 
recoTery  conld  be  had  against  the  defendant  corporation  as  a  gar- 
nishee, under  tlie  disclosure  filed,  or  by  i*esort  to  further  evidence. 
It  has  been  uniformly  held  that  no  recovery  can  be  had  against  a 
gamisliee  in  a  justice's  court,  except  upon  such  liability  as  is  ad- 
mitted by  the  disclosure.  Tliere  must  be  no  ambiguity.  Spears  v» 
Chapman,  43  Mich.  641 ;  [S.  0.  5  N.  W.  Eep.  1038 ;]  Weirick  v. 
Scribner,  44  Mich.  73 ;  [8.  0.  6  N.  W.  Rep.  91 ;]  Sexton  v.  Amos, 
39  Mich.  695;  Hackley  v.  Eanitz,  39  Mich.  398;  Lorman  v. 
Phoenix  Ins.  Co.,  83  Mich.  652.  The  disclosure  in  its  original, 
sapplementcd  by  its  amplified  form,  shows  that  defendant  as  a  com- 
mon carrier  had  in  possession  certain  oats  consigned  to  the  princi- 
pal defendant,  Thomas  Hill ;  but  the  agent  mining  disclosure  did 
not  know  whether  they  belonged  to  Hill,  and  had  no  personal 
knowledge  of  Hill's  business  and  none  of  other  consignments.  He 
knew  Hill  had  done  business  with  the  company,  but  not  its  nature 
or  extent.  We  think  this  is  not  sufficient.  Wliile  in  the  absence 
of  any  other  directions  goods  are  generally  delivemble  to  the  con- 
signee, yet  it  is  a  frequent  occurrence  that  bills  of  lading  and  con- 
signment are  transfen*ed  to  third  pei'sons  in  the  ordinary  course  of 
bafiinesBy  and  the  carrier  must  recognize  such  transfers.    It  is  also 
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a  matter  of  every-daj  practice  to  make  consignments  to  factors  and 
agents.  Unless  protected  by  proper  vouchei'S  a  carrier  cannot  as- 
sume to  deal  witn  consignments  as  in  all  cases  actually  and  bene- 
ficially belonging  to  the  consignee,  and  the  statute  does  not  attempt, 
if  it  could  do  so,  to  cut  off  the  rights  of  strangers  to  the  litisation, 
or  to  compel  a  garnishee  at  his  peril  to  decide  questions  of  tact  on 
which  he  nas  no  means  of  knowledge.  The  process  of  garnishment, 
if  such  use  were  made  of  it,  would  be  very  oppressive.  "We  think 
the  judgment  below  was  correct,  and  it  must  be  affirmed  with  coets. 
The  other  justices  concurred. 


EvANSViLLs  &  Tebre  Hauts  K.  K.  Co. 

V. 

Ebwdt. 

{Advance  C(ue,  Indiana.    Nov,  27,  i883.) 

A  eontracted  with  B  to  sell  and  deliver  to  him  at  a  certain  railroad  station 
a  car  load  of  wheat  at  a  certain  sum  per  bushel,  payment  to  be  made  there- 
for on  delivery  of  the  wheat,  B  representing  that  he  had  no  cash  for  that 
purpose.  The  wheat  was  delivered,  weighed,  and  put  by  A  in  a  car  on  the 
siding  at  the  station.  A  then  asked  B  for  the  money.  B  replied  that  he  had 
not  the  money,  but  he  would  have  it  with  him  next  day.  A  replied  that  B 
could  not  have  the  wheat  until  it  was  paid  for.  B  assented  ana  agreed  to 
allow  the  wheat  to  remain  where  it  was.  Before  payment  B  obtained  from 
the  agent  of  the  railroad  a  bill  of  lading  for  the  wheat,  which  he  sold  for 
value  to  a  lonafide  purchaser  without  notice.  The  company  subsequently 
threatened  to  deliver  the  wheat  to  the  holder  of  the  billof  ladmg,  whereupon 
A  brought  replevin. 

Edd^  that  by  the  terms  of  the  contract  between  A  and  B  payment  of  the 
price  was  a  condition  precedent  to  the  passage  of  the  title  and  that  therefore 
the  ownership  of  the  wheat  continued  to  be  vested  in  A. 

Hdd^  further,  that  the  issue  of  the  bill  of  ladine  and  the  attempted  sale  of 
the  wheat  and  assignment  of  the  bill  did  not  preclude  plaintiff  from  recover- 
ing his  property. 

HowK,  J. — In  this  case,  the  appellee,  the  plaintiff  below,  allesed 
in  substance  in  his  complaint  that  he  was  the  owner  and  entitled  to 
the  possession  of  four  hundred  bushels  of  wheat  then  in  ""White-line 
car,  E.  &  T.  H.,  No.  1887,"  standing  on  the  side  track  at  Miller's 
Station,  in  Gibson  County,  Indiana,  of  the  value  of  three  hundred 
and  seventy-five  dollars ;  which  the  appellant,  the  Evansville  and 
Terre  Haute  R  R.  Co.,  had  possession  of,  without  right,  and  un- 
lawf uUydetained  from  the  appelle ;  wherefore,  &c.. 

On  tne  application  of  the  appellant,  Gteorge  H.  Stuart,  he  was 
made  a  defendant  in  this  action.  The  cause  was  put  at  issue  and 
submitted  to  the  court  for  trial ;  and  at  the  appellant's  request  the 
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court  made  a  special  finding  of  the  facts,  and  stated  its  conclusions 
of  law  thereon  in  favor  of  the  appellee.  The  appellants  severally 
excepted  to  the  court's  conclusions  of  the  law,  and  judgment  was 
rendered  thereon  in  appellee's  favor  and  against  the  appellants ;  to 
which  judgment  they  severally  and  separately  exceptea,  and  have 
appealed  therefrom  to  this  court. 
Errore  have  been  assigned  here  by  the  appellant,  which  caU  in 

?[nestion  the  court's  conclusions  of  law  upon  the  facts  specially 
oaiid.    The  special  finding  of  facts  and  the  court's  conclusions  of 
law  thereon  were  in  substance  as  follows : 

Be  it  rcmembei'ed,  that  on  the  trial  of  the  above  cause  before 
the  court,  tlie  defendants  requested  the  court  to  find  the  facts  spe- 
cially, and  state  the  conclusions  of  law  arising  thereon,  with  a  view 
of  excepting  to  the  decision  of  the  court  upon  the  questions  of  law 
involved  in  the  trial. 

1.  The  court  finds  the  facts  to  be  as  follows,  to  wit :  On  the  24th 
or  25th  of  March,  1879,  the  plaintiff  then  being  the  owner  of  the 
wheat  in  controversy,  made  an  agreement  with  one  Hart  to  sell 
and  deliver  to  him,  at  Miller's  Station,  a  point  on  the  line  of  the 
EvansviUe  &  Terre  Haute  Kailroad,  one  car  load  of  wheat  at  and 
for  the  price  of  ninety-three  cents  (93  cts.)  per  bushel.  The 
amement  between  the  plaintiff  and  the  said  Hart  being  that  the 
wlieat  should  be  delivered,  weighed  and  paid  for  at  Miller's  Station, 
and  that  the  payment  should  be  made  upon  delivery  of  the  wheat, 
the  plaintiff  at  the  time  the  agreement  was  made  stating  that  Hart 
was  a  stranger  to  him,  and  that  lie  must  pay  upon  delivery,  which 
Hart  assented  to,  and  represented  that  he  nad  the  money  to  pay  for 
the  wheat  then. 

Hart  then  procured  the  defendant,  the  Kailroad  Company,  to 
leave  an  empty  car,  suitable  for  the  shipment  of  whcat^  on  the 
switch  at  Miller's  Station. 

2.  Subsequently,  on  the  27th  of  the  same  month,  the  plaintiff 
hauled  and  delivered  three  hundred  and  eighty-four  bushels  of 
wheat,  it  being  the  wheat  he  had  agreed  with  Hart  to  deliver,  and 
being  the  same  now  in  controversy;  the  wheat  was  weighed  at 
Miller's  Station,  and  put  by  plaintiff  in  the  car  furnished  by  Hart 
on  the  side  track  of  tne  defendant's  road.  When  the  plaintiff  had 
finished  delivering  the  wheat,  Hart  nailed  up  the  car  ready  for 
shipment.  The  plaintiff  calculated  the  amount  due,  and  asked 
Hart  for  his  money.  Hart  replied  that  he  did  not  have  any  money 
with  him,  but  that  it  would  be  up  next  day.  Plaintiff  then  tola 
Hart  he  could  not  have  the  wheat  until  it  was  paid  for.  Hart  as- 
sented to  this,  and  said  that  he  was  in  no  hurry  for  the  wheat,  that 
he  would  let  it  remain  there  until  he  obtained  the  money,  that  he 
would  have  the  money  next  day  at  Patoka,  and  if  plaintiff  would 
come  to  Patoka  he  would  pay  him  there,  or  bring  the  money  to 
him,  as  he  preferred,  to  which  plaintiff  assented,  out  no  definite 
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agreement  was  arrived  at  between  the  parties  whether  they  shonld 
meet  at  Patoka,  or  whether  Hart  wonld  bring  the  money  to  plain- 
tiff. 

And  tlierenpon  Hart  went  away  on  foot  towards  Patoka,  and 
plaintiff  went  to  his  home,  one  mile  from  the  point  where  the 
wheat  was  delivered.  The  parties  separated  about  sundown  on  the 
evening  of  the  27th.  Miller^s  Station  is  situate  in  Gibson  County, 
Indiana,  about  two  and  a  half  miles  north  of  Patoka,  on  the  de 
fondant's  road.  Defendant,  the  Eailroad  Company,  has  no  agent 
at  that  point,  and  no  agent  of  the  company  was  present  at  the  time 
of  the  weighing  and  delivery  of  the  wheat. 

3.  About  9  o'clock  on  the  ni^htof  the  27th,  Hart  applied  to  the 
agent  of  the  defendant,  the  Kailroad  Company,  at  Pakota,  at  his 
residence,  for  a  bill  of  lading,  informing  him  that  he  had  the  car 
loaded,  and  that  he  desired  its  early  shipment.  The  agent  refused 
to  issue  the  bill  of  lading  that  night  Again,  on  Mardi  28,  at  the 
hour  of  7:20  a.m.,  Hart  applied  to  the  same  a^nt  at  the  office  of 
the  Railroad  Company,  in  Jrakota,for  a  bill  of  lading,  representing 
to  the  agent  that  he  had  the  car  loaded  with  wheat,  and  thereupon 
the  agent  gave  him  a  bill  of  lading,  of  which  the  following  is  a 
true  copy : 

COPY. 

[fOBMia] 

"Where  rates  per  car  load  are  quoted,  it 
la  meant  to  induae  twenty  thousand  (X),000) 

pounds,  unless  otherwise  specified.    Twenty-  T?trAwavTTTV    J^    Tmoii    TTawiw 

fourthousand(24,000)poundsl8themaximum  -CiVAHBYlM^B  (K  1.VSBM  XIAUTK 
weight  per  car  that  thJs  company  has  fixed  "P  a  tt  -on  a  n 

as  the  weight  to  be  loaded  thereon,  and.any  iWAiLjaiAU, 

SS!S5S^t*'SS^?*^'SZ.Tr  "SSblS     Patoka  Station,  March  28, 18TO. 

rates  of  freight  charged  on  the  excess  abo^a 
■aid  weight,  at  the  option  of  this  Company.** 

Eeceived  from  W.  B.  Hart  the  following  packages  (contents  and 
value  unknown),  in  apparent  good  order,  to  be  transported  over 
the  line  of  this  road  to  the  company's  freight  station  at  Evansville, 
and  there  to  be  delivered  to  L.  Kunner,  Jr.,  or  order  on  payment 
of  freight,  and  charges  in  par  funds,  upon  the  following  condi- 
tious: 

'That  the  company  will  not  be  held  responsible  for  leakage  of 
liquids,  breakage  of  glass  or  queensware,  the  injury  or  breakage  of 
looking  glasses,  glass  show  cases,  picture  frames,  stove  castings  and 
hollow  ware,  or  for  any  injury  to  hidden  contents  of  packages,  nor 
for  the  loss  of  weight  of  grain  or  coffee  in  bags,  or  rice  in  tierces; 
nor  damage  ensuing  to  any  article  carried  from  the  effect  of  heat  or 
cold ;  for  the  loss  of  nuts  in  bags,  or  lemons  or  oranges  in  boxes, 
unless  covered  with  canvas;  or  loss  or  damage  to  goods  occar 
sioned  by  Providential  causes,  or  by  fire  from  any  cause  whatever^ 
while  in  transit  or  at  station. 
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It  18  agreed,  That  all  the  articles  at  the  several  way  stations  and 
platforms,  where  the  company  has  no  agent,  will  be  at  the  risk  of 
the  owner,  shipper  or  consignee,  from  the  moment  such  articles 
are  unloaded,  as  directed,  or  marked. 

It  is  f  artlier  agi'eed.  That  the  company  will  exercise  the  right  of 
placing  in  store,  at  the  expense  and  risk  of  the  owner,  all  articles 
of  freight  not  removed  within  twenty-four  hours  after  arrival  at 
depots. 

It  is  further  agreed  and  understood,  That  grain  in  bulk  will  be 
at  the  ownei-'s  risk  of  short  weight,  except  when  caused  by  negli- 
gence of  the  company,  and  that  property,  under  this  bill  of  lading, 
will  be  subject,  at  its  owner's  cost,  to  necessary  coopering  or 
baling. 

It  is  expressly  agreed  and  understood,  That  the  shipper  or  agent 
of  the  property  herein  named,  by  accepting  this  bill  of  lading, 
agrees  to  all  its  stipulations,  exceptions  and  conditions. 


W.  1^1^87. 


G. 


Copy  of  receipt  reoelyed  of    . 
H.  fiBut  £  Co.,  for  1  car  of  wheat, 


Na  3867, 186  tNiah.  at  8614 

W.  B.  Habt. 


One  Car  Bulk  wheats... 
Signed. 

F.  C.  COWDBH,  Ag*t 


WnOHT  8UBJVCT 
TO  OOSBBCnON. 


28,100 


|8t» 


97 


Indoned  on  back,  I*  Rumon,  Jb. 

Which  he  carried  away  with  him,  and  went  south  to  Evansville 
on  the  train  that  passed  Irakota  at  7:41  a.m. 

4.  Hart  reached  Evansville,  Ind.,  about  9  o'clock  on  the  morn- 
ing of  the  28th  of  March,  1879,  and  went  directly  to  the  office  of 
the  defendant,  Geor^  H.  Start,  and  presented  the  bill  of  lading 
to  him,  who,  having  oeen  informed  by  Kufiner,  the  consignee,  that 
he  was  negotiating  for  the  wheat,  tooK  the  bill  of  lading,  and  paid 
Hart  the  full  value  of  the  wheat  at  that  point,  93^  cents  per  bushel, 
and  Rnffner  assigned  the  bill  of  lading  to  Start.  The  wheat  was 
pnrcliased  by  Stait  from  Hart,  and  uie  money  paid  Start  at  9^ 
o'clock  A.M.  of  said  day. 

At  the  time  of  purchase  the  defendant  Start  had  no  notice  of 
any  claim  to  the  wheat  by  the  plaintiff  or  any  other  person,  and 
bought  the  same  in  good  faith. 

5.  On  the  moniing  of  the  28th  of  March,  the  plaintiff  went  to 
the  town  of  Patoka  and  inquired  after  Hart,  and  waited  there  un- 
til the  arrival  of  the  11:30  a.m.  train  from  Evansville.  Hart  not 
coming  on  that  train,  he  then  notified  the  railroad  agent  not  to  let 
the  wheat  be  moved  until  he  got  his  money,  and  was  informed  by 
the  agent  that  he  had  already  issued  a  bill  oi  lading,  and  that  Hart 
had  taken  it  away  with  him  on  the  first  train  south,  and  that  he 
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could  not  hold  the  wheat  The  plaintiff  then  came  to  Prinoeton 
to  inquire  as  to  his  le^al  rights,  and  sent  an  attorney  to  Evansville 
on  the  2  p.m.  train  to  look  tor  Hart. 

6.  The  defendant,  the  Bailroad  Company,  on  the  29th  of  March, 
1879,  brough  the  car  containing  the  wheat  that  had  been  placed  in 
it,  as  before  found,  from  Miller's  Station  to  Princeton,  Ind.,  and 
was  proceeding  to  deliver  said  wheat  at  Evansville,  Ind.,  when 
plaintiff  commenced  this  action,  and  seized  and  took  it  into  his 
possession  by  virtue  of  a  writ  of  replevin  issued  herein. 

7.  Wheat  of  the  quality  of  that  in  controversy  was  worth,  at  the 
time  the  same  was  placed  in  the  car,  and  at  the  time  of  the  agree- 
ment with  Hart  at  Miller's  Station,  91  cents  per  bushel,  and  at 
Evansville  it  was  worth  93^  cents  per  bushel,  and,  within  a  few 
days  after  this  action  was  commenceid,  was  worth  in  Evansville  96 
cents  per  bushel,  and  has  been  worth  as  much  as  $1.05  per  buehel 
in  that  market  between  tlie  date  of  the  taking  this  wheat  by  plain- 
tiff and  the  trial  of  thi6  cause. 

8.  Hart  left  the  State  without  payhig  plaintiff  any  portion  of 
the  contract  price  of  said  wheat  The  agent  of  the  Bailroad  Com- 
pany was  notified  of  plaintiff's  claim  and  his  desire  that  the  wheat 
should  not  be  removed  until  payment  was  made  to  him  before  the 
car  was  moved. 

9.  Upon  the  foregoing  facts,  the  court  finds,  as  a  conclusion  of 
law,  that  the  title  to  the  wheat  in  controversy  did  not  pass  from 
the  plaintiff  to  Hart ;  that  the  plaintiff  did  no  act  or  acts  that 
amounted  to  a  waiver  of  the  condition  precedent,  that  Hart  should 
pay  him  in  cash  for  the  wheat  before  the  title  passed  out  of  plain- 
tift. 

That  the  subsequent  issuing  of  a  biU  of  lading,  and  the  attempted 
sale  of  the  whea^  and  assignment  of  the  bill  to  defendant  Start, 
does  not,  in  law,  preclude  the  plaintiff  from  regaining  his  prop- 
erty. 

That  the  plaintiff  is  entitled  to  a  finding  in  his  favor  that  he  is 
the  owner  oi  the  wheat  in  complaint  mentioned,  and  for  one  cent 
damages."  O.  M.  Welbobn,  Jud^. 

The  appellant's  learned  counsel  say,  in  argument :  ^'  A  sm^le 
point  is  presented  by  the  assifmment  of  errors  in  tliis  case,  and  that 
Kses.  wf  submit,  4m  an  nSiarranted  assumption  by  the  court 
that  the  wheat  was  sold  upon  a  condition  precedent  that  the  title 
should  not  pass  until  the  purchase-money  was  paid,  and  that  ap- 
pellee had  done  nothing  to  waive  his  right  to  hold  the  same.  We 
concede  that,  if  property  is  sold  upon  condition  that  no  property 
shall  pass  till  tne  purchase-money  is  paid,  then,  the  sale  being 
conditional,  no  property  can  pass  without  the  performance  of  the 
condition." 

It  will  be  observed,  that  counsel  claim  the  decision  below  to  be 
erroneous,  because  of  the  court's  '^unwarranted  assumption"  of 
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these  two  conclusions  of  law ;  1.  That  the  wheat  was  sold  upon  a 
<»ndition  precedent,  that  the  title  should  not  pass  until  the  pur- 
elinse-mooey  was  paid.  And  2,  That  the  appellee  had  done  nothing 
to  waive  his  right  to  hold  the  wheat.  These  were  the  legal  con- 
dasioDS  of  the  court,  from  its  special  finding  of  facts.  The  court 
found  the  facts  in  I'egard  to  appellee's  sale  of  the  wheat  to  be 
as  follows :  Appellee  agreed  with  one  Hart  to  sell  and  deliver  to 
him,  at  Miller  s  Station,  on  the  E.  &  T.  H.  Eailroad,  one  cur  load 
of  wheat,  at  93  cents  ]>er  bushel,  payment  therefor  to  be  made 
upon  deliveiy  of  the  wheat,  Hart  assenting  to  appellee's  state* 
ment  that  he  must  pay  upon  delivery  and  I'epresenting  that  he  had 
the  money  then  to  pay  for  the  wheat.  Upon  these  facts,  we  think 
the  court  was  autnorized  to  state  as  a  conclusion  of  law,  that 
appellee's  sale  of  the  wheat  to  Hart  was  made  upon  the  condition 
precedent  that  Hait  should  pay  him  the  contract  price  for  the 
wheat  upon  its  delivery.  "It  is  a  general  rule  in  all  execu- 
tory agreements  for  the  sale  of  chattels,  that  the  seller's  obligation 
to  deliver,  and  the  bnyer's  obligation  to  pay  or.  render  equivalent, 
are  concurrent  conditions  in  the  nature  of  conditions  precedent." 
Where  the  circumstances  of  the  transaction  are  such  as  to  indicate, 
tliat  the  seller  agrees  to  transfer  his  property,  in  consideration  of 
the  buyer's  actual  payment  of  the  agreed  price  on  delivery,  "each 

5 arty  is  bound  to  the  other  by  concurrent  condition,  the  seller  to 
eliver,  the  buyer  to  pay."  2  Schoul.  Pers.  Prop.  p.  291. 
Where  the  payment  is  to  bo  made  simultaneously  with  de- 
livery, and  is  omitted,  evaded  or  refused  by  the  vendee,  on  getting 
the  ^oods  under  his  control,  the  delivery  in  such  case  is  merely 
conditional,  and  the  non-payment  would  be  an  act  of  fraud,  enter- 
ing into  the  original  agreement,  which  would  render  the  whole 
contract  void,  and  the  seller  would  have  the  right  instantly  to  re- 
claim the  goods.   2  Kent  Comm.  497. 

In  Coggill  V.  Hartford,  etc.,  E.  R.  Co.  3  Gray,  545,  it  was 
held  by  tne  Supreme  Court  of  Massachusetts  that  a  sale  and  de- 
livery of  goods,  on  condition  that  tliQ  title  shall  not  vest  in  die 
vendee  until  payment  of  the  price,  passes  no  title  until  the  condi- 
tion is  performed ;  and  the  vendor,  if  guilty  of  no  laches,  may  re- 
claim tne  property  even  from  one  who  has  purchased  from  his 
vendee,  in  good  faith  and  without  notice.  The  court  said :  "  The 
vendee,  in  such  cases,  acquires  no  property  in  the  goods.  He  is 
only  a  bailee  for  a  specific  purpose.  The  delivery,  which  in  ordi- 
naiT  cases  passes  no  title  to  the  vendee,  must  take  effect  according 
to  the  agreement  of  the  parties,  and  can  operate  to  vest  the  property 
only  when  the  contingency  contemplated  by  the  contract  arises. 
The  vendee,  therefore,  in  such  cases,  naving  no  title  to  the  property, 
<^n  pass  none  to  others.  He  has  only  a  bare  right  of  posses- 
sion ;  and  those  who  claim  under  him,  either  as  creditors  or  pur- 
chasers, can  acquire  no  higher  or  better  title.  Such  is  the  necessary 
irA.&£.R.Ca8.— 17 
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.resalt  of  carrying  into  effect  the  intention  of  the  parties  to  a  coik 
ditional  sale  and  delivery.  Any  other  loile  wonid  be  equivalent  to 
the  denial  of  the  validity  of  snch  contracts.  But  they  certainly 
violate  no  mle  of  law,  nor  are  they  contrary  to  sonnd  policy.*' 

So,  in  Adams  v.  O'Connor,  100  Mass.  515,  it  was  held  by  the 
flame  court,  that,  on  a  sale  of  goods  for  cash,  no  title  vests  in  the 

Surchaser  till  the  price  is  paid.  The  couii;  said :  "  The  sale  to  the 
efendants,  having  been  found  by  tlie  jjniy  to  have  been  for  cash, 
was  a  conditional  sale,  and  vested  no  title  in  the  purchaser  until 
the  terms  of  sale  had  been  complied  with."  Tyler  v.  Free- 
man, 3  Cnsh.  361,  Whitney  v.  Eaton,  15  Gray,  225,  Hinschom  v. 
Canney,  98  Mass.  149. 

The  facts  found  by  the  court,  in  the  case  at  bar,  show  very 
clearly  as  it  seems  to  us,  that  the  appellee  sold  his  wheat  to  Hai-t 
for  cash  on  delivery,  and  that,  as  Ilart  had  never  complied  with 
the  teims  of  sale,  the  title  to  the  wheat  never  passed  to  him  from 
the  appellee. 

The  court  found,  that  the  wheat  w.is  delivered  and  weighed,  at 
Miller's  Station,  and  put  by  appellee  in  a  car,  furnished  by  Hart 
on  the  side  ti-ack  of  appellant's  road ;  that  Hart  then  nailed  up  the 
car,  ready  far  shipment;  that  appellee  then  asked  Hart  for  hia 
money,  and  Hart  replied  that  he  did  not  have  the  money  with  him, 
but  it  would  be  up  next  day ;  that  appellee  then  told  Hart  he  could 
not  have  the  wheat  until  it  was  paia  for ;  and  that  Hart  assented  to 
this,  and  said  that  he  was  in  no  hurry  for  tlie  wheat  and  would  let 
it  remain  there  until  he  obtained  the  money.  We  are  of  the 
opinion,  that,  upon  the  facts  found,  the  court's  conclusion  of  law  was 
right  that  there  was  no  waiver  by  appellee  of  the  condition  that  he 
should  be  paid  in  cash  the  agreed  price  for  his  wheat,  before  the 
title  thereto  should  pass  to  Hart.  The  court  also  stated  as  a  con- 
clusion of  law,  upon  the  facts  found,  that  the  issue  of  a  bill  of 
lading,  and  the  attempted  sale  of  the  wheat  and  assignment  of  the 
bill  of  the  appellant.  Start,  did  not  in  law  preclude  the  appellee 
from  regaining  his  property.  This  conclusion,  we  think,  is  clearly 
right. 

In  Saltus  V.  Everett,  20  Wend.  267,  Chancellor  Walworth  said  r 
"  The  bill  of  lading  is,  by  the  custom  merchants,  transferable  so 
as  to  vest  in  the  assignee  the  title  to  the  goods,  which  the  assignor 
had  in  them ;  but  if  a  person,  without  authority  from  me,  ship  mj 
goods  and  takes  a  bill  of  lading  in  his  own  name,  he  cannot  by  as- 
signing that  bill  of  lading  to  another,  divest  my  title  to  the  prop- 
erty." In  the  same  case  it  was  also  said :  "  The  universal  and 
fundamental  principle  of  our  law  of  personal  property  is,  that  no 
man  can  be  divested  of  his  property  without  his  own  consent ;  and 
eonsequently,  that  even  the  honest  purchaser  under  a  defective 
title  cannot  hold  against  the  true  proprietor.  That 'no  one  can 
tiansf er  to  another  a  better  title  than  he  has  himself,'  is  a  maxim^ 
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njB  Chancellor  Kent,  *  alike  of  the  common  and  the  civil  law,  and 
a  sale  ex  vi  termini,  imports  nothing  more  than  tliat  the  bona  fida 

Jinrchaser  succeeds  to  the  right  of  the  vendor,' "  2  Kent's  Comm. 
24. 

In  Barnard  v.  Campbell,  55  N.  Y.  456,  the  conrt  said :  "  Bills- 
of  lading  differ  essentially  from  bills  of  exchange  and  other 
commercial  negotiable  instruments ;  and  even  possession  of  a  bill 
of  lading,  witliout  the  authority  of  the  owner  and  tlie  vendor  o£ 
the  goods,  or  when  obtained  by  fraud,  will  not  authorize  a- 
transfer  so  as  to  defeat  the  title  of  the  original  owner,  or  affect  his- 
right  to  rescind  the  sale  and  stop  the  goods  in  transit.  While 
possession  of  a  bill  of  lading,  or  other  document  of  like  nature^ 
may  be  evidence  of  title,  and,  in  some  circumstances  and  for  some 
purposes,  equivalent  to  actual  possession  of  the  goods,  it  does  not? 
constitute  title,  nor,  of  itself,  affect  the  operation  of  the  general 
rule,  that  property  in  chattels  cannot  be  tiansfen*ed  except  by  one 
having  the  title  or  an  authoiity  from  the  true  owner."  See,  also, 
Gibson  v.  Tobey,  46  N.  Y.  637 ;  Kinsey  v.  Leggett,  71  N.  Y.  387. 
In  the  case  now  before  us,  our  conclusion  is  that,  upon  the  facts 
specially  found,  the  trial  court  did  not  err  in  its  conclusions  of  law. 
The  judgment  is  affirmed  with  costs. 


UNrrED  States 
East  Tennessee,  Yibginia  and  Geobqia  B.  B.  Oo. 

(U.  8.  Oireuit  CouH,  S,  D.  Tennesue.    1882.) 

Sectioii  4886  of  the  Revised  Statutes  of  tbe  United  States,  imposing  a  pen- 
altj  upon  railtoads  carrying  sheep,  swine,  etc.,  if  they  allow  such  sheep, 
•wine,  etc.,  to  be  more  than  28  consecutive  hours  confined  without  unload- 
ing them  for  at  least  five  hours  for  rest,  wntcr,  and  feeding,  docs  not  apply 
to  a  railroad  carrying  sheep,  swine,  etc.,  from  a  point  within  a  state  to  an- 
other point  therein,  but  only  to  such  as  convey  swine,  sheep,  etc.,  from  one 
state  to  another. 

Key,  D.  J. — Tliis  is  an  action  for  a  penalty  under  sections  4386 
ct  seq.  The  declaration  alleges  that  defendant  is  a  railroad  com- 
pany operating  a  line  of  railroad  over  which  cattle,  sheep,  swine, 
and  other  animals  are  conveyed  from  Georgia  and  Tennessee  to 
Virginia  and  other  states ;  and  that  defendant  received  and  loaded 
upon  its  cars  at  Limestone,  Tennessee,  a  lot  of  swine  consigned  to 
Cnattanooga,  in  said  state ;  and  that  they  did  not  have  proper  food, 
water,  space,  and  opportunity  to  rest,  and  were  confined  for  moro 
than  28  consecutive  nours  without  being  unloaded  for  rest,  food, 
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and  water,  and  that  in  consequence  the  penalty  of  $500  imposed 
by  tlie  statute  lias  been  incnri'ed.  Defendant  demnrs  to  tbis  de- 
claration upon  tho  grounds — ^tirst,  that  the  declaration  sliows  that 
tlie  swine  were  shipped  within  the  state  to  a  point  within  tlie 
state,  and  therefore  the  transaction  falls  not  within  the  teims  of 
the  statute;  second,  if  tho  terms  of  the  statute  embrace  sncli  a  case 
the  statute  is  unconstitutional,  because  it  interferes  vnth  the  in- 
ternal commerce  of  a  state,  in  so  far  as  it  applies  to  such  a  trans- 
action as  the  one  alleged  in  the  declaration.  So  far  as  I  know  or 
am  informed  the  questions  raised  under  this  statute  have  not  been 
before  our  courts  for  adjudication. 

I  have  been  referrad  by  tlie  district  attorney  to  Hall  v.  DoCnir, 
95  U.  8.  487,  as  bearing  by  analogy  upon  this  case.  In  that  litigar 
tion  the  state  of  Louisiana  had  passed  a  law  for  the  regulation  of 
the  business  of  carriers  of  passengers  within  the  state.  This  law 
had  been  disregarded  by  the  defendant  in  that  action,  who  was 
rnnnin^  a  steamboat  from  New  Orleans,  Louisiana,  to  Yicksbni^, 
Mississippi.  The  plaintifE  had  got  upon  tho  boat  at  New  Orleans 
to  be  carried  to  a  landing  on  the  Mississippi  Biver,  called  Hermit- 
age, in  Louisiana.  The  points  of  embarkation  and  destination,  as 
well  as  the  river  between  them,  were  in  Louisiana.  A  judgment 
was  rendered  in  favor  of  the  plaintiff  in  the  inferior  court  of  the 
state,  and  affirmed  upon  appeal  to  tho  Supi*eme  Court  of  the  state, 
from  whence  it  was  taken  to  the  Supreme  Court  of  the  United 
States  and  there  reversed.     The  court  say : 

'^  The  river  Mississippi  passes  through  or  along  the  borders  of 
10  different  states,  ana  its  tributaries  reach  many  more.  The  com- 
merce upon  these  watera  is  immense,  and  its  regulation  clearly  a 
matter  of  national  concern.  If  each  state  was  at  liberty  to  rega- 
late  the  conduct  of  carriere  while  within  its  jurisdiction,  the  con- 
fusion likely  to  follow  could  not  but  be  productive  of  ^reat  in- 
convenience and  unnecessary  hai'dship.  Each  state  woulaprovide 
for  its  own  passengers,  and  regulate  the  transportation  of  its  own 
freight,  regardless  of  the  interests  of  others,  ^ay,  more,  it  would 
prescribe  rales  by  which  the  carrier  must  be  governed  within  the 
state  in  respect  to  passengere  and  property  brought  from  without. 
On  one  side  of  the  river,  or  its  tributaries,  he  might  be  i*equired  to 
observe  one  set  of  rules  and  on  the  other  side  another.  Commerce 
cannot  flourish  in  the  midst  of  such  embarrassments.  No  carrier 
of  passengers  can  conduct  his  business  with  satisfaction  to  him- 
self or  comfort  to  those  employing  him,  if  on  one  side  of  a  state 
line  his  passengers,  both  white  and  coloi*cd,  must  be  permitted  to 
occupy  tiie  same  cabin,  and  on  the  other  be  kept  separate.  Uni- 
formity in  the  regulations  by  which  he  is  to  be  fi^vemed  from  one 
end  to  the  other  of  his  route,  is  a  necessity  in  liis  business,  and,  to 
/"ecure  it.  Congress,  whicli  is  untrammeled  by  state  lines^  has  been 
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invested  witli  the  exclnsivc  legislative  power  of  determining  what 
racb  regnlationB  s]mll  be."     95  U.  S.  489. 

In  the  Ciise  at  bar  the  State  of  Tennessee  has  enacted  no  law  in 
respect  to  the  subject  in'itter  of  this  contention.  She  has  not 
entered  the  iicld  of  this  legislation.  It  is  occupied  by  Congress 
alone,  and  the  case  must  stand  or  fall  upon  the  proper  constinction 
of  the  terms  of  the  Act  of  Congi^ess.  if  the  act,  hy  its  terms,  does 
not  embrace  a  shipment  of  swine  from  one  point  witliin  the  state 
to  another  within  it,  over  a  line  entirely  within  the  state,  the 
action  must  fail,  and  the  other  point  raised  by  the  demurrer  will 
need  no  consideration. 

Sectibn  4386  of  the  Bevised  Statutes  says : 

^'No  railroad  company  within  the  United  States,  whose  road 
fonns  any  part  of  a  line  of  road  over  which  cattle,  sheep,  swine,  or 
other  animals  are  conveyed  from  one  state  to  another,  .  .  .  shall 
confine  the  same  in  cars  .  .  .  for  a  longer  period  than  28  con- 
secntive  houi-s  without  unloading  the  same  for  rest,  water,  and 
feeding  for  a  period  of  at  least  five  consecutive  hours." 

The  fii-st  part  of  the  paragraph  describes  the  railroad  to  be 
affected  by  the  statute  as  one  forming  a  '^  part  of  a  line  of  road 
over  which  cattle,  sheep,  swfne,  or  other  animals  are  conveyed  from 
one  state  to  another."  This  does  not  include  and  cannot  include 
any  other  animals  than  such  as  are  conveyed  from  one  state  to  an- 
other. It  is  so  limited  by  its  plain,  unambiguous  language.  Wlien 
tlie  statute  prescribes  tlie  rule  or  regulation  by  which  the  railroad 
is  to  be  governed,  it  says,  "  the  same"  shall  not  be  confined,  etc 
The  word  "  same"  is  here  an  adjective,  and  is  defined  to  mean 
"not different  or  other;  identical."  If  we  supply  tho  ellipsis  in 
tlie  sentence,  the  law  will  read :  "  No  railroad  company  within  the 
United  States,  whose  road  forms  any  part  of  a  line  of  road  over 
which  cattle,  sheep,  swine,  or  other  animals  are  conveyed  from  one 
state  to  another,  shall  confine  the  cattle,  sheep,  swine,  or  other  ani- 
mals to  be  conveyed  from  one  state  to  another  for  a  longer  period," 
etc  A  simple  "grammatical  construction  of  the  language  used, 
confines  the  duties  imposed  to  animals  conveyed  over  the  line  of 
road  from  one  state  to  another,  and  has  no  reference  or  relation  to 
snch  as  are  shipped  within  the  state  to  a  point  therein  over  a  road 
witliin  its  limits.  This  view  of  the  case  rendera  it  unnecessary  to 
consider  the  other  point  raised  by  the  demurrer.  Whether  Con- 
gress has  the  power  to  impose  duties  similar  to  those  embraced  in 
tliis  statute  in  i^espect  to  siiipments  of  animals  within  a  state  over 
railroads  of  the  state  to  points  within  it,  does  not  arise.  Congress 
in  this  statute,  according  to  the  view  taken,  has  not  attempted  to 
do  so. 

The  demurrer  will  be  sustained  and  the  bill  dismissed. 

See  note,  7  Am.  &  Eng.  R.  R.  Cas.  880. 
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8icrrR 
St.  Paul,  M .  akd  M.  Bt.  Co. 

(Advance  Ckm^  MwMWta.     January  26,  1888.) 

The  complaint  in  this  ca8o  alleffes  that  plaintiff,  being  a  paawnger  upon 
defendant's  railroad,  **  solely  by  the  negligence  of  the  defendant  in  the  prem- 
iaes,  the  car  in  which  the  plaintiff  was  .  .  .  being  conveyed  ran  off  the 
track  at  or  near  Minneapolis  with  great  force  and  violence,  and  that  the  plain- 
tiff was  thereby  grievously  injured ;  that  among  the  injuries  so  caused  her 
ankle  bones  were  broken,  her  leg  injured,  her  zvervous  system  was  incurably 
injured,  and  she  was  otherwise  injured.'* 

Under  these  allegations  it  was  competent  to  show  any  injury  to  plaintiff^ 
person  or  health  of  which  the  derailment  was  the  proximate  cause.  If 
alarmed  by  the  peril  apparently  occasioned  by  the  derailment,  but  acting  as 
a  person  of  ordinary  prudence  would  in  like  circumstances  in  endeavoring  to 
escape  or  avoid  the  same,  she  betook  herself  to  the  platform  of  the  car  and 
jumped  or  fell  off,  or  was  jolted  off  by  the  car's  motion,  or  pushed  or  crowded 
off  by  fellow  passengers  in  the  excitement  of  the  moment,  any  injury  to  her 
health  or  person  occasioned  by  her  fright,  or  by  ber  striking  the  ground, 
would  be  directly  traceable  to  the  derailment  as  its  primary,  proximate, 
responsible,  and  judicial  cause. 

In  the  circumstances  mentioned  the  damages  resulting  directly  and  proxi* 
mately  to  the  person  and  health  of  plaintiff  (considered  simply  as  a  person) 
from  her  fright  and  from  her  coming  to  the  ground,  whether  by  jumping  or 
by  any  of  the  means  before  indicated,  would  be  general,  not  special.  Gene- 
ral damages  are  not  such  only  as  must,  &  priori,  inevitably  and  always  resoit 
from  a  given  wrong. 

It  is  enough  if,  in  the  particular  instance,  they  do  in  fact  result  from  the 
wrong  directly  and  proximately,  and  without  reference  to  the  special cbaiao- 
ter,  condition,  or  circumstances  of  the  person  wronged. 

Appeal  from  order  of  District  Conrt,  County  of  Hennq^io, 
denying  defendant's  motion  for  new  trial. 
O.  K.  Davis,  for  respondent.    ' 
B.  B.  Galiisha  and  Benton  &  Roberts,  tor  appellant 

Bebbt,  J. — The  complaint  alleges  that  plaintiff,  being  a  pas- 
senger npon  defendant's  railroad,  '^  solely  by  the  n^lij|:ence  of  the 
defendant  in  the  pi*emi6e6,  the  car  on  which  the  plaintiff  was  .  .  . 
being  conveyed  ran  off  the  track  at  or  near  Minneapolis  with  great 
force  and  violence,  and  that  the  plaintiff  was  thereby  grievously 
injured ;  that  among  the  injuries  so  cansed  her  ankle  bones  were 
broken,  her  leg  injured,  her  nervous  system  was  incurably  in jnrcdy 
and  slie  was  otherwise  injured."  Under  these  allegations  it  was 
competent  to  show  any  iniury  to  plaintiff's  person  or  health  of 
which  the  derailment  was  tlie  proximate  cause.  If  alaimed  by  the 
peril  appai*ently  occasioned  by  the  derailment,  but  acting  as  a  per- 
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8on  of  ordinary  prndence  woald  in  like  circnmetances  in  endeayor* 
log  to  escape  or  avoid  the  same,  she  betook  herself  to  the  platform 
of  the  car  and  jumped  or  fell  o5,  or  was  jolted  ofi  by  the  car'a 
motion,  or  pushed  or  crowded  off  by  fellow-passengers  in  the 
excitement  of  the  moment,  any  injunr  to  her  health  or  person 
occasioned  by  her  fright,  or  by  her  striking  the  ground,  would  be 
directly  traceable  to  th^  derailment,  as  i  •;>  primary,  proximate, 
responsible,  and  judicial  cause.  In  law  there  would  be  no  new  or 
independent  cause  between  the  derailment  and  the  injury.  Twom- 
Icy  V.  TL  E.  Co.  69  N.  T.  158 ;  Page  v.  Buckport,  64  Me.  51 ; 
In^lls  V.  Bills,  9  Mete.  1 ;  Stickney  v.  Maidstone,  30  Vt.  738 ; 
Frink  V.  Potter,  17  111.  406.  It  follows  that  though,  if  pi-actio- 
able  it  might  be  adyisable  that  the  complaint  should  allege  the 
fright  and  the  manner  in  which  the  plaintiff  was  brought  to  the 
groand,  in  order  to  forestall  any  claim  of  surprise  on  defendant's 
pifrt  as  a  ground  of  continuance,  such  allegations  are  not  only  not 
necessary  to  the  statement  of  a  cause  of  action,  but  evidence  of  the 
fright  or  manner  spoken  of  is  not  irrelevant,  nor  is  proof  of  them 
a  variance,  or  a  failnre  to  prove  the  cause  of  action  alleged. 

2.  In  the  circumstances  mentioned  the  damages  i-esulting  di- 
rectly and  proximately  to  the  pei'son  and  health .  of  plaintiff  (con- 
sidered simply  as  a  person)  from  her  fright  and  from  her  coming 
to  the  ground,  whether  by  lumping  or  by  any  of  the  means  before 
indicated,  would  be  general,  not  special.  '^  Geneml  damages  are 
SQcli  as  the  law  implies  or  presumes,  to  have  accrued  from  the 
wrong  complained  of."  1  Chit.  PL  395.  They  are  frequently 
spoken  of  as  necessarily  resulting  from  the  wrong.  1  Chit.  PI. 
sis?,  395-6 ;  2  Greenl.  Ev.  §  254.  This,  however,  does  not  mean 
(as  defendant's  counsel  appears  to  argue)  that  general  damages  are 
sneh  only  as  must,  k  priori,  inevitably  and  always  result  from  a 
given  wrong.  It  is  enough  in  the  particular  instance.  They  do 
in  fact  result  from  the  wrong  directly  and  proximately,  and  with* 
ont  reference  to  the  special  diameter,  condition,  or  circumstances 
of  the  person  wronTOdL  The  law,  then,  as  a  matter  of  course,  im- 
plies or  pi*e8umes  them  as  the  effect  which,  in  the  particular  in- 
stance, necessarily  results  from  the  wrong. 

3.  The  testimony  in  the  ciise  was  such  that  it  was  quite  possible 
for  different  minds  fairly  to  arrive  at  different  conclusions  aa 
to  tlie  responsible  cause  of  plaintiff's  injuries,  and  as  to  whether 
alie  acted  with  oixlinary  prndence  in  the  premises.  Its  proper 
effect  was  therefore  for  the  jury,  and  hence  the  verdict  cannot  be 
distnrbed.  In  our  view  these  considei-ations  substantially  dispose 
of  the  positions,  taken  by  defendant's  counsel  in  relation  to  the  com- 

Ehiint,<he  evidence,  and  the  instructions  given  the  jury,  though  we 
avc  not  deemed  it  necessary  to  discuss  them  in  detail  in  this  opin- 
ion. 

4.  With  reference  to  the  eourt's  refusal  to  give  def endant'j 
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second  and  seventh  requested  instmctions  to  the  jniy,  we  observe 
(1)  tliat  even,  if  correct  in  other  i-es|>ect8,  they  are  too  narrow  in 
confining  the  manner  in  which  plaintiff  caine  to  the  gronnd  to  that 
of  jumping  from  the  car;  (2)  that,  iiTespective  of  tliis  defect,  they 
are  amply  covered  by  the  clear,  full,  and  explicit  instructions  ol 
the  charge  in  chief. 

Order  denying  a  new  trial  affirmed. 

GiLFiLLAN,  C*  J.,  on  account  of  illness  took  no  part  in  this  de» 
dsion. 
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Hene7  J.  BsGnos. 

lAdnanee  Que^  lUinoii.    Sqit.  28,  1882.) 

On  an  appeal  to  this  court  from  the  Appellate  Court,  in  an  action  to  re- 
cover  damages  for  a  personal  injury  from  negligence  or  wiUful  act  of  the 
defendant's  servant,  the  facts  will  not  be  examined  any  further  than  may  be 
necessary  to  an  understanding  of  questions  of  law  ri&ised — as,  for  instance, 
the  propriety  of  instructions  based  upon  the  evidence.  The  finding  of  the 
facts  by  the  Appellate  Court,  in  such  case,  is  conclusive. 

The  purchase  of  a  ticket  by  a  person  on  a  company's  railway,  between  two 
stations,  creates  the  relation  of  carrier  and  passenger  between  them,  with  aU 
the  duties  the  law  imposes  on  each. 

It  is  the  duty  of  every  railroad  company  to  cause  its  passenger  trains  to 
stop  at  each  station  advertised  as  a  place  for  receiving  and  discharging  pas- 
sengers, a  sufficient  length  of  time  to  receive  and  let  off  passengers  with 
safety,  and  to  provide  a  reasonably  safe  way  of  reaching  and  departing  from 
their  cars  at  all  usual  stations,  and  it  is  the  duty  of  passengers  to  exercise 
ordinary  care  for  their  safety  in  attempting  to  take  passsge  on  railway  cars. 

No  degree  of  carelessness  or  negligence  on  the  part  of  a  passenger  will  ex* 
cuse  a  wanton  and  malicious  attack  on  him  by  the  conductor  or  other  ser- 
vant of  the  railroad  company.  No  matter  how  negligent  a  passenger  maybe 
for  his  safety,  that  will  not  warrant  the  infliction  of  a  willful  injury  by  a 
railroad  employee. 

In  an  action  for  damages  against  a  railway  company,  the  proof  showed  that 
the  plaintiff,  having  a  ticket,  delayed  getting  upon  the  train  until  it  had 
started  and  got  under  considerable  speed,  when  he  caught  hold  of  the  railing 
at  the  end  of  the  rear  car  and  stepped  upon  the  bottom  step,  when  he  was 
swung  round  to  the  rear  of  the  car,  with  his  back  toward  it,  and  in  an  effort 
to  recover  himself  swung  back,  and  with  his  right  hand  took  hold  of  the 
other  guard  mil,  and  while  in  that  position,  it  was  claimed  he  was  wantonly 
and  maliciously  assaulted  by  the  conductor.  The  court  instructed  the  jury 
that  if  they  believed,  from  the  evidence,  that  plaintiff,  under  all  the^circum- 
stances,  in  attempting  to  board  the  train  acted  as  a  reasonably  pnidcnt  man 
would  have  done  under  like  circumstances,  without  negligence,  and  used 
ordinary  care  to  prevent  accident,  and  that  injuries  were  sustained  by  him 
rasulting  from  the  willful  or  wantonly  malicious  conduct  of  the  servant  of 
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defendant  acting  in  the  line  of  his  duty,  the  defendant  was  liable  for  such 
injuries:  Ildd^  that  while  under  some  circumstances  the  principles  of  the 
instruction  might  be  applicable,  it  was  calculated  to  misleaa  the  jury  under 
the  facts  of  the  case  tried. 

Where  an  injury  is  wantonly  and  willfully  inflicted,  the  jury  may,  in  addi- 
tion to  the  actual  damages  sustained,  visit  upon  the  wrong- doer  vindictive 
or  puoitivo  damages,  by  way  of  punishment  for  the  wrongful  act,  but  the 
party  is  not  '*  entitled  "  to  such  damages  as  a  matter  of  right,  and  it  is  error 
to  so  instruct,  in  any  case.  Whether  the  party  may  have  such  damages, 
rests  largely  in  the  discretion  of  the  jury,  under  all  the  circumstances,  and 
they  should  be  left  free  to  exercise  their  judgment  in  this  respect. 

An  instruction  is  vicious  which  ignores  an  important  fact  intimately  con> 
nected  with  and  affecting  the  plain  tiff^s  right,  or  the  extent  of  the  defend- 
ant's liability,  which  the  evidence  tends  to  prove.  Thus,  where  the  plaintiff^ 
in  an  action  against  a  railroad  company  to  recover  for  a  permanent  personal 
injury,  including  one  to  his  spine,  claimed  to  have  resulted  from  an  unjusti- 
fiable assault  upon  him  by  the  conductor  as  he  was  attempting  to  board  a  car 
while  in  motion,  the  proof  tending  strongly  to  show  that  the  principal  in- 
jury, the  one  to  his  spine,  was  caused  by  a  severe  strain  or  wrenching  of  hia 
body  in  attempting  to  get  on  the  train,  an  instruction  which  ignores  the  fact 
that  such  injury  might  have  resulted  from  his  own  imprudent  act,  should 
sot  be  given.  It  should  exclude  from  the  jury  all  idea  that  there  could  be 
any  recovery  for  injuries  sustained  by  the  imprudent  attempt  to  board  the 
car  while  in  motion. 

It  IS  not  sufficient,  in  such  a  case,  that  some  of  the  defendant's  instruc- 
tions may  have  stated  the  law  correctly  on  such  branch  of  the  case.  The 
plaintiff's  instructions  should  have  done  the  same  thing,  so  that  tlic  jury 
might  not  be  misled  by  considering  one  set  or  the  other  of  the  charges  given 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Fulton^ 
County;  tlie  Hon.  S.  P.  Shope,  Judge,  presiding. 

Mr.  F.  T.  Hnghes,  for  the  appellant : 

The  facts  amount  to  such  culpable  and  willful  negligence  on  the 
part  of  the  plaintiff,  as  "will  preclude  a  recovery  on  account  of  con- 
tributory negligence.  The  statute  makes  it  a  criminal  offence  for 
any  person  to  climb,  jump,  cling  to  or  attach  himself  to  a  car  in 
motion.  Field  on  iJamages,  167 ;  Chicago  &  Northwestern  Ry« 
Co.  V.  Scates,  90  111.  586 ;  Railroad  Co.  v.  Aspell,  23  Pa.  St.  147 ; 
Nicliols  t>.  Railway  Co.,  108  Mass.  463;  Harvey  v.  Railway  Co., 
116  id.  269 ;  Illinois  Central  R.  R.  Co.  v.  Able,  69  111.  131 ;  Ohio 
&  Mississippi  R.  R.  Co.  v.  Schiebe,  44  id.  460 ;  Illinois  Central  R. 
E.  Co.  V.  Siatten,  54  id.  133. 

The  appellee  was  doing  an  unlawful  act.  His  injury  resulted 
from  that  act,  and  if  so,  he  cannot  recover.  Wood  on  Master  and 
Servant,  sec  319 ;  Harris  v.  Hatfield,  71  111.  310 ;  Bosworth  v. 
Swanson,  10  Mete  363 ;  Heland  v.  Lowell,  3  Allen,  408 ;  Illinois 
Central  R.  R.  Co.  v.  Hetherington,  83  111.  610. 
^  If  plaintiff  was  injured  by  tlie  servant  of  appellant,  it  was  out- 
side  of  the  employment  oi  the  servant.  Miadleton  v.  Fowler, 
Salk.  282;  Roe  v.  Birkenhead  R.  R.  Co.,  7  Eng.  L.  and  Eg.  546  j 
Sotry  on  Agency,  sec  456 ;  Angell  on  Carriers,  sec  604 ;  Milliard 
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on  Torts,  432 ;  Cooley  on  Torts,  533 ;  Wood's  Master  and  Servaati 
655;  2  Kent's  Commentaries,  260;  Thompson  on  Negligence, 
885;  Pierce  on  Kaili-oads,  279;  Bryant  v.  Rich,  106  Mass.  180; 
Little  Miami  R.  R.  Co.  v.  Wetmore,  19  Ohio  St.  110. 

The  court  erred  in  giving  the  tenth  instruction,  directing  tho 
jury  to  assess  vindictive  damages.  McKinley  v.  Chicago  &  North* 
western  Ey.  Co.,  44  Iowa,  321 ;  Crocker  v.  Chicago  &  North- 
western By.  Co.,  36  Wis.  657 ;  Pierce  on  Railroads,  305,  306 ; 
Field  on  Damages,  96;  McKeen  «.  Citizens'  Ry.  Co.,  40  Mo.  88; 
Goddard  v.  Grand  Trunk  R.  R.  Co.,  57  Me.  202. 

To  hold  the  principal,  who  has  done  or  autliorized  no  wrong, 
liable  for  exemplary  damages,  is  against  the  general  principles  of 
the  law  of  exemplary  damages.  Wood's  Master  and  Servant,  598 ; 
Cooley  on  Torts,  127 ;  Shearman  and  Redfield  on  Negligence,  sec. 
601 ;  Caldwell  v.  New  Jersey  Steamboat  Co.,  47  N.  Y .  282 ;  Har 
can  V.  Providence  R.  R.  Co.,  3  R.  I.  88 ;  Tnnier  v.  North  B.  Ri. 
B.  Co.,  34  Cal.  594;  Ken.  &  G.  R.  R.  Co.  v.  Dills,  4  Bush.  593. 

For  all  such  acts  as  are  outside  the  employment,  and  not  I'atified, 
only  actual  damages  can  be  allowed.  Crocker  v,  Chicago  &  North- 
western  Ry.  Co.,  36  Wis.  657 ;  Chicago  &  Rock  Island  R.  B. 
Co.  V.  McKean,  40  III.  218. 

Messrs.  Gray  &  Waggoner,  and  Mr.  L.  W.  James,  for  the 
appellee : 

One  who  procures  a  ticket  for  a  passage  on  the  company's  cars, 
is  to  be  regarded  as  a  passenger  from  the  time  he  purchases  the 
same,  and  it  is  the  duty  of  the  company  to  provide  him  a  safe 
passage  to  his  seat  in  the  cara.    Rediield  on  Carriera,  269,  352. 

To  all  legal  intent  and  purpose  the  conductor  in  charge  of  a 
train  is,  for  the  time  being  at  least,  the  company  itself,  and  said 
company  is  fully  responsible  for  all  his  acts  and  doings  within  the 
scope  of  his  power,  express  or  implied.  St.  Louis,  Alton  A;  Chi- 
cago Ry.  Co.  V.  Dalby,  19  111.  353 ;  Toledo,  Wabash  &  Westera 
By.  Co.  V.  Harmon,  47  id.  299;  Illinois  Central  R.  R.  Co.  v. 
Reed,  37  id.  508;  Northwestern  R.  R.  Co.  v.  Hack,  66  id.  239; 
Chicago,  Burlington  &  Quincy  R.  R.  Co.  v,  Dickson,  63  id.  167; 
Noble  V.  Cunningham,  74  id.  51 ;  Chicago,  Bnrlington  &  Qniucy 
R  R.  Co.  V.  Bryan,  90  id.  126 ;  Chicasro  &  Nortliwestern  R.  U. 
Co.  V.  Moranda,  93  id.  303;  Goddard  v.  G.  T.  R.  R  Go.  57 
Maine,  202 ;  A.  &  G.  W.  R.  R  Co.  v.  Dunn,  19  Ohio,  162 ;  Han- 
son  V.  N.  A.  R.  R.  Co.,  57  Maine,  84 ;  1  American  Railway  Caeee^ 
Smith  &  Bates'  notes,  127 ;  Sleeth  v.  Wilson,  9  Carr.  &  Payne^ 
607;  Bryant  v.  Rich,  106  Mass.  180;  Coleman  v.  N.  Y.  &  N.  H. 
R  R.  Co.,  106  id.  160 ;  Brokaw  v.  N.  J.  R  R  Co.,  3  Vroom 
(N.  J.)  328 ;  Kline  v.  C.  P.  R  R  Co.,  37  Cal.  327 ;  Passen^r  R 
B.  Co.  V,  Young,  21  Ohio  St.  518 ;  Sherley  v,  Billings,  8  Boslu 
147. 

The  act  of  the  agent  of  appellant  was  wanton,  willful  and 
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nalieionSy  and  Lighlj  oppressive,  and  in  sudi  cases  cxemplaiT' 
damaii^  should  be  given.  Illinois  Central  K.  B.  Co.  v.  Parks,  88 
III.  375 ;  Chicago,  Snrlingion  &  Quincy  R.  £•  Co.  v.  Bogue,  1 
Bradw.  478 ;  Same  v.  Bryan,  90  111.  126 ;  Hawk  v.  Eidgeway,  33 
id.  473 ;  City  of  Chicago  v.  Martin,  49  id.  245 ;  Illinois  Central  B. 
R  Co.  V.  Hammer,  72  id.  348 ;  Toledo,  Peoria  &  Warsaw  By. 
Co.  V.  Patterson,  68  id.  304 ;  Atlantic  &  Great  Western  B.  B.  Co. 
V.  Dnnn,  19  Ohio  St  162 ;  Pittsburg,  A.  &  M.  B.  E.  Co.  v. 
Donahue,  70  Pa.  St  119. 

Scott,  C.  J. — ^This  action  was  brought  by  Henry  J.  Bector 
teainst  the  Wabash,  St  Louis  &  Pacmc  Bailway  Company  and 
Tlieodore  F.  Kent,  to  recover  for  personal  injuries.  Nq  service  of 
process  waa  had  on  Kent,  and  the  action  proceeded  against  the 
railway  company  alone.  The  facts  necessary  to  an  understanding 
of  the  questions  of  law  to  be  considered  may  be  briefly  stated. 
Plaintiff  desired  to  become  a  passenger  on  defendant's  cara  fi*om 
Smithfield  to  Canton,  and  for  that  purpose  purchased  a  ticket  at 
the  former  station  that  would  entitle  him  to^  become  a  passenger 
on  defendant's  road.  It  appeal's  plaintiff  delayed  attempting  to 
enter  the  cars  until  after  the  tmin  w,as  in  motion,  although  plenty 
of  time  was  allowed  for  that  purpose,  had  he  desired  to  do  so.  By 
the  time  he  did  attempt  to  get  aboard,  the  train  had  acquired  con- 
siderable speed.  As  tiie  end  of  the  rear  car  came  opposite  plain- 
tiff,  he  caught  hold  of  the  rear  guard  rail  and  steppea  with  one  or 
both  feet  on  the  bottom  step,  and  swung  around  to  the  i*ear  of  the 
car.  The  evidence  tends  to  show  a  collision  occurred  between 
plaintiff  and  the  conductor,  who  was  attempting  to  board  the  train 
at  the  same  time,  and  at  the  same  platform.  Tn  an  effort  to  re- 
eover  himself  plaintiff  swung  back,  and  with  his  right  hand  took 
hold  on  the  other  ^ard-rail,  and  it  was  while  he  was  in  that  posi- 
tion, it  is  alh^?^  he  was  wantonly  and  willfully  assaulted  by  the 
conductor.  The  injuries  sustained  by  plaintiff  were  very  serious 
indeed,  and  no  donbt  of  a  permanent  cliaracter.  On  the  trial  in 
the  circuit  court  the  jury  returned  a  verdict  for  the  plaintiff  in  the 
som  of  $14,000.  After  a  remittitur  of  $4,000  was  entered,  the 
court  overruled  defendant's  motion  for  a  new  trial,  and  rendered 
jodffment  on  the  verdict  for  $10,000.  That  judgment  was  affirmed 
u  the  Appellate  Court,  and  defendant  brings  the  case  to  this  court 
on  appeal. 

Widi  the  facts  of  the  case,  further  than  they  may  be  necessary 
to  an  understanding  of  the  questions  of  law  raised,  this  court  will 
not  concern  itself.  They  have  been  ascertained  by  the  Appellate 
Court,  whence  this  cause  comes,  and  that  finding  is,  of  course^ 
under  the  statute,  conclusive  on  this  court  Some  further  refer- 
ence to  the  facts  may  be  necessary  to  render  the  legal  Questions 
discussed  intelligible  in  their  application  to  the  case.    As  has  been 
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fiecn,  plaintiff  pnrcliased  a  ticket  on  defendant's  railway  between 
two  stations,  and  that  fact  created  the  relation  of  carrier  and  pas- 
senger, atid  the  law  imposed  duties  arising  out  of  that  relation, 
both  on  the  canicr  and  the  passenger.  It  is  the  duty  of  every 
railroad  company  to  canse  its  passenger  tmins  to  stop  at  each  sta* 
tion  advertised  as  a  place  for  receiving  and  discharging  passengers, 
a  snfficient  length  of  time  to  receive  and  let  off  passengers  with 
safety,  and  to  provide  a  reasonably  safe  way  of  reacliing  and 
departing  from  tlieir  cars  at  all  usual  stations,  and  it  is  the  duty  of 
passengers  to  exercise  ordinary  care  for  their  safety  on  attempting 
to  take  passage  on  railway  cars.  These  respective  dnties,  as  well 
as  all  otiiers  tliat  tend  to  the  security  of  passengers,  neither  partj 
ou^ht  to  omit. 

No  complaint  is  made  in  this  case  that  defendant  did  not  cause 
its  train  to  stop  at  the  station  a  sufficient  length  of  time  to  allow 
all  passengers  that  might  wish  to  do  so  to  get  off  or  on  its  cars 
witn  safety.  It  is  an  admitted  fact,  plainti^  although  holding  a 
ticket  entitling  him  to  passage,  did  not  attempt  to  get  aboard 
defendant's  care  until  the  same  began  to  move  away  from  the  sta- 
tion. After  the  care  were  in  motion,  and  had  acqnired  considera- 
ble speed,  plaintiff  undertook  to  get  on  the  care  by  catching  hold 
of  the  reihng  of  the  rear  car,  and  while  he  was  holding  on  to  it 
with  both  hands  as  well  as  he  could,  he  was  injured  by  a  violent 
assault  made  by  the  conductor,  and  was  otherwise  injured.  It  is 
at  this  point  in  the  case  the  firet  serious  error  occure  in  the  action 
of  the  trial  court  in  giving  instructions  for  plaintiff.  The  fii*st  of 
the  series  is  as  follows :  **  If  tlie  jury  believe,  from  the  evidence, 
that  the  plaintiff,  under  all  the  circumstances,  in  attempting  to 
board  defendant's  train,  if  he  so  attempted,  acted  as  a  reasonably 
prudent  person  would  have  done  under  like  circumstances,  witliont 
negliorence,  and  used  ordinary  care  to  p]*event  accident^  and  that 
injuries  were  sustained  by  the  plaintiff  i*esulting  from  the  willful 
or  wantonly  malicious  conduct  of  the  servant  of  the  defendant 
acting  in  the  line  of  his  duties,  the  defendant  would  be  liable  for 
such  injuries."  Under  some  circumstances  the  principle  of  tLis 
instiTLction  might  be  applicable,  but  it  was  calculated  to  mislead 
the  jury  under  the  admitted  facts  of  this  case.  While  this  charge 
must  be  condemned  in  its  application  to  the  facts  of  this  case,  it 
must  not  be  underetood  that  any  carelessness  or  degree  of  negli- 

{ fence  on  the  part  of  a  passenger  would  excuse  a  wanton  and  rxxan 
icious  attack  on  him  by  the  conductor  or  other  servant  of  the 
company.  No  matter  how  negligent  a  passenger  may  be  for  liia 
safety,  that  would  not  warrant  the  infliction  of  a  willful  injury  by 
a  railroad  employee. 

The  tenth  charge  of  the  series  does  not  state  a  correct  principle 
of  law,  and  would  be  faulty  in  its  application  to  any  state  of  facts. 
It  is  as  follows:  "  The  court  instructs  the  jury  that  if  they  believe^ 
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from  the  evidenoe  in  this  case,  that  the  plaintiff  in  this  case,  hay- 
in^  a  lawful  right  to  ride  on  the  defendant's  train,  was,  at  and 
within  the  conntj  of  Fnlton,  and  State  of  Illinois,  wantonly,  will- 
fuUj  and  maliciously  expelled  from  said  train  by  tlie  conductor 
diereof  while  in  the  exercise  of  his  lawful  or  implied  duty  about 
the  business  of  the  railraad  company,  as  the  servant  and  agent  of 
defendant,  and  that  by  reason  of  such  act  the  said  plaintiif  then 
and  there  sustained  actual,  serious  and  pei*n;ianent  injury  and  dam- 
age, then  tlie  plaintiff  is  not  limited  in  nis  recoveiy  to  such  actual 
damages  sustamed,  but  the  plaintiff  is  entitled,  in  addition  thereto, 
to  such  additional  damages  as  the  jury  may  in  their  judgment 
aesess  hj  way  of  punishment  for  such  act.''  The  vice  of  this 
instruction  consists  chiefly  in  the  fact  it  states  the  rule  as  to  yin- 
dictive  or  pnnitive  damages  broader  than  the  law  will  warrant. 
Where  an  injury  is  wantonly  and  willfully  inflicted,  the  jnry  may, 
in  addition  to  the  actual  damages  sustained,  visit  upon  the  wrong- 
doer vindictive  or  punitive  damages  by  way  of  punishment  for 
mail  willfnl  injury,  but  it  is  not  understood  the  injured  party  is 
^entitled"  to  snch  damages  as  a  matter  of  right,  and  an  instruc- 
tion that  tells  the  jury,  as  a  matter  of  law,  the  injured  pai'ty  is 
"entitled"  to  damages,  goes  too  far,  and  is  for  that  reason  vicious. 
A  party  may  recoyer  the  actual  damages  inflicted  by  the  wrong- 
doer, but  whether  he  may  have  damages  in  addition  thereto,  rest^ 
lai|;elv  in  the  discretion  of  the  jury,  under  the  circumstances,  and 
they  fiilionld  be  left  free  to  exercise  their  judgments  in  that  respect. 
It  was  prejudicial  error  to  tell  the  jury,  as  the  court  did  in  this 
cliarge,  that  plaintiff  was  ^'entitled"  to  such  damages  above  the 
actual  damages  sustained.  Such  is  not  the  law.  •  It  may  be  it  was 
a  case  where  the  jury  might  giye  exemplary  damages,  bnt  that  was 
a  question  the  court  could  not  pass  upon  without  inyading  the 
province  of  the  jury. 

But  there  is  a  vice  common  to  most  of  the  instructions  giycn 
for  plaintiff  that  must  have  been  hurtful  to  the  defence.  Many  of 
them  ignore  the  fact  the  cyidence  tends  to  establish,  viz.,  that 
plaintiff  might  haye  been  injured  otherwise  than  by  the  violence 
of  the  conductor.  Whatever  injuries  he  may  have  suffei-ed  other 
than  from  the  assault  of  the  conductor,  were  attributable  to  his 
own  nj^ligence,  and  for  which  defendant  was  in  no  way  responsi- 
ble. That  which  most  seriously  affects  plaintiff,  is  some  kind  of 
an  injury  to  the  spine,  and  all  the  physicians  say  the  injury  of 
wliich  he  complained  most  might  have  been  produced  by  a  strain 
or  wrendiing  of  the  body.  One  of  them  says  it  might  **  result 
frona  a  very  bad  strain  or  twist  of  the  body,"  and  another,  "  that 
it  midit  be  produced  by  a  very  powerful  twist  or  wrench  of  the 
body.  The  description  given  by  plaintiff  of  the  transaction, 
shows  he  must  have  sustained  a  yery  severe  strain  or  wrenchiiigof 
the  body  in  the  attempt  to  get  on  the  train  when  in  motion.    His 
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own  aoconnt  is,  that  when  he  caught  hold  of  the  railing  he  '^  swung 
clear,"  and  had  ffrcat  difficnlty  in  regaining  his  balance.  A  wit- 
ness near  at  hand,  and  who  saw  all  that  took  place,  says  plaintiff 
^  stepped  on  the  car  and  swnn^  around  with  his  back  to  tlie  back 
end  of  the  railing."  All  the  witnesses  agree  the  train  had  acquired 
considerable  speed  before  plaintiff  attempted  to  get  aboard  of  it^ 
and  there  must,  of  necessity,  have  been  a  strain  more  or  less  severe 
to  tlie  body.  Wliether  plaintiff  was  injured  in  that  way,  was  a 
question  that  ought  to  have  been  more  definitely  submitted  to  the 
inry.  The  instructions  should  havo  excluded  from  the  jury  all 
idea  that  there  could  be  any  recovery  for  injuries  sustained  by 
plaintiff  on  account  of  an  imprudent  attempt  to  board  the  tndn 
when  in  motion,  other  than  that  produced  by  the  wron^nl  con- 
duct of  defendant's  servants  in  cliarge  of  the  train.  That  the 
instructions  did  not  do,  and  the  error  m  this  regard  may  aoeoant 
in  some  measure  for  the  unusually  largo  vei*dict  rendered.  It  is 
not  sufficient  in  a  case  of  this  kind  that  some  of  defendant's  in» 
structions  may  have  stated  the  law  correctlv  on  this  branch  of  the 
case.  Plaintiff's  instructions  should  have  cone  the  same  things  so 
that  the  jurv  could  not  have  been  misled  by  considering  one  set  or 
the  other  oi  the  charges  given. 

There  may  be  slight  errors  in  other  instructions,  but  they  have 
not  been  deemed  to  be  of  sufficient  importance  to  be  remarked 
upon.  On  another  trial  the  circuit  com*t  will  make  the  instrao- 
tions  conform,  as  near  as  may  be,  to  the  views  expressed  in  this 
opinion. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  reverse  the  judgment  of  the 
eireuit  court,  and  remand  the  cause  for  a  new  trial. 

Judgment  reversed. 

8ee Notes,  8  Am.  AEDg.aa  Gtt.  ti84r481-4aa 
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Bbowh 

V, 

Thb  Oseat  Westken  Railway  CoMPAmr. 

.      .  {L.  R  03  B.  Div.  744.     May  15, 1882.) 

The  W.  Company  by  their  original  Act  wcro  authorized  to  charge  reason- 
able rates  for  the  oonveyancc  of  passengers.  By  a  subsequent  Act  tho  com- 
ptoy  were  empowered  to  extend  their  line,  and  to  charge  a  lump  sum  for 
carrying  passengers  over  that  extension.  A  tliird  and  later  Act  allowed  the 
W.  Company  to  amalgamate  with  another  company,  provided  that  they  re- 
duced their  charges  to  the  same  scale  as  that  of  tho  other  company.  That 
Ecalo  was  one  penny  a  mile  for  each  third-class  passenger.  Tho  plaintiff 
tra?elled  over  the  line  of  tho  W.  Company  with  a  third-class  ticket,  and  was 
charged  as  his  fare  at  more  than  the  rate  of  one  penny  a  mile.  In  the  courso 
of  his  journey  ho  traveled  over  tho  extension.  The  W.  Company  also 
charged  the  company  with  tho  government  duty: — 

EMdj  that  the  W.  Company  were  not  entitled  to  charge  the  plaintifE  more 
than  one  penny  per  mile,  but  that  they  were  entitled  to  charge  liim  with  the 
government  duty. 

Bj  one  of  tho  clauses  in  an  Act  relating  to  the  W.  Company  they  were  for- 
bidden to  tako  tolls,  unless  milestones  were  maintained  along  the  line ;  and 
soother  Act  relating  to  the  W.  Company  incorporated  the  Railways  Ciausea 
Consolidation  Act,  1845,  which,  in  s.  95,  contains  a  similar  provision : — 

EUd,  that  the  word  **toll8^'  related  to  tolls  properly  so  called,  and  did  not 
extend  to  charges  for  carrying  passengers  in  the  company^s  own  carriages. 

Special  Case  stated  pursaant  to  a  master's  order. 

The  plaintiff  on  the  6th  of  November,  1880,  applied  at  the  d^- 
fendants'  station  at  Faddington  for  a  third-class  passen^r  ticket 
from  Paddington  to  Bristol,  and  the  plaintiff  tendered  the  sum  of 
98.  lOd.  for  the  ticket.  The  defendants'  booking-clerk  declined  to 
issue  the  ticket  unless  upon  payment  of  the  sum  of  10s.  6d.,  being 
tlie  defendants'  usual  charge  for  similar  tickets.  This  sum  the 
plaintiff  paid  under  protest,  and  he  thereupon  received  a  ticket 
aod  traveled  by  the  defendants'  train  from  Iraddinffton  to  Bristol. 

The  plain  tid  on  the  4th  of  November,  1880,  applied  at  the  de- 
fendants' station  at  Bristol  for  ^  third-class  passenger  ticket  from 
Bristol  to  Faddington,  and  the  plaintiff  tendered  the  sum  of  98. 
lOd.  for  the  ticket.  The  defendants'  booking-clerk  declined  to 
issue  the  ticket  unless  upon  the  payment  of  the  sum  of  10s.  6d., 
being  the  defendants'  usual  charge  for  similar  tickets.  This  sum 
the  plaintiff  paid  under  protest,  and  he  therenpon  received  a  ticket 
and  traveled  by  the  defendants'  train  from  Bristol  to  Paddington. 

The  distance  from  Faddington  to  Bristol  and  from  Bristol  to 
Paddington  was  agreed  to  be  118  miles  and  a  fraction  of  a  mile 
less  than  half  a  mile.  On  the  6th  of  November,  1880,  there  were 
milestones  between  Paddington  and  Biistol,  but  no  milestofie  or 
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post  or  other  object  at  the  118th  mile  from  Paddmgton,  or  at  the 
quarter  mile  after  that. 

The  trains  by  which  the  plaiDtiff  travelled  ran  on  six  days  in 
every  week:  they  were  ordinary  and  not  express  trains.  They 
did  not  stop  at  every  ordinaiy  passenger  station ;  they  were  not 
market  trains.  The  defendants  did  in  November,  1880,  ran  one 
train  each  way  daily  on  every  week-day  in  aocordanoe  in  all  respectB 
with  the  Cheap  Trains  Acts  (7  &  8  Vict,  a  85  and  21  &  22  Vict, 
c  75),  and  no  passenger  duty  was  claimed  from  or  paid  by  them  in 
respect  of  snch  parliamentary  or  cheap  trains.  The  smn  of  lOs. 
6d.  for  the  journey  between  Faddington  and  Bristol  was  at  a  rate 
greater  than  one  penny  a  mile. 

The  questions  for  the  Court  were  whether  the  defendants  were 
entitled  to  charge,  first^for  the  fraction  of  a  mile  beyond  118  miles 
as  for  one  mile ;  secondly,  for  passenger  duty  tlie  amount  cliargod 
by  tlie  government ;  thirdly,  the  special  chaige  authorised  by  1 
Vict,  c  xcii.  ss.  42,  43. 

18S1.    Nov.  5,  30.     The  plaintiff  in  person. 

R.  E.  Webster,  Q.  C,  and  R.  S.  Wright,  for  the  defendants. 

The  ai'gumcnts  are  sufficiently  stated  m  the  judgments. 

Field,  J. — ^Tliis  is  an  action  brought  to  recover  back  from   the 
Great  Western  Railway  Company  either  the  whole  or  a  portion  of 
two  sums,  which  the  plaintiff  has  paid  in  respect  of  his  being  car- 
ried by  the  company  from  Bristol  to  London  and  back  again.    Tiie 
facts  were  that  on  a  certain  day  he  went  by  the  thirddass,  and 
traveled  from  Bristol  to  Paddington,  and  this  fare  was  10s.  6d. 
He  paid  the  money  under  protest,  and  then  he  also  had  a  return 
journey  for  exactly  the  same  fare,  which  he  also  paid  under  pro- 
test.    Ue  made  an  application  to  the  Railway  Commissioners  for 
a  prohibition  calling  upon  the  Gi'eat  Western  Railway  Company 
to  discontinue  receiving  more  than  the  maximum  fare,  which  they 
were  authorized  to  receive.    The  commissioners  proposed  to  en- 
tertain it,  but  on  an  application  to  this  Court,  my  brother  Manistj 
and  I,  who  were  sitting  here,  considered  it  was  l)eyond  their  iaris- 
diction,  and  we  granted  a  prohibition,  which  has  been  upheld   in 
the  Court  of  Appeal.    7  Q.  B.  D.  182.    We  pointed  ont  in  onr 
jndgment  that  tlic  proper  remedy  for  the  present  plaintiff  was  to 
to  come  to  a  court  of  law  if  he  had  any  complaint  to  make. 
The  plaintiff  has  followed  onr  suggestion,  and  has  proceeded  to 
bring  an  action  against  the  company  to  i^ecover  wliat  he  says  are 
overcharges  in  respect  of  tlie  two  journeys  which  he  has  made.    EEe 
seeks  to  recover  either  his  whole  fare,  or  else  such  portion  of  it  as 
may  amount  to  an  overchar^.     Now,  the  distance  is  about  118|^ 
miles  from  Paddin<rton  to  Bristol,  and  it  turns  oat  that  at  the  time 
when  the  fare  was  taken  there  was  no  milestone  at  the  118th  mile» 
nor  was  there  a  milestone  at  the  quaiter  of  a  mile  beyond  the  118th 
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mile.  The  train  in  question  was  an  ordinary  train,  it  ran  six  dajB 
a  week,  it  did  not  stop  at  every  station,  and  was  not  a  market 
train.  The  point  has  not  been  raised  about  its  being  a  cheap  train, 
or  if  it  was  raised  it  was  abandoned. 

The  first  question  does  not  seem  to  have  been  stated,  but  the 
facts  raise  it,  and  we  are  anxious  to  go  into  everything,  so  that  the 
plaintiff  and  the  company  may  have  our  judgment  upon  every 
point.  The  question  was  whether,  in  consequence  of  the  absence 
of  the  stones  or  posts  at  the  118th  mile  and  at  the  quarter  of  a 
mile  beyond,  the  railway  company  were  justified  in  making  any 
charge  to  anybody.  The  consequences  would  have  been  very 
Berious  if  we  had  been  compelled  to  hold  that  the  company  were 
debarred  from  making  any  charge ;  but  we  think  that  the  circum- 
stance that  there  were  no  milestones  at  those  two  points  does 
not  prevent  the  j'ailway  company  from  recovering  the  fares  which 
they  would  othei-wise  be  entitled  to.  As  the  plamtiff  has  pointed 
out,  in  a  clear  and  sensible  argument  while  commenting  upon  the 
original  Great  Western  Act  of  1835  (6  &  6  Wm.  4,  c.  cvii.),  the 
legislature  in  passing  the  early  railway  Acts  did  not  foresee  what 
the  future  of  railways  was  to  be.  It  was  at  that  time  thought  that 
railway  companies  were  to  make  their  profit  by  charging  for 
other  persons'  trains,  or  by  allowing  other  persons'  engmes  and 
trains  to  run  upon  their  lines,  and  the  consequence  of  that  was 
that  the  Great  Western  Company  have  most  minute  provisions  as 
to  their  maximum  fares  in  the  original  Act,  all  of  which,  with  one 
exception,  are  applicable  to  that  supposed  use  of  the  railway.  But 
it  has  turned  out  in  practice  that  that  system  ceuld  not  be  worked. 
I  recollect  that  it  was  tried  in  the  midland  counties.  I  recollect 
the  mine  owners  trying  to  compel  the  Manchester,  Shefiield  and 
Lincolnshire  Railway  Company  to  allow  them  to  run  their  engines 
to  cajTy  coal,  but  as  there  were  no  facilities  for  getting  water  or 
for  the  stoppages  of  trains,  and  as  there  were  no  pointsmen  or 
other  servants,  it  was  found  utterly  hopeless  to  do  anything  else 
than  allow  the  companv  to  carry  the  coal  in  their  own  trucks  in 
their  own  manner,  and  for  this  reason,  that  the  person  who  has 
the  command  of  tlie  undertaking  is  the  best  person,  and  the  per- 
son most  likely  to  carry  on  the  business  carefully.  The  railway 
companies,  immediately  the  Acts  came  into  operation,  became 
earners  themselves,  and  the  legislature  had  foreseen  that  that 
might  happen,  because  as  well  as  the  maximum  clause  for  tolls  and 
rates  they  nad  inserted  a  clause  that  the  companies  might  carry  for 
themselves,  and  they  imposed  upon  them  the  ordinary  liabilities  of 
carriers,  that  is,  that  they  were  to  carry  at  reasonable  charges. 
That  was  how  the  matter  stood  at  the  time  when  the  Act  of  1835 
and  the  Act  of  1837  (1  Vict.  c.  xcii.)  were  passed. 

The  consequence  of  this  state  of  matters  was  that  there  were,  as 
it  were,  two  series,  of  provisions  in  the  Act,  one  affecting  what  is 
9  A.  &  E.  R  Cas.— 18 
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called  the  use  of  the  railway  and  the  other  affecting  the  carrying  bj 
the  companj  of  passengers  and  goods  over  the  railway  as  carriers, 
and  it  is  important  to  keep  that  aistinction  in  mind  forthcparpnso 
of  the  decision  which  we  are  called  upon  to  prononnoe.    The 
ground  on  which  Mr.  Brown  relies  for  claiming  to  have  back  the 
whole  of  his  fare  is  that  by  the  177th  section  of  the  Act  of  1835 
(5  &  6  Wm.  4,  a  cvii.)  the  legislature  has  said  that  the  company  shall 
paint  a  list  of  the  tolls  and  fares  on  boards.    In  s.  173,  after  enacting 
that  in  all  cases  where  there  shall  be  a  fraction  of  a  mile,  a  f i-acdon 
of  a  mile  shall  be  deemed  a  quarter,  the  legislature  has  added  that  to 
ascertain  with  greater  facility  what  the  amount  shall  be,  the  company 
shall  put  milestones  at  every  quarter  of  a  mile.     There  is  also  a 
provision  with  the  like  object  that  they  shall  paint  their  tolls  on 
boards  at  certain  places.     That  is  s.  177.     Then  comes  s.  178,  upon 
which  the  plaintiff  founds  his  case,  which  prohibits  the  company 
from  taking  any  rates  or  tolls  for  any  article  or  passenger  so  carried 
or  conveyed  along  the  railway,  except  during  the  time  the  boards 
and  stones  shall  be  painted  and  amxed.     That  was  the  private 
Ic^lation.     There  are  other  clauses  which  shew  what  the  object 
01  that  was,  but  they  do  not  ajQEect  the  particular  question.     Be- 
sides the  private  legislation  there  was  also  passed  a  well-known  Act  of 
general   legislation,  winch  is  the  Hallways  Clauses  Consolidation 
Act,  1845.     It  would  seem  reasonably  clear,  I  think,  that  as  regards 
the  local  Act  the  prohibition  of  receiving  tolls  and  rates  was  by  the 
very  language  of  the  Act  limited  to  tolls  and  rates  such  as  are 
fixed  by  the  statute,  and  did  not  extend  to  the  reasonable  charges 
which  the  company  as  carriers  were  entitled  to.    It  was  limited  to 
the  tolls  and  rates  which  they  were  about  to  charge  for  the  pur- 
pose of  conveying  other  persons'  carriages  either  with  or  without 
their  own  locomotives.    Mr.  Brown  very  properly  seeks  to  found 
his  case  upon  that  general  Act  as  well  as  upon  the  private  Act. 
The  general  Act  is  8  and  9  Vict.  c.  20,  and  it  contains  various  sec- 
tions which  it  will  be  advisable  to  refer  to.     The  firet  material 
enactment  is  s.  90.    There  is  a  series  of  sections  beginning  with  s. 
86,  and  the  series  goes  down  below  those  which  we  have  to  deal 
with.    The  railway  companies  may  employ  locomotive  power  and 
contract  with  other  companies ;  they  are  not  to  be  liable  beyond 
the  liability  of  earners.     Sect.  90  says  that  a  railway  company  may 
vary  their  tolls,  but  they  must  be  charged  equally.    Then  s.  92 
says, "  It  shall  not  be  lawful  for  the  company  at  any  time  to  demand 
or  take  a  greater  amount  of  toll,  or  make  any  greater  charge  for 
the  carriage  of  passengera  or  goods  than  they  are  by  this  and  the 
special  Act  authorized  to  demand  ;  and  upon  payment  of  the  tolls 
from  time  to  time  demandable  all  companies  and  persons  shall  be 
entitled  to  use  the  railway."     I  refer  to  these  words  particularly, 
because  they  will  be  found  later  on  in  the  section  which  the  pLun- 
tifiE  cites  in  support  of  his  claim  for  relief.    Then  comes  the 
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Cision  that  the  h'st  of  fares  and  tolls  is  to  be  painted  on  a 
d,  and  then  comes  this  provision,  s.  94  :  "  The  company  shall 
cause  the  line  of  the  railway  to  be  measured,  and  milestones, 
posts,  or  other  conspicuous  objects  to  be  set  up  and  maintained 
along  the  whole  line  thereof,  at  the  distance  of  one  quarter  of  a 
mile  from  each  other,  with  numbers  or  marks  inscribed  thereon 
denoting  such  distances."     Now  comes  the  clause  on  which  the 

Slaintifc  relies  in  support  of  his  case,  s.  96,  "  No  tolls  shall  be 
eraanded   or  taken   by  the  company  for  the  use  of  the  railway 
during  any  time  at  which  the  boards  hereinafter  directed  to  be 
exhibited  shall  not  be  so  exhibited,  or  at  which  the  milestones 
hereinbefore  directed  to  be  set  up  and  maintained  shall  not  be  so 
set  np  and  maintained."     In  the  present  case  the  plaintiff  was  not 
a  person  using  the  railway  in  the  sense  in  which  those  \vords  are 
used.    He  was  being  carried  by  the  company  in  their  capacity  of 
carriers.    The  conse<}uence  of  that  is,  first  oi  all,  that  he  did  not 
come  within  the  sections  of  the  local  Act,  and  with  regard  to  the 
general  Act  we  think  also  he  does  not  come  within  that.     The 
words  are,  "  No  tolls  shall  be  demanded  or  taken  by  the  company 
for  the  use  of  the  railway.     If  that  stood  by  itself,  it  might  be  that 
we  should  have  held  that  the  toll  there  mentioned  was  still  only 
the  toll  or  rate  which  was  referred  to  in  the  local  Act ;  but  the 
plaintiff  properly  said,  "  No,  that  is  not  so ;  because  if  the  definition 
clause  of  the  Railways  Clauses  Consolidation  Act,  1845,  is  looked 
at,  it  will  be  found  that  the  word  '  toll '  has  a  larger  meaning  than 
that."    He  says  it  has  that  larger  meaning  in  s.  95,  and  he  founds 
that  upon  s.  3,  the  definition  clause,  which  defines  "  tolls"  thus : 
"The  word   'toll'   shall  include  any  rate  or  charge  or    other 
payment  payable    under  the    special    Act    for    any    passenger, 
anhnal,  carriage,  goods,  merchandize,  articles,  matters,  or  things 
conveyed    on    the  railway."     But  then  it  must  be    recollected 
that  that    meaning    is    given    subject    to    the    preamble,   if    I 
may   use    the    word,    of   that    section,    and    that    is  in    these 
words :  "  The  following  words  and  expressions,  both  in  this  and 
the  special  Act,  shall  have  the  meanings  hereby  assigned  to  them, 
unless  there  be  something  in  the   subject  or  context  repugnant 
to  such  construction."     Therefore  before  we  can  give  to  the  word 
"toll"  the  large  and  broad  meaning  which  it  is  competent  to  give 
it  under  the  definition  clause,  we  have  to  look  at  the  words  of  the 
section  in  which  it  is  used  and  see  whether  there  is  anything  in  the 
subject  or  context  repugnant  to  the  construction  contended  for,  and 
we  think  that  there  is.     We  think  that  the  words  in  s.  95  are 
repn^ant.     If  the  word  "  toll"  stood  by  itself  it  might  not  be  so, 
but  the  toll  is  to  be  "for  the  use  of  the  railway."     On  principle^ 
therefore,  if  we  had  to  construe  this  Act  for  the  first  time,  that 
would  have  been  our  decision ;  but  we  think  also  that  the  case  is 
covered  by  authority  as  well.    The  authorities  are  to  the  following 
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effect.  I  think  that  the  earliest  case  that  was  cited  on  the  part  of 
the  company  was  the  case  of  Garton  v.  Bristol  and  Exeter  Ry. 
Co.,  30  L.  J.  (Q.  B.)  273.  In  that  case  the  point  raised 
was  with  regard  to  the  boards,  but  it  tamed  upon  the  local 
Act  of  Parliament  and  not  npon  the  Hallways  Clauses  Con- 
solidation Act,  1845,  and  therefore  it  is  only  an  authority  as 
to  the  extent  of  the  construction  which  was  put  upon  the 
sections  of  the  local  Act  of  Parliament.  Tne  next  case 
was  Wallis  v.  London  and  South  Western  Ry.  Co.,  Law  Rep.  5 
Ex.  62.  There  the  question  did  not  arise  under  s.  95,  as  this  one 
does,  but  it  arose  under  s.  97,  which  says  this :  ^'  If,  on  demand, 
any  person  fail  to  pay  the  tolls  due  in  respect  of  any  carriage  or 
goods,  it  shall  be  lawful  for  the  company  to  retain  and  sell  such 
carriage,  or  all  or  any  part  of  such  goods."  And  the  Court  of  Ex- 
chequer in  that  case  held  that  carriers'  charges  were  not  tolls  within 
the  meaning  of  the  97th  section,  and  they  arrived  at  that  construc- 
tion by  holding  that  the  97th  section  must  be  read  together  with  the 
95th,  96th,  and  all  the  series  of  sections  applicable  to  it.  Conse^ 
quently  the  97th  section  must  be  read  as  if  tlie  words  ^'  for  the  use 
of  the  railway"  had  been  included  in  it.  Now  a  similar  question 
very  soon  afterwards  arose  in  the  Scotch  courts,  and  the  mBt  case 
that  arose  was  a  case  under  the  corresponding  section  to  the  97th, 
and  it  was  taken  for  granted  tliat  "tolls"  did  include  carriers' 
charges  as  well  as  charges  for  the  use  of  the  railway.  Then  later 
on  in  a  case  which  occurred  afterwards,  the  Caledonian  Ry.  Co.  v. 
Guild,  1  Sc.  Dec.  (Ith  series),  p.  198,  the  court  expressed  its  dis- 
approval of  the  decision  in  Wallis  v.  London  and  Sontli  Western 
ICy.  Co.,  Law  Rep.,  5  Ex.  62 ;  but  then  it  limited  that  disapproval 
to  this  point,  that  it  thought  the  Court  of  Exchequer  had  gone 
wrong  in  holding  that  the  97th  section  was  to  be  read  in  conjunc- 
tion with  the  95th  section,  so  as  to  alter  its  construction.  It  was 
distinctly  held  under  the  88th  section  of  the  Railway  Clauses 
Consolidation  (Scotland)  Act,  1845,  (8  and  9  Vict.,  a  33),  cor- 
responding to  the  i^5th  section  of  the  Railways  Clauses  Consoli- 
dation Act,  1845,  that  the  words  "  for  the  use  of  the  railway" 
had  that  meaning,  and  consequently  if  the  Court  of  Session  had 
had  to  decide  the  question  under  the  88th  section,  which  is  the  one 
that  corresponds  with  the  95th  section,  it  would  have  been  decided 
differentlv ;  but  the  court  only  had  to  decide  it  under  the  90th 
section  oi  the  Scotch  Act,  and  it  was  held  that  the  90th  section  in 
this  Act  was  separable  from  the  88th,  and  therefore  it  was  held  that 
the  company  had  the  lien  which  they  claimed  to  have  in  respect 
of  their  carriers'  charffes.  Therefore  we  have  come  to  this  result, 
that  upon  principle  the  meaning  of  the  legislature  is  clear,  that 
this  prohibition  to  receive  tolls  only  applies  to  cases  where  the 
person  who  claims  to  travel  free  is  using  the  railway  by  his  own 
carriages,  and  does  not  apply  to  the  case  where  the  traveler  is  car- 
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ried  as  a  paasenger.  I  may  mention  that  8  and  9  Yict.  c  20,  is 
incorporated  by  10  and  11  Vict.  c.  ccxxvi.  s.  2,  hereafter  commented 
upon. 

Id  constmin^  Acts  of  Parliament,  we  mnst  look  at  what  was  the 
object  of  the  legislature.  It  was  supposed  that  persons  would 
travel  up  and  down  the  railway  with  their  own  engines  and  car- 
riages, and  the  legislature  thought  it  well,  in  order  tliat  there 
Bhould  be  no  dispute  as  to  the  tolls  to  be  paid,  that  the  persons 
using  the  railway  should  be  able  to  see  how  much  they  were. 
Perhaps  the  legislature  tliought  it  well  that  ordinary  passengers 
Bhould  have  the  same  facility,  but  if  they  did  think  so  they  have 
not  said  so,  and  we  cannot  import  words  into  the  Act.  They  have 
used  language  which  does  not  apply  to  the  present  case.  Upon 
that  first  point,  therefore,  we  decide  against  the  plaintiflf.  We 
decide  tliat  the  absence  of  the  inile-post  at  the  118th  and  IISJ 
miles  did  not  prevent  the  company  making  charges  for  carrying 
pafisengers,  and  therefore  the  plaintiff  cannot  recover  back  from 
them  the  fares  paid  by  him. 

The  second  point  arises  in  a  remarkable  manner.  The  Great 
Western  Railway  Company,  by  their  scheme  of  1835,  were  not  to 
come  to  London  itself.  They  stopped  short  at  Acton.  At  Acton 
they  had  the  advantage,  as  they  thought  at  the  time,  of  saving  bi 
miles  by  effecting  a  junction  with  the  London  and  North  Western 
Bailway,  which  company  had  previously  got  their  bill.  At  that 
time  the  jjowers  which  they  took  were  powers  to  run  and  join  the 
London  and  North  Western  Railway  at  Acton,  that  being  from 
Bristol  a  distance  of  113  miles.  Two  years  afterwards  they  found 
out  the  hopelessness  of  being  able  to  carry  all  the  tiuffic  of  the 
▼est  and  the  traffic  of  the  north  into  one  station,  and  they  deter- 
mined to  make  the  additional  piece  of  line  from  Acton  to  Pad- 
dington.  In  1837  they  obtained  that  authority  from  Parliament 
which  enabled  them  to  fill  up  the  remaining  5J  miles  (1  Vict.  c. 
xcii,).  Their  original  Act  contained  the  scale  of  charges  they  were 
entitied  to  make,  and  it  is  to  be  remarked  it  was  the  orainaiy 
scale;  they  had  a  regular  scale  of  charges  fixed^  The  new  Act 
which  ffave  them  the  extension  into  London  did  not  give  them  a 
flcale  of  charges,  but  what  it  did  was  this.  By  the  preamble  to 
one  of  the  sections  (41),  it  is  stated,  what  of  course  would  be  the 
fact,  that  this  bit  of  line  was  very  expensive  to  make :  the  com- 
pany had  to  come  through  property  of  a  very  valuable  character, 
and  ought  not  to  be  pnt  upon  the  same  scale  of  tolls  as  exists  in 
lespectof  the  113  miles;  and  the  short  result  of  it  was  that  the 
l^slatnre  allowed  them  to  charge  a  lump  sum  not  to  exceed  two 
fihillings  for  tlie  whole  distance  of  the  5|^  miles  (s.  43.)  The  plain- 
tiff does  not  dispute  that  if  that  Act  had  not  been  repealed  the 
company  would  nave  been  justified  in  charging  even  more  than 
they  have  charged,  but  he  says  that  that  Act  has  been  repealed. 
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That  is  the  qnestion  which  we  have  to  decide.  He  does  not  say  it 
has  been  expressly  repealed,  but  he  relies  upon  the  well-known 
principle  of  law,  tnat  if  an  Act  of  Parliament  is  passed  containing 
clanses  which  nrc  repugnant  to  and  inconsistent  with  prior  legisla- 
tion, the  legislature  cannot  have  two  minds  at  one  and  the  same 
time,  and  Inerefoi'e  the  subsequent  mind  must  alter  the  first  mind. 
Therefore,  if  even  in  an  affirmative  Act  there  is  a  clause  which  is 
repugnant  to  and  inconsistent  with  a  previous  Act,  the  two  cannot 
stand  together ;  the  subsequent  Act  repeals  the  prior  Act,  and,  ik 
fortiori,  when  it  is  negative.  It  seems  to  me  that  these  Acts  may 
be  considered  as  negative ;  the  Act  of  1835  enacts  that  anjbodj 
may  travel,  but  the  company  shall  not  charge  him  more  than  is 
reasonable.  The  Act  of  1837  provides  that  any  person  may  travel 
5i  miles,  and  the  company  shall  not  charge  him  more  than  two 
shillings ;  tliat  shall  be  a  maximum  charge.  Later,  the  Great 
Western  Railway  Company  proceeded  on  their  voyage  towards 
Liverpool  as  far  as  they  could  set,  and  they  got  hold  of  the  Bir- 
mingham and  Oxford  and  Birmingham  and  Dudley  lines  and  the 
lines  of  other  railway  companies.  The  Great  Western  Company 
could  take  them  only  upon  a  term,  which  the  legislatui-e  seems  to 
have  put  in  some  of  the  bills.  It  was  this,  that  uiey  should  not  be 
allowed  to  exercise  their  powers  or  carry  out  their  amalgamation 
with  the  Birmingham  and  Dudley  Junction  unless  they  consented 
to  reduce  their  tolls  to  the  same  scale  of  charges  as  that  of  the 
Birmingham  and  Dudley  Junction  (10  &  11  Vict.  c.  ocxxvL), 
s.  47.  The  plaintiff  contends  that  the  effect  of  tliat  is  to  repeal 
this  lump  maximum  of  two  shillings  over  the  5^  miles  of  railway. 
We  have  come  to  the  conclusion,  that  he  is  right.  What  is  the 
language  of  the  act  ?  It  is  that  the  tolls  to  be  charged  shall  be 
reduced  to  the  same  scale  as  those  of  the  Birmingham  and  Oxford 
Junction.  The  counsel  for  the  defendants  urged  with  gi*eat  ability 
that  this  provision  could  not  refer  to  the  lump  charge.  It  is  con- 
tended that  there  is  a  scale  in  6  and  6  Wm.  4,  c.  cvii,  but  there  is 
no  scale  in  1  Vict.  c.  xcii.,  for  the  company  is  allowed  a  charge  of 
2s.,  and  no  scale  is  given.  It  is  contended  upon  this  ground  that 
the  legislature  cannot  have  meant  to  abolish  it.  The  statute  1 
Vict.  c.  xcii.  is  recited,  and  there  is  no  express  repeal.  But  after 
all  the  general  intention  of  the  legislature  seems  to  me  to  be 
quite  clear.  There  was  a  company,  originally  a  modest  company, 
going  only  to  Acton ;  afterwards  it  goes  into  London,  and  after- 
wards it  has  branches  throughout  the  west  of  England.  Then  it 
becomes  the  great  undertaking  which  we  now  know  as  the  Great 
Western  Railway  Company,  and  then  comes  10  and  11  Vict.  c. 
ccxxvi.,  which  tne  plaintiff  relies  upon,  and  which  says  that  this 
great  undertaking  called  the  Great  Western  Railway  is  to  have  a 
uniform  charge.  I  think  that  was  the  meaning  and  intention  of 
the  legislature.     Under  those  circumstances  it  seems  to  me  that 
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the  plaintifi  is  very  well  founded  in  his  contention,  and  thLt  the 
Sb.  coai^  is  no  longer  payable  since  that  Act  was  passed.  It  seems 
to  me  inconsistent  with  the  meaning  of  that  Act  that  the  defend- 
ants shall  be  entitled  to  charge  this  Inmp  snm  of  2s.,  specially 
when  it  is  remembered  that  that  Act  insisted  on  the  Great  Western 
Company  reducing  their  tolls  to  the  rates  chared  on  the  Biiming- 
ham  and  Oxford  Junction,  and  if  this  sum  of  2s.  were  charged  it 
would  give  them  a  considerable  sum  beyond  that.  This  disposes 
of  the  second  point. 

We  have  now  to  consider  the  third  point,  which  is  how  much 
they  are  entitled  to  charge  for?  The  absolute  distance  from  Pad- 
dington  to  Bristol  is  over  118  miles.  The  earliest  legislation  said 
tliat  for  evenr  fraction  of  a  Quarter  of  a  mile  they  might  charge 
a  quarter  of  a  mile.  The  distance  is  IIS  miles  and  something 
over  a  quarter  and  less  than  a  half;  the  question  which  we  thought 
important  to  be  argued  was,  whether  it  being  over  118  miles,  it 
was  not  equal  to  119  miles.  The  company  say,  and  say  truly,  they 
are  entitl^  to  charge  for  a  fraction  of  a  mile  as  a  mile.  Those 
are  the  enacting  words  of  the  Slst  section  of  10  and  11  Yict.  c. 
cezxvi.,  which  was  the  Act  which  reduQed  the  tolls,  and  in  that 
very  Act  the  legislature  said,  whilst  reducing  the  tolls  to  the  Bir- 
mingham and  Dudley  Junction  rate  they  still  permitted  the  com- 
pany to  charge  a  fraction  of  a  mile  as  a  mile.  We  therefore  think 
the  total  distance  to  be  calculated  on  the  Great  Western  Railway 
from  Paddington  to  Bristol  is  119  miles.  The  result  of  that  is 
this,  that  the  company  being  entitled  to  add  the  government  duty 
they  pay,  Mr.  Brown  has  been  overcharged  to  the  extent  of  a  fi*ac- 
tion  more  than  three  farthings  each  way.  Therefore.the  judgment 
is  for  2d.,  but  he  is  entitled  to  2d.,  and  2d.  we  must  give  hiuL 

KoBTH,  J. — ^I  take  the  same  view,  and  I  wish  very  shortly  to 
state  the  way  in  which  it  strikes  me. 

As  r^aras  the  question  about  the  milestones  under  5  and  6  Wm, 
4,  a  evil.,  certain  clauses  refer  to  the  taking  of  charges.  A  dis- 
tinction is  rocognized  by  the  Act  itself  between  the  rates  and  tolls 
which  are  charges  for  conveyance  in  carriages  not  belonging  to  the 
company  on  whose  lines  the  articles  or  things  are  being  conveyed 
on  tue  one  hand,  and  the  charges  for  conveyance  by  that  company 
where  they  are  acting  as  carrier  on  the  other  hand.  Now,  as  re- 
gards the  question  ot  the  milestones,  s.  173  provides  that  in  any 
case  where  there  is  a  fraction  of  a  ton  conveyed,  or  the  distance  for 
which  an  article  or  a  person  is  conveyed  is  less  than  a  mile,  the 
fractions  are  to  be  charged  for,  and  a  provision  is  made  for  the  pur- 
pose of  ascertaining  the  distance  for  which  rates  or  tolls  are  to  be 
demanded,  and  the  company  are  to  put  up  and  maintain  mile  stones 
at  every  quarter  of  a  mile.  That  has  not  been  done  in  this  case. 
Then  s.  178  provides  that  it  is  not  lawful  for  the  company  to  de* 


280      BBOWN  V.  GREAT  WESTERN  RAILWAY   COMPANY. 

mand  or  take  any  tolls  of  rates  unless  the  milestones  with  the  pro* 
per  inscription  thereon,  which  are  directed  to  be  set  up  every 
qnarter  of  a  mile,  are  kept  in  their  places.  That  applies  to  rates 
and  tolls  only,  and  does  not  apply  to  the  case  in  which  charges  are 
being  received,  that  is  to  say,  it  does  not  apply  to  a  case  like  the 
present  of  a  person  being  conveyed  by  the  company  themselves 
along  their  own  line.  That  seems  to  me  clear  from  the  constmc- 
tion  of  those  clauses  and  also  from  the  decision  of  the  Court  of 
Queen's  Bench  in  Garton  «.  Bristol  and  Exeter  Ry.  Co.,  30  L.  J. 
(Q.  B.),  273.  Upon  this  point  reference  was  made  to  the  Railways 
Clauses  Consoliaatiou  Act,  1845,  which  deals  with  a  similar  mat- 
ter in  somewhat  different  terms,  and  of  course,  it  might  be  under 
that  Act  that  certain  duties  were  imposed  upon  the  company  which 
did  not  exist  before.  We  decide  in  the  defendants'  favor  as  re- 
gards their  Act,  but  that  public  Act  has  also  received  judicial  de- 
cision in  Wallis  v.  London  and  South  Western  Ry.  Co.  Law  Rep., 
5  Ex.  62,  and  the  same  conclusion  was  arrived  at  there  on  that  Act, 
s.  95  of  which  corresponds  to  s.  178  of  the  defendants',  and  it  was 
there  decided  that  the  section  applies  merely  to  cases  where  persons 
or  goods  are  bein^  conveyed  by  other  persons  than  the  company 
upon  the  line,  and  not  to  where  the  persons  or  goods  are  being 
conveyed  by  the  company  itself.  That  disposes  of  the  milestone 
question,  wnich  does  not  apply  to  the  second  point  in  this  case. 

Now,  the  second  question  is  with  respect  to  the  2s.  charge  by 
the  defendants.  That  stands  shortly  in  this  way :  by  s.  47  of  10  and 
11  Vict.  c.  "ccxxvi.,  a  reduction  of  tolls  and  charges  is  contem- 
plated so  as  to  compel  the  Great  Western  Ry.  Co.  to  equalize  their 
rates,  tolls,  and  charges  with  those  of  another  railway  company. 
Then  s.  49  says,  what  are  to  be  the  miximum  rates  charged  by  the 
Great  Western  Ry.  Co.,  and  in  the  case  which  we  are  now  dealing 
with,  the  maximum  rate  of  charge  made  by  the  company  for  the 
conveyance  of  passengers  along  their  railway  is,  for  every  pas- 
senger conveyed  in  a  third-class  carriage  by  any  such  train  as  the 
plaintiff  was  being  conveyed  by,  the  sum  of  Id.  per  mile.  The 
argument  on  behalf  of  the  company,  when  rednoenl  to  its  simple 
element,  was  this,  that  by  reason  of  some  other  Act  they  had 
power  to  charge  not  only  a  penny  a  mile,  but  any  other  sum  they 
pleased  not  exceeding  two  shillings.  That  seems  to  me  to  be 
directly  inconsistent  with  the  terms  of  this  Act,  where  it  says  the 
maximum  charge  shall  be  a  penny  a  mile,  for  the  conveyance  of 
passengers  in  third-class  cama^s  in  a  train,  which  is  not  an  ex- 
press train.  It  seems  to  me  if  that  does  not  directly  repeal  the 
previous  Act,  which  says  that  a  charge  of  two  shillings  may  be 
made,  the  effect  would  oe  to  make  the  sum  charged  by  the  com- 
pany more  than  the  maximum  charge. 

The  third  and  the  only  remaining  point  is  with  respect  to  the 
fraction  of  a  mile.    As  to  that,  as  I  understand,  the  plaintiff's 
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ailment  is,  that  inasmncli  as  certain    other    companies  whose 
chai^  were  the  same  as  those  made  by  the  Great  W  estem  Ky. 
Co.,  or  rather  to  whose  level  the  Great  Western  Ry.  Co's  charges 
were  to  be  rednced,  did  not  charge  as  much  as  a  penny  for  a  frac- 
tion of  a  mile  by  reason  of  9  and  10  Vict.  c.  cccxv.,  the  Great 
Western  "Rj.  Co.  are  bonnd  to  reduce  their  charges  to  the  same 
level.    I  do  not  follow  that  argument,  and  I  should  require  to 
know  more  about  it  before  deciding  in  the  plaintifiPs  favor  upon 
that  point.     But  even  if  he  is  right  in  that,  what  I  do  find  is  this, 
tlut  even  if  under  9  and  10  V  ict.  c.  cccxv.,  the  company  could 
only  charge  for  a  full  mile,  by  10  and  11  Vict.  c.  ccxxvi.  s.  51,  the 
Act  of  the  following  session,  they  are  clearly  empowered  to  charge 
for  any  fi*action  of  a  mile  beyond  six  miles  or  beyond  any  greater 
namber  of  miles  as  for  one  mile.     Therefore,  if  the  two  provisions 
of  the  two  successive  years  are  inconsistent,  what  we  are  bonnd  to 
do  is,  not  to  follow  the  plaintifiPs  invitation  and  to  say,  because  the 
later  Act  is  inconsistent  with  the  earlier  Act,  the  later  Act  is  to  be 
rejected,  but  to  say  if  tlie  later  Act  is  inconsistent  with  the  earlier 
Act  the  earlier  Act  is  to  be  rejected.     The  later  Act  seems  to  me  to 
be  clear  upon  the  point,  and  to  entitle  the  company  to  demand  and 
take  the  toll  for  a  whole  mile  instead  of  a  fraction  of  a  mile* 
Judgment  for  the  plaintiff  for  2d. 

The  defendants  appealed,  and  the  plaintiff  gave  a  cross  notice  of 
aDDcal. 

1882,  May  15.    Webster,  Q.  0.,  and  R.  S.  Wright,  for  the  de- 
fendants in  support  of  the  appeal. 
The  argument  is  sufiiciently  stated  in  the  judgments. 
The  plaintiff  in  person  was  not  called  upon  to  argue. 

Jessel,  M.  B. — I  think  that  the  judgment  of  the  Queen's  Bench 
Division  must  be  affirmed.  The  decision  turns  upon  a  very  small 
point.  The  simple  question  is,  what  is  the  meaning  of  the  term 
"the  Great  Western  Ky.,"  when  used  in  the  Act  of  1847.  An 
Act  was  passed  in  1835,  in  which  there  are  rates  and  tolls.  The 
first  section  to  be  referred  to  is  the  163rd,  which  provides  that  any 
person  may  use  the  railway  on  payment  of  the  rates  and  tolls.  By 
the  164:th  section  the  company  were  entitled  to  take  a  toll  strictly 
80  called,  that  is,  a  toll  from  persons  using  their  own  carriages  and 
locomotives;  that  relates  to  goods;  anj  in  s.  165  there  was  a  sim- 
lar  power  to  take  tolls  for  passengers,  beasts,  cattle,  and  animals. 
The  166th  section  empowered  the  company  to  provide  locomotive 
power  for  those  persons  who  supplied  their  own  carriages  and 
wagons,  and  as  regards  the  locomotive  power  they  were  to  supply 
it  on  any  terms  they  thought  proper.  It  had  nothing  to  do  with 
a  mileage  rate.  Then  by  the  167th  section  the  company  were 
authorized  to  be  carriers,  and  to  provide  both  locomotive  power 
and  carriages,  and  they  were  not  limited  to  charges,  except  that 
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they  were  to  make  reasonable  charges,  and  that  they  were  not  to 
charge  for  the  conveyance  of  passengers  more  than  3^.  a  mile. 
The  next  Act  of  Parliament  to  which  it  is  nece&saiy  to  i^fer  was 
to  enable  the  company  to  extend  their  line  from  Acton  to  Pad- 
dington  (1  Yict  c.  xcii.),  and  it  is  called  ^^  An  Act  to  enable  the 
Great  Western  Ky.  Co.  to  extend  their  line."  The  tii'st  clause 
enacts  that  every  provision  referring  to  the  railway  shall,  except 
each  as  have  been  repealed,  extend  and  be  construed  to  extend  to 
the  new  piece  of  line,  and  then  it  empowers  tlie  company  to  make 
Uie  extended  piece  of  line ;  and  by  the  4l8t  section  it  is  enacted 
that  ^'  whereas  the  company  will  incur  a  great  additional  ex]>ens6 
in  extending  the  said  railway  to  Paddington,"  they  shall  be  entitled 
to  charge  for  that  five  and  a  half  miles  of  the  line  in  lieu  of  the 
rates  authorized  to  be  demanded  by  the  first-recited  Act,  lump- 
tolls,  as  they  were  called,  for  tlie  whole  distance.  The  48rd  sec- 
tion entitles  the  company  to  make  a  reasonable  charge  for  supply- 
ing locomotive  power ;  but  I  take  it  that  by  s.  43  the  right  of  the 
Great  Western  Ky.  Co.  to  act  as  carriers  between  Acton  and  Pad- 
dington is  clear  oeyond  question,  that  is,  they  might  make  any 
chai'ge  they  thought  fit  to  make  or  could  get  paid,  subject  to  the 
limit  as  to  passengers.  The  result  appeal's  to  mc,  looking  at  the 
Acts  as  they  stand,  to  be  this,  that  the  (^reat  Western  Eail way  main 
line  was  extended  to  Paddington,  that  as  to  the  part  of  the  line 
between  Acton  and  Paddington  the  company  had  a  right  to  charge 
a  lump  sum  for  toll  not  exceeding  28.  for  a  passenger,  any  sum  that 
might  be  reasonable  when  they  supplied  locomotives,  but  that  as 
regards  the  rest  of  the  line  they  were  limited  as  to  tolls  and  rates. 
I  believe  the  fact  to  be  that  in  strictness  the  mileage  charges  never 
came  into  existence,  and  that  the  company  from  the  beginning 
acted  as  carriers.  Under  the  provisions  of  the  Act  they  were  to 
charge  what  was  reasonable,  with  tlie  limit  as  to  passengers.  It 
must  be  borne  in  mind  that  there  was  no  other  limit  at  that  time 
on  the  rate  of  charges  when  they  acted  as  carriers ;  practically  there 
was  no  limit. 

^  Matters  being  in  this  state,  an  Act  of  Parliament  was  passed  to 
enable  the  Great  Western  Railway  Company  to  amalgamate  them- 
selves with  two  other  railway  companies,  on  the  terms  that  their 
tolls  should  be  reduced.  Recollecting  what  I  have  said,  we  must* 
turn  to  the  other  Acts.  The  Great  Western  Riiilway  had  power 
to  charge  what  they  thought  reasonable  as  carriers,  and  they  had 
then  the  power  to  charge  mileage  rates.  Therefore  if  the  argu- 
ment were  to  prevail  that  this  provision  applies  only  to  tolls  which 
can  be  diargea  according  to  mileage,  it  would  not  ^ect  the  Great 
Western  Railroad  Company,  because  they  always  act  as  carriers- 
But  it  is  plain  to  my  mind  that  it  applies  to  the  whole  line,  and 
that  the  provision  was  introduced  to  prevent  the  company,  even 
when  acting  as  carriers,  from  charging  wliat  they  like.    The  words 
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of  the  section  relied  upon  (10  &  11  Vict,  c  ccxxvL  8.  47)  appear 
to  me  reasonably  to  that  effect     It  recites  that  the  companies  are 
not  to  amalgamate,  nnless  and  until  the  tolls  and  charges  on  the 
Oreat  Western  Kailway  shall  have  been  reduced  to  a  scale  not  ex* 
•ceeding  the  tolls  and  charges  authorized  for  the  lines.     For  tolls 
there  was  a  maximum,  but  S>r  chaises  there  was  none.     They  might 
diarge  anything  that  was  reasonable  when  they  acted  as  carriers, 
and  anything  wliich  might  be  agreed  upon  when  they  furnished 
looomotive  power.    When  I  say  "  anything  reasonable/'  of  course 
I  mean  that  the  law  would  make  a  carrier  charge  a  reasonable  sum. 
It  is  provided  by  s.  47  that  ^^  the  scale  of  tolls  and  charges  by  this 
Act  authorized  to  be  demanded  and  taken  on  the  Great  Western 
Bailway  shall  be,"  &c.     I  have  no  doubt  that  this  expression  means 
the  whole  line  from  Paddington  to  Biistol.     No  other  description 
is  to  be  found  anywhere.    It  is  not  a  mere  inference.    The  piece 
of  the  line  from  Acton  to  Paddington  is  nowhere  called  by  any 
other  name,  and  I  have  no  doubt  that  that  is  the  proper  meaning 
of  the  terra.     The  section  provides  for  a  vednction  in  the  scale  of 
tolls  and  charges,  and  it  is  tnen  enacted  by  a  negative  clause,  ^^  that 
from  and  after  the  transfer  of  the  said  undei'taking  or  any  part 
thereof  to  the  Gi-eat  Western  Railway  Company,  it  shall  not  be 
lawful  for  tlie  Great  Western  Railway  Company  to  demand  and 
receive  in  respect  of  the  use  of  the  Great  Western  Railway  and 
the  branch  railways  by  this  Act  authorized  to  be  made  by  parties 
using  tlie  same,  eitlier  with  their  own  carriages  and  engines  em- 
ployed by  them  thereon,  or  with  tlieir  own  engines  only  (in  cases 
where  the  company  as  hereinafter  provided  may  consent  to  supply 
caniages)"  certain  tolls  which  are  mileage  tolls.     Then  s.  48  pro- 
vides that  "the  toll  which  the  company  may  demand  for  the  use  of 
engines  for  propelling  the  carriages  of  other  parties  on  the  said  rail- 
way sliall  not  exceed    a  mileage  rate.     So  that  we  have  a  mileage 
rate  substituted  for  that  which  was  not  a  mileage  rate.     Sect.  49 
provides  that  "  the  maximum  rate  of  charge  to  be  made  bv  the 
company  for  the  conveyance  of  passengers  along  the  said  railway, 
inclnding  the  tolls  for  the  use  of  the  said  railways  and  of  carriages, 
and  for  locomotive  power  and  every  other  expense  incidental  to 
snch  conveyance  as  aforesaid,  except  government  duty,  shall  not 
exceed  the  following  sums."     That  is  a  carrier's  charge,  and  that 
carrier's  charge  was  a  mileage  charge  on  the  other  railways,  but  was 
not  a  mileage  charge  on  the  Great  Western  Railway.    It  is  to  be 
eaid  that  it  is  not  to  apply  to  the  whole  of  the  Great  Western  Rail- 
way ?    The  argument,  if  it  is  worth  anything,  goes  too  far,  because 
as  it  was  not  a  mileage  charge  on  any  part  of  the  Great  Western 
Railway,  the  company  would  be  left  out  altogether,  and  as  in 
practice  they  acted  only  as  carriers,  it  would  have  no  effect  upon 
them.    That  appears  to  me  impossible,  and  the  section  must  mean 
to  restrict  the  charge  of  the  company  as  carriers  to  the  same  charge 
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as  the  other  railway  companies  conld  make  as  carriers.  I  entirely 
agree  with  the  decision  of  the  Queen's  Bench  Division,  and  on 
consideration  of  the  statutes  I  think  it  as  clear  a  case  as  ever  I  have 
seen, 

BjtETT,  L.  J. — ^I  think  that  it  cannot  be  denied  that  if  the  two 
phrases  in  10  &  11  Vict.  c.  ccxxvi.  ss.  47,  49,  "in  respect  of 
the  use  of  the  Great  "Western  Railway"  and  "the  said  railway*'  in- 
clude the  line  from  Acton  to  Paddington,  each  of  those  two  sections 
deals  with  the  sums  which  may  be  paid  under  the  Act  of  1837  as  a 
lump  sum  in  respect  of  the  conveyance  of  passengers  between 
Acton  and  Paddington.  If  those  two  phrases  mclude  that  part  of 
the  line,  then  inasmuch  as  there  is  that  enactment  in  the  Act  of 
1837,  although  the  lump  sum  is  there  called  a  toll,  and  certainly  is 
a  rate  or  charge,  in  s.  47  that  toll  is  included,  although  it  is  a  lump 
sum,  and  in  s.  49  that  toll  is  included  in  tbe  words  "  rate  or  charge.'' 
That  view  was  hardlj  contested.  Mr.  Webstei-'s  contention  was 
that  the  part  of  the  Ime  between  Acton  and  Paddington  was  not 
in  s.  47  mcluded  within  the  term  "  the  Great  Western  Kailway" 
and  was  not  in  s.  49  included  in  the  term  "  the  said  railway." 
Therefore  his  argument  was  that  the  term  "the  Great  Western 
Railway"  really  means  only  the  Great  Western  Railway  from 
Bristol  to  Acton,  although  he  admits  that  it  includes  more  than  the 
original  Great  Western  Railway.  It  includes  evervthing  that  has 
been  amalgamated  with  it,  whatever  the  name  was  before,  and  the 
only  part  of  the  whole  system  that  he  desires  to  exclude  from  that 
term  is  the  piece  between  Acton  and  Paddington.  Where  is  it 
that  this  term  "the  Great  Western  Railway"  firat  appears?  •  In 
truth,  it  first  appears  in  the  title  of  tlie  original  Act,  which  is  "  An 
Act  for  making  a  railway  from  Bristol  to  loin  the  London  and  Bir- 
mingham Railway  near  London,  to  be  called  *  the  Great  Western 
Railway.' "  I  do  not  think  that  any  section  in  the  Act  says  that 
that  shall  be  the  name  of  the  railway,  bnt  it  seems  to  me  that  it  is 
treated  through  the  whole  Act  as  the  name  of  the  i*ailway,  which 
was  thereafter  to  belong  to  the  Great  Western  Railway  Company 
(s.  1).  If  that  was  the  name  of  the  railway  under  the  Act  of  1836, 
what  is  the  name  of  the  railway  which  was  dealt  with,  or  rather 
constituted  by  the  Act  of  1837  ?  The  very  first  section  recites  the 
title  of  the  Act  of  1835.  It  recites  that  it  was  "An  Act  for 
making  a  railway  from  Bristol  to  join  the  London  and  Birming- 
ham Iwiilway  near  London,  to  be  called  '  the  Great  Western  Rail- 
way.' "  Then  it  goes  on  to  exact  that  all  the  powers,  anthorities, 
provisions,  matters,  and  things  contained  in  the  said  recited  Acts 
shall  bo  construed  to  extend  to  this  Act.  If  it  was  a  provision,  as 
I  think  it  was,  of  the  Act  of  1836,  that  the  railway  thereby  consti- 
tuted should  have  the  name  of  the  Great  Western  Itailway,  I  think 
that  under  those  words  that  provision  was  carried  on  by  the  Act  of 
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1837  and  applied  to  the  railway  constituted  by  it,  which  was  the 
original  railway  extended  from  Acton  to  London.  So  that  by  the 
Tery  first  section  of  the  Act  of  1837,  the  Great  AVestem  Bailway 
is  extended  to  and  forms  that  part  of  the  line  which  goes  from 
Acton  to  London,  and  it  makes  the  whole  one  line.  Moreover',  if 
there  had  been  nothing  to  the  contrary,  all  the  powers  which  were 
given  to  the  railway  company  with  regard  to  the  line  to  Acton  are 
given  to  tliem  in  respect  to  the  line  from  Acton  to  London,  and  if 
there  had  been  notuing  to  the  contrary  in  the  Act  of  1837  it 
seems  to  me  that  they  wonld  have  been  entitled  to  apply  the  same 
tolls  to  the  new  part  of  their  line,  as  they  wei*e  entitled  to  demand 
in  respect  to  the  former  part,  becaase  the  new  line  wonld  have  be- 
come part  of  the  old  line.  But  then  came  the  41st  and  following 
eections  in  the  Act  of  1837,  which  limited  or  rather  altered  that  power 
and  gave  another,  and  these  sections  show  exactly  what  the  legisla- 
tare  meant ;  the  legislature  in  effect  said  that  in  lien  of  exercis- 
ing the  powers  over  this  part  of  the  line  given  by  the  first  Act, 
the  company  should  in  respect  of  that  part  be  entitled  to  charge  a 
specified  maximum  rate.  The  line  was  treated  as  one  line.  Upon 
uie  construction  of  that  Act  there  were  for  all  parts  up  to  Acton 
certain  rates,  there  was  for  tlie  use  of  that  part  of  the  line  from  Acton 
to  Loncfon  a  fixed  sum.  If  it  be  true  that  in  that  Act  the  whole 
part  up  to  London  is  to  bo  called  "  the  Great  Western  Railway," 
It  seems  to  me  to  follow  that  in  every  mrt  of  the  Act  of  1847, 
where  reference  is  made  to  "  the  Great  Western  Railway,"  it  in- 
dndes  this  part  from  Acton  to  London.  As  I  said  before,  it  is  ad- 
mitted that  that  term  includes  everything  else,  even  the  two  rail- 
ways which  the  company  were  enable  to  purchase  and  amalgamate 
with  by  that  very  Act :  it  inclndes  them,  and  includes  everything 
which  the  company  had  incorporated  or  amalgamated  with  before ; 
vet  it  is  said  that  the  phrase  does  not  include  this  particular  piece 
from  Acton  to  London.  Upon  consideration  of  the  whole  matter 
it  seems  to  me  that  that  cannot  be  the  true  construction,  and  there- 
fore that  the  reference  to  the  "  Great  Western  Railway"  inclndes 
the  distance  from  Acton  to  London  ;  and  if  that  is  so,  it  is  hardly 
contended  that  the  uniform  charge  given  bv  1  Vict.  c.  xcii.,  is  not 
included  both  in  s.  47  and  in  s.  49  and  abolished  by  them. 

CoTPOK,  L.J. — The  question  which  we  have  to  consider  is 
whether  the  Great  Western  Railway  Company  ares  till  entitled  to 
chaise  the  sum  which  they  were  allowed  to  charge  under  the  Act 
of  1837  for  carrying  passengers  from  Acton  to  London,  and  that 
turns  upon  the  construction  of  certain  sections  of  the  Act  of  1847, 
banning  at  the  47th  and  going  down  to  the  49th. 

As  I  understood  the  argnment  addressed  to  us  on  behalf  of  the 
eompany,  it  was  contended  that  the  object  of  those  sections  was  to 
aher  the  mileage  rate  existing  under  the  original  Act  of  the  Great 
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Western  Railway  Company,  and  therefore  when  a  charge  was  made^ 
not  nnder  a  mileage  scale,  bat  under  the  power  of  an  Act  giving 
the  railway  company  a  right  to  charge  a  Inmp  snm  for  passengers 
carried  only  a  hundred  yards  on  the  particular  line  of  railway,  diat 
power  is  not  taken  away  by  the  section.  Undoubtedly  the  object 
was  to  amalgamate  the  scales,  but  that  might  have  b^Bn  done  by 
providing  that  after  the  amalgamation  the  milea^  scale  of  the 
Great  Western  should  be  that  which  had  been  ths  scale  of  the 
other  railway  company  with  which  they  were  about  to  be  incor- 

E>rated,  or  at  least  of  which  they  were  about  to  take  a  transfer, 
ut  the  enactment  does  not  stop  there.  There  is  a  special  provision 
that  after  the  amalgamation  not  only  shall  the  mileage  scale  be  the 
same,  but  the  Great  Western  Hallway  Company  shall  not  charge 
more  than  a  certain  sum  for  the  carriage  of  passengers  over  their 
line.  That  was  ambiguous,  and  the  only  way  in  which,  as  it  seems^ 
to  me,  the  counsel  for  the  company  could  get  out  of  s.  49  was  by 
saying  that  the  railway  there  referred  to  did  not  include  the  bit 
of  railway  between  Acton  and  Paddington.  In  my  opinion  they 
cannot  so  restrict  the  words  of  s.  49.  The  bit  of  railway  between 
Acton  and  Paddington  had  been  constituted,  as  Brett^  L.J.,  has 
pointed  out,  under  me  Act  of  1837,  giviug  them  power  to  extend 
their  line  of  railway,  that  is,  the  line  of  the  Great  W  estem  Kailway 
Company.  The  line  of  the  Great  Western  Railway  Company  up 
to  that  time  had  been  the  Great  Western  Railway  and  when 
Parliament  gave  thtm  power  to  extend  their  line  without  calling  it 
by  any  particular  name,  in  my  opinion  it  is  rightly  described  as, 
and  must  be  included  within,  and  becomes  part  of,  ^'  the  Great 
Western  Railway;"  and  consequently,  the  express  provision  in 
8. 49,  that  the  company  shall  not  chaige  more  than  the  sum  therein 
specified  for  carriage  over  the  railway,  will  not  allow  the  specisJ 
provision  of  the  Act  of  1837  to  remain  in  force  over  what  is  in  my 
opinion  part  of  the  Great  Western  Railway,  which  must  come 
within  the  description  in  the  Act  of  Parliament  of  "  the  said  rail- 
way," that  is  "the  Great  Western  Railway,"  as  defined  in  s.  47- 
In  my  opinion  the  decision  of  the  Queen's  Bench  Division  wai 
ririit. 

The  cross-appeal  then  came  on  for  argument. 

The  plaintiff  in  person,  in  support  of  the  cross-appeal,  contended, 
first,  that  the  defendants  were  not  entitled  to  charge  a  passenger 
by  their  line  with  the  duty  payable  by  them  to  the  government  in 
respect  of  his  fare,  and  as  to  this  he  cited  the  Attbmey-General  v. 
London  and  North  Western  Ry.  Co.,  5  Ex.  D.  247 ;  secondly,  that 
inasmuch  as  two  of  the  milestones  between  Bristol  and  London  had 
not  been  maintained  by  the  defendants,  they  could  not  lawfully 
demand  any  fare  from  him  from  carr3-ing  him  as  a  passenger. 

Webster,  Q.C.,  and  R.  S.  Wright,  for  the  defendants,  were  not 
called  upon  to  argue. 
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JsasKLj  M.R. — I  agree  with  the  decison  in  tlie  Qneen's  Bench 
Division.  The  5  &  6  Win.  4,  c.  cvii.,  8. 178,  as  to  the  maintenance 
of  milestones  applies  onlj  to  "  tolls  "  properly  so-called,  and  by  9 
A  10  Yict  c.  ccxxi.,  s.  49,  tlie  defendants  are  clearly  empowered 
to  chai^  for  government  duty ;  the  words  are  '^  the  maximum  rate 
of  charge  to  be  made  by  the  company  for  the  conveyance  of 
passengers  along  the  said  railway,  including  the  tolls  for  the  use  of 
the  said  railways  and  of  carriages  and  for  locomotive  power  and 
for  every  other  expense  incidental  to  such  conveyance  as  aforesaid, 
except  government  duty,  shall  not  exceed  the  following  smns.'^ 
The  words  of  the  statute  are  decisive. 

Brett  and  Cotton,  L.  J.  J.,  concurred. 

Judgment  aflirmed. 


Galybstoh,  TTabrtbbpbq  &  Sak  Aktonio  B.  B.  Co. 

V. 

John  Donahob. 
(66  Texa$  BaporU  163.    January  80,  1882.) 

In  an  action  for  damages  against  a  railway  company  on  acconnt  of  the 
VTODgful  arrest  of  a  passenger  on  its  train  caused  by  the  conductor,  it  was 
alleged  that  the  conductor  was  '*  acting  within  the  scope  of  his  authority^' 
J3^ 

It  was  competent  to  prove  that  in  the  performance  of  the  act  the  conductor 
was  acting  within  the  sphere  of  his  authority  as  conferred  by  the  company, 
or  under  its  instructions. 

The  principal  is  not  liable  in  exemplary  damages  for  the  unauthorized 
malicious  act  of  its  agent,  unless  such  act  is  ratified  or  accepted  by  the  principal. 

The  citation  in  a  suit  against  an  incorporated  railway  company  described 
the  company  as  a  railroad  company.  Hddj  that  there  was  no  error  in  over- 
ruling a  motion  to  quash  the  service. 

Appeal  from  Fort  Bend.  Tried  below  before  the  Hon.  Livings 
stone  Lindsay. 

Suit  by  John  Donahoe  against  the  apellant  to  recover  $10,000 
damages. 

The  petition  chai^d  in  substance  as  follows :  That  on  the  1st 
day  of  April,  1875,  Donahoe,  at  Randon  Station  in  Fort  Bend 
County,  on  the  railway  line  owned  by  appellant,  went  aboard  of  tlie 
west-bound  passenger  train,  with  the  view  of  going  to  Lnling,  an- 
other station  on  the  line.  There  was  no  ticket  oflSce  at  Kandon 
Station,  and  when  the  conductor  came  around  to  collect  fare,  he 
ascertained  that  the  fare  from  Kandon  to  Lnling  was  $5.70 ;  that 
he  gave  the  conductor  a  twenty-dollar  United  States  currency 
bill;  the  conductor  passed  on  with  the  money,  and  Donahoe  sup- 
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posed  that  lie  wonld  return  the  change  as  soon  as  he  could  get  the 
bill  broken  ;  that  when  the  train  arrived  at  Colambns,  in  Colorado 
County,  an  intermediate  station,  the  conductor,  without  saying  anjF- 
thing  to  Donahoe  about  the  matter,  wrongfully  and  maliciously 
made  an  affidavit  before  a  justice  of  the  peace,  charging  appellee 
with  passing  counterfeit  money,  and  wrongfully  caused  nim  to  be 
ejected  from  the  cars,  and  prevented  him  from  continuing  on  his 
journey  to  Luling,  to  his  damage  in  the  sum  of  $5,000 ;  that  Uie  bill 
which  he  gave  to  the  conductor  was  genuine  and  not  counterfeit, 
and  that  the  proceeding  so  instituted  against  him  by  the  conductor 
was  wrongful,  malicious,  without  probable  cause,  and  that  he  was 
then  and  there  wrongfully  and  illegally  arrested  at  the  instanoe  and 
procurement  of  the  conductor,  without  probable  cause,  who  procured 
and  caused  him  to  be  illegally,  wrongfully  and  malicionsly  im- 
prisoned in  the  county  jail,  where  he  was  detained  and  kept  for  six 
days,  and  was  then  discnarged  for  want  of  prosecution  ;  and  that  he 
was  thereby  further  damaged  in  the  sum  of  $5,000 ;  that  all  of  the 
said  illegal,  wrongful  and  malicious  acts  of  the  conductor  were  done 
and  performed  within  the  scope  of  the  duties  and  powers  of  his 
agency,  and  therefore  the  same  were  the  acts  of  the  appellant  He 
prayed  for  a  judgment  for  $10,000  damages. 

The  railway  company  moved  to  <juash  the  service  on  account  of 
misnomer ;  also  excepted  to  the  petition  on  account  of  a  misjoinder 
of  causes  of  action,  and  answered  by  general  denial,  and  specially, 
amongst  other  things,  that  all  of  the  acts  of  the  conductor  com- 
plained of  were  outside  of  his  duty  as  the  agent  of  appellant,  and 
that  therefore  appellant  was  not  liable  as  claimed. 

The  appellant's  motion  to  quash  the  service,  and  exceptions,  were 
overruled.     Verdict  and  judgment  in  favor  of  appellee  for  $4,000. 

The  errors  relied  on  are  these :    1.    Overruling  the  motion  to 

auash  service  and  the  demurrer  to  the  petition.     2.  The  charge  of 
ie  court,     3.  Exclusion  of  evidence. 
John  T.  Harcourt,  for  appellant 
P.  E.  Pearson,  for  appellee. 

Watts,  J.  Com.  App. — ^TJpon  the  trial  below  the  appellant  in- 
troduced as  a  witness  Hardy  Eddins,  the  superintendent  of,  ap- 
pellant's railway,  and  asked  him  the  following  questions :  "  What 
are  the  duties  and  authority  of  a  conductor  of  a  railway  train  on 
said  railway;  and  was  the  instigation  of  the  arrest  of  a  man  who 
was  charged  with  passing  counterfeit  money  within  the  scope,  sphere 
or  range  of  a  conauctor,  or  not?"  Appellee  objected  to  tlie  witness 
answering  the  questions,  and  the  court  sustained  tlie  objection.  The 
point  was  saved  by  bill,  is  assigned  as  error,  and  relied  upon  in  the 
brief  of  counsel. 

The  dnty  and  authority  of  a  conductor,  considered  as  a  matter 
of  law,  does  not  extend  beyond  that  specified  in  the  statute.    He 
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h  there  recognized  as  the  officer  or  agent  of  the  corporation  in 
charge  of  the  train,  with  anthority  to  collect  fare  from  the  paBden- 
eers,  and  power  to  pnt  them  out  of  the  cars  if  they  refuse  to  pay. 
He  is  made  criminally  liable  for  injuries  resulting  from  negligentoe 
in  the  formation  of  passenger  trains  under  his  control. 

Outside  of  these  and  some  other  unimportant  provisions  relating 
to  conductors,  his  powers,  duties  and  obligations  are  not  defined  by 
hw;  to  the  extent  mentioned  he  Ib  liable,  and  can  lawfully  exei^- 
eiae  the  authori^  conferred ;  and  as  between  the  corporation  and 
struiserB^  tiie  i^rmer  cannot,  for  the  purpose  of  avoiding  a 
liabihty,  qualify  or  limit  the  authority  thus  conferred  upon  tiie 
eonductor  as  its  agent,  by  instructions  or  otherwise.  In  these  par- 
ticalars  the  autliority  of  the  conductor  to  act  for  the  corporation  is 
a  matter  of  law,  the  extent  of  which  is  to  be  determined  by  the 
statute.  Beyond  tin's  the  conductor  must  be  held  as  the  agent  of 
the  corporation,  with  sudi  power  and  authoritv  as  is  conferred 
apon  him  by  we  principal,  the  extent  of  which  is  a  question  of 
net  to  be  determined  by  the  evidence. 

In  the  case  befoi*e  us  it  is  distinctly  alleged  that  the  conductor  was 
acting  within  the  scope  of  his  authonty  in  making  the  affidavit,  caus- 
ing appellee  to  be  arrested  and  wronc^uUy  confined  in  prison ;  and 
for  that  reason  the  coi'poration  was  liable  for  the  injuries  resulting 
from  each  and  all  of  these  acts  of  the  conductor.  As  a  matter  oi 
law,  it  cannot  be  said  that  it  was  within  the  scope  of  the  power  and 
duty  of  the  conductor,  as  agent  of  the  corporation,  to  institute  the 

?ro6ecution,  and  to  cause  appellee  to  be  confined  in  the  county  jail, 
'hese  are  questions  of  fsi/ct  to  be  determined  by  the  jury  from  the 
evidence. 

If,  as  a  matter  of  fact,  the  conductor  wrongfully  expelled  tiie 
appellee  from  the  cars,  or  procur^  it  to  be  done  by  others,  or 
wrongf ally  prevented  the  appellee  from  going  on  to  the  point  of 
destination,  or  procured  it  to  be  done  by  others,  the  company,  as  a 
matter  of  law,  would  be  liable  to  appellee  for  the  actual  damages 
resulting  therefrom. 

So  also,  if  the  corporation  had  expressly  empowered  or  instructed 
the  conductor  to  institute  legal  proceedings  against  passengers,  and 
cause  them  to  be  arrested  and  confined  in  prison  upon  such  charges, 
it  would  undoubtedly  be  liable  for  the  acts  of  the  conductor  com- 
ing within  the  scope  of  such  authority. 

And  notwithstanding  the  general  rule  that  the  principal  is  not 
liable  in  exemplary  damages  for  the  unauthorijEed  malicious  acts  of 
the  agent,  still^  if  the  principal  should  ratify  or  accept  such  acts  of 
the  agent,  it  thereby  becomes  liable  for  the  damaees,  as  well 
ezemplary  as  actual,  i*esulting  from  the  act.  As  an  illustration  of 
this  aoctrine,  if  the  prosecution  instituted  against  appellee  by  the 
eonductor  was  malicious  and  unfounded,  and  instituted  without  the 
authority  of  the  corporation,  still,  if  it  afterwards  took  up  and 
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on  that  prosecution,  this  wonid  constitute  a  ratification  of 
the  act  of  the  agent  For  upon  sound,  equitable  considerations,  the 
corporation  would  not  be  allowed  to  accept  the  benefits  i-esnlting 
from  the  malicious  acts  of  its  agent  without  being  compelled  to 
assume  the  burdens  justly  attaching  to  the  acts. 

Under  the  issues  as  presented  by  the  respective  pleadings  of  the 
parties,  the  testimony  excluded  by  the  court  should  have  been 
admitted,  for  it  was  asserted  by  the  appellee  that  the  acts  of  the 
conductor  throughout  came  within  the  scope  of  his  authority  as 
agent  of  the  company ;  while  it  is  claimed  by  the  appellant  that 
the  conductor  was  acting  throughout  beyond  and  outside  of  the 
limits  of  his  agency.  The  issue  thus  made  was  one  of  fact  to  be 
determined  by  the  evidence,  and  that  offered  by  appellant  and  ex- 
cluded by  the  court  was  pertinent  to  the  issue. 

Besides  the  court  instructed  the  jury  that  if  they  believed  from 
the  evidence  "  that  the  agents  or  employees  of  the  company,  under 
the  gnise  of  acting  in  discharge  of  the  daties  of  their  station,  did 
wantonly,  and  maliciously,  and  without  probable  cause,  expel  the 
plaintiff  from  the  cars  after  he  had  paid  his  fare  in  ^ood  and  law- 
ful money,  and  had  him  arrested  upon  a  criminal  charge  without 
probable  cause,  the  company  would  be  liable  to  the  plaintiff  for 
such  wanton  and  malicious  action  of  its  agents  and  employees,  not 
only  for  the  actual  damages  sustained  by  the  plaintiff,  but  the  mr^ 
are  authorized  to  give  such  punitory  damages  as  the  jury  in  tneur 
discretion  may  deem  right." 

This  charge  is  in  direct  confiict  with  the  doctrine  announced  in 
the  case  of  Hays  v.  H.,  Q.  N.  R.  R.  Co.,  46  Tex.,  280.  It  is  there 
held  that  the  principal,  whether  a  natural  or  artificial  person,  is  not 
liable  in  exemplary  damages  for  the  unauthorized  malicious  acts  of 
the  a^nt,  unless  such  acts  had  been  ratified  or  accepted  by  the 
principal. 

The  error  arising  from  the  exclusion  of  the  evidence  offered  by 
appellant  was  intensified  by  the  error  contained  in  the  charge. 

Appellant's  motion  to  quash  the  service  was  properly  oveiTuled. 
The  objection  was  as  to  the  name  of  the  appellant  as  stated  in  the 
citation;  the  only  difference  in  the  name  of  the  corporation  as 
found  in  the  charter,  and  that  used  in  the  citation,  consisted  in  the 
use  of  the  word  "railroad"  in  the  latter,  instead  of  that  of  "rail- 
way" used  in  the  charter.  The  name  of  the  corporation  was  snfli- 
ciently  stated  in  the  citation,  and  there  was  no  error  in  overruling 
the  motion  to  quash  the  service. 

The  grounds  of  the  demurrer  to  the  petition  were  that  of  mis- 
joinder of  causes  of  action,  in  this :  that  a  recovery  was  sought  for 
aamages  in  ejecting  the  appellee  from  the  cars,  also  damages  for 
the  illegal  arrest.  It  was  substantially  held  in  the  case  of  De 
Gress  v,  Hubbard,  decided  at  tlie  last  Austin  term  (Law  Journal, 
voL  IV.  No.  45,  p.  717),  that  the  question  raised  by  the  demurrer 
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in  this  case  is  one  that  in  a  great  measnre  must  be  left  to  the  sonnd 
discretion  of  the  conrt ;  and  unless  the  record  discloses  a  palpable 
ibase  of  that  discretion,  the  ruling  will  not  be  reviewed. 

The  demurrers  were  properly  overruled.  The  other  errors  com- 
plained of  are  such  as  will  not  likely  occur  on  another  triaL 

We  conclude  that  the  judgment  ought  to  be  reversed  and  the 
canse  remanded. 

Beversed  and  remanded. 

See  note  to  Garter  «.  L.  N.  A.  &  0.  R.  Co.,  8  Am.  &  Eng.  R.  R  Gas.  p.  947. 


SUEEPEB 

V. 

Pennsylvania  R.  R.  Co. 

(Advance  Coie,  Penmyhania,     Oct,  2,  1882.) 

Where  a  person  purchases  a  railroad  ticket  from  a  dealer  outside  the  limits 
<tf  this  State  who  is  not  an  authorized  agent  of  the  company,  he  may  main- 
tain an  action  in  the  courts  of  this  State  against  the  company  for  a  refusal  to 
carry  him  on  said  ticket,  notwithstanding  the  provisions  of  the  Act  of  May 
%  1S68  (P.  L.  582),  making  it  unlawful  for  an  unauthorized  party  to  sell 
laOroad  tickets  in  this  Gonunonwealth. 

Eerob  to  the  Common  Pleas  No.  4,  of  Philadelphia  County 

Gase,  by  George  W,  Sleeper  against  the  Pennsylvania  Railroad 
Company  for  ejecting  plaintiff  from  their  cars. 

At  the  trial,  before  Briggs,  J.,  plaintiff  testified  that  on  May  8, 
1878,  he  entered  a  train  on  defenaant's  road  at  Jersey  City,  bound 
for  Philadelphia,  by  way  of  Camden,  N.  J.;  that  he  tendered  to 
the  conductor  two  tickets  purporting  to  convey  him  to  his  destina- 
tion, which  he  had  purchased  from  a  party  in  New  York  City, 
who  sold  tickets  at  reduced  rates.  The  conductor  refused  to  ao- 
<*^he  tickets,  and  ejected  him  from  the  cars  at  Elizabeth,  N.  J. 

whereupon  the  court  ordered  a  nonsuit  to  be  entered,  on  the 

Ermnd  that  as  the  Act  of  May  6,  1863  (P.  L.  682),  makes  it  un- 
wfol  for  an  unauthorized  party  to  sell  railroad  tickets  in  this 
State,  a  suit  should  not  be  maintained  here  upon  a  ticket  sold  in 
another  State,  where  such  sale  is  lawful. 

A  motion  to  take  off  the  nonsuit  being  overruled,  plaintiff  took 
this  writ,  assigning  for  error  the  action  of  the  Court  in  entering 
the  nonsuit,  and  afterwards  in  refusing  to  take  off  the  same. 

J.  H.  Shoemaker  (with  whom  was  George  Eobinson),  for  plain- 
tiff in  error. 

To  come  within  the  exception  to  the  universal  validity  of  con- 
tnctfi,  a  contract  must  be  dearly  founded  in  moral  turpitude,  and 
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iMt  anplj  ^ontniy  to  the  ^tttafecB  of  tlie  eunlij  ufare  it  ii 
•ovght  to  be  enfbreed.  Story  on  Conffict  of  Lsw8»  sec  958,  L] 
Kentucky  v.  Baasf ofd,  6  HiU,  596 ;  M eln^^  «.  Pkrfay  8  Ible. 
lOT;  Hifi  V.  Spear,  11  Am.  Law  Bjeg^  N.  8.  p.  497;  SmA  v, 
Oodfrey,  98  N.  H.  884;  Wharton  on  OonAiel;  of  Laws^  €ee.  4B5l 

The  A«t  of  Assembly  against  the  aale  of  ndlroad  tklreta  makes 
it  unlawful  merelr  to  sell  the  tickets,  and  impoeea  m  penahy  eidj 
on  the  seller.  The  purchaser  yiolates  no  hnr,  and  is  entitied  to 
i^lief.     Tncjr  v.  Talnuge,  14  N.  T.  178. 

A  railroad  ticket  is  negotiable.     2  Bediield  on  BailroadB,  p.  374^ 
n.  4. 
.  •  Wayne  MacVeagh,  for  defendant  in  error. 

An  action  founded  on  a  transaction  prohibited  by  a  State  cannot 
be  maintained,  and  the  principle  of  public  policy  is  that  no  Court 
will  lend  its  aid  to  a  p^ty  who  grounds  his  action  on  an  immoral 
or  illegal  act.   Thome  v.  The  Trayellers'  Insurance  Co.;  30  Soil  15. 

Tbunket,  J. — The  parties  agree  fhat  this  case  presents  a  single 
question,  whether  a  person  purchasing  a  ticket  oyer  the  Pennsyl- 
vania Baiiroad,  from  New  York  to  Philadelphia,  from  a  ticket 
dealer  who  is  not  an  authorised  a^ent  of  the  company,  can  main- 
tain an  action  in  the  Courts  of  tliis  State  for  the  refusal  of  the 
company  to  carry  him  between  these  points  in  return  for  aaid 
ticket. 

By  the  Act  of  May  6,  1863  (P.  L.  582),  it  is  made  the  duty  of 
every  railroad  company  to  provide  each  agent  authorized  to  eell 
tickets  entitling  the  holder  to  trayd  upon  its  road  with  a  certifi- 
cate, attested  by  the  corporate  seal  and  the  signature  of  the  officer 
whose  name  is  signed  to  the  tickets.  And  any  person  not  pos- 
seeoed  of  such  autlioritv,  who  shall  sell,  barter,  or  transfer,  for  any 
oonsideration,  the  whole  or  any  part  of  a  ticket,  or  other  eyidence 
of  the  holder's  title  to  trayel  on  any  railroad,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  liable  to  be  punished  by  fine 
and  imprisonment.  The  purchasing  and  nsii^  a  ticket  from  a 
person  who  has  no  authority  to  eell  is  not  made  an  ofienoe. 

That  the  plaintiS's  ticket,  on  its  face,  entitled  him  to  the  ri^ts 
of  a  passenger  between  the  points  named  is  unquestioned.  The 
only  reason  for  denying  him  such  right  was  that  ne  bought  from 
one  who  eold  in  yiolation  of  the  statute  in  Penn$ylyania.  It  ia 
not  said  that  the  yendor  in  New  York  is  actually  guilty  of  the 
statutory  offence,  but  that  the  (tefendant  being  a  oorporation  in 
Pennsylyania,  and  the  stipulated  right  of  passi^  being  partly  in 
Pennsylyania,  her  courts  will  not  enforce  a  oontract  reeting  upon 
aets  which  the  L^islatare  has  declared  criminal. 

The  presumption  is  that  the  ticket  was  properly  issued  hj  tiie 
company,  and  that  the  holder  had  the  ri^t  to  use  it  Such 
tickets  are  eyidence  of  the  holder's  title  to  trarel  on  the  raihoad. 
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Prior  ix>  the  statute  in  PennBylvonia,  it  was  lawful  for  holders  to 
sell  them.  The  property  in  them  passes  by  delivery.  The  Act  of 
1868  confers  no  iignt  apon  a  railroad  company  to  question  pas- 
sengers as  to  when  or  wliere  or  how  the^  procured  their  tickets,  or 
to  eject  them  from  the  cars  upon  suspicion  that  the  tickets  were 
sold  to  them  by  a  person  who  was  not  an  agent  for  the  company. 

At  common  law,  which  is  deemed  in  force  in  absence  of  evi- 
dence to  the  contrary,  the  contract  made  by  the  plaintiff  in  New 
York  was  valid.  It  was  executed,  no  part  remained  to  be  per-* 
formed.  It  vested  in  him  the  evidence  of  title  to  a  passage  over 
the  railroad.  His  act  had  no  savor  of  illegality  or  immorality. 
It  was  a  mere  purchase  of  the  obligation  of  a  common  carrier  .to 
carry  the  holder  according  to  its  terms.  The  defendant  issued 
the  obligation,  received  the  consideration,  and  became  liable  for 
performance  at  the  date  of  issue.  As  transferee  the  plaintiff 
claimed  perfoi-mance.  This  is  the  contract  which  is  the  oasis  of 
the  eauae  of  action.  It  is  purposely  made  so  as  to  entitle  the  bona- 
fide  holder  to  performance  and  for  breach  to  an  action  in  his  own 
name.  Let  it  oe  assumed  that  the  defendant  made  the  contract  in 
Pennsylvania.  It  is  quite  as  reasonable  to  a^ume  that  tickets  for 
posse^era  coming  from  New  York  into  Pennsylvania  were  sold  in 
New  York.  But  wherever  the  contract  was  made,  it  is  true,  as 
claimed  by  the  defendant,  '^  this  action  is  to  enforce,  not  the  con- 
tract between  the  ticket  scalper  and  the  plaintiff  in  error,  but  be> 
tween  the  defendant  in  error  and  the  plaintiff  in  error." 

The  sale  of  the  ticket  to  the  plaintiff  in  New  York  was  lawful. 
That  being  an  executed  contract,  there  is  no  question  respecting 
its  enforcement  But  surely  it  is  not  an  exception  to  the  rule  that 
contracts  valid  by  the  law  of  the  place  where  they  are  made  are 
«nerally  valid  everywhere.  Then^  as  the  plaintiff  has  a  valid 
title  to  the  ticket^  the  contract  between  the  defendant  and  himself 
b  valid. 

Judgment  reversed  and 'procedendo  awarded. 

See  Commoawealth  o.  Wilson,  9  Weekly  Notes  of  Cases  (Phila.),  291 ;  Fry, 
•k  State,  68  Ind.  652;  People  p.  Walser,  11  Ohicago  Leg.  News,  12. 

After  reversal  Qf  the  judgment  in  this  case  the  cause  was  aeain  tried  in  the 
Gonunon  Pleas  before  Arnold  J.  On  the  trial  the  plaintiff  was  asked  on 
cross-examination  where  and  from  whom  he  bought  the  ticket  in  question* 
Ha  admitted  that  he  had  bought  it  at  an  office  other  than  the  regular  office 
of  the  company.  Verdict  was  entered  for  defendant.  Plaintiff  moved  for  a 
new  trial,  principally  on  the  ground  that  it  was  error  to  admit  the  abovo 
evidenoe.  The  court,  however,  thought  the  evidence  was  material  as  tend* 
iag  to  show  that  the  plaintiff  knew  that  the  ticket  was  issued  by  one  not 
anUiorized  to  do  so.    Toe  motion  for  a  new  trial  was  therefore  vef used. 
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(Advance  dm^  Indiana.    Ifav,  21,  1883.) 

Sleeping  car  companies  are  bound  to  exercise  ordinary  care  for  the  aecurity 
of  passengers*  valuables. 

A  passenger  in  a  sleeping  car  u|x>m  retiring  for  the  night  placed  hia  Teat 
containing  his  watch  and  a  considerable  sum  of  money  under  hia  pillow. 
Three  other  sleeping  cars  were  coupled  to  the  one  in  question,  and  during 
a  great  part  of  the  night  were  all  under  the  charge  of  one  conductor.  Bach 
car  had  a  porter,  who  had,  however,  duties  to  perform  inconsiBtent  with 
watching  over  the  sleeping  passengers.  For  a  part  of  the  night  the  poner 
attached  to  the  car  in  question  was  absent.  When  the  passenger  aivoke  in 
the  morning  he  foimd  his  vest  and  the  contents  thereof  gone.  In  an  action 
by  him  sgainst  die  sleeping  car  company  to  recover  the  value  of  these  article8| 
heldj  that  the  company  hsd  not  taken  reasonable  precautions  to  guard  the 
plaintifTs  property,  and  that  therefore  he  was  entitled  to  recover. 

Semble,  that  sleeping  car  companies  are  not  liable  either  as  innkeepers  or 
common  carriers  for  personal  goods  stolen  from  the  person  of  an  oocapant  of 
a  berth  in  a  sleeping  car. 

HowK,  J. — In  this  case  the  appellee,  the  plaintiff  below,  allied 
in  substance  in  his  complaint,  that  on  the  night  of  the  24:tli  day  of 
July,  1876,  the  appellant  was  the  owner  of  a  certain  car,  moDing 
upon  the  line  of  railroad  between  the  city  of  Indianapolis,  Indiana, 
and  the  city  of  Cleveland,  Ohio ;  which  car  was  used  by  appellant  as 
a  sleeping  or  lodging  car  for  the  lodging  of  travellers,  for  a  specific 
reward,  to  be  paid  the  appellant  by  such  travellei-s  as  ^onld  use  the 
same,  being  passengers  upon  the  said  railroad ;  that  the  appellant^ 
so  undertaKing  to  provide  lodging  for  travellers,  was  bound  to  keep 
the  ^oods  and  chattels  brought  by  such  travellers  into  the  said  car 
safely  and  without  diminution  or  loss ;  that,  upon  the  day  and  year 
last  named,  being  a  passenger  upon  the  line  of  said  railroad,  the 
appellee  contracted  with  the  appellant  for  lodging  upon  its  car  for 
the  night,  and,  for  two  dollars  then  and  there  paid  to  it,  was  re- 
ceived into  the  said  car  and  therein  was  furnished  with  lodging  by 
the  appellant ;  that  the  appellee  had  with  him,  among  other  thin^ 

foods,  chattels,  and  money,  necessary  and  proper  to  be  carried  by 
im  for  his  comfort,  to  wit:  in  currency,  tiie  sum  of  $111.50,  one 
gold  watch  of  the  value,  of  $172,  and  one  gold  chain  and  locket 
of  the  value  of  $50 ;  that  during  the  night  the  appellee  so  lodged 
in  the  place  so  provided  by  appellant,  and  while  ne  so  lodged  and 
abided  with  the  appellant  as  aforesaid  the  appellant  and  its  servants 
so  carelessly  and  negligently  conducted  and  behaved  themselves,  in 
not  keeping  proper  care  and  watch,  and  in  not  furnishing  sleeping 
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places  which  could  be  securely  fastened,  and  in  being  otherwise 
careless  and  negligent,  that  by  and  through  the  said  carelessness, 
neglisence,  and  default  of  the  appellant  and  its  servants,  in  that 
beuaS,  the  said  goods  and  chattels  and  money  were  wrongfully  and 
unjustly  taken  and  carried  away  from  the  appellee  by  some  person 
or  persons  to  him  unknown,  and  were  and  smce  had  been  wholly 
lost  to  him,  and  all  without  any  fault  or  negligence  whatever  on 
the  part  of  the  appellee ;  wherefore,  etc 

Tlie  cause  was  put  at  issue  and  tried  by  the  court,  at  special  term ; 
and,  at  tlie  request  of  the  parties,  the  court  made  a  special  finding 
of  the  facts,  and  thereon  stated  its  conclusions  of  law,  in  favor  of 
the  appellee.  To  the  third  and  fourth  conclusions  of  law  the  ap- 
pellant severally  excepted,  for  that  neither  was  authorized  or  war- 
ranted by  the  facts  specially  found,  and  neither  was  the  law  applicar 
ble  to  the  facts  so  found  to  be  true.  The  coui*t  rendered  judg- 
ment for  the  appellee,  in  accordance  vnth  its  conclusions  of  law ; 
and,  on  appeal,  this  judgment  was  in  all  things  affirmed  by  the 
court)  in  general  term. 

From  tnis  judgment  of  affirmance  this  appeal  is  prosecuted ;  and, 
by  a  proper  assignment  of  error  here,  the  appellant  has  brought  the 
errors,  assigned  by  it  in  general  term,  before  this  court.  In  general 
term,  the  appellant  assigned,  as  errors,  the  following  decisions  of 
the  conii;,  at  special  term : 

1.  In  overruling  its  demurrer  to  appellee's  complaint. 

2.  In  sustaining  a  demurrer  to  the  second  paragraph  of  its  answer. 

3.  In  the  third  conclusion  of  law,  upon  the  facts  specially  found. 

4.  In  the  fourth  conclusion  of  law,  upon  the  special  finding  of 
facts. 

5.  In  rendering  judgment  against  the  appellant  upon  the  facts 
fonnd,  for  that  on  said  facts,  and  the  first  and  second  conclusions 
of  law,  the  judgment  should  have  been  for  the  appellant ;  and 

6.  In  overruling  the  appellant's  motion  for  a  new  trial. 

In  the  conolnsion  of  their  brief  of  this  cause,  the  learned  counsel 
of  the  appellant  say : 

"  We  submit : 

^  1.  That  the  demurrer  to  the  complaint  in  this  case  should  have 
been  sustained ;  ' 

^  2.  That,  on  the  facts  found  by  the  court^  the  law  is  with  the  ap- 
pellant ;  and 

^^  3.  That  the  motion  for  a  new  trial  on  the  evidence  should  have 
been  allowed." 

It  is  not  claimed,  however,  by  the  appellant's  counsel  in  argu- 
ment, that  the  court's  special  finding  oi  facts  is  not  sustained  by 
sufficient  evidence.  The  facts  found  by  the  court  are  substantially 
the  same  as  those  alleged  in  the  complaint.  The  iraportimt  and 
controlling  question  for  decision  in  this  case  is  this :  Upon  the  facts 
found  by  the  court,  is  the  appellant,  the  sleeping  car  company. 
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liable  to  the  appellee  in  damages  for  the  value  of  the  personal  so^da 
lost  by  or  stolen  from  him  while  he  was  an  occnpant  of  tlie  berth 
or  plaee  assigned  to  him  by  appellant  in  its  sleeping  eai*  f  This 
is  we  only  question  discassed  by  counsel  on  either  side ;  and,  tbei^e- 
fore,  it  is  the  only  question  we  are  required  to  consider  and  decide. 
The  court's  special  finding  of  facts  and  conclusions  of  law  were,  in 
substance,  as  follows : 

Having  been  requested  by  the  parties,  before  entering  upon  the 
trial  of  this  cause,  to  render  a  special  finding  of  the  facts  and  my 
oonduaiona  of  law  thereon,  I  find  the  following  to  be  the  materiad 

FACTS. 

On  the  94th  day  of  July,  1876,  the  defendant  was  the  owner  of 
and  engaged  in  operating  a  line  of  coaches,  adapted  and  used  for 
the  lodgment  of  travellers  by  night  over  the  route  of  the  Cleveland, 
Oolumbus,  Oineinnati  and  Indianapolis  Railroad  Company,  between 
Indianapolis,  Ind.,  and  Cleveland,  Ohio.  The  plaintiff  desired  to 
travel  to  the  latter  city  over  said  route,  holding  the  pass  of  the 
railway  company  for  that  purpose.  On  the  evening  of  the  day 
named  he  entered  the  coach  of  the  defendant  attached  to  the  rear 
of  the  company's  train  at  the  depot  in  Indianapolis,  purchased  of 
the  defendant's  conductor  in  charge  a  berth  in  the  coach,  and  paid 
therefor  two  dollars,  the  sum  demanded  for  the  use  of  the  same 
during  the  transit  from  Indianapolis  to  Cleveland.  The  coach  ^vas 
divided  in  the  centre  lengthwise  by  an  aisle,  and  on  each  side  was 
separated  into  sections,  each  of  which  contained  two  berths,  one 
being  the  upper  and  one  the  lower,  and  so  called.  The  plaintifiPa 
berth  was  the  upper  one  on  the  south  side,  and  in  the  thini  section 
from  the  rear.  The  sections  were  separated  at  each  end  by  a  cloth 
partition  hung  by  a  cord  upon  a  hook  and  at  right  angles  with  the 
aisle,  and  facing  the  latter  were  curtains,  which  were  divided  in  the 
middle  and  which  hung  down  to  the  floor  from  a  steel  rod  placed 
lengthwise  in  front  of  the  section.     The  plaintiff  retired  for  sleep  I 

about  ten  o'clock,  when  the  coach  was  a  number  of  miles  on  its  I 

way,  and  placed  his  money,  his  watch  valued  at  $172,  and  his  chain 
valued  at  f  50,  in  his  vest.  He  folded  the  latter  up,  placed  it  under 
his  pillow,  and  pulled  it  down  so  that  his  shoulder  rested  u^n  it, 
and  was  speedily  asleep.  He  had  $111.50  in  money,  of  which  he 
]placed  $100  in  the  inside  pocket  of  the  vest,  and  $11.50  was  left 
in  a  lower  outside  pocket  therein.  The  $100  was  in  his  pocket- 
book,  together  with  various  passes  and  tickets  over  divers  railroads. 
He  did  not  offer  to  deliver  this  property  to  the  conductor  or  any 
other  servant  of  the  defendant.  He  wakened  in  the  morning  about 
Ax  o'clock,  not  having  been  awake  in  the  interval,  and  reached 
Cleveland  bv  that  train  at  seven  xjc  On  proceeding  to  dress  he 
looked  for  his  vest,  and  diaooverod  that  it  with  the  contents  waa 
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gone.  He  at  once  Botified  the  porter  and  conductor  of  tlie  coach 
of  the  loss,  and  while  in  conversation  with  the  latter  the  former 
brought  to  them  the  plaintifPs  vest,  which,  on  examination,  he  had 
found  in  the  upper  berth  of  the  section  next  but  one  from  plaintiff's, 
and  in  the  rear  thereof,  and  the  occupant  of  which,  a  passenecr  on 
the  coach,  had  left  the  coach  hurriedly  at  Crestline,  a  station  already 
passed.  Upon  examination  of  the  vest  the  monev,  watch  and  chain 
were  missing,  and  were  never  recovered  by  the  plaintiff.  The  par- 
tidoD  curtains  referred  to  could  be  removed  readily  by  the  occupant 
of  the  adjoining  bertii  by  unhooking  and  droppmg  them,  ana  af- 
forded no  obstruction  not  easily  removed  to  invasion.  The  plauitiff 
bad  been  engaged  as  a  railroad  employee  and  oiBeial  for  fourteen 
years,  was  an  experienced  traveller,  and  had  passed  over  the  line  on 
defendant's  coaches  numerous  times  before.  Defendant's  coaches 
arc  all  constructed  on  the  same  plan ;  had  been  in  use  for  years,  and 

1>laintiff  had  rode  on  Woodruff  sleepers  before  this  night  over  thia 
ine  a  good  many  times.     There  were  a  large  number  of  passengers 
that  night,  and  the  berths  were  all  occupied. 

Another  of  defendant's  coaches  was  oeing  carried  immediately 
in  front  of  the  one  described,  while  one  or  two  ordinarv  passenger 
can  of  the  mlroad  company  were  still  further  forward  m  the  train. 
The  eustom  of  defendant  was  to  keep  the  rear  door  of  her  coaches 
locked,  and  the  forward  door  unlocked,  during  transit.  The  dnties 
of  a  conductor  on  her  coaches,  as  prescribed  by  it,  were,  to  collect 
the  berth  fares,  locate  the  passengers,  and  take  entire  charge  of  the 
coach  or  coaches ;  and  defendant's  porter  was  required  to  prepare 
l^e  berths  for  sleeping  purposes,  black  the  boots  of  the  oocupants, 
look  after  the  toilet  arrangements,  and  generally  consult  the  comfort 
of  the  passengers  in  the  coach.  He  was  paid  no  compensation  by 
the  defendant,  and  his  only  remuneration  was  such  as  he  received 
as  gratuities  from  passengers. 

Each  sleeping  coach  was  provided  with  a  porter,  while  but  one 
oondactor  was  supplied  for  Doth,  and  he  left  the  train  at  Sydney, 
Ohio,  where  he  went  aboard  a  train  going  west  to  Indianapolis. 

It  was  conceded  that  the  conductor  discharged  his  duties  while  the 
coach  was  passing  from  Indianapolis  to  Sydney.  From  Sydney  to 
Gallion,  a  distance  of  eighty-four  miles,  no  conductor  was  supplied, 
and  tlie  coaches  were  in  charge  of  the  porters.  At  Gallion  tne  cars 
and  coaches  from  Indianapolis  were  attached  to  a  train  from  Cin- 
cinnati ;  and  from  that  station  until  the  arrival  at  Cleveland  the 
coaches,  together  with  two  others  on  the  Cincinnati  portion  of  the 
train,  were  in  charge  of  but  one  conductor. 

Daring  this  time  the  porter  of  the  coach  in  which  the  plaintiff 
filept  was  chiefly  engaged  in  the  forward  rotunda,  a  circular  apart- 
ment  at  the  ena  of  tlie  aisle,  in  blacking  the  boots  of  the  passengers, 
and  was  absent  from  the  coach  during  a  few  moments  of  the  time. 
The  hrakaoun  employed  by  the  railroad  company,  and  who  rode  on 
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the  rear  coach  of  the  train  (that  occupied  by  plaintiff),  remained 
thereon  during  that  time,  but  was  in  no  way  employed  by  defendant 

Tlie  porter  was  competent,  having  haa  three  yeai-s'  experienoo. 
The  conductor  and  porters  of  the  defendant  were  forbidden  by  its 
rales  to  recqive  the  money,  jewelry,  and  other  valuables  of  the  oc- 
cupants of  a  coach,  for  keeping  during  the  transit.  A  printed  notice 
was  posted  in  a  conspicuous  place  in  each  rotunda  of  the  coach  in 
question,  to  the  effect  that  it  would  not  be  responsible  for  the  per- 
sonal property  of  the  occupants ;  but  this  was  not  brought  to  the 
notice  of  the  plaintiff  until  after  his  loss  was  discovered.  The 
defendant  had  no  intei'est  in  the  carrying  of  passetigere  over  the 
route  of  the  railroad  company,  further  than  to  furnish  the  sleeping 
accommodation  stated.  The  plaintiff  used  due  care  to  protect  his 
property. 

Upon  the  foregoing  facts,  I  state  the  following  to  be  my  conclu- 
aions  of 

LAW. 

1.  That  tlie  defendant  is  not  responsible  as  a  common  caiTler. 

2.  That  the  defendant  cannot  be  held  to  the  liability  of  an  inn- 
keeper. 

3.  That  the  plaintiff's  loss  was  occasioned  by  the  negligence  of 
the  defendant  m  failing  to  keep  a  sufficient  watch  during  the  night, 
and  to  take  reasonable  care  to  prevent  thefts,  and  that  the  plaintiff 
was  without  fault 

4.  That  the  plaintiff  should  have  judgment  for  the  sum  of  $333. 50, 
with  interest  on  said  sum  at  six  per  cent  per  annum  from  the  24th 
day  of  July,  1876,  making  the  total  sum  for  which  plaintiff  should 
have  judgment  $396. 

John  A.  Holman,  Judge. 

In  Pullman  Palace  Car  Co.  v.  Taylor,  65  Ind.  153,  it  was  thonght 
not  to  be  necessary,  for  the  pur|x>se6  of  the  case,  "  to  determine 
whether  the  appellant  is  to  be  regarded  as  a  common  carrier,  or 
otherwise."  It  would  seem  that  this  question  is  not  presented  for 
decision  in  the  case  at  bar;  for  the  court  at  special  term  expressly 
decided,  in  its  conclusions  of  law  upon  the  facts  found,  that  the 
appellant  was  not  responsible  as  a  common  carrier,  and  that  it  could 
not  be  held  to  the  liability  of  an  innkeeper.  These  conclusions  of 
law  were  not  excepted  to  by  either  party  at  the  special  term ;  nor 
were  they  complained  of,  as  errors,  in  general  term.  It  is  clear, 
therefore,  that  the  first  two  conclusions  of  law  have  not  been 
brought  before  this  court  for  review;  but  it  may  properly  be 
remarked,  that  it  is  apparently  settled  by  the  decided  cases  to  which 
our  attention  has  been  directed  that  sleeping-car  companies  are 
not  liable,  either  as  innkeepers  or  common  carriers,  for  j^ersonal 
^oods  stolen  from  the  person  of  an  occupant  of  a  berth  in  a  slecp- 
mg  car.     Welch  v.  The  Pullman  Palace  Car  Co.,  17  Abb.  (N.  S.) 
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353;  Palmeter  v.  Wacner  11  Abb.  L.  J.  149 ;  Plnm  v.  Pullman 
Sleeping  Oar  Co.,  13  Abb.  L.  J.  221 ;  Pnlltnan  Palace  Car  Co.  v. 
Smith,  73  UL  860. 

The  thji-d  oonclnsion  of  law,  above  qnoted,  is  that  the  appellee'd 
losB  was  occasioned  by  the  negligence  of  the  appellant  in  failing  to 
keep  a  Bnfficient  watch  during  the  night,  and  to  take  reasonable 
care  to  prevent  thefts,  and  that  the  appellee  was  without  fault. 
This  oonclosion  of  law  was,  we  think,  fulfj  warranted  by  the  facts 
found  by  the  court.  While  it  may  be  true  tlrnt  a  sleeping-car 
company  is  not  liable,  either  as  an  innkeeper  or  a  common  carrier, 
yet  it  cannot  be  held  that  the  company  is  not  responsible  to  an 
oocupa'it  of  a  berth  in  its  car  for  the  loss  of  his  personal  goods 
and  money  resulting  from  snch  negligehce  as  was  shown  by  the 
facts  in  this  case.  The  appellant,  for  a  price  paid,  agreed  to  furnish 
the  appellee  with  a  berth  in  its  car,  in  which  he  might  sleep  during 
the  night,  between  Indianapolis  and  Cleveland,  and  impliedly 
agreed  to  keep  watch  over  him,  while  asleep,  and  take  reasonable 
care  to  prevent  the  theft  of  his  goods  and  money  from  his  person, 
either  by  unauthorized  intrudera  or  by  the  occupants  of  the  car. 
Tbe  case  of  an  occupant  of  a  berth  in  a  sleeping  car  is  very  much 
like  that  of  an  occupant  of  a  state-room  on  a  steamboat.  In  Crozier 
o.  The  Boston,  etc.,  Steamboat  Co.,  43  How.  Pr.  467,  the  plaintiff, 
die  occupant  of  a  state-room  on  the  defendant's  steamboat,  retired 
atnisrht,and  in  the  morning  found  that  his  room  had  been  entered, 
and  his  watch  and  chain  and  pocket-book  stolen,  and  the  action  was 
hroDght  to  recover  the  damages  sustained  thei'eby.  It  wsis  said : 
^In  such  a  case  the  passenger  is  invited,  upon  the  pavment  of  a 
consideration,  to  disrobe  himself  and  retire  to  a  couch  to  sleep ; 
in  other  words,  he  is  invited  to  throw  aside  all  the  vi^lance  and 
precaution  which  men  habitaally  practise  when  aw^e,  and  to 
aitrost  his  person,  and  whatever  men  usually  carry  about  their 
persons  to  the  care  and  vigilance  which,  it  must  be  presumed,  they 
who  extend  the  invitation  and  receive  the  reward,  for  the  comfort 
thus  afforded,  will  themselves  exercise.  Certainly,  few  persons 
would  dare  trust  themselves  to  sleep  in  a  state-room  on  board  a 
steamboat  unless  they  snpposed  those  in  charge  of  it  were  under 
an  obligation  to  exercise  tiie  utmost  vigilance.''  This  language,  it 
seems  to  us,  is  as  applicable  to  the  occupant  of  a  berth  in  a  sleeping 
car,  as  to  the  occupant  of  a  state-room  on  a  steamboat.  In  the  case 
cited  it  was  held  that  the  steamboat  company  was  liable  to  the 
occupant  of  the  state-room,  in  the  absence  of  negligence  or  fraud 
on  his  part,  for  the  value  of  the  personal  goods  stolen  from  his 
perBon  while  asleep  during  the  night  in  his  state-room. 

In  the  case  at  bar  it  was  found  by  the  court,  as  facts,  that  two 
sleeping  cars  in  the  train  were  under  the  change  of  one  conductor, 
and  that  he  left  the  train  in  the  night  time ;  that  for  the  distance 
of  eightv-four  miles  there  was  no  conductor  in  charge  of  the  two 
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cars;  and  that  thereafter^  one  conductor  had  diarge  of  four  canL 
Each  car  had  a  porter,  but  he  had  duties  to  perform  in  the  rotunda 
of  the  car  which  were  inconsistent  with  his  keeping  watch  over 
the  sleeping  occupants  of  the  car ;  and  for  apart  of  the  night  the 
porter  atta^ed  to  the  car  in  which  the  appeUeo  was  sleeping  was 
absent  from  the  car.  In  Blum  v.  Southern  Pullman  Palace  Gar 
Co.,  3  Cent  L.  J.  p.  591,  it  was  held  that  a  sleeping-car  company 
was  bound)  not  only  to  furnish  its  guest  a  berth,  but  to  keep  a 
watch  during  the  night  to  exclude  unauthorized  persons  from  the 
car,  and  to  take  reasonable  care  to  prevent  thefts.  The  court  also 
held,  that  in  case  of  loss  occasionea  by  negligence,  in  this  regard, 
the  company  is  liable  for  such  articles  as  a  passenger  usually  carries 
about  his  person,  and  such  sum  of  money  as  ^may  be  reasonably 
necessary  for  his  travelling  expenses.  So,  in  Palmeter  v.  Wagner, 
supra,  the  court  said :  ^*  In  the  ordinary  railway  car  a  passenger 
may  9leep,  but  it  is  at  his  own  risk.  But  when  he  gets  into  a 
sleeping  car  and  pays  for  sleeping,  the  passenger  is  not  expected  to 
keep  awake  to  take  care  of  himself  and  property.  .  .  .  Sleeping- 
car  companies  undertake  to  do  that  which  railroad  companies  find 
injudicious.  This  decision  is  based  on  the  ground  that  sleepiog- 
car  companies  are  not  insurers,  but  are  bound  by  reasonable  watcn 
to  protect  a  passenger  in  his  person  and  property  while  asleep." 

In  13  Alb.  L.  J.  p.  221,  after  summing  up  the  adjudged  cases  on 
the  subject  under  consideration,  the  editor  says :  '^  The  true  rule 
would  seem  to  be,  tha  the  sleeping-car  company  is  liable  for  the  want 
of  reasonable  care  in  the  protection  of  the  property  of  its  guests.'* 
In  Thompson  on  Carriers  of  Passengers,  p.  531,  after  stating  thai 
sleeping-car  companies  are  to  be  regarded  neither  as  innkeepers 
nor  as  common  caiiiers,  the  author  proceeds :  ^  What,  then,  snail 
be  the  measure  of  responsibility  of  these  companies?  All  the 
cases  seem  to  agree  that  their  duty  is  to  exercise  at  least  ordinary 
care  for  the  security  of  passengers^  valuables.  Of  course  this  care 
must  be  in  proportion  to  the  danger  reasonably  to  be  apprehended. 
Such  danger  is  greater  at  night,  while  the  passenger  is  aialoep,  than 
in  the  day  time,  wheii  he  is  awake  and  can  care  for  himself.  This 
point  is  well  stated  in  a  case  previously  noticed.  The  scope  of  the 
liability  of  companies  of  this  idnd,so  far  as  I  know,  has  never  been 
judicially  determined.  It  is  undoubtedly  the  law,  that  where 
a  passenger  does  not  deliver  his  property  to  a  carrier,  but  retains 
the  exclusive  possession  and  control  of  it  himself,  the  carrier  is 
not  liable  in  case  of  a  loss,  as,  for  instance,  when  a  passenger's  pocket 
is  picked,  or  an  overcoat  or  satchel  is  taken  from  a  seat  occupied 
by  him.  Upon  this  theory  it  is  insisted  by  defendant  that  it  can- 
not be  held  liable  for  negligence,  inasmuch  as  the  clothing  and 
effects  of  its  guests  are  never  formally  delivered  to  it.  I  cannot 
for  a  moment  accede  to  this  proposition.  It  is  scarcely  necessary 
to  say^  that  a  person  asleep  cannot  retain  manual  possession  or 
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control  of  anything.  The  inyitation  to  make  uBe  of  the  bed  carries 
with  it  an  invitation  to  sleep,  and  an  implied  agreement  to  take 
Teasonable  care  of  the  guest's  efEects  while  he  is  in  such  a  state  that 
care  upon  his  own  part  is  impossible.  There  is  all  the  delivery 
which  the  cireamstances  of  the  case  admit.  I  think  it  should  keep 
a  mXdx  during  the  night,  see  to  it  thfit  no  unauthorized  persons 
intrude  themselves  into  the  car,  and  take  reasonable  care  to  prevent 
thefts  by  the  occupants."  Blum  v.  Southern  Pullman  Palace  Oar 
Ca  supra.     Hutchinson  on  Carriers,  §  60,  note  2. 

In  tae  case  at  bar  the  facts  were  very  fully  found  by  the  court, 
and  the  necessary  inference  therefrom  of  the  appellant's  negligence 
was  so  plain  and  certain  that  the  court  was  authorize!},  we  uiink, 
to  state  such  negligence  as  a  conclusion  of  law.  The  Ohio,  etc., 
fiailway  Co.  v.  Collam,  73  Ind.  261.  So,  also,  the  facts  were  so 
fully  found  in  regard  to  appellee's  acts  and  conduct  as  to  justify 
the  court  in  stating,  as  a  conclusion  of  law,  that  appellee  was  with- 
out fault. 

We  find  no  error  in  the  record  which  requires  the  reversal  of 
ihejud^ment  below. 

llie  judgment  is  i^rmed,  with  costs. 

The  question  of  the  liability  of  sleeping-car  compcnies  for  the  <*fTprt«  of 
traFellers  has  been  mooted  in  a  few  cases,  and  the  law  may  be  cou&iucilu  to 
have  been  pretty  definitely  laid  down. 

The  question  first  arose  in  Welch  t;.  Pnlhnau  Palace  Car  Co.,  10  Abb.  Pr. 
(N.  8.)  853,  where  the  plaintiff,  upon  retiring  for  the  night,  placed  his  over- 
coat in  an  upper  berth  and  hung  his  other  clothing  on  adjoining  pegs. 
Ihirin|r  the  night  it  was  stolen,  'vrhea  and  by  whom  it  did  not  appear.     The 

eaintiff*8  contention  was  that  the  company  defendant  was  liable  as  an  inn- 
seper.    This  the  court  held  was  not  the  case,  and  the  reason  of  the  law  ap* 
plicable  to  innkeepers  was  shown  not  to  extend  to  the  case  in  hand. 

More  than  this,  the  court  held  the  company  defendant  not  liable  as  a  car- 
rier, inasmuch  as  the  articles  ia  question  could  not  be  considered  as  having 
been  given  into  the  custody  of  the  company  as  distinguished  from  tliat  of  the 
passenger  (Tower  c  Utica  and  Schenectady  R.  R.  Co.,  7  Hill,  47.)  *'It 
cannot,^  said  the  court,  *' truthfully  be  contended  that  there  was  any  deliT- 
ery  of  the  ooat  into  the  custody  of  the  defendant  different  from  the  delivery  of  it 
that  he  would  have  made  to  the  railroad  company  had  he  elected  to  travel 
by  the  ordinarr  cars.  He  carried  it  with  him  to  wear  or  to  pot  off  as  the 
exigendea  of  his  health  or  the  weather  required.  There  was  no  place  to 
deposit  it,  and  he  sought  none,  nor  was  it  expected  that  one  should  be  pro- 
Tided.    TJpon  these  facts  the  defendants  should  not  be  held  liable.  ** 

The  practical  result  of  this  case  seems  to  be  that  the  sleeping-car  company 
would  in  no  case  be  held  liable.  The  court  seems  to  consider  that  there  is 
DO  measure  of  duty  on  the  company^s  part.  "  The  fact  exists  that  tlie  most 
discreet  and  vigilant  officers  of  a  car  cannot  prevent  depredations,  and  if  this 
duty  is  imposed  by  law  it  is  impracticable  to  meet  the  responsibility,  and 
the  law  requires  nothing  unreasonable  or  unjust  from  any  member  of  society." 
lluscaee  iMB,  hawever,  bees  modi  modified  by  subeeiquent  decisions.  In 
BloiB  t.  Pullman  Gar  Gow,  8  Gent.  L.  J.  601,  18  Alb.  L.  J.  881,  1  Fli]^n  C. 
Cl.  500,  the  court  said : 

**It  is  undoubtedly  the  law  that  where  a  passenger  does  not  deliver  his 
Vroysrty  te  a  trnmar^  but  retains  the  exclusive  possession  and  control  of  it 
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himself,  the  carrier  is  not  liable  in  case  of  a  loss,  as,  for  instance,  when  ft 
passenger's  pocket  is  picked,  or  an  overcoat  or  satchel  is  taken  from  a  seat 
occupied  by  liim.  Upon  this  theory  it  is  insisted  by  defendant  that  it  can- 
not be  held  liable  for  negligence,  inasmuch  as  the  clothing  and  effects  of  its 
guests  are  never  formally  delivered  to  it.  I  cannot  for  a  moment  accede  to 
this  proposition.  It  is  scarcely  necessary  to  say  that  a  person  asleep  cannot 
retain  manual  possession  or  control  of  anything.  The  invitation  to  make  use 
of  the  bed  carries  with  it  an  invitation  to  sleep,  and  an  implied  agreement  to 
take  reasonable  care  of  the  guest's  effects  while  he  is  in  such  a  state  that  care 
upon  his  own  part  is  impossible.  There  is  all  the  delivery  which  the  cir- 
cumstances in  the  case  admit.  I  think  it  should  keep  a  watch  during  the 
night,  see  to  it  that  no  unauthorized  |)ersons  intrude  themselves  into  the  car, 
and  take  reasonable  care  to  prevent  thefts  by  the  occupants." 

Such  also  is  the  doctrine  of  Palmeter  v.  Wagner,  11  Alb.  L.  J.  149,  and 
Pullman  Palace  Car  Co.  v.  Smith,  73  III.  860,  in  both  of  which  it  was  held 
that  wherethe  company  is  not  bound  as  an  insurer  or  innkeeper  it  is  obliged 
to  keep  reasonable  guard  over  its  passengers  so  as  to  preyent  the  stealing  of 
their  property. 

The  company  is  liable  only  for  such  articles  as  a  traveller  ought  properly 
to  have  with  him  and  for  such  a  sum  of  money  as  is  reasonable  to  pay  travel- 
ling expenses.  Any  larger  measure  of  liability  would  subject  the  company 
to  collusive  and  unjust  claims.  Blum  o.  Pullman  Palace  Car  Co.,  supra; 
Pullman  Palace  Car  Co.  v.  Smith,  supra. 

Cf.  Crozier  9.  Boston^  New  York,  and  Newport R  R.  Co.,  48  How  Pr.  461 

Bee  report  of  the  pzmcipal  case  in  the  IndianapollB  Superior  Court|  10 
Gent.  L.  J.  66. 


SUMMTIT 

The  State. 
(BLm  (Tmn,)  BeporU^  418.) 


A  railroad  company  may  make  and  enforce  by  its  agents  reasonable  and 
necessary  rules  for  the  transaction  of  its  business,  and  for  the  proper  and 
orderly  management  of  its  depot  and  other  buildings  open  to  the  public 
These  rules,  however,  must  be  reasonable  and  such  as  do  not  unnecessarily 
infringe  upon  the  rights  of  the  public  and  others  having  or  carrying  on  busi- 
ness in  connection  with  railroad  traffic  and  travel. 

A  regulation  forbidding  hackmen,  peddlers,  expressmen  and  loafers  from 
coming  within  the  passenger  depot  is  reasonable. 

Appeal  in  error  from  the  Criminal  Conrt  of  Davidson  county. 
T.  W.  Wrenne  for  Sammitt. 
Attorney- General  Lea  for  the  State. 

Freeman,  J. — This  is  an  indictment  and  conviction  for  an  assanit 
and  battery,  bnt  presents  a  question  of  some  interest  not  ordinarily 
fonnd  in  such  cases. 

The  defendant  is  a  watchman  with  police  powers  at  the  Nash- 
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▼ille  and  Chattanooga  Kailroad  Depot  in  the  city  of  Nashville. 
That  company  has  a  reflation  forbidding  hackmen,  peddlei*6,  ex- 

fresemen  and  loafers,  from  coming  within  the  depot  building, 
lacards  are  posted  in  and  about  the  depot  announcing  this  fact. 
The  proof,  however,  tends  to  show  that  a  hackman  who  has  a  check 
for  loggase  of  a  passenger  may  enter  the  building  for  this  purpose^ 
and  also  tliat  the  prosecutor  in  this  case,  who  was  a  hackman,  had 
such  a  check,  and  exhibited  it. 

It  was  the  duty  of  the  defendant  to  see  that  the  regulations  of 
the  company  referred  to  were  enforced. 

The  proof  tends  to  show  that  defendant  found  prosecutor  in  the 
depot,  probably  at  the  room  provided  for  passengers,  endeavoring 
to  induce  a  party  to  take  his  nack  for  the  Ix)uisville  depot.  It  ia 
claimed  by  the  defendant's  witnesses  that  prosecutor  was  doing 
this  in  a  noisy  manner.  The  defendant  ordered  him  out  of  the 
depot,  and  on  his  refusal  to  go  forcibly  ejected  him  from  the 
building — ^some  proof  goin,^  to  the  fact  that  he  struck  him  a  blow 
with  his  walking  stick.  Tne  defendant  justifies  his  conduct  by 
▼irtue  of  his  authority  to  enforce  the  I'egulation  referred  to. 

On  this  question  his  Honor,  the  criminal  judge,  charged  the  jury 
sabstantially :  That  if  the  prosecutor  had  a  check  for  tlie  baggage 
of  a  passenger  then  in  the  depot,  and  it  was  one  of  the  rules  of 
the  company  that  the  possession  of  such  a  check  entitled  the  party 
as  a  hackman  to  go  into  the  depot  for  the  baggage,  then  he  would 
have  the  right  to  go  into  the  depot  for  that  purpose  and  remain  a 
reasonable  time.  JBut  that,  if  from  the  evidence  the  prosecutor 
was  in  the  passenger  room  and  not  where  the  baggage  was,  whether 
he  was  annoying  a  passenger  or  not,  the  defendant  had  the  right, 
and  it  was  bis  duty  to  request  him  to  go  out  of  that  particular 
room,  and  if  prosecutor  refused  after  bemg  so  reqnestea,  the  de- 
fendant had  the  right  to  use  all  necessary  force  to  eject  him  from 
that  room  alone,  and  in  this  would  not  be  guilty  of  an  assault  and 
battery.  But  he  charged  further:  "That  on  this  state  of  facts, 
defendant  would  only  have  the  right  to  put  the  party  out  of  that 
iX)om,  and  should  then  have  permitted  nim  to  have  gone  to  the 
proper  place  for  the  baggage ;  and  if,  instead  of  doing  this,  he 
ejected  him  forcibly,  not  only  from  the  sitting  room,  but  from  the 
depot  building,  and  the  prosecutor  had  lawful  business  in  the  de- 
pot, then  defendant  would  be  liable  for  this  action." 

It  is  settled  law,  that  a  railroad  company  may  make  and  enforce 
by  its  agents  reasonable  and  necessary  rules  for  the  transaction  of 
its  business,  and  for  the  proper  and  orderly  management  of  its  de- 
pot and  other  buildings  open  to  the  public.  These  rules,  however, 
must  be  reasonable,  and  such  as  do  not  unnecessarily  infringe  upon 
the  rights  of  the  public,  and  others  having  or  carrying  on  business 
in  connection  witn  railroad  traffic  and  travel. 

We  see  nothing  from  the  facts  found  in  this  case  that  renders 
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the  fwnlations  of  the  compiny  under  oonsideratioii  obnoxiow  to 
objection.  We  think,  however,  his  Honor,  the  criminal  jadee^ 
gave  a  oorrect  statement  of  the  law  on  the  facts  before  him.  If  it 
was  (as  is  not  seriously  controverted)  the  risht  of  a  haekman  un- 
der tlie  regulations  to  go  into  the  depot  to  obtain  the  luggage  of  a 
passenger  whose  check  he  has,  then  it  could  not  be  that  he  had 
forfeited  his  right,  at  the  will  of  the  watchman,  as  a  penalty  for 
d^arting  from  the  strict  line  of  his  right  by  goine  into  the  sitting 
room  for  passeneen.  In  doing  this  he  was  liable  to  be  ordered 
out  of  tliis  unautliorized  place,  and  if  neoessarv  ejected  from  it 
But  it  does  not  follow  that  in  the  exercise  of  this  right  on  tins  part 
of  the  watchman  he  -could  so  further  and  deprive  the  haekman  of 
that  which  was  his  ri^ht,  that  is,  to  procure  the  luggage  for  whidi 
he  had  a  check.  This  is  not  to  exercise  a  riglit  on  the  part  of  the 
watdiman,  but  to  go  beyond  that  and  enforce  a  penalty,  or  for- 
feiture of  another  right,  because  of  a  violation  of  die  rule  of  the 
company  by  a  departure  from  his  proper  direction,  or  going  into 
an  unauthoiized  place  temporarily. 

All  reasonable  rules  should  be  enforced  and  upheld  by  the  law 
in  favor  of  railroad  companies ;  but  at  the  same  time  it  is  equally 
proper  to  restrict  their  agents  and  officials  to  the  strict  line  of  duty 
m  carrying  them  out,  in  order  to  protect  the  public  from  arbitrary 
conduct  on  their  part  in  the  exercise  of  their  l^al  rights.  The 
watchman  had  the  right  to  see  that  the  proper  regulation  was  not 
violated.  When  that  violation  was  corrected,  then  the  right  of  the 
other  party  to  get  tlie  luggage  was  one  of  which  he  could  not  be 
deprived  under  the  facts  in  this  case — and  such  is  the  tlieo2*y  of 
his  Honor's  charge.  In  this  we  think  he  was  correet,  and  lumrm 
the  judgment. 

The  case  above  reported  is  decided  apparently  upon  principle  rather  than 
upon  authority.  It  will,  therefore,  be  interesting,  and  we  propose  to  present 
to  our  readers  a  brief  statement  of  the  result  of  the  cases  upon  analogous 
points.  We  shall  review  the  general  subject  of  rales  and  regulations  made 
uj  railroad  companies  for  their  own  convenience  and  for  the  comfort  and 
safety  of  their  passengers,  and  consider  how  far  such  rules  and  regulations 
have  and  have  not  been  considered  valid. 

Railroad  companies  have  full  authority  to  make  reasonable  and  suitable 
regulations  for  the  convenience  and  safety  of  themselves  and  their  passengers 
in  and  about  their  stations. 

Where,  therefore,  the  entrance  of  innkeapem  or  their  servants  into  a  rail- 
road depots  to  soUdt  passengers  to  go  to  their  inns,  is  an  annoyance  to  the 
passengers,  or  a  hindrance  and  interruption  to  the  rdlroad  officers  in  the  per- 
formance of  their  duties,  the  railroad  company  may  make  a  regulation  pn>- 
hibiting  them  from  coming  into  the  defiot  for  soch  purpose ;  and  if  they,  after 
notice  of  such  rrgulation,  attempt  to  violate  it,  and  after  notice  to  quit  ike 
depot  fail  to  do  so,  the  servants  of  the  company  may  lawfully  force  them  to 

2uit,  using  of  course  no  more  force  than  is  necessary  to  effect  that  purposei 
lommon wealth  v.  Power  et  al.,  7  Mete.  696;  Hall  s.  Power,  18  Mete  488. 
To  a  similar  effect  is  Landrigan  «.  The  State,  81  Ark.  60. 
▲  railroad  company  may  alM  prevent  all  parties,  irrespective  of  thA  char- 
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•cter,  from  loitering  about  a  station  who  haye  not  purchased  a  ticket,,  an^ 
eren  the  purchase  of  a  ticket  does  not  confer  the  right  to  remain  at  tlie  station 
except  for  a  reasonable  time  before  the  train  starts  upon  which. the  ticket- 
holder  is  to  take  passage.     Harris  o.  Stevens  et  al.,  31  Yt.  79. 

An  omnibus  proprietor  who  carries  passengers  and  their  luggage  foe  hire,  to 
and  from  a  railroad  station,  cannot  maintain  an  action  against  the  compSAJ 
for  refusing  to  permit  him  to  drive  his  vehicle  into  the  station  yard.  Barker 
«.  Midland  Railway  Co.,  18  C.  B.  46. 

A  common  carrier  is  also  warranted  in  excluding  from  its  conveyances  all 
agents  or  drummers  in  the  interest  of  a  rival  line.  Where,  therefore,  a  steam- 
boat company  had  formed  a  business  arrangement  with  a  line  of  railroad  at 
its  terminus  to  forward  all  its  passengers  by  that  line,  it  was  held  competent 
for  the  company  to  expel  from  its  boats  a  drummer  in  the  interest  of  a  com- 
petition railroad  line  who  was  accustomed  to  solicit  passengers,  at  least  if  the 
jury  found  that  the  arrangement  did  not  constitute  an  oppressive  monopoly. 
Jencks  o.  Coleman,  2  Sumner,  221.     Upon  this  point  the  court  said: 

*'  Let  us  take  the  case  of  a  ferryman.  Is  he  bound  to  carry  a  passenger 
•cross  a  ferry  whose  object  it  is  to  commit  a  trespass  upon  his  lands?  A  case 
still  more  strongly  in  point,  and  which  in  my  judgment  completely  meets  the 
present,  is  that  of  an  innkeeper.  Suppose  passengers  are  accustomed  to 
breakfast  or  dine  or  sup  at  his  house,  and  an  agent  is  employed  by  a  rival 
•house  at  the  distance  of  a  few  miles  to  decoy  the  oassengers  away  the  mo- 
ment they  arrive  at  the  inn ;  is  the  innkeeper  bouna  to  entertain  and  lod^e 
such  agent,  and  thereby  enable  him  to  accomplish  the  very  objects  of  his  mis- 
sion, to  the  injury  or  ruin  of  his  own  interests?    I  think  not.^' 

Where  an  innkeeper  in  a  town  through  which  lines  of  stages  pass,  and  at 
whose  ian  the  stages  stop,  permits  the  drivers  of  some  of  the  lines  to  resort 
to  his  house  without  objection,  he  cannot  exclude  the  driver  of  a  rival  line 
from  entering  the  inn  and  going  into  the  common  public  rooms  where  trav- 
ellers are  usually  placed  for  the  purpose  of  soliciting  passengers  for  his  coach, 
provided  there  is  reasonable  expectation  that  passengers  are  there,  and  he 
comes  at  a  suitable  time,  conducts  himself  with  propriety,  and  does  no  injury 
to  the  innkeeper. 

If,  however^  affrays  occur  through  his  fault,  or  he  be  guilty  of  any  other 
disturbance  by  which  the  ^ests  are  annoyed  and  the  innkeeper  injured,  the 
latter  is  justified  in  excluding  him.    Markham  v.  Brown,  8  N.  H.  528. 

A  carrier  may  himself  establish  an  agency  for  the  delivery  of  passengers' 
baggage,  and  may  exclude  an  agent  of  a  competing  delivery  company  from 
its  conveyances.  Barney  «.  Oyster  Bay  &  Huntingdon  S.  Co.,  67  iN.  T.  801 ; 
The  D.  R.  Martin,  11  Blatch.  C.  C.  238. 

A  carrier  may  and  ought  to  exclude  and  eject  from  his  conveyances  all 
persons  guilty  of  brawling  and  riotous  conduct,  obscene  or  indecent  language, 
or  drunkenness  of  so  gross  a  character  as  to  be  offensive  to  the  other  passen- 

gin.  Pittsburg  &  C.  R  Co.  v.  Pillow  76  Pa.  St.  510;  Railroad  Co.  e. 
inds,  58  Pa.  St.  512;  Flint  v.  Norwich  &  N.  T.  Trans.  Co.,  84  Com.  554; 
Hinton  e.  Middlesex  R.  Co.,  11  Allen,  804;  Putnam  v,  Broadway  &  7th  Ave. 
R.  Co.,  55  N.  Y.  100;  Murphy  v.  Union  R.  Co.  118  Mass.  228. 

Slight  intoxication,  if  not  of  a  gross  or  offensive  character,  will  not  warrant 
such  ejectment.    Pittsburg  C.  &  St.  L.  R.  Co.  e.  Bolner,  57  Ind.  572. 

Qamblers  and  monte  men  getting  upon  a  train  to  ply  their  vocation  may 
be  excluded. 

''The  railroad  company  is  bound  as  a  common  carrier  when  not  over- 
crowded to  take,  all  proper  persons  who  may  apply  for  transportation  over 
its  line  on  their  complying  with  all  reasonable  rules  of^the  company.  But  it 
is  not  bound  to  carry  a  person  at  all  times,  or  it  might  be  utterly  unable  to 
protect  itself  from  ruin.  It  would  not  be  obliged  to  carry  one  whose 
ostensible  object  might  be  to  injure  the  line,  one  fleeing  from  justice,  ona 

9  A.  4k  £.  R  Cas.— 20 
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going  opon  the  train  to  assanlt  a  passenger,  commit  larceny  or  robbery,  or 
for  interfering  with  the  proper  regulations  of  the  company,  or  for  gambling 
in  any  form  or  committing  any  crime;  nor  is  it  bound  to  carry  persons  in- 
fected with  contagious  diseases  to  the  danger  of  other  passengers.  The  per- 
0on  must  be  upon  lawful  and  legitimate  business.  As  gambling  is  a  crinae 
under  the  state  laws  it  is  not  even  necessary  for  the  company  to  have  a  rule 
against  it.  It  is  not  bound  to  furnish  facilities  for  carrying  on  an  unlawful 
purpose.  Necessary  force  may  be  used  to  prevent  gamblers  from  entering 
trains,  and  if  found  on  them  engaged  in  gambling  and  refusing  to  desist 
they  may  be  forcibly  expelled."  Thurston  «.  Union  Pacific  R.  Co..  4 
Dili.  821. 

The  reservation  of  a  car  for  ladies  and  for  gentlemen  accompaikied  by 
ladies  is  valid  and  may  be  enforced.  Chicago  etc.,  R  Co.  v.  Williams,  55  IlL 
185;  Bass  v.  Chicago,  etc.,  U.  Co.,  86  Wise.  450;  8.  C.  39  Wise.  630;  S.  O.  43 
Wise.  654;  Peck  v.  New  York,  etc.,  R.  Co.,  70  N.  Y.  587;  State  v.  Overton, 
24  N.  J.  L.  435;  Pitteburg,  etc.,  R.  Co.  c.  Hinds,  53  Pa.  8t  572;  McKinley 
V.  Chicago,  etc.,  R.  Co.,  44  Iowa,  314. 

A  railroad  company  may  rightfully  exclude  from  the  ladies*  car  a  passenger 
whose  reputation  as  a  prostitute  is  so  notoriously  bad  as  to  furnish  reasonable 
grounds  to  believe  that  her  conduct  will  be  offensive  or  whose  demeanor  at 
the  time  is  annoying  to  other  passengers.  She  cannot,  however,  be  excluded 
for  unchastlty  not  affecting  her  conduct  or  furnishing  reasonable  grounds  to 
believe  that  she  will  misbehave  in  the  car,  when  her  conduct  at  the  time 
was  lady-like  and  unezceptionablc.  Brown  «.  Memphis  &  Charleston  R. 
Co.,  1  Am.  &  Eng.  R.  R.  Cas.  247. 

A  common  carrier  may  refuse  to  receive  as  a  passenger  a  person  accused  of 
crime  by  a  vigilance  commitec  if  in  his  judgment  trouble  will  ensue  in  con- 
sequence. But  if  he  has  once  received  such  a  passenger  he  is  not  justified  lit 
ejecting  him  and  returning  him  to  the  place  from  which  he  has  been  trans- 
ported.    Pearson  v.  Duane,  4  Wall.  605. 

As  to  the  question  of  the  right  of  a  railroad  company  to  make  reg^ulationa 
discriminating  between  colored  and  white  passengers,  much  litigation  haa 
taken  place.  Irrespective  of  statute  law  it  seems  to  be  settled  that  such 
regulations  in.  order  to  be  valid  must  be  reasonable,  and  depend  on  some 
more  substantial  ground  than  mere  prejudice  of  race.  A  railroad  company 
cannot,  for  example,  justify  the  exclusion  of  a  woman  from  the  ladies*  car 
solely  because  sne  was  a  person  of  color.  Chicago  &  N.  W.  R  Co.  «. 
Williams,  65  111.  185. 

In  Michigan  it  has  been  held  prior  to  the  war  that  a  regulation  prohibiting- 
negroes  from  enjoying  the  benents  of  a  cabin  passage  on  board  a  steamer  -was 
reasonable.     Day  e.  Owen,  5  Mich.  520. 

In  Pennsylvania  a  regulation  confining  negroes  to  the  front  platform  of 
street  cars  has  been  deemed  reasonable  and  valid.  Gaines  o.  McCandless,  4 
Phila.  255. 

So  also  a  regulation  requiring  negroes  to  sit  at  one  end  of  a  passenger  car* 
Westchester,  etc.,  R.  Co.  e.  Mills,  55  Pa.  St.  209. 

The  statute  of  Louisiana  prohibiting  discrimination  of  race  in  the  case  of 
common  carriers  has  been  held  by  the  supreme  court  of  the  United  States 
unconstitutional  as  a  regulation  of  inter-state  commerce,  although  in  the 
case  in  hand  the  passenger  in  question  was  travelling  upon  the  waters  of 
the  Mississippi  River  from  one  port  to  another  in  the  state  of  Louisiana. 
Hall  V.  DeCuir,  fii5  U.  8.  485. 

Since  the  passsge  of  the  Civil  Rights  Bill  of  March  1,  1875,  there  has 
been  much  question  as  to  the  exact  effect  of  it  in  the  case  of  the  carriers  of 
passengers. 

Some  authorities  construe  this  act  as  requiring  the  carrier  to  afford  equal 
accommodations  to  the  black  race  and  the  white  in  point  of  comfort  and 
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eon?enieDce,  but  not  to  require  him  to  allow  them  both  to  ride  in  tho  same^ 
conveyance  if  they  be  so  minded.  According  to  this  view,  a  carrier  is 
warraQicd  in  providing  different  cabins  or  cars  and  in  establishing  regula- 
tions by  which  one  set  of  accommodations  is  afforded  to  the  vhito  and  one 
to  the  ne^  race.  Green  v.  City  of  Bridgeton,  0  Cent.  L.  J.  206;  The  Ciyil 
Rights  Bill,  1  Hughes,  541.     Dick,  J.,  in  the  latter  case,  says: 

**  There  is  no  principle  of  law,  human  or  divine,  that  requires  all  men  to 
be  thrown  into  social  hotch-pot  in  order  that  their  equality  of  civil  rights 
may  be  secured  and  enforced.  The  civil  rights  bill  neither  imposes  nor  was 
ioteodcd  to  impose  any  such  social  obligation.  It  only  proposes  to  provide 
for  the  enforcement  of  legal  rights  guaranteed  to  all  citizens  by  tho  law  of 
the  land,  and  leaves  social  rights  and  privileges  to  be  regulated,  as  they  have 
ever  been,  by  the  customs  and  usages  of  society." 

There  are,  however,  other  authorities  which  hold  the  contrary.  Railroad 
Co.  «.  Brown,  17  Wall,  446;  Cbger  v.  North  Western  Union  P.  Co.,  37  Iowa, 
145. 

In  the  latter  case  the  plaintiff,  who  was  a  passenger  on  the  boat  of  the 
company,  defendant,  was  prevented  from  taking  her  meals  in  the  cabin 
with  the  other  passengers,  and  was  ordered  to  eat  in  the  pantry  or  on  the 
guards.  She  sued  tho  company  under  the  provisions  of  the  civil  rights 
Dill  and  recovered  damages.  It  is  clear,  however,  that  the  accommodations 
Afforded  her  were  not  equal  to  those  enjoyed  by  white  passengers,  so  that 
the  case  has  no  great  weight.  Ellis  «.  Narragansett  Steamship  Co.,  Ill 
Mass.  146. 

In  Pennsylvania  railroad  corporations  are  now  especially  prohibited  by 
statute  from  making  any  classification  of  their  passengers  according  to  color 
or  race,  and  any  person  aggrieved  by  a  violation  of  this  act  may  recover  a 
penalty  of  $600.    Central  R  of  New  Jersey  o.  Green,  86  Pa.  St.  421. 


O.  B.  Beauchaxp 

V. 

International  and  Great  Northern  B.  B.  Co. 

(56  T€xa$  BeparU,  289.    FArwsry  18,  1882.) 

The  time-table  of  a  railway  company,  which  on  its  face  announces  that  it 
is  for  tho  government  and  information  of  employees  only,  and  in  terms  re- 
serves to  the  company  the  right  to  vary  therefrom  at  pleasure,  is  not  admis- 
sible in  evidence  in  a  suit  for  damages  against  the  company  for  not  stopping 
the  train  at  a  place  mentioned  in  the  time-table,  but  at  which  no  station  was 
ever  really  established. 

The  supreme  court  will  not  grant  a  new  trial  on  the  ground  of  surprise 
when  it  was  the  result  of  misapprehension  by  the  counsel  of  the  law  of  the 
cue. 

It  is  the  duty  of  a  person  about  to  take  passage  on  a  railway  train  to  inform 
himself  when,  where  and  how  he  can  go  and  stop,  according  to  tho  regula- 
tions of  the  railway  company ;  and  if  he  makes  a  mistake,  not  induced  by  the 
company,  against  which  ordinary  care  in  this  respect  would  have  protected 
him,  he  has  no  remedy  against  the  company  for  the  consequences. 

By  his  ticket  the  passenger  on  a  railway  train  acquires  the  right  only  to  be 
drried  according  to  the  custom  of  the  road.    He  has  the  right  to  go  to  tho 
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place  which  his  ticket  calU  for  on  anjr  train  that  uBually  carries  pasaeogento 
that  place,  but  he  cannot  insist  on  being  carried  out  of  the  customary  coune 
of  the  road. 

Erbob  from  Harris.  Tried  below  before  the  Hon.  James 
Ifasterson. 

Tills  was  a  suit  brought  by  the  appellant,  6.  B.  Seatichamp, 
against  the  Interaationiu  and  Great  JSorthern  Bailroad  Co.  for 
damages,  based  tipon  the  failure  of  the  defendant  to  stop  the  mixed 
train  upon  which  he  was  a  passenger  at  a  point  on  said  road  called 
"  Cross  Timbere,"  between  Waverly  and  Houston,  and  within  fi?e 
miles  of  Houston,  the  plaintiff  being  a  passenger  on  said  train  and 
having  purcliased  his  ticket  at  Waverly,  and  which  called  for 
Houston  as  his  destination.  The  appellant,  after  having  eml>arked 
on  the  train,  requested  the  conductor  to  put  him  on  at  ^^Qi'oss 
Timbers,"  but  the  conductor  informed  him  tliat  he  could  not  com- 
ply with  that  request  because  lie  was  behind  time,  in  consequence 
whereof  he  was  brought  to  Houston  on  the  train  and  walked  back 
home  near  '^  Cross  Timbers,"  the  same  night  after  reaching 
Houston." 

The  defendant  filed  a  general  denial. 

The  plaintiff  as  a  witness  testified  that  on  the  11th  of  October, 
1875,  at  Waverly,  he  purchased  the  ticket  above  referred  to,  and 
started  on  a  fi-eiglit  train,  shoi-tly  afterwards  taking  the  accom- 
modation train  which  ran  from  Willis  to  Houston.  That  he 
requested  Sullivan,  the  conductor,  to  put  him  off  at  "Cross 
Timbers,"  with  the  result  which,  has  been  stated;  and  who 
further  stated  that  the  train  did  not  stop  at  "  Cross  Timbers," 
and  that  he  could  not  stop  the  train  to  put  him  off.  Witness 
said  that  he  took  the  accommodation  train  because  he  thought  it 
would  stop  at  that  point  and  he  could  get  off  and  reach  his  home, 
which  was  near  there ;  that  it  is  usual  and  customary  for  accom- 
modation trains  to  stop  at  all  way  stations  and  switches.  Witness 
stated  on  cross-examination  that  the  railway  company  did  no  busi- 
ness at  "  Cross  Timbers,"  has  no  agent  at  tnat  point,  nor  platform, 
nor  station-house,  nor  house  of  any  kind, — ^has  nothing  there  but  a 
switch.  The  defendant  once  had  a  wood-yard  there,  but  tliere  was 
no  wood-yard  at  that  point  on  the  11th  of  October,  1875.  Never 
of  his  own  knowledge  knew  of  any  person  getting  on  or  off  at  that 
place  except  Mr.  Tally  and  his  jfamily,  who,  with  their  bagffage, 
occupied  a  whole  box  car,  and  who  were  moving  into  that  neighbor- 
hood at  that  time. 

The  testimony  of  the  defence,  ffiven  through  officers,  of  the  road 
then  in  its  employment,  strongly  negatived  the  suggestion  of 
"  Cross  Timbers"  being  a  point  at  which  any  of  its  trams  stoj^ied 
under  any  regulation  to  .that  effect  established  by  the  company, 
and. that  in  fact  its  trains  were  not  in  the  habit  of  stoppii\g  there, 
except  when  it  was  necessary  for  trains  to  pass  each  otaer. 
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On  the  trial  the  plaintiff  offered  in  evidence  Time  Schedule  No. 
SI,  which  was  attached  to  the  record  in  this  case  as  au  exhibit,  and 
is  sufficiently  described  in  the  opinion.  The  bill  of  exceptions 
shows  that  it  was  offered  to  prove  that  the  station  ^'  Cross  Tim- 
bers" was  by  the  company  in  said* time  schedule  written  down  and 
treated  as  a  station,  and  that  the  accommodation  trains  were  ordered 
to  stop  there,  all  of  which  he  offered  to  show  "  by  the  same ;"  and 
this  evidence  the  court  excluded  on  the  ground  that,  it  being  ^^  for 
the  government  and  information  of  employees  only,"  it  was  not 
eompetent  evidence  in  plaintiff's  behalf,  while  it  mi^ht  be  for  em- 
ployees. To  this  ralin^  the  plaintiff  excepted,  claiming  that.the 
Bchedule  admits  a  fact  whidi  it  is  competent  to  prove,  regardless  of 
the  manner  of  its  admission,  to  whom  made,  or  for  what  purpose ; 
and  the  schedule  was  offered  by  plaintiff  to  conti-adict  the  evidence 
of  defendant's  witnesses,  who  testified  that  Uiey  hadnoinstiTictions 
to  regard  this  as  a  station,  or  to  stop  at  it,  and  that  they  wei*e  not 
in  possession  of  information  from  the  company  to  so  regard  or 
treat  it  To  its  introduction  for  this  purpose  it  was  also  excluded, 
to  which  plaintiff  excepted.  Verdict  and  judgment  for  the  de» 
fendant. 

The  plaintiff  assigned  tlie  following  as  grounds  of  error : 

"  1.  The  court  eiTcd  in  refusing  to  allow  plaintiff  to  introduce  in 
evidence  *  Time  Schedule  No.  21'  of  the  International  and  G.  N.  H. 
R  Co.,  as  her  plaintiff's  bill  of  exceptions. 

"  2.  The  com*t  erred  in  its  charge  to  the  jury  in  two  respects : 
1st.  In  making  prominent  the  impression  on  the  mind  of  the  court 
that '  Cross  Timbers'  was  not  a  regular  stopping  place,  and  thereby 
influencing  the  jury  to  take  that  view  from  the  court.  2d.  In 
charging  that  if  ^  Cross  Timbers'  is  a  siding  where  sometimes  the 
passenger  or  accommodation  trains  stopped  and  sometimes  did  not, 
then  find  for  defendant ;  thereby  presenting  an  issue  as  to  the  habit 
and  not  the  duty  of  the  company. 

''  3.  The  court  erred  in  not  granting  us  a  new  trial  (after  ruling 
out  our  evidence  upon  which  we  had  relied  to  establish  our  case) 
when  we  presentea  the  affidavit  of  witnesses,  Tally,  Westcott  and 
Koenig." 

Hutcheson  &  Carrin^on,  for  plaintiff  in  error. 

Baker  &  Botts,  ior  (fefendant  in  error. 

Waliceb,  p.  J.  Com.  App. — Wliether  the  court  erred  or  not  in 
the  exclusion  of  the  time-taole  offered  in  evidence,  as  an  abstract 
legal  question  under  the  rules  of  pleading  and  evidence,  will  not 
necessarily  determine  the  reversal  or  the  affirmance  of  the  judg- 
ment If  the  evidence  offered,  being  admitted,  could  not  properly 
have  influenced  the  iury  to  a  result  different  from  that  at  which 
they  arrived  from  tne  consideration  of  the  other  evidence  in  the 
oaie,  then,  in  0Qoh  ease,  if  it  were  improperly  exduded,  tbo  error 
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would  haye  been  an  abetract  error,  which  would  not  work  a  reveraal 
of  the  judgment.  Neither  the  admission  nor  exclusion  of  testi- 
mony, where  it  does  not  appear  that  the  eri-or  afiected  the  result  or 
prejadiced  the  appellant,  will  be  cause  for  i-eversal.  Willis  v. 
Chambers,  8  Tex.  160;  Atkinson  v.  Wilson,  31  Tex.  643;  Morri- 
son V.  Laflin,  44  Tex.  17 ;  Nicholson  v.  Hortou,  23  Tex.  47. 

The  materiality  of  the  testimony  excluded  was  for  the  sole jpiuv 

Gee  of  establishing  the  fact,  so  far  as  it  might,  that  ^'  Cmss  Tini- 
rs"  was  in  fact  a  station  at  which  accommodation  ti-ains  were 
accustomed  to  stop  for  the  convenience  of  passengers  on  said  rail- 
way. 

It  is  plain  from  tlie  evidence  (nor  is  the  proposition  contro- 
verted) that  in  ti-utli  "  Cross  Timbers"  was  not  a  station  on  said 
railway.  There  was  no  station-house  or  station-keeper,  nor  other 
incidents  peitaining  to  a  railway  station.  It  was  a  mei*e  siding  at  ' 
which  trams  might  pass  each  other  for  the  convenience  of  the  rail- 
way company.     • 

The  instrument  referred  to  as  the  "  time-table''  offered  in   evi- 
dence was  a  printed  document  pnrpoiting  to  be  issaed  by  the  gen- 
eral superintendent  of  the  Intel-national  and  Great  Northern    Ky. 
Co.,  on  the  title  page  whereof  was  indorsed  as  follows :  "  Time 
schedule  No.  21,  to  take  effect  Sunday,  October  3,  1875,  for  the 
government  and  infoiTiation  of  the  employees  only.    The  company 
reserve  the  right  to  vaiy  therefrom  at  pleasure."    This  printed 
document  contained  a  ruled  list  (tabular)  showing  the  times  of  ar- 
rival and  departure  of  freight,  St.  Louis  express  and  mixed  trains 
at  the  stations  specified.     This  schedule  indicated  that  the  mixed 
train  bound  north  was  due  at  ^'  Cross  Timbers"  at  eight  o'clock 
and  five  minutes  a.  m.,  and  that  the  same  bound  south  was  dae  at 
that  place  at  ei^ht  and  twenty-seven  minutes  p.  m.,  and  that  none 
of  the  other  trains,  according  to  said  time-table,  8to])ped  tliei^  at 
all.    As  it  was  not  pretended  at  the  trial  by  the  appellant  that 
there  existed  other  evidence  to  vary  or  change  the  enect  of   the 
"time-table,"  or  in  any  respect  to  qualify  that  which  it  purported 
to  be  on  its  face,  in  reviewing  the  action  of  the  court  and  jury  in 
rendering  verdict  and  judgment  it  is  not  possible  to  perceive 
that,  had  the  i*ejected  evidence  been  allowed,  a  different  result 
could  properly  have  ensued.    As  has  been  made  to  appear,  this 
time-table  was  an  internal  regulation  intended  for  the  regulation 
of  the  employees  of  the  road ;  it  was  subject  to  change  at  its  pleas- 
ure ;  and  if  the  same  had  in  fact  never  been  practically  enforced  or 
put  in  operation  by  the  superintendent  of  the  road,  neither  third 

arsons  nor  the  public  at  large  would  have  been  entitled  to  reverse 
ds  determination  by  practically  giving  effect  to  it  in  the  shape  or 
by  way  of  actions  in  damages  for  the  non-fulfilment  of  the  terms 
prescribed  by  such  time-table. 

The  gist  of  the  plaintiff's  cause  of  action  consists  in  the  promise. 
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expresBed  or  implied,  on  the  part  of  the  railway  com  pan 7,  to  stop 
his  train,  provicled  the  same  were  a  mixed  train,  at  "  Cross  Tim- 
bers," when  requested  to  do  so  by  the  plaintiff ;  and  the  damage 
resulting  in  failure  to  perform  that  obligation  he  claims  as  the  legal 
result  01  the  breach  of  that  promise.  Tlie  evidence  wholly  fails  to 
show  such  expressed  promise,  nor  does  the  law  imply  sucli  unless 
"  Cross  Timbers"  was  that  which  in  fact  it  was  not — ^a  station. 

The  appellant  virtually  recognizes  the  correctness  of  this  propo- 
sition and!^ seeks  to  avoid  its  force  by  the  implied  obligation  or  un* 
dertakinff  to  stop  the  train  on  which  he  had  taken  passage  at ''  Cross 
Timbers^'  by  reason  of  the  recitals  contained  in  tiie  time-table  re- 
ferred to.  if  by  private  contract  to  that  effect,  or  by  publication 
of  notices,  time-tables,  or  other  documents  fairly  and  reasonably 
inducing  a  passenger  to  act  thereupon  in  the  purcliase  of  his  ticket, 
or  the  payment  of  his  fare  along  tne  line  of  road,  which  would  in- 
clude snch  intermediate  station,  it  would  seem  that  a  breach  of  the 
company's  duty  under  such  circumstances  to  stop  its  train  at  such 
place  at  the  request  of  the  passenger,  would  afford  a  just  ground 
of  action.  But  as  applied  to  this  case  such  facts  are  merely  hypo- 
thetical. The  time-table,  as  has  been  already  stated,  absolutely, 
pointedly,  and  apparently  with  emphasis,  took  pains  to  notify  the 
public  that  the  time-table  thus  puolished  by  them  '^  was  for  the 
government  and  information  of  employees  only,"  and  that  ^'  the 
company  reserved  the  right  to  vary  tnerefrom  at  pleasure."^ 

The  testimony  contained  in  the  statement  of  facts  did  not  show 
with  definiteness  what  action  had  been  taken  under  the  new  time- 
table b^  the  company.  The  time-table  on  its  face  purported  to 
take  ef^ct  on  the  3d  of  October,  1875.  The  cause  of  the  alleged 
complaint  transpired  on  the  11th  of  October  of  the  same  year ;  and 
whether  the  company  at  said  last-named  date  had  put  into  effect 
the  regulation  to  stop  at  "  Cross  Timbers"  or  not,  or  whether,  in 
the  exercise  of  its  reserved  right  to  vary  the  programme  as  pub* 
lished,  it  had  on  the  11th  of  the  month,  so  varied  the  same  as  not 
to  require  the  stopping  of  mixed  trains  at  "  Cross  Timbei-s,"  does 
not  appear. 

The  plaintiff  being  the  actor,  the  burden  devolved  upon  him  to 
make  oat  a  case  of  liability  arising  from  contract  express  or  im- 
plied ;  and  the  evidence,  in  connection  with  that  which  was  ex- 
cluded, does  not  impose,  according  to  any  proper  intei'pi'etation 
which  can  be  placed  upon  it,  a  legal  duty,  the  violation  of  which 
can  be  punished  with  damages,  to  stop  the  defendant's  train  at 
"  Cross  Timbers"  at  defendant's  request. 

The  time-table,  had  it  been  admitted,  did  not  serve  the  purpose 
to  establish  an  implied  promise  on  the  part  of  the  company  to  stop 
the  train  that  it  otherwise  would  have  been  obliged  to  do  under 
the  general  law,  which  required  trains  to  stop  at  stations  only.  No 
additional  force  or  advantage  could  have  been  gained,  so  far  as  we 
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can  perceive,  to  the  plaintiff  by  the  admission  of  the  evidence 
whicn  was  excluded,  especially  in  view  of  the  limitations  and  con- 
ditions annexed  to  it,  and  to  which  reference  has  been  sufficiently 
made. 

It  was  urged  on  the  trial  below  that  the  evidence  referred  to 
was  admissible  as  an  admission  by  the  defendant  of  the  fact  that 
the  regulation  requiring  trains  to  stop  at  "  Cross-  Timbers"  wa«  an 
admission  for  the  interest  of  whom  it  might  concern  of  the  fact 
that  trains  did  and  would  stop  at  "  Cross  Timbers,"  notwidistand- 
ing  the  fact  that  it  was  issued  ^^for  the  government  and  infonna- 
tion  of  employees  only." 

We  do  not  conceive  this  ground  to  be  tenable.  Under  the  re- 
strictions and  limitations  annexed  to  the  instrument,  it  does  not 
tend  to  prove  an  engagement  by  the  defendant,  and  a  correspond- 
ing obligation  to  the  public,  to  run  its  trains  any  longer  under  the 
said  schedule  than  it  sees  proper  to  do,  nor  that  in  point  of  fact 
does  it  tend  to  show  that  the  defendant,  at  the  time  the  plaintiff 
purchased  his  ticket,  had  put  in  operation  and  was  enforcing  the 
reflation  in  said  time-table,  which  contemplated  the  stopping  of 
mixed  trains  at  "  Cross  Timbers." 

As  an  admission  of  the  fact  that  the  defendant  was  at  the  time 
in  question  running  its  mixed  trains  to  ^'  Cross  Timbers"  on  sched- 
ule time,  and  stopping  there  as  at  stations,  the  testimony  offered 
will  not  be  allowed  as  evidence  of  such  fact,  nor  as  tending  to  es- 
tablish it,  because  the  facts  which  were  essential  to  constitute  it  such 
were  contingent  and  conditional,  and  such  evidence  would  have  been 
remote.  If  it  had  been  admitted,  it  cannot  be  supposed  that,  when 
it  was  considered  with  all  the  other  evidence  in  the  case,  the  jury 
could  have  drawn  an  inference  from  it  inconsistent  with  the  evidence 
upon  which  they  acted.  The  document  offered  was  not,  indeed, 
one  which  purported  to  admit  that  the  company  had  proposed  by 
it  to  run  any  of  its  trains  so  as  to  stop  at  "  Cross  Timbers  y^  it  was 
at  most  but  directions  given  by  the  superintendent  to  control  the 
employees  and  operatives  who  were  engaged  in  managing  the  ma^ 
chinery  of  the  rolling  stock  of  all  grades  and  classes  on  the  road, 
and  those  directions  were  subject  to  change  and  variation  at  pleas- 
ure. We  think,  therefore,  that  the  ground  urged  by  the  appellant 
for  the  admission  of  the  evidence  is  not  maintainable. 

The  third  ground  assigned  as  error  is  as  follows :  '^  The  court 
erred  in  not  granting  us  a  new  trial  (after  iiiling  out  our  evidence 
upon  which  we  had  relied  to  establish  our  case)  when  we  presented 
the  affidavits  of  witnesses  Tally,  Westcott  and  Koenig."  The 
ffround  relied  upon  is  in  effect  surprise  on  account  of  the  ruling  of 
flie  court  upon  a  question  of  law.  Held,  that  the  supreme  court 
will  not  grant  a  new  trial  on  the  ground  of  surprise,  where  it  was 
the  result  of  a  misapprehension  by  the  counsel  of  the  law  of  the 
case.    Phillips  v.  Wheeler,  10  Tex."  636. 
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JTeTertlieless  in  all  cases  of  this  kind  the  court  may,  in  the  exer- 
cise of  a  proper,  sound  legal  discretion,  grant  a  new  trial  where  the 
ends  of  justice  seem  to  demand  it ;  and  so  it  has  been  held  that 
where  a  party  shows  reasonable  care  and  diligence  to  provide  him- 
self with  testimony  to  make  out  his  case,  and  uses  the  ordinary 
caution  of  a  prudent  attorney  in  informing  himself  of  the  facts  to 
which  the  witnesses  will  depose,  and  is  then  disappointed  with  the 
testimony  of  his  witnesses,  so  that  an  injury  will  result,  which  may 
be  remedied  by  another  trisd,  a  new  trial  will  be  granted.  Delmas 
V.  Margow,  25  Tex.  1. 

And  again,  it  is  laid  down  that  where  it  is  evident,  from  all  the 
facts  attending  the  case,  that  by  a  ruling  of  the  court  in  the  prog- 
ress of  the  trial  a  party  was  cut  off  from  trying  his  cause  on  the 
merits,  or  deprived  oi  any  other  right,  though  in  strictness  the 
ruling  may  have  been  correct,  yet  it  is  made  to  appear  that  the 
default  of  the  party  was  not  inexcusable,  and  he  presents  a  prima 
facie  case  of  merits,  he  ought  to  be  allowed  a  new  trial.  Chambers 
«.  Fisk,  16  Tex.  335. 

This  application  for  a  new  trial  is  not  brought  suflBciently  within 
these  rules  to  entitle  the  plaintiff  to  a  new  trial.  In  the  first  place, 
the  reliance  alleged  in  the  motion  to  have  been  exclusively  placed 
on  the  evidence  which  was  excluded  in  order  to  support  the  plain- 
tiff's cause  of  action,  was  not  made  to  appear  by  the  pai-ty  seeking 
the  new  trial,  or  by  his  counsel,  in  any  mode  which  the  coui-t  could 
recognize  as  a  sufficient  showing  of  that  fact.  The  court  could 
take  no  judicial  notice  of  the  existence  of  those  matters  which  the 
motion  indicates  had  dictated  the  preparation,  management  and 
direction  of  the  trial  in  behalf  of  the  plaintiff.  It  should  have  been 
sworn  to.  The  facts  stated  in  the  exhibits  attached  to  the  motion 
(affidavits  of  "Westcott  and  others^  are  quite  inconclusive  to  show 
a  state  of  case  which  would  probaoly  alter  or  change  the  result  on* 
auotlier  trial.  Their  statements  were  vague  and  indefinite  as  to 
the  time  when  the  facts  and  incidents  related  by  them  transpired, 
or  from  which  it  might  be  deduced  that  "  Cross  Timbers"  was  at 
the  time  inquired  of  in  this  suit  a  station  in  fact  on  said  railroad. 

Thd  circumstances  detailed  did  not  exclude  a  reasonable  infer- 
ence that  the  stopping  referred  to,  by  some  at  least  of  the  afliants, 
had  been  induced  by  special  request,  as  by  signaling  and  otherwise, 
rather  than  as  the  I'csult  of  an  established  and  regular  custom  of 
the  trains  of  the  defendant  to  treat  the  point  in  question  as  a 
regular  stopping  point  at  which  passengers  had  a  right  to  embark 
and  debark. 

We  conclude  that  this  ground  of  error  is  not  well  taken.  We 
agree  that  the  remarks  in  appellant's  brief,  '*  that  if  the  court  did 
not  err  in  excluding  evidence,  the  charges,  though  erroneous,  such 
error  would  be  merely  abstract."    We  do  not  deem  it  necessary, 
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therefore,  to  consider  the  assignment  of  error  wliicli  relates  to  tlie 
charge  of  the  court. 

Upon  the  merits  of  the  case,  under  the  facts  disclosed  in  evi- 
dence, we  conchide  that  the  verdict  and  judgment  was  coiTect  and 
is  well  snpported  hy  anthoritv.  It  is  laid  down  as  incontrovertible 
law,  tliat  ^^  it  is  the  duty  of  a  person  about  to  take  passage  on  a 
railroad  train  to  inform  himself  when,  where  and  how  he  can  go  or 
stop,  according  to  the  regulations  of  the  railroad  company ;  and  if 
be  makes  a  mistake  not  induced  by  the  company,  against  which 
ordinary  care  in  this  i*espect  would  have  protected  him,  he  has  no 
remedy  against  tlie  company  for  the  consequences."  Ohio  &  Miss. 
Ry.  Co.  V.  Applewhite,  52  Ind.  540 ;  Pittsburg,  Gin.  and  St.  L. 
By.  Co.  V.  Nuzum,  50  Ind.  141;  Cheney  v.  The  Boston  &  M. 
B.  R.  Co.,  11  Met.  121 ;  Boston  <fe  Lowell  R.  R.  Co.  v.  Proctor,  1 
Allen,  267 ;  Johnson  v.  The  Concord  R.  R.  Co.,  46  N.  H.  213 ; 
Cleveland  &  C.  R.  R.  Co.  v.  Bartram,  11  Ohio  St.  457 ;  Dietrich 
V.  Penn.  R.  R.  Co.,  71  Pa.  St.  436 ;  Chicago  &  G.  R.  R.  Co.  v. 
Randolplj,  53  111.  510 ;  and  see  O.  <fe  M.  11.  Ry.  Co.  v.  Apple- 
white, 52  Ind.  540;  50  Ind.  141.  "By  his  ticket  a  passen^r 
acquires  only  the  right  to  be  carried  according  to  the  custom  of  me 
road ;  he  has  tlie  right  to  go  to  the  place  which  his  ticket  ciills  on 
any  train  that  usually  carries  passongers  to  that  place,  but  be  can- 
not insist  on  being  carried  out  of  the  customary  course  of  the  road.'' 
Chicago  &  Alton  Ry.  Co.  v.  Randolph,  53  111.  511.  In  this  case 
the  plaintiff  purchased  his  ticket  to  Houston  without  further 
inquiry  as  to  the  regulation  then  existing  to  stop  at  "Cross  Tun- 
bers"  than  he  may  have  asceilaincd  or  supposed  to  have  been  in 
force  from  seeing  a  time-table,  published,  as  has  been  seen,  for  the 
"government  and  information"  of  its  "employees  only."  The 
plaintiff  has  failed  to  show  that  at  that  time  the  comp:my  was 
obliged,  upon  any  principle  of  law  applicable  to  this  subject,  to 
stop  its  train  for  his  convenience  at  any  other  point  than  at  some 
station  between  Waverly  and  Houston.  The  evidence  failed  to 
show  that  "  Cross  Timbers"  was  at  that  time  such  station,  or  that 
the  company  were  then  running  mixed  trains  under  a  regulation 
given  out  to  the  public  cither  expressly  or  from  circumstances  from 
which  the  public  might  conclude  that  mixed  trains  regularly 
stopped  at  "  Cross  Timoers"  for  the  convenience  of  passengei-s. 

We  therefore  conclude  upon  the  whole  case  that  the  judgment 
ou^ht  to  be  affirmed. 

Affirmed. 

The  principal  case  involves  tbe  important  question  as  to  the  obligations  of 
railrooQ  companies  to  run  their  trains  so  as  to  arrive  and  depart  on  schedule 
time,  and  to  stop  at  way  stations,  in  accordance  with  the  published  time-ta- 
bles to  take  on  or  let  off  passengers.  We  propose  to  present  to  our  readers 
«  brief  review  of  the  decisions  on  these  points. 

The  leading  case  is  Denton  o.  Qt.  Northern  Railroad  Co.,  5  £11.  &  BL  860| 
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decided  by  Lord  CampbelL  It  is  there  laid  down  as  law  that  where  a  rail- 
road cpmpany  adrertises  its  time-tables,  whereby  it  undertakes  to  transport 
passengers  Ixitween  two  given  points  within  certain  hours  of  each  day,  and 
fails  to  run  trains  corresponding  to  its  advertisement,  it  must  pay  to  a  per- 
son, who,  on  the  faith  thereof,  has  come  to  the  station  to  be  transported, 
the  damage  he  sustains  by  reason  of  the  delay. 

**It  seems  to  me,"  said  Campbell,  C.J.,  ''that  representations  made  byrail« 
road  companies  in  thehr  time-tables  cannot  be  treated  as  waste  paper,  and  in 
the  present  case  I  think  the  plaintiff  is  entitled  to  recover,  on  the  ground  that 
there  was  a  contract  with  him,  and  also  on  the  ground  that  there  was  a  false 
representation  by  the  company/'  Bee  to  the  same  effect  Hawcroft  e.  Great 
Northern  R.  R.  Co.,  10  Jur.  106;  Howard  e.  Cobb,  19  Law  Rep.  877. 

The  train  must  also  travel  on  schedule  time.  If  it  fails  to  do  so,  and  there 
be  undue  delay,  a  passenger  may  recover  damages.  Van  Buskirk  e.  Roberts, 
Zl  N.  Y.  661 ;  Ward  e.  Vanderbilt,  4  Abb.,  N.  Y.  Ct.  of  App.  621. 

Where  a  train  is  advertised  to  stop  at  a  particular  station,  and  it  fails  to 
do  so,  whereby  a  person  who  has  come  to  the  station  to  take  passage  is  pre- 
vented from  so  doing,  he  may  recover  damages.  Indianapolis,  B.  &  W.  R. 
Co.  e.  Booncy,  71  111.  891 ;  Hein  e.  M'Caughan  et  uz.,  82  Miss.  17. 

And  where  a  passenger  on  the  train  is  carried  past  the  station  for  which  he 
holds  a  ticket,  he  is  ordinarily  entitled  to  damages.  New  Orleans,  J.  &  Qt. 
N.  R.  R.  Co.  V.  Hurst,  86  Miss.  660 ;  Mobile  &  Ohio  R.  R.  Co.  e.  McArthur, 
48  Miss.  180;  Southern  R.  R.  Co.  e.  Hendricks  et  uz.,  40  Miss.  876;  New 
Orleans,  J.  &  Gt.  N.  R  R.  Co.  v.  Btatham,  42  Miss.  607;  Thompson  v.  New 
Orleans,  J.  &  Gt.  N.  R.  R.  Co.,  60  Miss.  815 ;  Hobbs  e.  London  &  8.  W.  R.  R. 
Co.,  L.  R.,  10  Q.  B.  Ill;  Chicago,  St.  L.  &  N.  O.  R.  R.  Co.  e.  Scurr,  6  Am. 
A  Eng.  R  R  Cas.  841. 

He  must,  however,  aver  in  his  complaint  either  that  the  train  upon  which 
he  has  taken  passage  usually  stops  at  the  station  in  question  under  the  rules 
of  the  company,  or  else  he  must  aver  a  special  contract  with  him  to  stop  at 
such  station.     Ohio  &  Miss.  R.  R  Co.  o.  Hatton,  16  Ind.  12. 

If  either  of  these  allegations  be  true  the  company  has  no  excuse  for  its 
failure  to  stop.    Porter  v.  The  New  England,  17  Mo.  290.    ' 

It  is  the  duty  of  a  passenger  intending  to  take  passage  on  a  train  to  find 
out  before  starting  whether  such  train  stops  at  the  station  for  which  he  holds 
a  ticket.  If  he  fails  to  take  this  precaution,  and  gets  upon  an  ezpress  train 
which  docs  not  stop  at  such  station,  he  is  not  entitled  to  recover  damages. 
Ohio  &  Miss.  R  R  Co.  o.  Applewhite,  62  Ind.  640;  Pittsburg,  Cin.  &  St. 
Louis  R.  R  Co.  o.  Nuzum,  50  Ind.  141 ;  Chicago  &  Alton  R.  R.  Co.  e.  Ran- 
dolph, 53  III.  510;  Lake  Shore  &  Mich.  S.  R.  R  Co.  e.  Pierce,  8  Am.  &  Eng. 
R  R  Cas.  840. 

He  should,  of  course,  consult  the  published  time-tables,  but  may  rely  upon 
the  representations  of  the  agent  from  whom  he  buys  his  ticket.  Pittsbuig, 
Gin.  A  St  L.  R  R  Co.  e.  Nuzum,  50  Ind.  141. 

Unless,  indeed,  he  is  subsequently  afforded  such  means  of  information  as  a 
reasonable  and  prudent  man  would  not  neglect.  Lake  Shore  &  Mich.  S.  R 
R  Co.  e.  Pierce,  8  Am.  &  Eng.  R  R.  Cas.  840;  Barker  e.  New  York  Cen- 
tral R  R  Co.  24  N.  T.  599;  Pagee.  New  York  Central  R  R.  Co.,  6  Duer, 
528. 

Where  a  passenger  has  been  misinformed  by  the  ticket  agent  as  to  the 
stoppage  of  a  certain  train,  the  conductor  is  not  bound  upon  being  informed 
of  that  fact  to  stop  the  train  in  violation  of  established  rules,  hake  Shore 
&  Mich.  S.  R  R  Co.  e.  Pierce,  8  Am.  &  Eng.  Cas.  840. 

The  conductor  of  an  ezpress  train  may  lawfully  stop  the  train  and  ezpel  a 
passenger  who  holds  a  ticket  to  a  station  between  the  place  where  fare  is 
demanded  and  the  first  station  at  which  the  train,  by  the  published  time- 
tables is  to  atop,  if  such  passenger  refuse  to  pay  the  faro  which,  in  addition 
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to  the  sum  paid  for  bis  ticket,  would  entitle  him  to  ride  to  mdi  Isftfter 
tion.  And  this  is  so  notwitlistandiog  the  train  mar  oecasioiMily  stop  at  tbe 
station  for  which  the  passenger  lias  a  ticket,  if'  at  the  time  the  fare  ia 
demanded,  facts  do  not  exist  calling  for  its  stoppage  there;  Fink  «.  Albany 
&  Susq.  R.  R.  Co.,  4  Lans.  147. 

In  such  case  the  passenger  ejected  has  no  right  to  iccotei  damage^  even 
though  he  may  have  been  misinformed  by  the  ticket  agent  as  to  the  stoppage 
of  the  train.  Lake  Shore  &  Mich.  8.  R  R  Co.  e.  Pierce,  3  Am.  A  Eng.  R 
R  Cas.  840. 

The  mere  taking  up  of  a  ticket  for  a  way  station  by  the  condiictar  on  an 
express  train  does  not  constitute  an  agreement  on  his  part  to  stop  at  tiie  way 
station.     Chicago  &  Alton  R.  R.  Co.  e.  Randolph,  58  111.  510. 

At  least  where  the  ticket  contains  on  its  face  the  words,  ^*  Good  only  on 
trains  stopping  at  station  named."  Ohio  &  Misa.  R  R  Co.  «.  Hatton,  00 
Ind.  12. 

It  seems  that  the  conductor  lacks  the  power  to  bind  the  company  by  aoch 
an  sCTccment.    Ibid. 

Wlicro  one  travelling  on  a  passenger  train  of  a  railroad  company  presents 
to  the  conductor  a  ticket  issued  by  the  said  company,  anthorizing  him  to 
ride  from  one  designated  station  to  another,  ''only  on  such  traina  as  atop 
regularly  at  stations,"  and  is  ejected  from  the  cars  by  the  conductor  between 
such  stations,  it  is  no  defence  to  his  action  for  damages  that  by  the  regula- 
tions of  the  company  the  train  on  which  he  is  travelling  does  not  stop  at  the 
latter  station,  where  said  station  is  a  town  of  such  a  size  as  is  designated  by 
law  at  which  all  trains  must  stop.  Pennsylvania  Co.  «.  Wentz,  87  Ohio  St. 
888;  8  Am.  A  Eng.  R  R.  Cas.  478. 

The  principles  above  laid  down  with  reference  to  cases  where  there  is  a 
failure  to  stop  at  a  station  are  equally  applicable  where  a  train  diverges 
from  the  route  which  a  passenger  intends  to  pursue.  Barker  e.  New  Toric 
Central  R.  R.  Co.,  24  N.  Y.  699;  Pago  v.  New  York  Central  R.  R  Co.,  6 
Duer,  528;  Hobbs  e.  London  &  8.  W.  li.  R  Co.,  L.  R,  10  Q.  B.  111. 

In  tho  lirstnamed  case,  the  plaintiff  got  into  a  train  which  he  was 
informed  went  to  Lyons.  After  proceeding  in  the  proper  direction  about 
960  miles,  the  train  diverged  from  the  line  to  Lyons,  and  went  in  another 
direction.  Plaintiff  was  informed  of  his  error,  and  was  told  to  leave  the 
train,  being  tendered  a  free  pass  back  to  the  junction  from  which  he  might 
resume  his  journey.  He  refused  the  pass,  and  was  expelled  from  the  cars. 
In  a  suit  brought  by  him  against  the  company  it  was  held  that  not  withstand- 
ing  tho  original  misinformation,  if,  before  arriving  at  the  junction,  reasona* 
ble  means  were  taken  to  draw  his  attention  to  the  necessity  of  changing  can, 
the  company  wfis  not  liable. 

The  actions  of  which  wo  have  been  speaking  above  are  sound  in  tort.  Hem 
e.  M'Caughan,  et  ux.,  82  Miss.  17;  New  Orleans,  J.  A  Gt.  N.  R  R  Co.  t. 
Hunt,  86  Miss.  660. 

Important  questions  often  arise  in  such  cases  as  to  what  ia  the  proper 
measure  of  damages.  It  has  been  held  that  a  proper  and  reasonable  compen- 
sation for  the  time  lost  by  the  plaintiff  should  always  be  allowed,  even 
though  no  specific  evidence  of  the  value  of  the  time  be  adduced.  Waxd  t. 
Vanderbilt,  4  Abb.,  N.  Y.  Ct.  of  App.,  Dec.  621. 

It  may  be  doubted  whether  this  is  sound  law.  The  current  of  authority  is 
that  in  ordinary  cases  the  plaintiff  is  entitled  only  to  the  actual  damage 
proved.  Fink  e.  Albany  &  Susq.  R.  R.  Co.,  4  Lans.  147;  Indianapolis,  R  & 
W.  R  R.  Co.  e.  Birney,  71  III.  391;  Thompson  e.  New  Orleans,  J.  &  Qt  N. 
R  R  Co.,  60  Misa.  816;  Southern  R  R  Co.  e.  Hendricks  et  al.,  40  Miss. 
876. 

In  the  latter  case  the  plaintiff,  who  was  a  woman,  was  carried  past  her 
station,  and,  upon  getting  oat,  was  oWged  to  walk  back  in  the  dark  some 
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diitance,  over  bridges,  etc.,  to  her  great  terror,  as  the  declaration  averred. 
She  could  not,  however,  prove  actual  injury,  and  was  allowed  to  recover, 
therefore,  nominal  damages  only.  Where,  of  course,  undue  force  is  used  to 
expel  the  passenger,  lie  may  recover  punitive  or  exemplary  damages.  New 
Orleans,  J.  &  Gt.  N.  R.  R.  Co.  v.  Hurst,  30  Miss.  060.     But  not  otherwise. 

In  Chicago,  St.  Louis  &  N.  O.  R.  R.  Co.  v.  8curr,  6  Am.  &  £ng.  R.  R. 
Gas.  841,  the  facts  were  these:  Plaintiff  took  passage  at  night  on  a  tnun 
from  Orenada  to  Torrence.  The  train  passed  the  latter  point  without  stop- 
ping. At  the  next  station  the  conductor  gave  to  plaintiff  an  order,  entitling 
him  to  be  carried  back  to  Torrence,  free  of  charge,  -by  a  freight  train,  which 
would  pass  in  a  few  hours.  The  conductor  behaved  throughout  politely. 
Plaintiff  look  the  order,  but  failed  to  avail  himself  of  it.  Edd,  that  the  case 
wu  plainly  one  in  which  exemplary  damages  were  not  allowable. 

If,  at  the  time  of  the  occurrence,  plaintiff  was  sick,  and  in  consequence  of 
the  exposure  was  made  worse,  the  jury  may  take  this  into  account.  Hein  v, 
Jl'Canghan,  et  ux.,  32  Miss.  17;  New  Orleans,  J.  &  Gt.  N.  R.  R.  Co.  e. 
Sutham,  42  Miss.  607;  Mobile  &  Ohio  R.  R.  Co.  v.  McArthur,  48  Miss.  180. 

In  Hobbs  v.  London  &  8.  W.  R.  R.  Co.,  L.  R.,  10  Q.  B.  Ill,  the  plaintiff 
and  his  wife  took  a  train  from  London  at  midnight,  which  they  were  told 
went  to  Hampton  Court,  where  they  lived.  The  train  landed  plaintiff  and 
his  wife  about  one  in  the  morning  at  a  station  nearly  six  miles  from  their 
destlnatioo.  They  could  find  no  public-house  open,  and  were  forced  to  walk 
home,  in  consequence  of  which  the  wife  fell  sick.  It  was  held  that  damages 
eoald  be  recovered  for  the  long  walk  plaintiff  was  compelled  to  take,  but 
that  the  damages  arising  from  the  wifo^s  sickness  were  too  remote,  and  weie 
not  recoverable. 

Id  Indianapolis,  B.  &  W.  R.  R.  Co.  v.  Bimey,  71  HI.  891,  the  plaintiff 
vent  to  a  way-station  to  take  passage.  The  train  advertised  to  stop  at  that 
Nation  failed  to  do  so,  whereupon  plaintiff  walked  to  the  point  of  deatina- 
tietL  This  walk  brought  about  an  illness.  It  was  held,  however,  that  he 
was  not  entitled  to  damages  therefor,  the  court  intimating  that  he  ought  to 
have  procured  a  conveyance,  and  might  have  recovered  the  expense  from  the 
ailnwd  eonpany. 
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V. 

HvoH  O'Haba  aot)  Wifb. 
Samb  v.  Hugh  O'Haba. 

(AdwancB  Ccm^  Penniyhania.    December  80,  1882^) 

A  free  pass,  containing  an  express  release  of  the  liability  of  a  railroad  oom- 
pSDj  for  all  damagea  on  account  of  injury  to  the  person  of  the^  holder,  al- 
though accepted  and  used,  does  not  relievo  the  company  from  liability  as  a 
common  carrier  for  negligence. 

One  who  acoepta  ana  uses  a  free  pass  issued  by  a  railroad  company,  in  vio- 
latioD  of  the  Constitution  of  1878  and  the  Act  of  June  15,  1874  (P.  L.  289), 
does  oot  tliereby  become  a  trespasser. 

Ebboe  to  the  Common  Pleas  of  -Forest  Cetiuitj. 

Case  by  Hugh  O'Hara  and  Eilen  hia  wife,  in  right  of  said  wife^ 
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against  the  Buffalo,  Pittebnrg  and  Western  Bailroad  Company,  to 
recover  damages  for  injuries  to  the  pkintiff  Ellen,  resulting  from 
a  railroad  accident  alleged  to  have  been  caused  by  defendant's 
negligence. 

Case  by  Hugh  O'Hara  against  the  same  company  to  recover 
for  the  loss  of  his  wife's  services,  caused  by  the  same  accident 

On  the  trial,  before  Brown,  P.  J.,  the  following  facts  appeared: 
The  defendant  is  a  railroad  corporation,  operating  a  road  from  Oil 
City,  Venango  County,  to  Irvinetown,  Warren  County,  The 
ooi'poration  was  chartered  in  1876,  and  subject^  therefore,  to  the 
Constitution  of  1873  and  the  Act  of  1874,  forbidding  the  granting 
of  free  passes. 

On  February  22, 1881,  Mrs.  O'Hara,  one  of  the  plaintiffs,  being 
the  wife  of  Hugh  O'Hara,  an  employee  of  the  defendant,  was  riding 
in  a  regular  mail  train  of  the  company  from  Oil  City  to  Trunkej- 
ville,  upon  a  pass  in  the  following  form : 

PITTSBURG,  TITU8VILLE  <&;  BUFFALO  RAILWAY. 

TBIP  PASS. 

Pass  Mrs.  Hugh  O^Hara  on  account  of ^  from  Oil  Gitj  to 

Tninkeyyille,  when  couDtersigned  by  T.  F.  Hilliard. 

Conditioned  that  the  person  accepting  this  free  puss  assumes  all  risk  of 
accident  to  his  person  or  property  without  claims  for  damages  on  this  cor- 
poration.   Gooa  only  for  the  person  named. 

[4054]  T.  H.  Wilson,  SuperwUndaa 

OOUirrKB  SXGHATUBB  OF  T.  F.  HILIJABD. 

Mrs.  O'Hara  occupied  a  seat  near  the  front  of  the  rear  car,  and 
as  the  regular  train  was  moving  slowly  from  President  Station,  a 
locomotive,  drawing  a  special  train,  which  was  following  at  a 
short  interval,  ran  into  the  car  into  which  Mrs.  O'Hara  was  sitr 
ting.  The  plaintifiEs  brought  these  suits  to  recover  damages  re- 
sulting from  injuries  to  Mrs.  O'Hara,  occasioned  bj  the  collision. 

Plaintiffs  asked  the  court  to  charge — 

(2.)  '^  The  release  of  damans  contained  in  the  pass  given  in  evi- 
deuce  will  not  relieve  the  defendant  company  from  liability  for 
damages  occasioned  by  the  negligence  of  the  company  or  its 
agents."    Affirmed. 

Defendant  asked  the  court  to  charge — 

JAs  to  the  suit  in  right  of  Mrs.  O'Hara.) 

^1.)  "It  being  the  uncont.ro verted  evioence  that  Mrs.  O'Hara 
was  not  an  employee  of  the  defendant,  and  that  she  was  travelling 
upon  defendant's  railroad  upon  a  free  pass,  for  which  she  had  given 
no  consideration ;  snch  pass  having  been  issued  in  violation  oi  law, 
of  which  the  said  plaintiff  was  presumed  to  have  notice,  gave  her 
no  right  to  a  passage  upon  the  train,  and  in  the  eye  of  the  law  she 
was  a  trespasser  thereon,  and  no  recovery  can  be  had  in  this  action." 
Refused. 
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(3.)  "If  Mrs.  O'Hara  rode  upon  the  train  npon  a  free  pass,  of 
ihe  description  given  to  employees  engaged  in  the  performance  of 
their  daties  on  and  about  the  railway  of  the  defendant,  upon  which 
pass  was  printed  the  condition  that  the  person  using  the  same 
assumed  all  risk  of  accident  and  damage ;  and  the  accident  was 
caused  by  the  negligence  of  the  employees  of  defendant  on  the 
train  occupied  by  uxe  plaintifi,  or  of  the  employees  of  defendant  on 
the  following  train,  the  plaintiffs  cannot  recover."    Kef  used. 

(As  to  the  suit  by  Hugh  O'Hara.) 

(1.)  "  If  Mre.  O'Hara,  with  the  knowledge  and  consent  of  her 
husband,  accepted  and  rode  upon  a  free  pass  of  the  description 
given  to  employees,  the  plaintiff,  bein^  likewise  an  employee,  upon 
which  pass  was  printed,  as  the  condition  of  the  contract,  that  the 
person  accepting  assumed  all  risk  of  accident  and  damage  to  per- 
son or  property,  and  said  pass  was  signed  by  the  superintendent 
of  the  company,  and  there  was  no  proof  of  higher  authority  for 
the  same,  the  plaintiff  cannot  recover."    Kefused. 

The  court,  after  stating  the  facts  as  above,  charged  the  jury, 
inter  alia,  as  follows : 

"The  defendant  claims  that  the  plaintiff  cannot  maintain  this 
suit,  because  she  was  not  an  employee  of  the  defendant,  and  was 
travelling  on  a  free  pass,  issued  in  violation  of  law.  We  say  to 
you  that  this  is  not  a  defence.  Even  if  we  adopt  the  presumption 
tliat  Mrs.  O'Hara  was  bound  to  know  the  law,  she  helo  a  free  pass 
Rgned  by  the  superintendent  of  the  ix)ad,  countei*signed  by  the 
foreman  of  the  track  section.  The  conductor  of  tlie  ti*ain,  whose 
peculiar  dul^  is  to  determine  the  right  of  a  passenger  on  his 
train,  recc^ized  her  right  to  a  seat  under  the  pass,  and  having 
done  so,  it  is  not  for  the  defendant  to  urge  that  the  pass  was  issued 
in  violation  of  the  law. 

'*  Defendant  also  claims  that  as  Mrs.  O'Hara  accepted  and  rode 
upon  a  pass  of  the  kind  given  to  employees,  she  occupied  the 
position  of  an  employee,  so  far  as  the  cause  of  action  is  concerned, 
and  cannot  recover  for  the  injuiy  occasioned  by  the  fault  of 
another  employee  of  the  road,  in  the  absence  of  evidence  sliowing 
the  neglect  of  the  superintending  officer  or  officers  of  the  de- 
fendant. 

"  As  to  this,  we  say  to  you,  that  Mrs.  O'Hara  is  not,  so  far  as 
the  evidence  shows,  in  the  position  of  an  employee  of  the  defendant, 
and  her  right  to  recover  is  not  to  be  determined  by  the  same  rules 
as  that  of  an  employee.  We  think,  and  so  instruct  you,  that  Mrs. 
O'Hara,  for  anytuinff  that  appears  in  the  evidence,  is  to  be  regarded 
•8  a  passenger,  witn  the  nght  to  recover  damages  for  injuries 
occasioned  by  the  neglect  of  the  defendant  or  its  agents  or  em- 
ployees acting  within  the  lines  of  their  general  employment ;  and 
tliat  whether  Uie  conductor  of  the  special  train  was  or  was  not  manag- 
ing his  train  in  defiance  of  the  rules  of  the  road,  the  defendant  ia  lia- 
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ble  for  the  injury  resnltin^  from  his  negligence.  And  we  f nriher 
Bay  to  jou,  that  the  conditions  on  which  the  pass  in  this  instanoe 
was  given  and  accepted  do  not  exempt  the  defendant  from  liability 
for  injuries  sustained  by  the  plaintin  in  consequence  of  the  neglect 
or  carelessness  of  the  conductor  of  the  special  train.  We  do  not 
undei'stand  the  defendant  to  claim  that  the  collision  resulted  from 
an  act  of  God,  or  by  any  unavoidable  accident.  On  the  other 
hand,  we  understand  the  defendant  to  assert  that  it  was  the  result 
of  negligence ;  but  the  ground  of  the  defence  is  that  the  negli- 
gence was  not  the  negligence  of  the  defendant,  but  that  of  the 
pei-son  or  persons  in  charge  of  the  special  train,  running  in  viola- 
tion of  the  rules  and  in  defiance  of  the  directions  of  the  defendant, 
and  that  for  this  wrong  the  defendant  ought  not  to  bo  held  respon- 
sible under  the  unquestionable  facts  in  this  case.  We  have  already 
said  in  snl^stance,  and  we  repeat^  that  this  ground  of  defence  is 
notgood." 

(The  charge  in  the  action  by  O'Hara  for  loss  of  services  was  to 
the  same  effect  The  only  legal  difference  being  in  regard  to  the 
measure  of  damages.) 

The  jury  rendered  verdicts  of  $700  for  Mrs.  (VHara,  and  $8000, 
afterwards  reduced  to  $2000,  for  Hugh  O'Ebra,  and  judgments 
were  entered  accordingly,  whereupon  &e  defendant  took  tliese 
wnts,  assigning  for  error,  inter  aha,  the  answers  to  the  pointB 
above  stated,  and  that  part  of  the  charge  above  cited. 

Samuel  Gustine  Thompson  (T.  F.  Eichey  and  Hancock  and 
Gleras  with  him),  for  plaintiff  in  error. 

Mre.  O'Hara  not  being  an  employee  and  riding  on  a  pass  legally 
issued  to  her,  had  no  right  upon  the  train,  but  was  a  trespasser,  and 
therefore  cannot  recover.  Constitution  of  1873,  P.  L.  1874,  25 ; 
Act  1874,  P.  L.  289 ;  Flowers  v.  Pa.  R.  Co.,  19  Smith,  210. 

Although  she  was  on  the  train  by  permission  of  the^  company's 
officers  and  servants,  she  was  nevertheless  a  trespasser,  because  in 
granting  such  permission  the  company's  agents  acted  illegally  and 
therefore  ultra  vires.  Green's  Brice's  Ultra  Vires,  362  ;  Allegheny 
Valley  R.  Co.  v.  McLain,  10  Norris,  442 ;  Duff  v.  Allegheny  Val- 
ley R.  Co.,  10  Norris,  458. 

While  it  is  well  settled  that  a  common  carrier  cannot  exempt  it^ 
self  from  liability  in  case  of  negligence  in  the  performance  of  its 
duty  as  carrier,  yet  when  it  undertakes  that  which  it  is  not  re- 
quired to  do,  it  may  make  any  contract  which  may  be  agreed  upon 
by  the  parties,  in  regard  to  liability  for  aocident.  Lockwood  v.  R. 
If.  E.,  17  Wall.  357. 

It  is  not  a  part  of  the  duty  of  a  railroad  company  to  carry  passen- 
gers free.  It  follows  therefore  tliat  this  contract  with  Mre.  O'Hara 
that  she  should  assume  all  risks  of  accident  can  be  enforced. 
McCanlv  v.  The  Furness  R.  Co.,  21  L.  J.  4  Q.  B.;  Gallin  v.  Lon- 
don  &  N.  W.  R.  Co.,  10  L.  R.  Q.  B.  214;  Poucher  v.  M.  C.  E. 
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Co^  48  N.  T.  263 ;  Stinson  v.  N.  T.  Cent.  R  Co.,  32  N.  T.  333 ; 
Kinney  v.  H.  Co.,  34  N.  J.  510. 

B.  J.  &  A.  B.  Keid  and  £.  L.  Davis,  for  defendants  in  error. 

Mrs.  O^Hara  was  not  a  trespasser.  If  the  condnctor,  in  obedience 
to  the  State  Constitution,  had  chosen  not  to  recognize  the  pass,  he 
conid  not  Lave  ejected  her  without  first  demanding  fare. 

She  occnpied  the  position  of  a  person  allowed  bj  the  conductor 
to  ride  in  a  car  as  a  passenger  without  paying  faro.  Duff  v, 
Allegheny  Valley  R  Co.,  10  iJon-is,  461. 

Tlie  company  cannot  set  up  its  own  illegal  act  in  issning  the 
pass,  and  thus  make  a  trespasser  of  one  who  acted  on  the  faith  of 
its  written  peimit. 

The  non-payment  of  fare  does  not  deprive  the  defendants  in 
error  of  their  right  of  action.  Phila.  &  Beading  R.  Co.  v.  Derby, 
14  Howard,  468 ;  The  Steamboat  New  World  t;.iiing,  16  Howard, 
424 ;  Pa.  R  Co.  v.  Henderson,  1  Smith,  327. 

Nor  does  the  release  of  damages  printed  on  the  pass  operate  to 
exempt  the  plaintiff  in  error  from  liability.  ''  Common  carriers 
cannot  so  limit  their  liability  by  special  notice  or  contract  as  to  re- 
lieve themselves  from  tho  consequences  of  their  own  or  tlieir  ser- 
vants' negli^nce."  American  Express  Co.  v.  The  Second  National 
Bank  of  'Htusville,  19  Smith,  395 ;  Empire  Trans.  Co.  v.  Wam- 
sutta  O.  M.  Co.,  13  Id.  14 ;  Pa.  R.  R.  Co.  v.  Henderson,  1  Id.  325 ; 
Pa.  R.  R.  Co.  V.  Butler,  7  Id.  335 ;  111.  Cent.  R.  Co.  v.  Read.  37 
I1L484. 

Thb  Cotjkt. — ^A  common  carrier  cannot  protect  himself  by 
special  contiuct  from  liability  for  negligence.  Against  his  extra- 
ordinary liability  as  a  common  carrier  he  may  protect  himself  by 
such  a  contract,  but  not  from  his  liability  as  a  simple  bailee.  Such 
is  the  well-settled  law  of  this  Commonwealth.  It  may  well  be 
doubted  wlietlier  the  proviso  in  this  pass  being  against  accidents 
can  be  held  applicable  at  all  to  cases  wnere  the  injury  has  resulted 
from  negligence.  If  the  free  pass  in  this  case  was  unlawful,  the 
conductor  should  have  demanded  the  regular  fares,  and  his  not 
doing  so  did  not  make  O'Hara  and  his  wife  trespassers  or  destroy 
their  rights  as  passengers. 

Judgment  al&rmea  in  each  case. 
9  A.  A  S.  R  Caa.— 31 
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V. 

The  HAmiBAL  Ajn>  St.  Joseph  B.  K.  Co.,  AppellanL 

<75  MitttmH  Reports,  475,  1882.) 

Tbe  rules  laid  down  in  Straus  «.  R.  R.  Co.,  ante,  p.  185,  affirmed. 
Instructions  offered  by  the  parties  but  amended  by  the  court  before  being 

g*ven  are  to  be  considered  as  if  given  by  the  court  of  its  own  motion,  and  Uie 
ct  that  counsel  read  them  to  the  jury  will  not  operate  a  waiver  of  excep- 
tions duly  taken  to  the  action  of  tlie  court. 

Instructions  so  drawn  as  to  put  upon  the  plaintiff  tbe  onus  of  showing  tluft 
he  was  not  guilty  of  contributory  negligence  arc  properly  rcfificd. 

The  negligent  acts  of  a  defendant  which  will  subject  him  to  liability  IMA- 
withstanding  the  contributory  negligence  of  the  plaintiff  arc  such  as  are  com- 
mitted after  he  becomes  aware  of  the  danger  to  which  plaintiff  has  exposed 
himself. 

It  is  not  necessarily  negligence  to  attempt  to  get  on  a  train  which  had 
started  from  a  station.  The  rate  of  speed  and  whether  tbe  train  was  stopped 
a  sufficient  length  of  time  to  enable  passcngen  to  get  on,  are  circomstaiicea 
to  be  considered  in  deciding  the  question. 

Tbe  fact  that  the  conductor  of  a  railroad  train  about  to  leave  a  station  is 
induced  by  the  conduct  and  conversation  of  a  person  on  tbe  station  platform 
to  believe  that  he  does  not  intend  to  take  passage  on  the  train,  will  not  re- 
lieve the  company  from  liability  for  injuries  received  by  such  person  in  con- 
sequence of  the  train  being  started  without  giving  him  time  to  get  on,  if  the 
conductor  actually  sees  him  attempting  to  get  on  when  he  gives  tbe  older 
to  start. 

Railroad  trains  are  bound  to  stop  at  stations  a  reasonable  length  of  time  to 
•liable  passengers  to  ^et  on. 

Appeal  from  Linn  Court  of  Common  Pleas. 
Qeo,  W.  Easley,  for  appellant 
Huston  &  Brownleo,  for  respondent. 

Hough,  J. — This  is  an  action  to  recover  damages  for  personal 
injuries  received  by  the  plaintiff  in  attempting  to  ooard  one  of  the 
defendant's  passenger  trains.  The  petition  alleges:  That  the 
agents  and  servants  of  defendant  in  charge  of  said  train  negli- 
gently failed  to  stop  the  train  at  said  BucMin  station  a.  reasonable 
length  of  time  to  permit  plaintiff  to  get  on  said  train,  and  while 
plaintiff  was  attempting  to  get  on  said  train  those  in  charge  of 
said  train  negligently  and  carelessly  started  said  train  rapidly  for- 
ward, whereby  the  plaintiff  was  struck  by  the  cars  of  the  said 
train,  knocked  down  and  very  severely  injured,  etc.  There  was 
testimony  tending  to  show  that  the  train  was  five  houra  behind  time, 
and  that  it  did  not  stop  a  reasonable  length  of  time  to  permit  the 
plaintiff  to  get  on,  and  that  the  conductor  saw  the  plaintiff  attempt^ 
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ingto  get  on,  and  started  the  train  wbilehewassoin  the  act  of  gtfr 
ting  on.     There  was  testimonj  teBdiu^  to  show,  also,  that  the  train 
stopped  a  reasonable  time,  that  the  plaintiff  was  intoxicated  and  bjf 
his  conduct  and  conversation  induced  the  condactor  to  believe  tlut 
he  did  not  intend  to  take  passage  on  his  train,  and  that  while  going; 
towaiti  the  coach,  he  fell  and  was  injured. 
For  the  plaintiff  the  court  gave  the  following  instmctions : 
1.  It  was  the  duty  of  those  in  charge  of  the  train  to  bring  it  td 
a  full  stop  at  the  platform  at  Bnckliu,  and  to  stop  there  a  reason- 
able  length  of  time  to  allow  passengei*s  to  get  off  and  on  in  safety; 
and  if  the  jary  believe  from  the  evidence  tliat  they  did  not  do  so, 
or  tliat  they  started  up  at  an  unusual  i*ate  of  speed,  or  with  unusual 
suddenness,  and  that  plaintiff  w^as  injured  thereby  without  fault 
on  his  part,  then  tliey  are  bound  to  iind  for  plaintiff. 

3.  Although  the  jury  should  believe  from  the  evidence  that  plain- 
tiff was  intoxicated,  and  was  negligent,  yet  if  they  further  believe 
tliat  the  condactor  of  the  train  could  have  prevented  the  injuiy  to 

Slaintiff  by  exercising  ordinary  care,  prudence  and  cautton  after  he 
iscovered  the  danger  in  which  plaintiff  was  placed,  and  that  he 
failed  to  do  so,  then  the  verdict  should  be  for  plaintiff. 

3.  Even  should  the  jury  believe  that  the  train  stopped  long 
enough  for  plaintiff  to  have  got  on  if  he  had  started  to  do  so  as 
soon  as  the  train  came  np,  yet  if  the  conductor  saw  the  plaintiff  in 
the  act  of  getting  on  the  car,  and  while  plaintiff  was  so  in  the  act 
of  getting  on  the  car  the  conductor  gave  the  sio:nal  to  go  ahead, 
and  tlie  train  was  suddenly  started  be^re  plaintiff  could  get  into 
the  car,  and  plaintiff  was  thereby  knocked  down  and  hurt,  then  the 
finding  should  be  for  plaintiff. 

4.  If  the  jury  find  for  plaintiff,  they  should  allow  him  for  all  his 
loss  of  time  and  medical  expenses  occasioned  by  his  injury,  and 
should  also  take  into  consideration  and  allow  him  for  his  physical 
sufferings,  and  his  diminished  ability  to  labor,  caused  by  the  in- 
jury, both  present  and  future. 

The  defendant  asked  the  following  instructions : 

1.  Unless  plaintiff  has  shown  by  the  preponderance  of  the  evi- 
dence in  his  favor,  and  to  the  satisfaction  of  the  jury,  that  he  was 
injured  by  defendant's  train  by  reason  of  the  negligence  and  want 
of  care  of  defendant's  employees  in  charge  of  said  tniin,  and  that 
plaintiff  was  guilty  of  no  negligence  which  contributed  directly  to 
said  injury,  the  verdict  of  the  jury  must  be  for  defendant. 

2.  If  the  jury  believe  from  the  evidence  that  the  train  stopped 
at  Bueklin  station  long  enough  to  enable  plaintiff  to  get  safely  on 
if  he  had  availed  himself  of  the  time  when  the  train  was  stopped, 
and  had  not  been  disabled  by  intoxication,  then  the  jury  must  find 
for  defendant. 

8.  If  the  jury  believe  from  the  evidence  that  plaintiff  was 
gmlty  of  negligence  in  attempting  to  get  on  the  train,  and  that 
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sach  negligence  contribnted  directly  to  the  injury  sustained  by 
plaintiff,  lie  cannot  recover,  althongli  the  jnry  may  further  believe 
that  defendants  employees  in  charge  of  said  train  were  to  some  ex- 
tent negligent  in  starting  said  train. 

4.  If  the  jnry  believe  from  the  evidence  that  the  train  stopped 
at  Bucklin  station,  and  after  it  had  started  plaintiff  attempted  to 
set  on  the  step  of  the  car,  and  in  attempting  to  do  so  fell  and  got 
injured,  then  such  act  on  his  part  constituted  negligence,  and  uie 
verdict  sliould  be  for  defendant. 

5.  If  the  jnrv  believe  from  the  evidence  that  the  train  stopped 
at  Bucklin  station  a  sufficient  length  of  time  to  enable  a  man  using 
ordinary  diligence  to  get  on  the  train  with  safety,  then  the  verdict 
must  be  for  defendant. 

6.  If  the  jury  find  from  the  evidence  that  both  plaintiff  and  de- 
fendant by  their  negligence  immediately  contributed  to  produce 
the  injuiy,  plaintiff  cannot  recover,  and  the  verdict  must  be  for  de- 
fendant. 

7.  If  the  jury  believe  that  the  actions  and  talk  of  plaintiff  were 
sufficient  to  ana  did  induce  the  conductor  to  believe  that  plaintiff 
did  not  intend  going  upon  his  train,  then  defendant  is  not  to  be 
charged  with  negligence  by  reason  of  said  conductor  having  started 
it,  without  regard  to  the  length  of  time  said  train  may  have  been 
stopped  or  when  it  started. 

8.  If  the  jury  believe  from  the  evidence  that  the  conductor  in 
chai^  of  the  train  did  not  know  that  plaintiff  was  about  to  get  on 
his  train,  then  negligence  cannot  be  imputed  to  defendant,  and  the 
verdict  should  be  for  defendant. 

9.  If  the  jury  believe  from  tlie  evidence  that  plaintiff,  while  on 
the  platform  at  the  depot,  and  while  going  toward  the  car,  and 
without  fault  or  negligence  of  defendant's  agents,  with  the  inten- 
tion of  taking  passage  thereon,  tripped  and  fell  toward  and  against 
the  car,  and  by  reason  of  so  falling,  received  all  the  injuries  com- 

Slained  of,  then  he  cannot  recover,  and  the  verdict  must  be  for 
efendant. 

10.  Plaintiff  was  guilty  of  negligence  under  the  circumstances 
in  proof  in  attempting  to  boai*d  the  train  at  the  time  he  so 
attempted,  and  the  jury  must,  therefore,  find  their  verdict  for 
defendant. 

The  court  gave  the  second  and  third,  and  refused  the  remainder. 

The  court  then  gave  the  first  instruction  after  adding  thereto 
the  words,  "  Unless  the  jury  shall  further  believe  that  such  injury 
might  have  been  avoided  by  the  use  of  ordinary  care  and  prudence 
on  the  part  of  defendant's  agents  and  servants ;"  and  also  gave  tlie 
fourth,  after  adding  thereto  the  words,  ^^  Unless  such  injury  might 
have  been  prevented  by  the  use  of  ordinary  care  and  prudence  on 
the  part  of  defendant's  agents,  or  any  of  them."  The  court  also 
gave,  of  its  own  motion,  the  following  instruction :  '^  If  the  juiy 
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believe  from  the  evidence  that  plaintiff,  while  on  the  platform  at 
the  depot,  and  while  going  toward  the  cars^ith  the  intention  of 
taking  passage  thereon,  tripped  and  fell  toward  and  against  the 
car,  ana  by  reason  of  so  falling,  and  without  fsLult  or  negligence  on 
the  part  of  defendant's  agents  or  servants,  received  the  injuries 
complained  of,  then  he  cannot  recover,  and  the  finding  should  be 
for  defendant."  There  was  a  verdict  and  judgment  for  plaintiff, 
and  the  defendant  lias  appealed. 

Tlic  word  "and"  should  be  substituted  for  the  word  "or"  where 
tlie  latter  word  first  occurs  in  the  first  instruction  given  for  the 
plaintiff,  in  order  to  make  the  instruction  conform  to  tlic  charge  of 
negligence  contained  in  the  petition.  With  this  exception  we 
perceive  no  error  in  the  instructions  given  for  the  plaintiff.  They 
are  in  harmony  with  the  rules  applicable  to  cases  of  this  kino, 
announced  in  the  case  of  Straus  v.  K.  K.  Co.,  ante,  p.  185. 

As  it  appears  from  the  record  that  tlie  defendant  excepted  to  the 
refusal  of  instructions  numbered  one  and  four  as  asked  by  it,  and 
also  excepted  to  the  amendment  of  said  instructions,  made  by  the 
court,  we  must  regard  these  instructions  as  amended,  as  having 
been  given  by  the  court  of  its  own  motion.  The  fact  that  the 
defendant  excepted  to  the  amendments  made,  shows  that  it  did  not 
accept  them,  although  its  counsel  may  have  read  them  to  the  jury. 

The  first  instruction  asked  by  the  defendant  was  properly  re- 
fused for  two  reasons.  It  Was  inapplicable  to  the  facts  of  the  case. 
On  the  testimony  adduced,  the  jury  might  have  found  that  the 
plaintiff  was  entitled  to  recover,  notwitlistanding  he  had  been 
guilty  of  contributory  negligence.  In  the  second  place  it  improp- 
erly placed  upon  the  plaintiff  the  onus  of  showing  not  only  that  he 
had  been  injured  by  the  negligence  of  the  defendant,  but  also 
tliat  he  himself  had  not  been  guilty  of  contributory  negligence. 
Buesching  v.  Gasligrht  Co.,  73  Mo.  229. 

Nor  should  this  mstruction  have  been  given  as  modified  by  the 
court  The  modification  did  notcon-ect  theerroi*swe  have  pointed 
out;  and  besides  it  was  in  itself  erroneous.  It  should  have 
restricted  the  liability  of  the  defendant  to  negligent  acts  committed 
bv  its  servants  after  they  became  aware  of  the  dans^er  to  which 

Jiaintiff's  negligence  haa  exposed  him.  Nelson  v.  E.  B.  Co.,  68 
[o.  S93. 

As  this  case  must  be  retried,  it  will  be  proper  to  observe  that 
the  defendant's  second  instruction  should  not  have  been  given,  for 
the  reason  that  it  is  in  direct  conflict  with  the  third  instruction 
given  for  the  plaintiff. 

Defendant's  third  instruction  directs  a  verdict  for  it,  although 
its  servants  may  have  negligently  started  the  train  after  becoming 
aware  of  the  plaintiff's  negngence.  This  instruction  should  not  be 
given  when  tlie  case  is  retri^  without  some  modification. 

Defendant's  fourth  instruction  erroneously  declares  the  effort  of 
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tfie*  plkintiS  to  get  on  the  tndn  while  in  motion  to  be  negligenoe 
per  se,  witliont  regard^  to  the  speed  of  the  train,  or  the  fact  that  it 
may  not  have  been  stopped  a  siiflBcient  length  of  time  to  enable 
the  plaintiff  to  get  on  before  it  was  again  stalled,  and  it  is,  there- 
fore, nnnecessiiry  to  notice  the  modification  of  this  instruction 
made  by  the  coni-t. 

Defendant's  fifth  instmction  Tras  properly  refused.  It  is  in  con- 
flict with  the  third  given  for  the  plamtiS. 

The  sixth  is  too  general,  and  is  not  applicable  to  the  facts  in 
evidence.  It  dii'ects  a  verdict  for  the  defendant,  even  though  it 
may  have  been  guilty  of  negligence  after  becoming  aware  ot  the 
plaintiff's  negligence. 

The  seventh  is  erroneous  and  inconchisive,  and  was  properTj 
refused.  It  ignores  the  fact  that  the  condnctor,  notwithstanding 
the  conduct  and  convei'sation  of  the  plaintiff,  may  have  seen  him 
attempting  to  get  on  the  train  when  he  started  it. 

The  eiglith  was  properly  refused.  It  ignores  the  duty  of  the 
defendant  to  stop  its  train  a  reasonable  time.  Even  though  the 
eonductor  may  not  have  known  that  the  plaintiff  was  in  the  act  of 
getting  on  the  train  when  he  stiirted  it,  3'et  if  he  so  started  it  with- 
out allowing  a  reasonable  length  of  time  for  the  plaintiff  t6get  on^ 
be  was  guilty  of  negligence. 

The  ninth  was  given  by  the  court  of  its  own  motion  in  parar 
phnise. 

The  tenth  is  erroneons,  and  was  properly  refused.  Whether  the 
plaintiff  was  guilty  of  negligence  in  attempting  to  get  on  the  train 
was  a  question  of  fact  for  the  jury,  inasmuch  as  the  testimony  was 
conflicting  in  regard  to  that  matter.  For  reasons  heretofore  stated,^ 
the  judgment  will  be  reversed  and  the  cause  remanded.  The  other 
judges  concur. 
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A  carrier  is  not  deprived  of  the  protection  afforded  by  the  Garners*  Act  (11 
Geo.  4,  &  1  Wm.  4,  c.  68),  8.  1,  merely  by  the  fact  that  the  loss  of  the  ^oods  is 
temporary  and  not  permanent,  nor  can  the  owner  of  goods,  which  ought  to 
bavQ  been  but  were  not  declared  pursuant  to  that  statute,  recover  damages 
for  the  consequences  of  the  loss  of  them,  as  distinguislied  from  the  loss  itself. 

The  plaintiff  delivered  to  the  defendants,  who  were  carriers  for  hire  from 
London  to  Rome,  a  trunk  to  bo  sent  by  rail  from  London  to  Liverpool,  and 
thence  8hipi>ed  by  steamer  for  Italy.    Owiog  to  the  defendants*  negligenoe 
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tW  track  was  pol  on  board  ^  Teasel  booD^I  far  New  York,  ivheie  it  amTecl» 
and  a  long  time  elapsed  before  It  va»  rest<M«d  to  the  plain tiH.  Tbe  trunk 
oentained  articles  wijblun  the  Carriers'  Act,  the  value  of  which  exceeded  £10. 
The  plaintiff  was  obliged  to  replace  at  enhanced  prices  the  articles  within  the 
Carriers*^  Act  contained  in  the  trunk. 

EeH  that  the  plaintiff  cou^d  not  recover  from  the  defendants  damaffea 
dtber  for  the  temporary  loss  of  the  articles  within  the  Carriers'  Act  or  for 
being  obliged  to  replace  them  at  enhanced  prices,  a  carrier  being  protected 
by  the  statute  not  only  as  to  a  loss  but  also  as  to  all  consequences  flowing 
fnunit« 

Appeal  by  the  defendants  from  the  judgment  of  Lopee,  J., 
after  the  trial.    8  Q.  B.  D.  35.    See  6  Am.  and  Eng.  R.  R.  Gas.  590. 

The  facts  of  the  case  are  suflScientlj  stated  in  the  judgtnent  of 
the  Conrt  hereafter  set  forth. 

Nov.  87.  C.  Russell,  Q.  O.,  and  P.  P.  Tbmlinson,  for  the  de- 
fendants. It  is  nn  necessary  for  the  defendants  to  contend  that  the 
damages  awarded  by  Lopes,  J.,  are  too  remote,  for  they  are  not 
otherwise  recoverable.  Hcarn  v.  London  and  South  Western  Ry. 
Oo.,  10  Ex.  798,  may  appear  to  be  against  the  defendants,  but  it 
is  not  a  decision  in  point  for  the  present  case,  becanse  it  is  consist* 
ent  with  the  pleadmgs  in  that  case  that  the  plaintiff's  property 
during  the  time  of  its  alleged  loss  was.  really  in  the  defendantr 
possession.  In  the  present  case  the  alleged  cause  of  action  is  tlmt 
tlie  plain tifPs  trunk  was  by  the  carelessness  of  the  defendants'  ser- 
vants sent  to  the  United  States  instead  of  to  Italy ;  but  a  cari'ier  is  not 
deprived  of  the  protection  afforded  by  the  Carriers^  Act  by  the  fact 
tliat  the  loss  of  or  injury  to  the  goods  inti*ttsted  to  him  happens 
through  their  being  taken  by  him  to  a  wrong  destination :  Morritt 
V.  North  Eastern  Ky.  Co.,  1  Q.  B.  D.  302.  The  plaintiff's  ti-unk 
was  lost  when  it  was  taken  to  the  Victoria  Docks ;  it  was,  therefore, 
lost  on  land,  and  the  defendants  are  protected  by  the  Cari'iers^ 
Act  from  every  kind  of  liability. 

Edward  Pollock,  for  the  plaintiff.  This  case  falls  within  the 
principles  laid  down  in  the  judgment  in  Heam  v.  London  and 
a>ntli  Western  Ry.  Co.,  10  Ex.  798;  it  is  a  binding  authority 
even  in  this  Court,  for  it  explains  the  true  construction  of  the  Cai^ 
riers'  Act  A  chattel,  which  is  missing  for  a  time,  and  is  aft^** 
wards,  but  before  action,  found,  cannot  be  said  to  he  lost  within 
the  meaning  of  the  Carriera'  Act ;  although  possibly  a  differrait 
rale  may  apply  where  the  chattel  comes  to  light  after  an  action 
has  been  commenced.  It  is  unnecessary  to  argue  on  behalf  of  the 
plaintiff,  that  in  order  to  fall  within  the  protection  of  the  Carriers* 
Act  the  "  loss"  must  be  a  total  and  pennanent  deprivation  of  th^ 
goods ;  for  in  the  present  case  the  missing  sroods  have  been  restored 
to  the  plaintiff  before  action  brought.  The  plaintiff  can  recove? 
damages  for  the  detention  of  the  trunk,  even  if  he  cannot  recover 
the  valne  of  the  goods  which  ought  to  have  been  declai^d. 
Moreover,  the  Carriers'  Act  applies  only  to  contracts  of  carriage 
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by  land ;  bnt  the  ^'  loss"  happened  through  the  plaintifiPs  goods 
bein^  sent  across  the  sea  to  New  York. 

[Sbett,  L-  J. — Tlie  ^oods  were  on  land  when  they  were  first 
mis-sent ;  moreover,  if  tiie  plaintiff  is  dissatisfied  with  tlie  amount 
of  the  judgment,  he  onght  to  have  given  a  notice  by  way  of  cross- 
appeal.] 

F.  P.  Tomlinson  replied. 

Cur.  adv.  vult. 

Dec.  20.  The  judgment  of  the  Court  (Baggallay,  Brett,  and 
Lindley,  L.  JJ.)  was  delivered  by 

LiNDLEY,  L.  J. — The  facts  in  this  case,  which  was  tried  before 
Lopes,  J.,  without  a  juiy,  are  shortly  as  follows: 

The  defendants  are  carriers  for  hire  from  London  to  Home.  On 
the  13th  of  Novemberth  e  plaintiff's  agent  delivei*ed  to  the  de- 
fendants a  trunk  to  be  sent  by  rail  from  London  to  Liverpool  and 
there  shipped  in  one  of  Bibbey's  steamera  for  Italy.  The  de- 
fendants iiad  in  their  possession  a  case  of  paper  goods  (Christmas 
cards)  consigned  to  Mr.  Hamburger  of  New  York.  By  the  care- 
lessness of  the  defendants'  servants  the  trunk  belonging  to  the 
plaintiff  was  taken  to  the  Yictoiia  Docks  and  shipped  as  and  for 
Hamburger's  case  to  New  York.  The  defendants  wei'e  not  aware  of 
the  mist&e  until  about  the  15th  of  December,  1879.  On  the  15th 
of  December  the  defendants  wrote  to  Hamburger,  and  on  the  19th 
of  December  the  trunk  arrived  in  New  York.  On  the  27th  of 
Febmary,  the  plaintiff  claimed  £210  for  the  loss  of  the  trunk  and 
injurv  to  its  contents.  On.  the  11th  of  March  the  trunk  arrived  at 
the  defendants'  offices,  and  at  the  plaintiff's  request  was  retained 
there  till  June,  and  then  delivered  to  the  plaintiff.  The  miscarriage 
of  the  trunk  and  the  loss  for  the  time  was  admitted.  It  was  also  ad- 
mitted that  some  of  the  contents  of  the  trunk  were  injured  in  New 
York  owing  to  the  Custom  House  officers  unpacking  the  trunk  and 
negli^ntly  and  unskilfully  repacking  it  It  was  also  admitted  that 
the  silk  dresses  and  sealskin  jacket  are  articles  within  the  Carriers' 
Act,  that  their  value  exceeded  £10  and  that  no  declaration  was 
made. 

Lopes,  J.,  held,  first,  that  the  goods  were  lost  within  the  tme 
meaning  of  the  Carriers'  Act,  although  their  loss  was  only  tempo- 
rary ;  secondly,  that  the  defendants  were  liable  to  pay  damages  lor 
the  loss  and  detention  of  those  articles  of  apparel  which  there  was  no 
necessity  to  declare ;  thirdly,  that  the  defendants  were  not  liable  to 
pay  damages  for  the  loss  of  or  injury  to  the  silks  and  furs,  which 
ought  to  have  been  declai*ed  and  were  not  declared ;  but  fourthly, 
that  the  defendants  were  nevertheless  liable  to  pay  damages  for 
the  detention  of  those  articles.  The  learned  judge  accordingly 
gave  judgment  for  the  plaintiff  for  £5  beyond  the  sum  of  £5  paid 
mto  couit,  with  costs.     The  £5  paid  into  coui*t  was  sufficient  to 
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cover  tlie  damages  to  which  the  plaintiff  was  entitled  in  respect  of 
the  loss  and  detention  of  those  articles,  which  there  was  no  neces> 
sit  J  to  declare;  and  substantially  the  question  raised  by  the  appeal 
to  this  Court  is  as  to  the  liability  of  the  defendants  to  pay  dam- 
ages for  the  loss  or  detention  of  tlie  silks  and  f ors  which  were  not 
declared. 

In  holding  that  the  defendants  were  liable  to  damages  for  the 
detention,  afthongh  not  for  the  loss  of  these  articles,  tlie  learned 

gdge  followed  wnat  he  nnderstood  to  be  the  law  as  laid  down  in 
earn  v.  London  and  South  Western  Ry.  Co.,  10  Ex.  793.  That 
case,  at  first  sight,  appears  in  favor  of  the  plaintiff.  But  if  the 
pleadings  demurred  to  are  carefully  examined,  it  will  be  found  that 
the  plaintiff,  in  his  new  assignment,  carefully  ne^tived  the  loss  of 
the  goods  for  the  detention  of  which  he  was  sumg,  and  the  point 
really  decided  was  that  where  goods,  which  ought  to  be  declared^ 
and  are  not  declared,  are  detained  by  a  carrier  without  being  lost 
by  him  he  is  liable  for  such  detention.  This  is  consistent  witli  the 
langna^  of  the  CarrieiV  Act,  which  exonerates  carriere  from  lia- 
bility ror  loss  of  or  injury  to  certain  kinds  of  goods  if  not  declared, 
but  does  not  exonerate  carriers  from  their  liability  for  the  undue 
detention  of  such  goods.  In  this  case,  however,  the  learned  judge 
found  as  a  fact  that  the  goods  were  lost  within  the  meaning  of  the 
Carriera'  Act,  although  tne  loss  was  only  temporary ;  and  assuming 
tliis  finding  to  be  correct  it  appeal's  to  us  impossible  to  hold  the 
carriers  irresponsible  for  the  loss,  but  responsible  for  detention 
caused  by  the  loss.  There  is  nothing  in  the  Carriers'  Act  to  wiir- 
rant  snch  refinement ;  nor  does  the  decision  in  Heam  v.  London 
and  South  Western  By.  Co.,  10  Ex.  793,  as  has  already  been 
shown. 

Let  us  consider  the  question  apart  from  authority,  and  let  us 
take  firet  the  case  of  goods  permanently  lost.  The  damage  to  the 
owner  of  goods  lost  is  their  value,  and  possibly  in  some  cases  fur- 
ther special  damage  for  their  non-delivery  in  proper  time.  The 
damage  to  the  owner  of  goods  never  delivei'ed  is  precisely  the  same 
as  if  they  had  been  lost.  The  Carriers'  Act  protects  the  Ciirrier 
from  liability  for  loss,  and  it  would  simply  render  the  Act  nugar 
tory  to  hold  him  liable  for  detention,  which  is  itself  the  result  of 
the  loss  for  which  he  is  not  liable.  So  in  the  case  of  a  temporary 
loss  by  the  carrier;  to  hold  him  not  liable  for  the  loss  but  liable 
for  the  consequences  of  it  is  practically  inconsistent,  and  so  to  con- 
strue the  Carriers'  Act  woula  in  effect  be  to  render  it  inoi)erative. 
It  is  to  be  observed  that  the  Carriers'  Act  protects  tlie  cairier  from 
"liability  for  the  loss  of  or  injury  to"  unaeclared  goods;  the  Act 
does  not  simply  relieve  him  from  paying  the  value  of  undeclar- 
ed goods  which  he  loses;  he  is  relieved  from  liability  for  their 
Joss,  and  it  would  be  to  fritter  away  the  Act  and  to  depart  from 
sound  principles  of  construction  to  hold  tliat  '^  loss"  in  the  Aet 
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odIj  means  ^^Talne''  as  disdngiiished  from  ^loes"  and  its  conssh 


If  we  tarn  to  aothoritj  we  shall  find  tliat  this  view  of  the  Act  is 
sapported  by  two  decisions,  one  in  this  country  and  one  in  Ireland, 
viz.,  Pianciui  v.  London  and  South  Western  Ry.  C&.  (18  C.  B.  226) 
and  Wallace  v.  Dublin  and  Belfast  Ry.  Co.  (Ir.  R.,  8  C.  L.  341). 
Both  of  these  cases  were  decided  on  demurrer.  The  first  shows 
tbat  where  goods  are  lost  and  the  owner  cannot  recover  the  loss  he 
cannot  recover  for  non-delivery  which  is  occasioned  by  the  loss, 
and  f  uither,  that  whera  goods  are  detained  bnt  not  lost  the  carrier 
is  not  protected.  The  case  of  Wallace  v.  Dublin  and  Belfast  Ry. 
Co.  (Ir.  R.,  8  C.  L.  341)  appears  to  have  been  very  like  the  case 
BOW  before  os,  for  the  ^ods  were  there  alleged  to  have  been  lost 
by  the  carriers,  although  only  for  a  time,  and  the  Court  held  that 
the  Carriera'  Act  applied  and  protected  carriers  from  liability  as 
well  for  the  temporary  as  for  the  permanent  loss  of  undeclared  ar^ 
tides,  and  also  from  liiibility  for  the  consequences  of  such  loss. 
This  appears  to  us  to  be  the  proper  construction  of  tlie  statute. 

The  i-esult  comes  to  this:  if  goods  which  ought  to  be  declared 
and  are  not  declared  ai-e  lost,  whether  temporarily  or  permanently, 
the  carrier  is  protected  from  liability  for  their  loss  and  its  conse- 

auences.  But  whether  ^oods  not  permanently  lost  are  lost  within 
le  meaning  of  the  Carriers^  Act,  must  depend  upon  wliether  they 
have  been  lost  by  the  carrier  as  distingnislied  from  lost  to  the 
owner :  see  Heam  v  South  Western  )Ry.  Co.,  10  Ex.  793 ;  and 
this  again  must  depend  on  the  facts  of  each  jmrticular  case.  If  the 
carrier  temporarily  loses  the  goods  and  delivers  them  within  a  rea- 
sonable time  after  be  i*ecover8  them  he  will  not  be  liable;  btitif  he 
keeps  them  after  he  has  recovered  them,  the  Carriers'  Act  will  not 
protect  him  from  snch  subsequent  bi^each  of  duty.  The  obligation 
en  the  part  of  the  earner  to  deliver  the  goods  will  remain  or  revive, 
and  he  will  be  responsible  for  future  breeches  of  that  obligation. 
It  is  therefore  a  mistake  to  suppose  that  it  will  be  against  the  car- 
riei-'s  interest  to  tiy  and  iind  undeclared  goods  temporarily  lost 
The  utmost  that  can  be  said  on  that  subject  is  tlmt  tie  will  gain 
nothing  by  iinding  them.  On  the  other  band,  to  hold  him  liable 
for  their  detention  when  temporarily  lost,  but  not  when  perma- 
nently lost,  would  be  to  make  it  beneficial  to  him  not  to  find  them. 
If  that  were  the  law  it  would  bo  to  liis  interest  to  conveit  all  tem- 
porary losses  into  permanent  losses.  This  anomaly  would,  no 
doubt,  be  obviated  by  holding  the  carrier  also  liable  for  the  de- 
tention of  goods  permanently  lost,  but  in  our  opinion  this  cannot 
be  done. 

As  already  stated,  the  learned  judge  held,  that  in  this  particular 
case  the  goods  were  temjwrarily  lost  by  the  carrier,  within  the 
true  meaning  of  the  Camera'  Act.  The  defendants  naturally 
supported  that  view  of  tlie  facts ;  bnt  the  plaiutifi  contested  the 
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coMhsioQ  arriTed  at  on  this  point,  and  we  have  therefore  eon- 
fidered  it;  and  we  agree  with  the  learned  jndse  in  thinking  that 
Ae  tmnk  waa  lost.  As  we  nnderatand  the  facte,  the  plaintifTs  trnnk 
siiipped  and  sent  to  New  York  as  Hamburgei^'s  ease,  and 
incsipable  of  being  ti*aeed  and  fonnd  nntil  the  mistake  in  the 
sobstitntion  of  one  package  for  the  other  was  diecoYcred  ;  and  the 
evriers  had  lost  possession  of  tlie  ti-nnk,  and  did  not  in  fact  know 
where  it  was  nor  what  had  become  of  it.  This  was,  in  onr  opinion, 
alo»  of  the  trunk  by  the  carriers ;  for  althongh  they  had  tlie  bill 
«l  lading,  the  tmnk  was  not  referred  to  in  it.  lor  the  reasons 
above  given,  we  are  of  opinion  that  t}ie  tmnk  being  lost  tire  de- 
fendants were  not  Hable  for  any  damages  in  i-espect  of  the  loss  or 
detention  of  or  injury  to  the  silks  and  furs  contained  in  the  trunk ; 
and  that  the  defendants,  having  paid  into  court  enough  to  cover 
iheir  liability  for  the  other  articles,  are  entitled  to  judgment  in  the 
letion  with  coats  and  to  the  costs  of  the  appeaL 
Judgment  reversed. 


Balthiobs  ahd  Ohio  IL  B.  Oa 

V. 
HUMPHBST. 

(Adoaner  Cam,    Maryland,  1969.} 

WImto  a  carrier  faAt  to  dcHver  goods  entrusted  f o  kim  far  transportation 
tietnw  mevureoC  damaget  is  the  value  of  the  goods  at  the  poiut  of  destiMiR 
ties  at  the  time  thej  should  have  been  delivered^  together  with  the  interest 
tereon,  and  a  reasonable  compensation  for  any  expenses  which  were  the 
natortl  and  proximate  consequences  of  the  carrier's  act. 

A  lets  misrained  by  the  consignee  in  hia  genera)  business  to  consequence  of 
•peeial  cireuaistaiiceB  unknown  to  the  carrier  making  the  failure  ef  the  goods 
Isacrife  of  pcealiar  moment  to  such  ccMisigaee,  does  not  constitute  a  Talid 

pooad  for  recovery. 

Curiers  are  bound  in  all  cases  to  be  diligent  in  their  efforts  to  secure  a 
dcHferr  of  goods  to  the  parties  entitled,  but  will  be  protected  in  refus-ing 
deliTery  nntil  reasonable  eridence  is  furnished  that  the  party  claiming  is  the 
pmlT  entitled,  pvotided  thej  act  bona  fide  in  the  premises* 

Where  the  mark  upon  the  goods  differed  from  that  in  the  way-bill  this 
eirenmstance  was  keH  to  justify  the  carrier  in  exercising  caution  in  deliver- 
iof  the  goods,  and  may  be  submitted  to  the  jury  in  this  connection. 

It  is  for  the  jury  in  such  case  to  decide  whether  the  delay  in  the  delivery 
iMsreasonabk.  and  eaused  solely  by  the  delay  in  identifying  the  goods. 

JoHif  K.  CowAK,  John  E.  Smith,  Wm.  A.  McKcllip,  J.  A.  O. 
Bond,  for  plaintiff  in  error. 
W.  J.  O'Brien,  6.  £.  Cranaer,  for  defendant  in  error. 
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Stohb,  J. — ^Tliis  action  was  bronght  by  tbe  plaintiff  against  the 
defendant,  a  common  carrier,  for  tbe  breacb  of  a  contract.  The 
declaration  states  that  the  defendant  undertook  to  carry,  for  hire, 
eertain  goods  of  the  plaintiff  from  tbe  city  of  St.  Lonis  and  deliver 
tbe  same  to  him  in  tne  city  of  Baltimore,  and  alleges,  as  tbe  breach 
of  the  contract,  that  the  defendant  wantonly,  negligently  and 
maliciously  refused  to  deliver  to  him  tbe  same,  and  that  thereby 
the  plaintiff  was  not  only  deprived  of  said  goods,  but  diat  his  busi- 
ness was  by  such  refusal  seriously  injured.  The  foundation  of  the 
action  was  a  contract  made  between  tbe  plaintiff  and  defendant, 
and  the  breach  of  that  contract  on  the  part  of  defendant.  The 
suit  was  brought  for  a  wrong,  dependent  upon  a  conti-act,  and  the 
first  question  we  have  to  decide  is,  what  is  the  true  measure  of 
damages  in  such  a  case!  It  makes  no  difference  whether  the  form 
of  the  action  is  ex  delicto  or  ex  contractu,  the  real  and  substantial 
gravamen  of  the  complaint  is  the  alleged  breach  of  the  contract ; 
and  in  such  a  case  the  same  law  is  applicable  to  both  classes  of 
action.  In  actions  like  the  pi^esent  against  common  carriei*s,  the 
suit  may  be  fmmed  either  ex  contractu  upon  the  breach  of  the 
engagement,  or  ex  delicto  upon  the  violation  of  the  public  duty; 
but  whether  the  action  be  assumpsit  on  the  contract,  or  case  for  the 
violation  of  duty,  the  measure  oi  damages  is  equally  a  question  of 
law,  and  as  much  under  the  control  of  the  court  as  if  the  right 
rested  in  agreement  merely. 

There  are  many  actions,  nominally,  in  tort,  which,  in  respect  to 
the  measure  of  relief,  are  treated  as  virtually  ex  contractu;  and  in 
these  cases  a  fixed  rule  of  damages  is  adhered  to.  2d  Addison  on 
Toi-ts  (7th  ed.),  355  and  454. 

The  true  measure  of  damages,  in  a  case  like  the  present,  basbeen 
settled  by  this  court  in  more  than  one  case.  In  the  case  of  IT.  S. 
Telegraph  Co.  v.  Gildersleeve,  29  Md.,  232,  the  court  says :  "  Lastly, 
as  to  the  measure  of  damages,  if  there  be  a  breach  of  the  contiact. 
This  is  a  subject  about  which  there  has  been  a  considerable  di- 
vei'sity  of  opinion  and  great  want  of  precision  in  the  attempts  to 
define  rules  of  general  application.  But  by  the  latest  and  best 
considered  cases  upon  the  subject,  the  rule  eeems  to  be  now  pretty 
well  established  that  a  party  can  only  be  held  responsible  for  such 
consequences  as  may  be  raasonably  supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  of  making  the  contract,  and 
that  no  consequence,  which  is  not  the  necessary  or  ordinary  result 
of  a  breach,  can  be  supposed  to  be  contemplated,  unless  full  in- 
formation be  imparted  to  the  party  soufi^ht  to  be  held  liable  at  the 
time  of  entering  into  the  engagement.''  The  court,  in  the  same 
opinion,  quote  and  adopt  the  opinion  in  Hadly  v.  Boxendale,  9th 
Exch.  341,  in  which  the  court  said :  ^'  We  think  the  proper  rule 
in  such  a  case  as  the  present  is,  where  two  parties  have  made  a 
oontract  which  one  of  them  has  broken,  the  damages  which  the 


BALTIMORE  ANb  OHIO  R.  R.  00.  V.  HUMPHREY.        833 

other  party  onglit  to  receive,  in  respect  to  such  breach  of  contract, 
should  be  either  sach  as  may  be  fairly  and  substantially  cousidei*ed 
as  arising  naturally — that  is,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself,  or  such  as  may  reason- 
ably l)e  supposed  to  have  been  in  the  contemplation  of  both  par- 
ties at  the  time  they  made  the  contract,  as  the  probable  result  of 
tlie  breacli  of  it."  This  latter  case  is  also  adopted  by  this  court  in 
the  case  of  the  Camden  Consolidated  Oil  Co.  v.  Schlens  &  Co., 
recently  decided. 

It  is  equally  well  settled  that,  as  a  general  rule,  the  measure  of 
the  damages  in  such  cases  is  the  value  of  the  goods  at  the  place 
of  their  destination,  with  compensation  for  the  actual  loss  which  is 
tlie  natural  and  proximate  consequence  of  the  act,  and  excluding 
remote  or  indirect  losses.    2d  Seagewick,  356. 

The  cases  of  Brown  &  Otto  v.  Werner,  40  Md.  15,  and  Shafer 
V.  Wilson,  44  Md.  268,  are  not  in  conflict  with  the  cases  before 
dted.  These  latter  cases  were  for  torts,  entirely  independent  of 
contract,  and  the  damages  allowed  were  the  immediate  and  direct 
consequences  of  the  defendant's  wrongful  act. 

The  iuteri-uption  and  injury  to  the  trade  and  business  of  the 
plaintiff  was  the  necessary  and  immediate  consequence  of  the 
wrongful  act  of  the  defendants  by  their  damage  done  to  the  house 
in  which  the  business  was  carnea  on.  In  these  cases  there  was  no 
contract,  and  consequently  no  breach  of  contjract  whatever.  In  the 
present  case  the  rule  is  dmerent,  and  the  true  measure  of  damages 
was  the  value  of  the  goods  in  Baltimoi'e  on  tlie  21  st  of  August, 
1880,  with  interest  thereon,  with  a  reasonable  compensation  for 
expenses,  if  any,  which  were  the  natural  and  proximate  consequences 
of  the  act  excluding  remote  or  indirect  losses.  The  loss  sustained 
by  the  plaintiff  in  nis  general  business  does  not  come  under  this 
mle.  To  be  responsible  for  any  such  consequence  was  no  part  of 
the  contract  in  this  case,  and  was  not  for  a  moment  contemplated 
by  tlie  defendants  when  they  undertook  to  transport  the  goods 
from  St.  Louis  to  Baltimore.  The  special  circumstances  now  set 
up  and  relied  on  by  the  plaintiff  were  wholly  unknown  to  the  de- 
fendants at  the  time  of  the  contract,  and  it  would  be  unjust  now  to 
hold  it  responsible  for  consequences  never  contemplated  by  it. 
Had  the  special  circumstances  been  disclosed,  the  parties  might 
have  expressly  provided  for  the  breach  of  contract  by  special  terms 
as  to  the  damages  in  that  case,  and  of  this  advantage  it  would  be 
very  unjust  to  deprive  him."  It  follows  from  what  we  have  said 
that  the  court  below  was  in  error  in  admitting  the  evidence  ex- 
oepted  to  in  defendant's  bill  of  exceptions,  and  also  in  granting  the 
wcond  prayer  of  plaintiff. 

The  other  question  arising  in  this  case  was  the  right  of  the  de- 
fendant to  refuse  to  deliver  the  goods  on  the  21st  of  August,  1880. 
Oommon  carriers  deliver  property  at  their  peril :  for  if  delivery  be 
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to  a  wrong  penon  they  will  be  responsible  to  the  rightful  owner. 
It  is  their  duty,  tiierefore,  in  all  cases,  to  be  diligent  in  their  efforts 
to  secure  a  delivery  to  the  person  entitled,  and  they  will  be  pro- 
tected  in  refusing  delivery  until  reasonable  evidence  is  fniiiished 
them  that  the  party  claiming  is  the  party  entitled,  so  they  act  in 
jsood  faith  and  solely  with  a  view  to  a  prop^  delivery ;  but  it  is 
Uieir  duty  in  all  cases  to  be  diligent  in  their  efforts  to  secure  a 
delivery  to  the  person  entitled.  McEntee  v.  K.  J.  Steamboat  Co., 
45  N.  y.  34.  In  this  case,  the  mark  upon  the  goods  differing 
from  the  way-bill  justified  the  defendants  in  exercising  caution, 
and  it  was  a  proper  question  to  have  been  submitted  to  the  junr 
whether  the  refusal  was  qualified  as  allied  by  the  defendants,  and, 
if  so,  whether  the  delay  in  the  delivery  was  reasonable,  and  caused 
solely  by  the  difiiculty  in  identifying  the  goods. 

These  two  facts,  good  faith  and  due  diligence,  were  questions  for 
the  jury.  We  think  these  questions  were  substantially  submitted 
to  the  jury  by  the  tenth  praj-er  of  the  defendant,  which  was  granted 
by  the  court.  The  defendant  gave  testimony  tending  to  prove  that 
so  soon  as  the  telegram  was  i-eccived  from  St.  Louis  on  the  23d  (of 
August  they  notified  the  plaintiff  that  he  could  get  the  goods,  and 
that  the  goods  were  then  in  good  order. 

The  plaintiff,  on  the  other  hand,  offered  evidence  tending  to 
prove  that  he  did  not  receive  notice  that  he  could  get  the  gpodB 
until  the  26th  or  27tli  of  August,  and  that  the  goods  were  not  then 
in  a  good  condition.  In  this  state  of  the  proof,  the  jury,  as  thsj 
had  the  undoubted  right  to  do,  found  a  verdict  for  the  plaintiff. 
This  verdict  we  are  not  disposed  to  disturb,  notwitlistanding  the 
erroneous  instruction  given  to  the  jury  by  the  granting  of  the 
second  prayer  of  the  plaintiff,  as  it  is  apparent  £om  the  record 
that  the  defendants  were  not  thereby  injured. 

It  is  very  apparent  from  the  verdict,  itself,  that  the  jury  did  not 
take  into  consideration,  in  assessing  the  damage,  any  injury  to  the 
business  of  the  plaintiff,  but  only  gave  what  they  considei-ed  the 
actual  value  of  the  goods  in  Baltimore,  with  expenses  and  interest 
They  had  before  tliem  the  cost  of  the  goods  in  St.  Louis,  and  add- 
ing thereto  freight,  interest  and  a  smdl  sum  for  the  differenoe  m 
the  price  of  the  goods  between  St  Louis  and  Baltimore,  will  uiake 
the  amount  of  their  veixiict 

Judgment  affirmed. 

Wo  propose  in  this  note  to  consider  at  some  length  the  important  qnestioiia 
raised  in  the  above-reported  case,  as  to  the  measure  of  damages  in  an  action 
against  a  carrier  for  the  loss  of  goods  entrusted  to  him,  or  for  unreasonable 
delay  in  their  transportation,  including  the  question  as  to  the  right  to 
recovery  damar^es  consequential  in  their  nature. 

Menntre  of  Damages  in  Case  of  Loss. — The  general  rule  is,  that  where  goods 
confided  to  a  common  carrier  are  lost  in  course  of  transportation,  the  mees- 
uve  of  damages  is  the  value  of  tiie  goods  at  the  point  of  destination  at  tiie 
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when  they  should  have  arrivad,  together  wifah  interest  from  said  date, 
the  nmount  of  the  freight. 

Meaxure  of  Damages  in  Com  of  Decay. — Where  the  goods  are  unreasonably 
delajcdf  the  measure  of  damages  is  Mmilar,  viz.,  the  differeDCo  L>etwecn  the 
market  value  of  the  goods  at  the  time  they  should  have  arrived  und  their 
actual  valuo  when  they  do  arrive^  with  interest  from  the  former  date,  less  the 
freight. 

The  authorities  in  support  of  these  propositions  are  extremely  numerous. 

Peet  e.  Chicago  &  N.  W.  R.  R.  Co.,  20  Wise.  594;  Cutting  9.  Ornnd 
Trunk  R.  R.  Co.,  13  Allen,  881;  Ward  v.  New  York  Central  R.  R.  Co.,  47  N. 
Y.  29;  8isson  «.  Cleveland  &  Toledo  R.  R.  Co.,  14  Mich.  489;  Springe. 
Haskell,  4  Allen,  112;  Dean  e.  Vaccaro  &  Co.,  2  Head,  488;  Inglodcw  e. 
Northern  Railway,  7  Qrny,  86;  The  Vaughan  &  Telegraph,  14  Wall.  258; 
Wibert  e.  New  York  &  Erie  R.  R.  Co.,  10  Barb.  86;  Lakcman  e.  Gunnell,  5 
Bosw.  C25;  McHenryr.  Phila.,  W.  &  B.  R.  R.  Co.,  4  Harring.  448;  Scotte. 
Boston  &  New  Orleans  S.  Co.,  106  Mass.  408;  Rice  v.  Baxcndule,  7  II.  &  N. 
M;  British  Columbia,  etc.,  Co.  e.  Ncttleship,  L.  R.,  8  C.  P.  400;  Eansss 
Pac.  K.  R.  Co.  o.  Reynolds,  8  Knns.  628;  Alichigan  S.  &  N.  Iiid.  R.  R.  Co. 
e.  Carter,  13  Ind.  164;  Holden  e.  New  York  Central  R,  R.  Co.,  54  N.  Y.  662; 
Illinois  Central  R.  R.  Co.  «.  MoClellan,  64  111.  58;  Blumcnthal  e.  Brainerd, 
88  Vt.  402;  Faulkner  «.  South  Pac.  R.  Co.,  51  Mo.  311 ;  Chicago  &  N.  W. 
R  Co.  e.  Dickinson,  74  III.  240;  Weston «*.  Grand  Trunk  R.  R.  Co.,  54  Me. 
876;  Baillye.  Shaw,  24  N.  U.  207;  Ringgold  e.  Haven,  1  Cal.  108;  Harte. 
Spalding,  1  Cal.  218;  Galena  &  Chicago  R.  R.  Co. «.  Rae,  18  111.  488;  Chi- 
cago &  N.  W.  R.  Co.  e.  Stambro,  67  11 L  106. 

And  the  rule  as  to  delay  applies  ctcu  when  there  has  been  no  contract  by 
the  carrier  to  transport  and  aeliver  the  goods  within  a  specified  time,  for  the 
law  in  such  case  always  implies  aa  undertaking  to  perform  the  transporta- 
tion with  in  a  reasonable  time. 

Chicago  A  Alton  R.  Co.  e.  Thrapp,  5  II).  App.  602. 

The  carrier  defendant  cannot  complain  that  evidence  as  to  the  value  of  the 
goods  is  confined  to  the  place  of  shipment,  as  the  presumption  is,  in  the  ab- 
sence of  other  eiridence,  that  their  value  there  is  less  than  at  the  x)oiut  of  des- 
tmation.     Rome  B.  R.  Co.  e.  Sloan,  80  Ga.  636. 

Meamre  of  Darnages  in  Com  of  Refusal  to  Transport  Goods. — In  an  action  to 
leooTer  damages  for  breach  of  a  contract  to  transport  goods  and  deliver  them 
at  a  specified  time  and  place,  where  the  goods  have  never  been  taken  into 
the  carrier's  possession,  the  measure  of  damages  is  the  difference  between 
the  value  of  the  goods  at  the  time  they  were  to  have  been  delivered  by 
defendant  at  the  point  of  destination,  and  the  value  of  goods  of  the  same 
quality  at  the  same  time  in  the  place  of  shipment,  together  with  interest  on 
laidamoun*  from  the  time  the  goods  should  have  arrived,  less  the  cost  of 
transportation.  Galena  &  Chicago  Union  R.  Co.  e.  Rae,  18  III.  488;  Cowley 
••Davidson,  18  Minn.  02;  Harvey  e.  Connecticut  &  P.  R.  Co.,  124  Mass. 421. 

And  where  the  article  which  the  carrier  refuses  to  carry  is  perishable  in  its 
nature,  the  shipper  must  not  remain  supine,  but  must  adopt  whatever  means 
are  at  hand  to  forward  the  goods  at  once.  He  cannot  at  his  leisure  send 
them  forward  in  parcels,  and  hold  the  carrier  liable  for  the  difference  in 
freight    Ward's  Central  &  Pacific  Lake  Co.  e.  Elkins,  84  Mich.  480. 

Measure  of  Damages  in  Case  of  Delirery  at  Wrong  Destination. — Where  the 
carrier  delivers  goods  at  t ho  wrong  destination,  the  measure  of  damages  is 
the  difference  between  the  value  of  the  goods  at  the  point  where  they  are 
delivered  and  the  value  at  the  point  where  thev  should  have  been  delivered. 
Galena  &  Chicago  Union  R.  Co.  e.  Rae,  18  III.  488. 

Measure  of  Damages  in  Case  of  JRefusal  to  Ddioer. — Whore  the  carrier 
refuses  to  deliver  the  goods,  except  upon  uu  nnrcasonablo  condition,  this  will 
he  deemed  equivalent  to  a  conversion,  and  the  measure  of  damages  will  be 


336        BALTIMORE  AKD  OmO  B.  B.  00.  V.  HUXPHRST. 

the  Talue  of  the  goods  at  the  time  of  the  conversion.  Loeffler  e.  Keokuk 
Nath.  Line  P.  Co.  7  Mo.  App.  186;  Rice  o.  Indianapolis  &  St.  Louis  II.  Co., 
8  Mo.  App.  27. 

Mow  Value  it  BslimaUd. — In  order  to  determine  the  value  of  the  goods  at  the 
point  of  destination,  the  current  newspHpers,  giving  the  general  state  of  the 
markets,  artf  admissible  in  evidence,  and  are  deemed  far  more  reliable  than 
private  memoranda.     Sisson  e.  Cleveland  &  Toledo  R.  Co.,  14  Mich.  489. 

Where  the  only  evidence  of  value  is  the  price  stated  in  the  bill  where  the 
g6ods  were  purchased,  the  jury  is  confined  to  this  alone.  Blumcnthal  v. 
Brainerd,  88  Vt.  402. 

Where  the  liability  of  the  first  carrier  has  terminated  short  of  the  point  of 
destination  by  handing  the  goods  over  to  a  connectinff  line,  the  condition  of 
the  goods  at  the  point  of  destination  is  nevertheless  admissible  in  an  action 
against  the  first  carrier  for  an  unreasonable  delay  occurring  on  iiis  line.  Mar- 
shall e.  New  Tork  Central  R.  R.  Co.,  45  Barb.  .602. 

Measure  of  DamoQee  where  Ooode  are  Damaged  hy  Delay. — The  mere  fact 
that  the  goods  are  damaged  by  the  delay  docs  not  render  the  carrier  liable  for 
their  full  value,  if  they  are  still  applicable  to  tho  intended  use.  Hackctt  v. 
B.  C.  &  M.  R.  Co.,  86  N.  H.  800. 

Where  goods  have  been  delayed,  and,  on  their  arrival,  expense  is  neces- 
sarily incurred  to  put  them  in  salable  condition,  the  carrier  must  also  bear 
this  expense.    Winnee.  Illinois  Central  R.  Co.,  81  Iowa,  688. 

Intereit, — As  has  been  said,  interest  is  allowed  on  the  amount  rccoYcred 
from  the  time  when  the  goods  should  have  been  delivered.  Kyle  v,  Laurens 
R.  R  Co.,  10  Rich.,  8.  C.  882;  Robinson  Bros.  e.  Merchants*  Dispatch  Co., 
46  Iowa,  470.  But  the  allowance  of  interest  is  to  some  degree  within  the 
discretion  of  the  court,  and  where  there  has  been  no  negligence  on  the  car- 
rier's part,  tho  recovery  of  interest  is  not  permitted.  Gray  e.  Missouri  lUver 
Packet  Co.,  64  Mo.  47. 

Faeter^e  Cammieeion. — ^The  amount  of  the  factor's  commission  on  tho  Talae 
of  the  goods  is  not  allowed  as  an  abatement.  Kyle  e.  Laurens  R.  R.  Co.,  10 
Rich.,  8.  C.  882. 

Freight, — Although  the  amount  of  tho  freight  is  generally  deducted  from 
the  damages,  yet  there  can  be  no  such  deduction  when  the  amount  of  the 
freight  does  not  appear.     Gray  e.  Missouri  River  Packet  Co.,  64  Mo.  47. 

Meaaure  of  Damagee  where  Ooode  are  Bold. — Where  goods  are  forwarded  by 
a  carrier  in  pursuance  of  a  contract  of  sales  between  the  consignor  and  con- 
signee, the  contract  price  furnishes  the  measure  of  damages  in  case  of  loss  or 
delay.  Illinois  Central  R.  Co.  e.  McClellan,  64  III.  68;  Medbury  e.  New 
Tork  &  Eric  R.  Co.,  26  Barb.  664.  And  where,  in  consequence  of  such  de- 
lay, the  vendee  refuses  to  accept  the  goods,  and  in  consequence  they  have  to 
be  subsequently  sold,  tho  measure  of  damages  is  tho  difference  between  the 
contract  price  and  the  value  on  the  day  when  they  are  actually  delivered. 
Deming  e.  Grand  Trunk  Railroad  Co.,  48 N.  II. 466. 

This  rule  applies  even  when  the  consignee  has,  under  the  contract,  the  op- 
tion to  accept  or  refuse  the  goods.     Magnin  e.  Dinsmore,  62  N.  Y.  85. 

Where  Special  Damage  t$  Oecationed  hy  Loee  or  Delay, — ^Many  important 
questions  have  arisen  where  special  damaj^cs  have  been  occasioned  by  loss  or 
delay  in  determining  how  far  the  sjx^cial  circumstances  may  be  taken  into  ac- 
count. Tho  rule  upon  this  point  is  thus  laid  down  in  Medway  e.  New  Tork 
A  Erie  R.  Co.,  26  Barb.  664: 

**  Compensation  for  the  actual  loss  sustained  is  the  fundamental  principle 
upon  which  our  law  bases  the  allowance  of  damans.  It  will  not,  indeed, 
make  this  allowance  upon  a  calculation  of  speculative  profits,  for  this  would 
bo  proceeding  upon  contingencies,  and  would  involve  the  subject  in  too  much 
uncertainty.  It  would  be  too  difficult  for  practical  application.  Nor  will 
ihe  law  indemnify  for  remote  or  indirect  losses.    The  loss  must  be  the  natu- 
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nl  and  proximate  consequence  of  the  act,  and  when  this  can  bo  ascertained 
without  UDcertainty,  the  principle  of  compensation  will  be  adopted." 

The  leading  case  on  that  point  is  Hadley  «.  Bazendale,  9  £xch.  840.  In 
this  case  the  shaft  of  a  mill  httving  broken,  the  same  was  sent  oil  by  defend* 
ant,  a  common  carrier,  as  a  pattern  for  a  new  one.  The  torricr  was  informed 
at  the  time  that  the  mill  was  stopped  in  consequence  of  the  accident,  and 
that  work  could  not  be  resumed  until  a  new  shaft  was  obtained.  There  was 
tn  unreasonable  delay,  however,  in  transporting  the  old  shaft,  in  consequence 
of  which  the  new  shaft  was  delayed.  Plaint!^  in  an  action  against  the  car- 
rier, sought  to  recoTer  the  loss  of  profits  occasioned  thereby,  but  his  claim 
was  disallowed.    The  following  is  the  language  of  the  court : 

"  Where  two  parties  have  made  a  contract  which  one  of  them  has  broken, 
the  damages  which  the  other  party  oueht  to  receive  in  respect  of  such  breach 
of  contract  should  be  such  aa  may  fairly  and  reasonably  be  considered  either 
•rising  naturally,  i.e.,  according  to  the  usual  course  of  things  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties  at  the  time  they  made  the  contract,  aa 
the  probable  result  of  the  breach  of  it.  Now  if  the  special  circumstances 
nnder  which  the  contract  was  actually  made  were  communicated  by  the 
plaintiffs  to  the  defendants,  and  thus  known  to  both  parties,  the  damages 
resulting  from  the  breach  of  such  a  contract,  which  they  would  reasonably 
contemplate,  would  be  the  amount  of  injury  which  would  ordinarily  follow 
from  a  breach  of  contract  under  these  special  circumstances  so  known  and 
communicatecL  But,  on  the  other  hand,  if  these  special  circumstances  were 
wholly  unknown  to  the  party  breaking  the  contract,  he,  at  the  most,  could 
only  be  supposed  to  have  had  in  his  contemplation  the  amount  of  injury 
which  would  arise  generally  and  in  the  great  multitude  of  cases  not  affectca 
by  any  special  circumstances  from  such  a  breach  of  contract.  For  had  the 
special  circumstances  been  known,  the  parties  might  have  specially  provided 
for  the  breach  of  contract  by  special  terms  as  to  the  damage  in  that  case,  and 
of  thb  advantage  it  would  be  very  unjust  to  deprive  them." 

This  may  be  considered  as  a  very  fair  and  full  statement  of  the  principlea 
involved.    American  cases  lay  down  substantially  the  same  rule. 

In  ^cksburg  &  Meridian  B.  B.  Co.  v.  Ragsdale,  40  Miss.  458,  the  court 
declared  it  impossible  to  lay  down  any  fixed  rule  for  assessing  the  damages 
in  those  cases,  but  enunciated  the  following  important  principles: 

1.  The  proximate  and  natural  consequences  of  the  breach  must  be  always 
considered.  2.  Such  consequences  as  from  the  nature  and  subject-matter  of 
the  contract  may  be  reasonably  deemed  to  have  been  in  the  contemplation  of 
the  parties  at  the  time  the  contract  was  entered  into  may  be  consiacrcd.  S. 
IHunages  which  may  fairly  be  supposed  not  to  have  been  the  necessary  and 
natural  sequence  of  the  breach  cannot  bo  recovered,  unless,  by  the  terms  of 
the  agreement,  or  by  express  notice,  they  are  brought  within  the  expectation 
of  the  parties.  4.  Loss  of  profits  in  business  cannot  be  allowed,  unless  the 
data  of  estimation  are  so  definite  and  certain  that  they  can  be  ascertained 
reasonably  by  calculation,  and  then  the  carrier  must  have  notice,  either  from 
the  nature  of  the  contract  itself,  or  by  explanation  of  the  circumstances,  at 
the  time  the  contract  was  made,  that  such  damages  would  ensue  from  non- 
performance. 5.  If  the  contract  is  made  with  reference  to  embarking  in  a 
new  business,  the  speculative  profits  therein  which  may  be  supposed  to  have 
been  defeated  by  the  breach  cannot  be  recovered.  6.  Where  the  articles  in 
question  is  to  bo  applied  to  a  particular  use,  and  this  is  known  to  the  carrier, 
he  is  liable  for  all  damages  fairly  attributable  to  the  delay.  7.  The  party 
injured  must  not  remain  supine,  but  must  take  such  steps  to  reduce  his  loss 
as  lie  in  his  power. 

From  the  cases  above  referred  to,  and  from  those  to  be  cited,  certain  gen* 
eitl  principles  may  be  inferred. 

9A.A£.RCas.— 22 
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of  SpetMl  Cireutfutanea. — Where  a  carrier  is  notified,  either 
expressly  by  the  nature  of  the  articles,  or  by  custom  of  any  special  circum- 
ttances  which  make  delay  or  loss  of  particular  moment  to  the  cousi^ce,  he 
is  liable  to  respond  in  damages  for  all  injury  ivhich  he  might  reasonably  have 
foreseen  woula  occur;  but  unless  such  uotico  is  given,  ho  is  not  liable  fur- 
ther thaa  is  indicated  above. 

Illinois  Central  R.  Co.  e.  Cobb  et  a1.,  04  111.  128;  Vicksburg  &  M.  B.  R 
Co.  «.  Bagsdale,  46  Miss.  458;  Qeo  v.  Lnncasliiro  &  Torksliire  R  Co.,  6  II.  <& 
N.  211;  Toledo,  W.  &  W.  R  Co.  «.  Lockhart,  71111.027;  King©.  Wood- 
bridge,  84  Vt.  666;  Chicago,  B.  &  Q.  R.  R  Co.  v.  Ualc,  83111.  860;  Great 
Western  R  Co.  e.  Redmayne,  L.  R.,  1  C.  P.  829. 

Where  a  saw-mill  is  delayed  in  transportation,  the  expense  of  idle  bands 
and  the  loss  of  profits  from  contracts  actually  on  hand  is  recoverable.  The 
carrier  might,  from  the  nature  of  the  article,  have  foreseen  the  loss.  Vicks* 
burg  &  M.  R  R  Co.  v.  Ragsdale,  40  Miss.  458;  and  so  where  the  delay  was 
occasioned  in  carrying  live-stock  to  market,  where  the  carrier  had  contracted 
to  deliver  them  on  a  certain  day,  which  was  market-day,  it  was  held  that  the 
said  carrier  was  liable  for  the  expcuses  of  keeping  the  cattle  till  the  next 
market-day.  Toledo,  W.  &  W.  R  Co.  «.  Lockhart,  71  UL  627;  King  e. 
Woodbridge,  84  Vt.  665. 

In  Priestly  v.  Northern  I.  &  C.  R.  Co.,  26  III.  205,  certain  raachincry  was 
unduly  delayed,  and  suit  was  brought  against  the  carrier.  The  court,  in  ita 
opinion,  says: 

*'  Had  the  plaintiffs  notified  the  defendants  for  what  purpose  tbej  de- 
signed the  machinery  and  the  circumstances  of  their  necessities,  they  might 
have  brought  forward  other  topics  and  elements  of  damage,  such  as  they 
attempted  to  show  on  the  trial — that  a  large  number  of  hands  were  of  necea- 
sity  under  pay  and  idle,  loss  of  promised  custom  out  of  which  profits  would 
have  been  made.  In  the  absence  of  notice  proof  of  this  kind  was  properly 
rejected." 

And  where  the  carrier  knew  that  certain  com  entrusted  to  its  care  was  to 
be  sold  to  the  Government  at  a  certain  price,  it  was  held  liable,  having 
lost  the  corn,  for  the  amount  which  the  Government  would  have  paid.  Illi- 
nois Central  R  Co.  v.  Cobb  et  al.,  64  III.  128. 

But  the  notice  will  not  be  construed  to  extend  the  carrier*s  liability  any 
further  than  it  may  be  inferred  from  its  terms  to  have  informed  the  carrier 
'of  the  probable  results  of  failure  on  his  part  punctually  to  fulfil  his  contract. 
Home  V.  Midland  R  Co.,  L.  R,  8  C.  P.  181. 

Butiness  ProfiU^Exuting  ContracU, — The  loss  of  mere  speculative  profits 
in  consequence  of  the  delay  of  the  carrier,  or  his  failure  to  deliver  the  goods, 
is  not  an  element  of  damage.  The  recovery  is  limited  to  compensation  for 
loss  of  profits  on  existing  contracts.  Chicago,  B.  &  Q.  R.  Co.  v.  Hale,  83  111. 
860;  Frazer  «.  Smith,  64  III.  128;  Priestly  v.  Northern  Ind.  &  C.  R  Co.,  2& 
m.  206 ;  Vicksburg  &  M.  R  Co.  «.  Ragsdale,  40  Miss.  458.  Where,  there- 
fore,  in  an  action  for  an  injury  to  a  jack,  plaintiff  endeavored  to  include  in  his 
damages  the  amount  of  profits  he  might  have  recovered  from  letting  the  ani- 
mal out  to  serve  mares,  it  was  held  that,  there  being  no  evidence  that  plain- 
tiff had  mads  contracts  to  that  effect,  or  notified  the  defendant  thereof,  his 
damages  must  be  confined  to  the  value  of  the  jack.  On  the  other  hand,  where- 
there  was  unreasonable  delay  in  transporting  a  saw-mill,  the  plaintiff  was  held 
entitled  to  recover  for  loss  on  contracts  actually  entered  into  and  on  hand 
pending  the  delay.     Vicksburg  &  M.  R.  R.  Co.  d.  Ragsdale,  46  Miss.  468. 

Consequential  and  Remote  Damages, — In  some  cases  the  damages  sought  to 
be  recovered  are  so  evidently  consequential  that  there  is  no  room  for  ques- 
tion. A  consignee  cannot  recover  for  his  loss  of  time  in  waiting  for  delayed 
goods.   Ingledew  o.  Northern  R  Co.,  7  Qray,  86.   Kor  for  his  hotel  expenses 
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dariogthe  same  period.    Woodger  «.  Great  Western  R  Co.,  L.  R.,  2  0.  P' 
818. 

In  Pennsylvania  R.  R.  Co.  v.  Titusvillo  Plank  Road  Co.,  71  Pa.  St.  850,  the 
railroad  compaoy  undertook  to  carry  certain  planks  from  one  station  to 
another,  'which  were  to  be  used  in  makiug  a  plank  road.  They  were  not 
carried  according  to  agreement,  and  the  consignee  was  allowed  to  recover' 
the  difference  between  the  prices  of  plank  at  the  two  stations.  The  court- 
held,  however,  that  it  was  error  to  instruct  the  jury  that  plaintiff  was  enti- 
tled, in  addition,  to  recover  the  increased  expense  of  putting  down  the  plank- 
road  consequent  upon  the  non-delivery.  As  to  this  point  Sharswood,  J.,  re-^ 
marked : 

'*  To  say  that  the  increased  expense  of  labor  inputting  down  the  planks  in 
consequence  of  such  delay  would  be  such  an  immediate  and  proximate  effect 
as  ought  to  bo  charged  to  the  common  carriers  seems  to  be  entirely  too  in- 
definite. It  would  include  a  rise  of  wages,  stormy  weather,  bad  roads  in  con- 
sequence, which  would  have  been  entirely  beyond  what  would  naturally  have 
been  within  the  view  of  the  parties,  and  might  well  have  happened  even  had 
the  railroad  company  punctually  performed  its  duty.  The  natural  conse- 
quences of  delay  and  stoppage  of  work  and  payment  of  wages  and  expenses 
arising  therefrom,  and  the  loss  from  not  having  the  work  finished  at  the 
time  it  otherwise  would  have  been,  for  the  rule." 

EtDdcutory  Contracts, — In  an  action  against  a  carrier  for  breach  of  an  execu- 
tory contract  to  carry  goods,  the  measure  of  damages  is  the  difference  between 
the  market  value  of  the  goods  at  the  intended  points  of  shipment  and 
delivery,  less  the  freight.  The  fact  that  the  owner  of  the  goods  informed 
the  carrier  at  the  time  of  making  the  contract  that  ho  did  so  because  he 
wished  to  make  contracts  with  third  ];>ersons  for  the  sale  of  the  goods  to 
them,  docs  not  entitle  him  to  recover  of  the  carrier  the  profits  which  he  would 
have  made  out  of  such  contracts  but  for  the  breach  of  the  contract  of  car- 
riage. 

Harvey  «.  Connecticut  A  P.  R  Co.,  124  Mass.  421. 


Hebbhian 

V. 
BtTBLINGTON,  CeDAB  BaPIDS  &  NoBTHERN  Bt. 

(57  loioa  Beparts,  187.) 

An  action  under  chapter  68,  Acts  Fifteenth  General  Assembly,  for  fivB 
times  the  amount  paid  as  freight,  in  case  of  an  overcharge,  is  an  action  for  a 
statutory  penalty,  and,  under  section  2529,  Code,  is  barred  in  two  years. 

Appeal  from  Fayette  eircnit  Court. 

The  plaintiff  avers  that  in  Febniary  and  March,  1879,  he  shipped 
from  "West  Union  to  Pottsville,  Iowa,  certain  grain,  seed  and  uork 
over  tLe  defendant's  road  ;  that  the  defendant  demanded  of  iiim, 
and  received  as  freight  for  sucli  shipment,  $265.50  more  than  was 
allowed  by  law ;  that  the  defendant  did  so  in  violation  of  law,  to 
the  damage  of  the  plaintiff  in  five  times  the  amount  of  the  over* 
charge,  to- wit,  the  sum  of  $1,327.50  for  which  he  asks  judgmenL 
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Tlie  defendant  demurred  to  the  petition  on  the  ground  that  it 
showed  that  tlie  recovery  sought  was  for  a  statute  penalty,  and  that 
the  cause  of  action  having  accrued,  if  at  all,  more  than  two  years 
prior  to  the  commencement  of  the  action,  is  barred  by  the  statute 
of  limitations.  The  court  sustained  tlie  demurt*er,  and  the  plaintiff 
standing  by  his  petition,  judgment  was  rendei'ed  for  the  defendant. 
The  plantiff  appeals. 

Rickel,  West  &  Eastman  and  D.  W.  Clements  for  appellant 

J.  &  S.  K.  Tracy,  for  appellees. 

Adams,  C.  J. — Action  to  recover  a  statute  penalty  mnst  be 
brought  within  two  years  from  the  time  tlie  cause  of  action  accrned. 
Code,  §  2529.  If  the  recovery  sought  m  this  case  is  for  a  statute 
penalty,  the  action  is  ban-ed.  Whether  tlie  recovery  sought  is  for 
a  statute  })enalty  is  the  question  in  the  case.  The  amount  claimed, 
which  is  precisely  five  times  the  alleged  overcharge,  would  seem  to 
indicate  tliat  the  action  was  brought  under  charter  68  of  the  Laws 
of  the  Fifteenth  General  Assembly.  We  coUld  not  sav  absolutely 
from  the  petition  that  it  was,  but  the  counsel  upon  both  sides  have 
so  treated  the  action  in  their  arguments  and  we  think  that  we  ought 
to  assume  that  it  should  be  so  treated  by  us.  That  statute  fixed  cer- 
tain maximum  rates  of  charges  for  transportation  of  freight,  and 
provided  that  a  violation  of  the  act  by  demanding  more  than  the 
maximum  rates  should  be  deemed  a  misdemeanor,  to  be  punished, 
by  a  penalty  of  forfeiture  of  $500  to  the  school  fund.  It  also  pro- 
vided that  for  a  violation  of  the  act,  the  company  should  "  forfeit 
and  pay  to  the  person  injured  five  times  the  compensation  or 
charges  illegally  taken  or  demanded,  or  five  times  the  amount  of 
damages  caused,  as  the  case  may  be,"  etc 

The  plaintiff  insists  that  notwithstanding  the  use  of  tlie  word 
"  forfeit,"  the  action  is  to  be  regarded  as  brought  for  indemnity, 
and  that  the  provision  allowing  the  recovery  of  five  times  the  ainonnt 
of  the  overcharge,  was  designed  merely  to  fix  the  measure  of  the 
plaintiff's  indemnity.  He"  relies  on  Koons  v,  C.  &  N.  W.  R.  Co. 
23  Iowa,  493.  That  action  was  brought  under  the  statute  allowing 
double  damages  for  the  stock  injured  whei^  a  notice  has  been 

?;iven,  etc.  The  action  not  having  been  brought  within  two  years 
rom  the  time  the  cause  of  action  accrued,  the  defendant  claimed 
that  the  action  was  barred.  The  question  presented  was  as  to 
whether  tlie  recovery  sought  was  for  a  statute  penalty,  and  it  was 
held  that  it  was  not.  It  appears  to  us,  however,  that  there  is  a 
marked  distinction  between  the  statute  under  which  that  action 
was  brought  and  the  statute  under  which  this  is  brought.  In  Uiat 
case  the  coui-t  said :  ^^  This  law  does  not  give  to  the  injured  or 
aggrieved  party  a  fixed  statutory  recompense  for  the  wrong,  but, 
without  speaking  of  forfeiture  or  penalty,  gives  damages  to  the  ex- 
tent of  the  injury,  and,  in  action  brought,  double  that  amount  for 
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ftp  iicp:lcct  or  refusal  to  pay  after  doe  notice."    The  court  further 
said:  "It  is  ^vell  to  remember  that  the  amount  of  injury  in  these 
<i3scs  b  usually  not  large,  and  that  the  expense  of  litigation  is  fre- 
quently as  great  as  the  value  of  the  property  destroyed.     The  pur- 
pose of  the  statute  was  comi^ensation  to  the  owner  rather  than  the 
pnnishment  of  the  company.    If  a  case  arises  entitling  a  pai*ty  to 
^Ucf,  simple,  actual  compensation  is  all  that  the  company  is  re- 
quired to  make  if  it  shall  comply  with  the  owner's  demand.     If  it 
^ists,  Iiowever,  his  claim  after  due  notice,  and  he  shall  be  corn- 
Polled  to  resort  to  the  court,  then  his  compensation  is  to  be  double 
yiis  amount."    We  have  quoted  somewhat  fully  in  order  to  set 
forth  tbe  principles  upon  which  the  decision  was  deemed  to  rest. 
It  Avill  be  seen  tnat  the  fact  that  neither  the  word  forfeiture  nor 
Peualty  was  used  was  deemed  significant.     The  statute  under  which 
^0  present  action  is  brought  expressly  provides  that  the  company 
jiaJj  pay  the  amount  recoverable  as  a  forfeiture.     A&:ain,  the  double 
^ma^  for  injuiy  to  stock  are  allowed  by  reason  o?  the  neglect  to 
P^y  single  damages.    The  design  is,  as  the  court  thought  in  the 
^^  cited,  to  stimulate  the  company  to  the  payment  of  the  single 
aa/uages  without  delay  or  liti^tion.     The  forfeiture  under  tlie 
^^ute  in  question  take  place  immediately  upon  the  overcharge 
.'^S   made,  and  because  a  misdemeanor  has  thereby  been  com- 
1^^^    No  offer  to  refund  the  amount  of  the  overcnarge  would 
L^^^t  the  enforcement  of  the  forfeiture.     This  to  our  mmd  shows 
^^  clearly  that  the  essential  object  of  the  provision  was  not  to 
iSS:«^  the  aggrieved  individual  an  adequate  remedy,  but  to  pro- 
Nf^the  public  by  deterring  i*ailread  companies  from  committing 
tbe  misdemeanor  which  a  violation  of  the  act  was  declared  to  be. 
The  provision  then  is  essentially  criminal  rather  than  remedial. 
This  IS  sufficient  to  enable  us  to  determine  what  statute  of  limita- 
tions applies.     We  might  concede  that  the  provision  has  a  remedial 
element  in  it,  but  that  would  not  change  the  case  if  such  is  not  the 
easential  element. 

Bat  it  is  urged  by  the  plaintiff  that  if  the  provision  is  to  be  re- 
garded as  criminal,  then  an  action  in  the  name  of  the  State  to 
enforce  the  forfeiture  provided  in  behalf  of  the  school  fund,  should 
be  held  to  be  a  bar  to  an  action  to  enforce  the  forfeiture  pro- 
vided in  behalf  of  the  aggrieved  individual. 

Bat  where  the  statute  imposes  two  distinct  penalties  for  the  same 

act,  as  in  this  case,  and  the  penalties  are  not  alternative,  the 

enforcement  of  one  should  not,  we  think,  prevent  the  enforcement 

of  the  other.     In  our  opinion  the  demurrer  was  properly  sustained. 

Affirmed. 

SUPPLEMENTAL  OPINION^ 

Adams,  Ch.  J. — ^A  petition  for  a  rehearing  having  been  filed, 
we  have  re-examined  the  case  in  the  light  of  it,  and  have  to  say 
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that  while  many  considerations  of  no  little  weight  are  urged  in 
favor  of  a  revei'sal,  vre  feel  reasonably  satisfied  with  the  conclusion 
reached,  and  tliink  that  the  petition  must  be  oyeriiiled.  We  deem 
it  proper,  however,  to  add  a  few  words  to  what  we  have  already 
said: 

In  holding  that  the  recovery  songht  is  for  a  statate  penalty  we 
do  not  claim  that  the  ruling  can  be  supported  by  reasoning,  having 
the  force  of  a  mathematical  demonstration.  The  recovery  given, 
is  given  to  the  aggrieved  party,  and  was  doubtless  designed  to 
cover  the  damaged  sustained  by  him,  and  bar  any  other  recovery. 
Looking  at  the  provision  in  this  aspect  simply,  it  would  seem  to  be 
remedial.  And  while  the  word  forfeit  is  used,  it  has  been  held  that 
tlie  use  of  such  word  does  not  pixjvent  the  recovery  from  beins^  re- 
garded simply  as  a  remedy.  Stockwell  v.  United  States,  13  Wall., 
531.  Yet  we  think  that  it  cannot  be  denied  that  the  essential  idea 
of  forfeittti-e  is  a  loss  of  property  inflicted  by  way  of  punishment 
See  Bouvicr's  Law  Dictionary,  and  cases  cited.  In  confirmation  of 
this  view  we  showed  that  this  court  in  Koons  v.  C.  &  N.W.  RCc, 
had  deemed  the  absence  of  the  word  forfeiture  significant  as  indi- 
cating that  punishment  was  intended ;  and  so  we  thought  that  the 
same  court  should  deem  the  presence  of  the  word  significant  as 
indicating  that  punishment  was  intended.  Because  one  legislative 
body  has  departed  in  the  use  of  the  word  from  its  strict  meaning, 
and  used  it  without  intending  punishment,  it  does  not  follow  that 
our  legislature  made  the  same  departui'e.  We  cannot  hold  that  it 
did,  unless  the  whole  provision  taken  together  would  so  indicate. 
Now,  when  we  come  to  look  into  the  statute,  we  find  the  recovery 
given  a  very  extraordinary  one,  if  regarded  as  intended  to  be  mere 
compensation.  Double  damages,  as  in  Koon  v.  Bailroad  Co.,  may 
well  enough  I>e  held  to  be  intended  as  mere  compensation,  but  it 
does  not  lollow  that  quintuple  damages  could  be  so  held  witb  the 
same  propriety.  We  do  not  say  that  the  size  of  the  multiple  is  to 
be  urged  as  conclusive.  Probably  it  should  not.  The  most  that 
we  can  say  is,  that  taking  the  provision  altogether  we  cannot  divest 
our  minds  of  the  conviction  that  something  moi-e  than  compensa- 
tion was  i^itended — something  by  way  of  punishment  to  secure 
compliance  with  the  law.  If  we  are  correct,  then  the  plaintiff  is 
seeking  to  recover  something  as  a  statute  penalty,  and  he  should,  we 
think,  have  brought  his  action  within  the  shorter  period  of  limitar 
tion. 

At  this  point  we  are  met  with  the  proposition  that  while  it  may 
be  true  that  so  much  of  the  plaintifiPs  claim  as  embraces  a  statute 
penalty  may  be  barred,  yet  the  whole  is  not  barred,  and,  therefore, 
the  demurrer  was  improperly  sustained.  To  this  we  think  that  it 
may  be  said  that  the  claim  must  be  regarded  as  a  unit,  and  we  can- 
not apply  one  provision  of  the  statute  of  limitations  to  one  part  of 
it  ana  another  provision  to  another  part. 
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It  is  proposed  in  the  following  noto  to  collect  tbe  chief  authorities  on  the 
law  of  excessivo  f relglit  charges  and  freight  discriminations,  and  to  give  a 
brief  account  of  thA  existing  state  of  tho  law  upon  these  topics. 

A  somewhat  different  view  has  been  taken  of  the  common  law  doctrines  on 
this  subject  ia  £nglandand  tho  United  States.  In  Enpfland  the  doctrines  in 
vogue  are  thus  set  out  by  Blackburn,  L.J.y  in  Great  Western  K.  Co.  v.  Sut- 
ton, L.  R,  4  Enff.  &  If.  App.  226 : 

^^  At  common  law  a  person  holding  himself  out  as  a  common  carrier  on 
goods  was  not  tinder  any  obligation  to  treat  all  customers  equally.  Tho  obli- 
gation which  the  common  law  imposed  uuon  him  was  to  accept  and  carry  all 
goods  delivered  to  him  for  carriage  accorainff  to  his  profession  (unless  he  had 
some  reasonable  excuse  for  not  doing  so)  on  being  paid  a  reasonable  compen- 
sation for  so  doing;  and  if  the  carrier  refused  to  accept  such  goods,  an  action 
lay  against  him  for  so  refusing;  and  if  tho  customer,  in  order  to  induce  the 
carrier  to  perform  the  duty  paid,  under  protest,  a  larger  sum  than  was  rca- 
aonable,  he  might  recover  back  the  surplus  beyond  what  the  carrier  was  enti- 
tled to  receive,  in  an  action  for  money  had  and  received  as  being  money 
extorted  from  him. 

*^But  the  fact  that  he  charged  others  less,  though  it  was  evidence  to  show 
that  the  charge  was  unreasonable,  was  no  more  than  evidence  tending  that 
way.  There  was  nothing  in  the  common  law  to  hinder  a  carrier  from  carrying 
for  favored  individuals  at  an  unreasonably  low  rate  or  even  gratis.  All  that 
the  law  required  was  that  he  should  not  charge  any  more  than  was  reasonable. 
Baxendale  o.  Eastern  Counties  B.  Co.,  4  C.  B.  (N.  S.)  78;  Branley  «.  South 
Eastern  R  Co.,  12  C.  B.  (N.  S.)  74. 

'*But  when  railways  came  into  operation,  and  it  was  found  that  they  prac- 
tically superseded  all  other  modes  of  transit,  it  became  a  question  for  the 
Legislature  how  far  they  would,  when  granting  numerous  persons  power  to 
make  a  railway  and  act  as  carriers  on  that  line  impose  on  them  restrictions 
beyond  what  the  common  law  imposed  on  ordinary  carriers." 
Great  Western  B.  Co.  t.  Sutton,  L.  R,  4  Eng.  &  Ir.  App.  226. 
The  court  then  enumerates  at  length  the  various  Acts  of  Parliament  passed 
prohibiting  unjust  discriminations,  and  regulating  the  rate  of  freights  and 
fares.  The  reader  is  referred  to  tho  following  cases  for  the  construction  of 
these  acts : 

Parker  v.  Great  Western  B.  Co.,  7  M.  &  G.  258;  Same  «.  Same,  11  C.  B. 
545;  Edwards  c.  Great  Western  B.  Co.,  11  C.  B.  588;  Crouch  e.  Gt.  North- 
era  R.  Co..  9  Exch.  556;  8.  C.  11  Ex.  742;  Piddington  v.  8.  E.  R.  Co.,  6  O. 
B.  (N.  8.)  Ill;  Garten  v,  Bristol  &  Exeter  B.  Co.,  1  B.  &  8.  112;  Baxendale 
t.  Gt.  Western  B.  Co.  16  C.  B.  (N.  8.)  187;  Branley  «.  8.  E.  B.  Co.,  12  C.  B. 
(N.S.)03;  Nicholson  v.  Gt.  Western  B.  Co.,  6  C.  B.  (N.  8.)  366;  Ransoms 
«.  Gt.  Eastern  R.  Co.,  4  C.  B.  (N.  8.)  186,  159  8.  C.  27  L.  G.  (N.  8.)  0.  P. 
166;  Great  Western  B.  Co.  e.  Sutton,  L,  B.,  4  Eng.  &  Ir.  App.  226. 

In  tho  United  States  a  totally  different  view  is  taken  of  the  common  law 
doctrines,  and  it  seems  to  be  held  that  discrimination  of  rates  is  illegal  inde- 
pen<lent  of  statute. 

In  New  Jersey  it  has  been  held  that  a  contract  based  upon  such  discrimi- 
nation is  void.  Messenger  «.  Pennsylvania  B.  Co.,  86  N.  J.  L.  407.  The 
court  in  this  case  said : 

"It  was  one  of  the  primary  obligations  of  the  common  carrier  to  receive 
and  carry  all  goods  offered  for  transportation  on  receiving  a  reasonable  hire. 
If  he  refused  the  offer  of  such  goods,  he  was  liable  to  an  action,  unless  he 
conkl  show  a  reasonable  ground  for  his  refusal.  Thus  in  the  very  foundation 
and  substance  of  the  business,  there  was  inherent  a  rule  which  excluded  a 
preference  of  one  consignor  of  goods  over  another.  The  duty  to  receive  and 
csrry  was  due  to  every  member  of  the  community,  and  was  due  in  an  equal 
measure  to  each.    Nothing  can  be  clearer  than  that  under  the  prevalence  of 
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ibis  priDciple,  a  common  carrier  could  not  agree  to  carry  one  man*a  goods  ill 
preference  to  those  of  another.  •  •  .  Becogniziog  this  as  a  settled  docv 
trioe,  I  nm  not  able  to  see  how  it  is  admissible  for  a  common  carrier  to  de- 
mand a  didcrent  hire  from  various  persons  for  an  identical  kind  of  service 
under  identical  conditions." 

In  New  Hampshire  there  is  a  decision  of  like  effect.  McDuffee  o.  Portland 
&  Rochester  R.  Co.,  52  N.  H.  430.  The  hiw  there  may  be  stated  to  be  in 
country,  io dependent  of  statute,  that  it  is  the  duty  of  a  carrier  in  the  per- 
formance of  his  public  duty,  not  to  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  or  in  favor  of  any  person,  and  not  to  subject  any 
person  to  any  undue  or  unreasonable  prejudice  or  disadvantage  in  respect  of 
terms,  facilities,  or  accommodations.  If  ho  does  so,  he  is  liable  in  an  action 
on  the  case  to  the  party  injured. 

In  Hays  «.  Pennsylvania  Co.,  13  Fed.  Rep.  809,  the  doctrine  is  thus  stated: 

*^  Discriminations  in  the  rate  of  freight  charged  by  a  railroad  company  to 
a  shipper,  based  solely  on  the  amount  of  freight  shipped,  without  reference 
to  any  conditions  tending  to  decrease  the  cost  of  transportation,  are  contrary 
to  public  i>oliey,  and  the  party  charged  the  greater  rate  is  entitled  to  recover 
the  excess  paid  by  him." 

See  in  further  support  of  the  doctrines  above  laid  down  the  following 
cases: 

Southern  Express  Co. «.  6t  Louis,  etc  R.  Co.,  10  Fed.  Rep.  210,  869;  8 
Am.  &  £ng.  R.  Cas.  594;  Texas  Express  Co.  «.  Tex.  &  Pac.  R  Co.,  6  Fed. 
Rep.  430;  Southern  Express  Co.  «.  Memphis,  etc.,  R.  Co.,  13  Cent.  L.  J.  68; 
Sand  ford  «.  Railroad  Co.,  24  Pa.  St.  848;  New  Eng.  Express  Co.  v.  Maine 
Cent.  R.  Co.,  57  Me.  188;  McDuffee  v,  Portland  &  R.  R.  Co.,  52  N.  H.  480. 

It  is  clear  on  principle  that  a  railroad  company  cannot  unfairly  discrimi- 
nate in  its  own  favor. 

Cumberland  Valley  R.  Co.'s  Appeal,  62  Pa.  St.  218.  See  also  annotations 
to  8  Am.  &  Eng.  Railroad  Cas.  594.  A  railroad  company  cannot  charge  dif- 
ferent rates  for  transporting  grain  to  different  warehouses  in  the  same  city. 

Vincent  v.  Chicago  &  Alton  R.  Co.,  49  111.  88. 

Nor  can  it  excuse  itself  for  failure  to  deliver  grain  at  one  warehouse  on  the 

ground  that  it  has  bound  itself  by  contract  to  deliver  all  the  grain  transported 
y  it  to  some  other  warehouse.     Such  a  contract  is  contrary  to  public  policy. 

Chicago  &  N.  W.  R.  Co.  v.  People,  56  111.  865. 

Where  suit  is  brought  to  recover  the  amount  of  an  overcharge  for  freight 
in  excess  of  that  demanded  from  other  parties,  the  proper  forum  is  a  com- 
mon  law  court.'  A  bill  in  eouity  will  not  lie  simply  because  several  railroad 
companies  are  parties  defendant  and  a  proportional  part  of  the  excess  paid 
has  to  be  recovered  from  each  of  them. 

Scott  0.  Erie  Railway  Co.,  84  N.  J.  Eq.  854.  ^ 

Where  a  shipper  pays  to  a  carrier  freight  in  excess  of  the  legal  rate  after 
the  goods  have  been  carried  and  delivered  without  objection  or  protest^  he 
cannot  maintain  assumpsit  to  recover  thu  overcharge. 

Kenneth  et  al.  v.  S.  C.  R  Co.,  15  S.  C.  284. 

Where,  however,  in  such  case,  the  overcharge  is  paid  under  pretest,  it  may 
be  recovered. 

McGregor  o.  Erie  Railway  Co.,  85  N.  J.  L.  89. 

In  almost  all  of  the  States  statutes  have  been  passed  regulating  the  rate  of 
freight  and  fares,  and  prohibiting  unjust  discriminations.  It  has  been  re- 
peatedly determined  that  the  Legislatures  have  a  constitutional  right  to  pass 
such  statutes. 

Blake  v.  Winona  &  St.  Peter  R.  Co.,  19  Ifinn.  418;  Beekman  «.  Saratoga 
A  Schenectady  R.  Co.,  8  Paige  Ch.  45;  State  e.  Winona  &  St.  Peter  R.  Co., 
19  Mum.  484;  Fuller  e.  Chicago  &  N.  W.  R.  Co.,  81  Iowa,  188.  211;  Rail- 
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Trad  Co.  9,  Faller,  17  Wall.  560;  Hudson  County  v.  State,  4  Zab.  718;  Mo- 
Gregor  «.  Erie  R.  Co.,  0  Vroom,  89;  Ruggles  «.  Illinois,  01  III.  257. 

Such  statutes  may,  moreover,  be  enforced  by  penalties.  State  o.  Winona 
&  St.  Peter  B.  Co.,  19  Minn.  484. 

Their  passage  does  not  constitute  any  breach  of  the  contract  relation  estab- 
lished between  the  State  and  the  corporation  by  the  granting  of  the  charter. 

Illinois  Central  R.  Co.  v.  People,  95  111.  818. 

A  statute  appointing  commissioners  to  fix  the  compensation  to  be  paid  by 
one  railroad  company  to  another  for  the  drawing  of  its  cars  over  the  road  of 
the  company  first  named  does  not  infringe  upon  the  right  of  the  former  com- 
pany to  regulate  tolls  on  its  road.  Vt.  &  Mass.  R.  Co.  «.  Fitchburg  R  Co., 
9  Cush.  869.     See  Fitchburg  R  Co.  v.  Gage,  12  Gray,  898. 

A  statute  providing  under  a  penalty  that  ''no  railroad  corporation  shall 
charge  or  receive  for  the  transportation  of  freight  to  any  station  on  its  road  a 
greater  sum  than  is  at  the  time  charged  or  received  for  the  transportation  of 
the  like  class  and  quantity  of  freight  from  the  same  original  point  of  depar- 
ture to  a  station  at  a  greater  distance  on  its  road  in  the  same  direction  "  ap- 
Elies  only  to  the  transportation  of  freight  by  such  corporation  over  its  own 
ne,  and  not  over  other  railroads  for  which  it  charges  and  receives  nothing 
except  as  collecting  agent  of  the  corporations  owning  such  roads. 

Commonwealth  «.  Worcester  &  Nashua  R  Co.,  124  Mass.  561. 

Under  the  Iowa  statute  prohibiting  the  making  of  overcharges  for  freight, 
the  person  wronged  may  recover  both  the  overcharge  and  the  penalty.,  It 
seems,  liowever,  that  if  at  the  time  of  paying  the  freight  the  plaintiff  knew 
that  it  ^aa  in  excess  of  the  legal  rate,  ho  cannot  recover  the  overcharge. 
Puller  V.  Chicago  &  N.  "W.  R  Co.,  81  Iowa,  187. 

Sec  further  on  this  topic  Camden  &  Amboy  R  Co. «.  Briggs,  1  Zab.  (N.  J.) 
406;  8.  C,  2  Zab.  (N.  J.)  628;  Fisher  v.  New  York  Central  &  Hudson  River 
R  Co.,  46  N.  Y.  644;  Johnson  «•  Hudson  River  R  Co.,  49  N.  Y.  455. 


POBT 

V. 

Chicago  akd  N.  W.  R.  Co. 

(Adoanes  Ckue^  NAratkOy  Man^  20,  1888.) 

Ar^^lation  of  a  railroad  company  oroviding  for  the  sale  of  tickets  at  a  re- 
duced rate,  upon  condition  that  they  be  used  only  by  the  persons  purchasing 
the  same,  is  reasonable  and  proper,  and  a  third  party  cannot,  by  purchasing 
aoch  ticket,  acquire  the  right  to  travel  on  the  same.  A  party  holding  such 
ticket,  -who  refused  to  pay  his  fare  and  was  expelled  from  the  cars,  cannot 
reooTer  damages  therefor. 

Where  a  non-transferable  ticket  contained  a  condition  that  ''  I  failing  to 
eomply  with  this  agreement,  either  of  these  companies  may  refuse  to  accept 
this  ticket,**  hdd^  that  this  did  not  give  the  conductor  the  right  to  take  it 
tqp,  bat  merely  to  refuse  to  receive  it 

The  measnre  of  damages  in  such  case  would  not  exceed  the  Talae  of  a 
ticket  of  the  same  class  Mtween  the  points  named. 

Erbob  from  Douglas  county. 
Bedick  &  Concll,  for  plaintifE. 
£.  Wakeley,  for  defendant 
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Maxwell,  J. — On  the  eeventfa  dsf  of  January,  1879,  ono  Jolm 
Trifitas  purchased  a  third-class  ticket  via  the  Central  Pacific, 
Union  Pacific,  Chicago  &  Northwestern,  Michigan  Central, 
Canada  Southern,  and  New  York,  Lake  Erie  &  Western  iRailroads 
to  Boston,  the  price  paid  being  the  sum  of  $66.  This  ticket  con- 
tained the  following  conditions : 

"  Checks  to  be  detached  by  conductors  only. 

^'No  stop-over  privileges  will  be  given  on  this  ticket. 

^^  Baggage  checked  only  to  destination. 

^^  In  consideration  of  this  ticket  being  sold  at  a  reduced  price 
from  the  rcgulai*,  full,  firet-class  rate,  I,  the  undersigned,  hereby 
agree  tliat  it  not  be  good  for  passage  after  *'  twenty '  (20)  days  from 
(and  including)  the  date  indicated  by  the  agent's  punch  marks  in  the 
margin,  and  tliat  I  will  go  tlirough  to  place  of  destination  by  the 
proper  train  and  its  connecting  trains;  also  that  this  ticket  is  not 
transferable,  and  shall  become  *•  void '  if  not  presented  for  passage 
on  the  trip  for  which  sold,  and  that,  I  failing  to  comply  with  this 
agreement,  either  of  the  companies  may  refuse  to  accept  this  ticket 
or  any  coupons  (checks)  thereof,  and  demand  the  full  regular  fare; 
which  I  agree  to  pay. 

[Signature]  "  John  Tbistas. 

"  Witness :    H.  P.  Stanswood^ 

"  F.  H.  Goodman. 
General  Passenger  and  Ticket  Agent,  C.  P.  JR.  JRJ* 

The  price  of  a  firss-class  ticket  at  that  time,  over  the  same  rente, 
is  shown  to  have  been  the  sum  of  $140,  but  the  proof  fails  to  show 
the  price  of  second-class  tickets,  or  whether  unlimited  transfei-able 
third-class  tickets  were  issued  or  not,  and  if  so  the  price  of  the 
same.  Tristas  seems  to  have  gone  no  further  than  Omaha,  and 
there  transfeiTed  his  ticket  to  one  Hobbie.  Within  20  days  f i-om 
the  date  of  issue  Hobbie  sold  the  ticket  to  the  plaintiff  for  the  sum 
of  $25,  the  price  of  a  regulai*  ticket  of  the  same  class  being  about 
$30.  The  plaintiff  commenced  his  journey  over  the  defendant 
road,  but  at  Denison,  the  conductor,  in  pursuance  of  directions 
from  Council  Bluffs,  examined  the  ticket  and  inquired  of  tlio 
plaintiff  if  his  name  was  Tristas. 

The  plaintiff,  in  answer  to  the  inquiry,  frankly  stated  his  name^ 
and  that  he  was  not  the  original  party  to  whom  the  ticket  was 
issued.  The  conductor  then  put  the  ticket  in  his  pocket,  and  in- 
formed the  plaintiff  that  he  must  pay  fare  or  leave  tne  train.  The 
plaintiff  demanded  the  return  of  nis  ticket,  which  being  refused, 
and  the  conductor  insisting  that  he  should  either  pay  fare  or  leave 
he  left  the  train  at  that  point.  He  then  returned  to  Omaha  and 
commenced  this  action.  On  the  trial  of  the  cause  the  juiy  returned 
a  verdict  for  $31.70,  upon  which  judgment  was  rendered.  The 
plaintiff  brings  the  cause  into  this  court  by  petition  in  error. 

The  errors  relied  upon  are  that  the  court  erred  in  giving  certain 
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instmctions,  and  in  refusing  those  asked  by  the  plaintiff.  The  in- 
fitmctions  are  as  follows :  "  If  you  find  from  the  testimony  that 
the  ticket  in  question  in  this  case  was  a  third-cluss  or  ^emigrant' 
ticket  which  had  been  sold  at  a  reduced  rate  to  a  person  in  San 
Francisco  other  than  the  plaintiff,  and  said  ticket  was  by  its  terms 
not  transferable,  and  the  pnrchuser  thereof  in  San  Francisco,  in 
part  consideration  of  such  sale,  at  a  reduced  price,  agreed  that  it 
should  not  be  tmnsferable ;  and  yon  further  find  that  the  plaintiff 
purchased  in  Omaha  fi*om  some  person  other  than  defenoants,  or 
their  authorized  agent,  and  offei'ed  and  attempted  to  use  it  as  en* 
titling  him  to  passage  from  Omaha  to  Chicago  on  the  defendants' 
road,  and  refused  to  pay  his  fare  on  the  defendants'  road,  and  did 
not  pay  his  fare,  then  the  defendants  were  not  under  obligations 
to  allow  the  plaintiff  to  ride  upon  such  ticket,  and  upon  such  re- 
fusal to  pay  fai*e  had  a  right  to  require  the  plaintiff  to  leave  the 
train,  and  he  can  recover  no  damages  based  on  the  fact  that  he  was 
so  required  to  leave.  (2)  The  tailing  up  of  tlie  plaintifiPs  ticket, 
however,  was  a  wrongful  act  on  the  part  of  the  defendants,  for 
which  they  are  liable  to  plaintiff.  (3)  The  measure  of  damage  to 
which  the  plaintiff  is  entitled  for  the  taking  of  such  ticket  would 
be  the  value  thereof,  which  would  not  exceed  the  price  of  a  third- 
elass  or  emigi*ant  passage  from  Oniaha  to  Boston,  with  interest  to 
the  Jirst  day  of  this  time." 

Every  railroad  has  a  right  to  adopt  rules  and  regulations  for  the 
management  of  its  business,  provided  such  rales  are  not  unreason- 
able, are  within  the  scope  of  the  powers  of  the  corporation,  and  arc 
not  in  conflict  with  the  lawlB  of  the  State.  Elwood  v.  Bullock,  6 
Q.  B.  883 ;  Navigation  Co.  v.  Pilling,  U  Mees.  &  W.  76 ;  1  Redf. 
Kailw.  95.  The  question  whether  rules  are  reasonable  or  not  is  a 
mixed  question  of  law  and  fact,  and  is  to  be  determined  by  the 
jury  under  the  instractions  of  the  court.  Day  v,  Owen,  5  Mich. 
53i) ;  Jencks  v.  Coleman,  2  Sumn.  221 ;  Bass.  v.  C.  &  N.  W.  R.  Co. 
86  Wis.  450 ;  Thomj).  Cari^  Pass.  335. 

Li  Day  v,  Owen  it  is  said :  ^*  The  reasonableness  of  a  rule  or 
regulation  is  a  mixed  question  of  law  and  fact,  to  be  found  by  the 
jury  on  tlie  trial,  under  the  instructions  of  the  court.     It  may  de- 

Cnd  on  a  great  variety  of  circumstances,  and  may  not  improperly 
said  to  be  in  itself  a  fact  to  be  adduced  from  other  facts.^' 
A  regulation  of  a  railroad  company  providing  for  cheaper  rates 
of  fare  between  certain  points,  provided  the  ticket  is  used  alone 
by  the  person  purchasing  the  same  and  within  a  certain  number  of 
days  from  the  date  of  issue,  is  reasonable  and  proper.     It  gives  the 

Surchaser  the  benefit  of  lower  rates,  while  the  raih-oad  companies, 
5ing  advised  of  what  tickets  have  been  sold  and  their  character, 
are  enabled  without  inconvenience  to  provide  the  necessary  means 
of  transportation.  The  contract  beins^  chat  the  ticket  was  to  be 
osed  alone  by  Tristas,  no  one  else  could  acquire  the  right  by  the 
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aseignment  of  the  same  to  be  carried  over  the  defendant's  road* 
The  plaintiff,  therefore,  having  no  right  to  use  the  ticket  in  ques- 
tion for  the  purpose  of  being  carried  to  Chicago,  is  not  entitled  to 
recover  damages  because  he  was  required  to  leave  the  train.  There 
is  no  error,  therefore,  in  the  first  instruction.  There  is  no  error  in 
the  second  instruction.     The  terms  of  the  contract  are,  ^^  the  com- 

Eanies  may  refuse  to  accept  this  ticket,"  not  that  the  company  shall 
ave  the  right  to  take  it  up.  Although  the  ticket  gave  no  light  to 
the  plaintin  to  travel  on  the  defendant's  road,  still  it  was  his,  and, 
if  in  his  possession,  might  be  sufBcient  to  enable  him  to  recover  the 
purchase  money  from  the  person  selling  liim  the  ticket.  But  the 
measure  of  damages  in  sucli  case  in  an  action  against  the  railroad 
company  could  not  exceed  the  value  of  a  first-class  ticket  from 
Omaha  to  Boston.  The  measure  of  damages  was  correctly  stated 
in  the  third  instruction.  The  instructions  asked  on  behalf  of  the 
plaintiff  were  not  applicable  to  the  testimony  and  wore  properly 
refused. 

The  judgment  must  be  affirmed. 


Hall 

% 
Mbmphib  &  Chableston  K.  Co. 

(Z7.  B,  0.  0.J  W.  J).  Tenneuee.     October  2,  1882.) 

The  plaintifE,  on  the  facts  stated  and  proven  may,  in  Tennessee,  recover 
whatever  damages  be  may  be  entitled  to,  whether  his  action  sounds  in  tort 
or  ex  contractu,  all  forms  of  action  having  been  abolished  by  the  Code. 

A  passenger  holding  a  ticket,  the  limitation  of  which  has  expired,  cannot 
insist  that  the  conductor  shall  take  it,  in  violation  of  a  regulation  of  the  com- 
pany requiring  the  conductor  to  demand  train  fare  of  persons  without  tickets, 
although  he  may  have  an  understanding  or  contract  with  the  station  a^nt 
of  whom  the  ticket  was  purchased  that  it  would  be  received  after  the  time 
limited  on  the  face  of  it;  and  on  the  refusal  to  pay  the  fare  ejection  from  the 
train  was  not  wrongful.  And  the  measure  of  aamages  in  a  suit  for  a  breach 
of  the  alleged  contract  is,  in  the  absence  of  proof  of  any  special  damage  by 
delay,  only  the  price  of  the  extra  fare  demanded  and  paid  for  transportation 
to  the  place  of  destination. 

While  resistance  to  the  authority  of  a  conductor  does  not  preclude  a  pas- 
senger from  recovering  reasonable  damans  for  a  wrongful  ejection  from  the 
train,  it  is  his  duty,  certainly  where  he  is  in  the  wrong,  to  submit  without 
resistance,  except  in  defense  a^inst  impending  bodily  injury;  and,  right  of 
wrong,  necessary  resistance  will  excuse  the  use  of  force  and  mitigate  the 
damages  for  any  injury  received. 

A  contract  of  carriage  is  made  with  reference  to  the  reasonable  regulations 
of  the  carrier  for  the  intercommunication  l)etween  the  agents  of  the  carrier  in 
the  transaction  of  its  business;  and  mistakes  should  m  treated,  as  in  other 
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bosiness  transactions,  as  matters  for  adjustment  between  the  passenger  and 
the  proper  agents  of  the  carrier.  JBdd,  therefore,  that  where  there  is  a  dis- 
pote  arising  on  the  train  about  the  ticket  it  is  the  duty  of  the  passenger,  if 
able  to  do  so,  to  pay  the  extra  fore  and  rely  on  his  remedy  to  recover  it 
back,  rather  than  to  force  the  conductor  to  expel  him,  with  a  view  to  suing 
for  damages  for  a  wrongful  ejection.  And  if  no  insists  on  expulsion,  he  can 
recover  no  other  damages  than  he  could  have  recovered  if  he  had  paid  the 
extra  fare  or  quietly  left  the  train  and  sued  for  a  breach  of  the  contract. 

A  regular  station  is  not  an  improper  place  to  eject  a  passenger,  although 
there  may  not  be  a  hotel  for  public  accommodation  at  that  place. 

Motion  for  New  Trial. 

Tlie  plaintiflf,  who  is  about  85  years  of  age,  purchased  tickets  at 
reduced  rates  for  himself,  his  wife,  about  Y6  yeara  of  age,  and  his 
daughter  and  her  child,  from  Town  Creek,  a  station  on  defendant's 
roao,  to  Memphis  and  return,  upon  which  a  limitation  was  printed. 
"Not  good  after  30  days."  Thev  were  persons  of  the  highest  re- 
spectability. Going  to  Texas,  they  returned  after  the  limitation 
expired,  and  the  conductor  refused  to  receive  the  tickets,  demand- 
ing train  fare.  This  being  refused,  they  were  ejected  at  the  next 
station,  as  required  by  a  regulation  requiring  the  conductor  to  de- 
mand certain  prescribed  rates  for  passengei'S  not.  holding  tickets. 
The  plaintiff  msisted  that  he  had  purchased  the  tickets  as  unlimited 
tickets,  and  that  the  station  agent  had  assured  him  that,  notwith- 
standing the  limitation,  he  could  be  carried  on  them  at  any  time. 
This  was  denied  by  the  agent,  and  there  was  great  conflict  oi  proof 
on  the  subject  of  what  transpired  at  the  time  of  the  purchase.  The 
plaintiff  onered  to  pay  the  difference  between  the  price  of  the 
tickets  and  the  regular  unlimited  tickets,  and  between  the  price  of 
the  tickets  and  the  train  fare,  which  was  refused.  He  then 
offered  to  pay  this  difference  to  Collierville,  a  station  further  on, 
where  he  nad  friends.  This  was  refused,  and  he  was  advised  by 
the  conductor  to  pay  train  fare  to  that  station.  He  told  the  con- 
ductor that  he  would  only  leave  by  force,  and  laying  hold  of  the 
seat  refused  to  leave  it.  The  conductor  forced  him  out  of  it,  and 
led  or  dragged  him  from  the  train,  and  the  othei*s  were  conducted 
to  the  platK>rm.  There  was  no  hotel  there,  but  a  small  station- 
house,  m  which  there  was  a  room  in  which  the  parties  passed  the 
night,  under  circumstances  of  great  discomfort.  His  wrist  was 
somewhat  strained,  and  his  wife  strained  her  ankle  on  the  platform. 
There  was  much  dispute  as  to  the  exact  occurrences,  the  inade- 
quacy of  light  furnished,  and  assistance  to  the  platform ;  the  plain- 
tiff complaining  that  they  were  hurried  off  ana  left  in  the  dark,  to 
find  their  way  as  best  they  could,  in  unpleasantly  damp  and  cool 
whether  for  people  of  their  age,  while  the  conductor  insisted  that 
he  acted  with  all  the  courtesy  and  gentleness  possible  under  the  cir^ 
cnmstances,  and  with  more  attention  than  usual  in  like  cases,  be- 
cause of  the  age  of  the  parties. 

It  was  not  disputed  that  the  business  was  disagreeable  to  the 
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conductor,  and  that  he  was  at  much  pains  to  persuade  the  plain* 
tiff  and  other  parties  to  pay  the  small  sum  demanded  for  fare  to 
Collierville,  at  least,  bnt  that  the  plaintiff  insisted  on  being  put  off 
with  force  unless  his  offers  to  pay  only  the  difference  between  tlie 
price  of  the  expired  tickets  and  the  train  fare  were  complied  with. 
The  train  fare  to  Collierville  for  the  whole  party  was  between  three 
and  four  dollars.  The  plaintiff  had  ample  means  to  pay  train  fare 
to  cither  Collierville  or  Town  Creek.  The  court  directed  a  verdict 
for  the  defendant  company,  with  a  stipulation,  however,  to  sub- 
mit to  a  verdict  for  the  extra  fare  paid  by  the  plaintiff  on  the 
next  day  for  tickets  to  his  destination,  if  the  court  should  conclude 
the  company  was  liable  for  it.  Subsequently  a  verdict  was  entered 
for  the  plaintiff  according  to  the  stipulation,  and  he  moved  for  a 
new  triaL 

Wright  &  Folkes,  for  plaintiff. 

Humes  &  Poston,  for  defendant. 

Hammond,  J.  It  was  mnch  argued  at  the  trial  and  on  this  mo- 
tion for  a  new  trial  whether,  under  this  declaration,  thei-e  could  be 
any  recovery  ex  contractu  at  all,  and  whether  the  action  did  not 
sound  so  entirely  in  damages  that. the  plaintiff  could  not  recover 
for  any  mere  breach  of  the  contract,  irrespective  of  the  question 
whether  the  plaintiff  had  been  rightfully  or  wrongfully  ejected 
from  the  train.  The  court  was  of  opinion  then,  and  now  is,  that 
this  was  an  immaterial  question,  since,  under  our  Code,  abolish- 
ing all  forms  of  action,  a  plaintiff  may  recover  by  a  simple 
statement  of  the  facts, -be  they  what  they  may,  if  these  facts  entitle 
him  to  recover  in  any  form.  Tenn.  Code,  §§  2746-2748,  2896, 
2976;  Jerman  v.  Stewart,  12  Fed.  Rep.  266,  267:  Angus  v.  Diet 
inson,  Meigs,  459;  5  Am.  Law  Kev.  205,  225.  The  court,  there- 
fore, put  the  defendant  under  a  stipulation  to  submit  to  a  verdict 
for  the  price  of  the  tickets,  not  because  the  ejection  of  the  plaintiff 
was  adjudged  wrongful,  but  because  the  facts  showed  that  the  de- 
fendant had  refused  to  carry  out  its  contract,  and  had  incurred  whatr 
ever  liability  attached  for  that  breach.  A  verdict  and  judgment 
were  subsequently  directed,  under  the  stipulation,  for  the  plaintiff 
for  the  amount  he  paid  for  the  tickets,  wnich  settled  the  right  ta 
recover  on  the  facts,  but  limited  the  measure  of  damages  to  the 
price  of  the  tickets.  This  action  of  the  court  assumed  that  the 
jury  would  have  found  the  much-disputed  facts  in  regard  to  the 
contract  in  favor  of  the  plaintiff,  and  proceeded  on  the  theoiT  that 
he  was  entitled  to  be  carried  on  the  expired  tickets  from  Town 
Creek  to  Memphis  and  back,  and  that  the  defendant  company  was 
guilty  of  a  breach  of  its  contract  and  liable  for  refusing  to  carry 
him.  The  case  was  treated  as  if  the  plaintiff  had  paid  the  extra 
fair  demanded,  as  ho  did  the  next  day,  when  he  purchased  new 
tickets  and  proceeded  on  his  journey,  and  then  sued  for  a  refoaal 
to  carry  him  on  the  original  contract. 
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It  IB  now  argued  that,  this  being  so,  the  plaintiff  was  wrongfully 
ejected,  and  the  case  shonld  have  gone  to  the  jury  under  proper 
instnictions  as  to  the  measure  of  damages.    If  tiie  defendant  com> 
pany  were  complaining  and  demanding  a  new  trial,  I  shonld  not 
refuse  it ;  for,  clearly,  the  fact  whether  it  made  any  contract  other 
than  that  expressed  on  the  limited  tickets  was  much  disputed,  aTid 
the  jury  might  have  found  the  verdict  either  way,  and  the  action 
of  tlie  court  was  wrongful  as  to  the  defendant  company  in  depriv- 
ing it  of  a  jury  trial  on  that  question.     But  the  stipulation  was  put 
upon  the  defendant  to  compel  it  to  submit  to  a  verdict  on  that  ques- 
tion against  itself,  and  disembarrass  the  case  of  all  other  considerar 
tions,  except  the  one  whether  the  plaintiff  w.ns  entitled  to  recover 
for  putting  him  off  the  train  anything  more  than  the  price  of  the 
tickets.     Tlie  proper  direction  would  have  been  to  lind  for  the 
plaintiff  the  amount  paid  for  the  new  tickets  and  interest,  or  not, 
in  the  disci'etion  of  the  jury,  instead  of  a  direction  to  find  for  the 
defendant  company.    But  I  had  not  then  fully  made  up  my  mind 
that  the  plaintiff  was  entitled  to  recover  anything  ex  contractu,  and 
fionght  to  reserve  that  question  by  the  stipulation.    The  real  Ques- 
tion in  the  case  is  one  of  the  proper  measure  of  damages.     Wlien 
Uie  court  directed  a  verdict  for  tlie  defendant  corporation,  with  the 
Btipnlation  above  mentioned,  it  determined  that  the  price  of  the 
extra  tickets  was  the  proper  measure  of  damages,  and,  taking  the 
subsequent  action  of  the  court  under  the  stipulation  into  view,  the 
case  stands  in  the  attitude  of  a  direction  by  the  court,  on  all  the 
facts,  assuming  conclusively  in  favor  of  the.  plaintiff  that  he  had  a 
contract  entitling  him  to  carriage,  that  the  jury  should  find  a  ver- 
dict for  the  plaintiff  for  the  price  of  the  extra  tickets,  and  he  is 
entitled  to  a  new  trial  if  under  any  proper  view  of  the  facts  or  law 
he  could  have  recovered  more. 

It  is  proper  to  remark  that  the  court  laid  out  of  the  case  all  ques- 
tions oi  unnecessary  force,  for.  on  the  plaintiff's  own  proof,  and 
paying  no  attention  to  the  conflict  as  to  what  was  actually  done,  as 
appears  by  defendant's  proof,  he  resisted  the  conductor,  and  not 
only  provoked,  but  invited,  force  to  ej'ect  him ;  no  doubt  under 
the' mistaken  view  of  the  law,  as  he  himself  expressed  it,  that  ^^  he 
had  a  right  to  vindicate  his  constitutional  and  legal  rights  as  a  free 
American  citizen ;"  that  it  was  his  dutv  to  do  so ;  and  further, 
that  resistance  was  necessary  to  secure  his  right  of  action  against 
the  company.  He  admits  that  much,  and  I  do  not  doubt  he  felt 
that  he  was  building  up  a  more  substantial  claim  for  large  damages 
by  resistance.  It  is  a  common  mistake,  but  where  the  conductor 
is  acting  lawfully,  and  doing  what  he  has  a  right  to  do,  the  p:ii?sen- 

fer  must  submit  to  his  authority,  and  resistance  is  wholly  unlawful, 
he  courts  will  not,  where  a  passenger  is  in  the  wrong,  tolerate 
any  nice  discriminations  about  the  force  necessary  to  secure  sub- 
mission to  the  conductor's  lawful  authority  and  overcome  the  resist- 
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ance,  unless  it  may  be  where  the  conductor  departs  from  fihe 
exercise  of  lawful  force,  and  beats,  wounds,  or  maltreats  the  resist- 
ing passenger  in  the  ill-temper  of  belligerency,  and  tliereby  becomes 
an  aggressor  on  his  own  personal  account.  Even  here  it  would  be 
remembered  that  the  conductor  is  likewise  human ;  while  he  should 
do  his  dnty  without  unnecessary  violence,  and  in  the  best  of  tem- 
per, a  I'esisting  passenger  cannot  expect  the  courts  to  erect  delicate 
scales  on  which  to  weigh  with  exact  nicety  the  foi*ce  used  to  over- 
come his  resistance.  The  conductor  is  somewhat  like  the  master  of 
a  ship.  He  has  police  powers  and  disciplinary  control  over  the 
train,  and  the  quiet  and  comfort  of  the  passengers  and  their  safety  * 
are  under  his  pix)tection.  He  should  be  obeyed  by  the  passcngeiB, 
and  the  common  notion  that  force  must  be  invited  to  secure  legal 
demands  against  his  unlawful  exactions  is,  in  my  judgment,  erron- 
eous and  vicious.  All  the  passenger  need  do  is  to  express  liis 
dissent  to  the  demand  made  upon  him,  and  he  need  not  require 
force  to  be  exerted  to  secure  his  rights,  certainly  not  to  increase  Lis 
damages.  I  have  held  in  another  case  that  even  where  the  passen- 
ger is  right  and  the  conductor  wrong,  it  is  contributory  negligence 
to  resist  him  by  engaging  in  an  unnecessary  trial  of  strength  with 
superior  force.  Absolute  submission  may  not  be  a  duty  wliere  the 
conduct  of  the  conductor  is  wrongful,  and  resistance  does  not  pre- 
clude the  right  to  recover  all  reasonable  damages  for  the  wrong 
done ;  bnt  unreasonable  resistance  should  be  considered  in  mitiga- 
tion of  damages ;  resistance  should  not,  at  all  events,  be  allowed  to 
aggravate  the  damages.  Brown  v.  Memphis  &  G.  TL  Co.  7  Fed. 
Rep.  51,  65. 

1  fully  recognize  the  feeling  of  "  a  free  American  citizen  "  in  the 
face  of  threatened  wrong  or  insult,  but  the  safety  of  the  ship  for^ 
bids  that  he  should  fight  with  tlie  master,  and  imperil  the  ship  and 
the  lives  and  property  she  carries.  Better  tliat  he  should  suffer 
the  wrong  than  to  endanger  or  discomfort  his  fellow-passengers. 
The  conductor  of  a  railroad  train  is  not  altogether  as  supreme,  per> 
haps,  as  the  master  of  a  ship;  but  on  analogous  principles,  tliat* 
seem  to  me  obvious,  it  is,  I  think,  the  duty  of  a  passenger  to  avoid 
resistance  l)eyond  mere  dissent,  and  submit  to  his  authority  with- 
out more  than  mere  protest,  unless  resistance  is  necessary  to  defend 
himself  against  inpending  personal  injury.  In  this  case,  therefore, 
it  not  appearing  that  the  conductor  was  guilty  of  any  attempted 
violence  m  ovo'comingthe  resistance  of  the  plaintiff,  and  that  he 
was  as  considerate  of  his  age  and  obstinacy  as  possible,  taking  all 
the  plaintiff  said  to  be  true,  I  do  not  feel  authorized  on  the  proof 
to  submit  to  the  jury  whether  or  not  the  plaintiff's  resistance  might 
not  have  been  overcome  with  something  less  of  force  than  the  con- 
ductor used.  The  plaintiff  said  he  did  the  best  he  could  to  retain 
his  seat  in  the  train  by  holding  on  and  refusing  to  leave  it. 

The  same  considerations,  growing  out  of  the  mistaken  notion  of 
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the  plaintiff  that  he  was  only  vindicating  his  rights,  that  to  do  this 
he  must  invite  force,  and  his  obstinacy  in  refusing  to  pay  the  addi- 
tional fare  demanded  while  lie  had  abundance  of  money  with  him 
to  do  BO,  convinced  me  that  he  was  intent  on  making  a  case  against 
this  railroad  company  by  compelling  the  conductor  to  eject  him  or 
recognize  his  tickets,  and  induced  me  to  withdraw  all  the  circum- 
stances connected  with  his  ejection  from  the  consideration  of  the 
jury  in  aggravation  of  damages.     In  my  judgment  passengers  can- 
not be  allowed  to  build  up  cases  for  damages.    Admit  that  the  com- 
pany should  have  carried  this  plaintiff  notwithstanding  the  expira- 
tion of  the  limited  ticket,  and   notwithstanding  the  regulations 
forbidding  the  conductor  to  recognize  a  ticket  after  it  had  expired, 
and  it  does  not  follow  that  the  plaintiff  is  entitled  to  recover  dam- 
ages for  the  injuries,  real  or  imaginary,  to  his  person  or  his  feelings 
for  his  ejection  from  the  train.    He  may  be  entitled  to  the  damages 
for  a  breach  of  the  contract,  which  he  has,  by  the  jud^nent,  received; 
and  if,  by  the  delay  or  refusal  to  carry  him,  he  had  suffered  in  his 
business  or  been  put  to  expense,  these  might  have  been  added.     But 
there  was  no  proof  of  such  damages  in  this  case.     It  was  claimed 
that  damages  should  be  awarded  for  indignity  to  these  old  people ; 
for  injury  to  them  in  their  persons  and  feelings  by  putting  them 
out  in  the  night  under  circumstances  of  discomfort.     The  conduc- 
tor should  probably  have  carried  these  aged  people,  their  daugliter 
and  child,  to  CoUierville,  some  15  miles  further  on,  where  they 
were  willing  to  stop,  and  had  ample  time  to  adjust  their  trouble 
about  the  tickets.    This,  in  consideration  of  their  extreme  age,  and 
the  great  indulf^nce  due  to  even  the  exactions,  the  whims  and  the 
obduracy  sametunes  found  in  extreme  old  age,  and  abundantly 
manifested  by  this — ^as  the  proof  shows — very  excellent  gentleman. 
All  the  jury,  no  doubt,  womd  have  advised  this,  and  all  tlie  learned 
counsel,  particularly  those  of  the  defendant.     But  this  is  mere  sen- 
timentalism.    The  conductor  was  not  bound  to  do  it,  nor  to  risk 
expulsion  by  doing  it,  and  the  conduct  of  the  plaintiff  was  not  of 
that  character  to  incline  him  to  it.     Here  was  an  aged  gentleman 
with  an  aged  wife,  their  daughter  and  her  child,  found  upon  a  train 
with  expired  tickets,  which  the  conductor  was  forbidden  to  receive. 
There  was  a  dispute  about  the  obligation  of  the  company  to  receive 
them.     The  fact  appeared  on  their  face  that  the  contract  of  the 
company  had  expired,  and  this  was  all  the  conductor  knew,  or 
could  know  ef  his  own  knowledge.    All  else  about  them  he  must 
take  from  the  plaintiff. 

The  plaintiflc's  claim  rested  upon  complicated  transactions,  under- 
standings, inferences,  and  a  contract,  if  you  please,  resting  in  parol, 
with  two  or  more  station  agents,  more  than  100  miles  away.  How 
could  the  conductor  act  on  such  a  contract?  How  could  he  take 
these  expired  tickets,  and  obey  the  rules  of  his  company  prescribed 
for  his  guidance?  But  here  the  plaintiff  insisting  unreasonably 
9A«&S.RCa8.— 28 
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that  he  should*  Their  negotiations  came  to  the  point  that  by  pay- 
ing  less  than  five  dollars  the  party  would  be  carried  to  Collierevilie, 
where  they  had  friends  and  were  Mdlling  to  stop  until  the  trouble 
eonld  be  arranged ;  and  yet  this  obdurate  passenger  refused  to  pay 
iU  with  ample  funds  in  hand,  and  insisted  on  a  forcible  ejection  of 
himself  and  the  a^ed  wife,  their  daughter  and  her  child.  If 
wrongly  demanded  it  could  have  been  recovered  back,  with  costs, 
and  idl  damages  satisfied.  Why  should  he  not  have  taken  that 
course}  It  is  not  the  case  of  a  man  with  a  clear  right  and  a  clean 
ticket  entitled  to  ride  on  tliat  trip  and  train  wrongfmly  ejected,  but 
of  one  with  a  dispute  right,  a  ticket  void  on  its  face,  and  which 
required  further  attention  from  the  passenger  to  make  it  available, 
as  lie  was  informed  then  and  there  by  the  conductor.  Under  such 
circumstances,  to  insist  on  the  conductor  taking  his  word  about 
what  he  had  been  told  by  the  station  agents  as  to  tlie  capacity  of 
the  ticket  to  take  him  along  after  its  plain  terms  had  stamped  it 
with  uselessness,  rather  than  pay  the  fare  demanded,  was  his  own 
folly ;  and  this  was  the  cause  of  his  ejection  and  his  damage,  and 
it  was  not  the  proximate  or  remote  result  of  a  breach  of  the  con- 
tract. 

Here  we  are  met  with  an  argument  that  this  was  all  for  the  juir 
and  not  the  court.  I  think  not.  The  court  determines  the  meas- 
ure of  damages  as  a  question  of  law,  by  fixing  the  principle  by 
which  the  jury  measures  the  quantity.  Outside  of  that  it  is  for  the 
court  to  a(^'uaicate  on  the  facts  as  found  by  the  jury,  and  in  reach- 
ing my  conclusions  I  assume  all  the  plaintifPs  case  to  be  just  as  he 
himself  makes  it,  and  base  my  judgment  solely  on  his  proof.  Num- 
erous cases  can  be  cited  in  opposition  to  these  views,  but  none  of 
them  are  from  the  supreme  court,  and  I  prefer  to  follow  those  that 
may  be  cited  to  support  this  judgment.  The  fact  is  that  this  class 
of  cases  is  not  satisfactory  as  furnishing  precedents  for  any  judg- 
ment. The  facts  are  so  differential,  the  oscillation  and  vacillation 
80  great,  that  any  hope  of  reconciling  the  conflict  is  visionary.  The 
most  that  can  be  done  is  to  trace  out  some  principle  of  judgment 
that  meets  the  general  approval.  That  which  I  seek  to  follow  here 
is  this :  While  the  law  holds  carriers  to  a  rigid  responsibility  to  the 
pubhc,  and  will  enforce  it  by  awarding  damages,  sometimes  more 
than  have  been  actually  sustained,  it  does  not  require  of  them  un- 
reasonable acquiescence  in  every  demand  made  by  a  customer  to 
waive  their  ordinary  business  rules  of  conduct  in  favor  of  his  con- 
venience or  even  in  favor  of  his  contract.  I  tried  to  illustrate  this 
at  the  trial  by  putting  the  case  of  a  passenger  being  furnished 
through  accident  or  mistake  with  a  ticket  to  another  place  than 
that  to  which  he  wished  to  go.  He  has  paid  his  money  and  there 
is  a  valid  contract  to  carry  him  to  his  destination,  but  it  can  hardly 
be  that  he  can  require  the  conductor  to  stop  the  train  till  he  can 
rectify  tiie  mistake,  or  take  the  ticket  on  his  assurance  of  the  real 
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^ODtraet,  or  to  abandon  the  ticket  system  and  disregard  the  regula- 
tions made  for  the  general  public  and  the  carrier's  mutual  conven- 
ience. What  is  to  be  done  ?  Clearly,  it  seems  to  me,  the  passenger 
should  pay  his  fare — ^if  able — and  settle  the  difference  with  the 
company  by  returning  the  ticket  and  adjusting  the  balance.  Men^ 
do  this  in  ordinary  business  intercourse  in  other  branches  of  trader 
or  commerce,  and  there  is  no  reason  why  they  should  not  in  this. 

The  law  recognizes  that  these  carriers  find  it  necessary  in  their 
business  to  have  their  checks  and  balances  in  the  intercommunica- 
tion of  their  agents,  and  they  require  in  its  conduct  elaborate  sys- 
tems of  rules  to  prevent  loss  to  them  and  to  the  public.  Mistakes 
will  occur  with  railroads  as  with  others,  and  the  same  rules  should 
be  applied.  It  seems  to  me  that  a  passenger,  finding  himself  with- 
out a  ticket  or  other  evidence  of  his  contract  which  will  be  re- 
cognized under  these  regulations,  cannot  plant  himself  on  his  con- 
tract right  and  force  the  railroad,  outside  and  against  the  regula- 
tions, to  a  specific  performance  then  and  there  by  compelling  the 
conductor  to  eject  nim  as  a  foundation  for  more  damages  than  he 
would  receive  if  he  should  comply  with  the  regulations,  and  sue 
for  a  breach  of  the  contract.  There  is  no  other  just  way  to  man- 
age these  mistakes.  Those  who  would  defraud  tne  company  might 
pretend  to  be  the  victims  of  mistakes  or  the  beneficiaries  of  con- 
tracts outside  the  regulations.  We  took  much  time,  examined 
many  witnesses,  and  heard  much  argument  on  the  issue  whether 
the  station  agent  did  or  did  not  make  the  alleged  contract  to  carry 
the  plaintiff  on  tickets  expired  on  their  face,  and  I  doubt  if,  in  the 
oonnict  of  proof,  the  jury  could  have  reached  a  satisfactory  verdict 
on  that  issue.  How,  then,  could  the  conductor  have  tried  it  suc- 
cessfully in  tlie  brief  time  allowed  him  in  collecting  tickets  ?  It 
was  impossible.  He  had  either  to  take  the  plaintiff's  word  Jor  it 
or  enforce  his  regulatioms.  The  plaintiff's  word  was,  and  has  been 
all  along,  disputed ;  and,  giving  him  the  benefit  of  all  the  credence 
his  character  and  life  entitles  him  to,  the  fact  remains  that  the  con- 
ductor had  no  means  of  knowing  the  weight  to  be  attached  to  his 
word,  and  a  common  impostor  could  have  told  the  story  as  well  as 
the  best  of  men. 

It  is  in  my  judgment  the  duty  of  a  passenger  to  see  to  it,  before 
he  takes  a  train,  that  his  ticket  will  carry  him  on  that  train,  and 
where  it  is  on  its  face  expired  he  should  have  it  renewed  or  other- 
wise'made  good  at  the  proper  place,  and  by  inquiry  before  taking 
the  train  be  sure  that  it  is  a  proper  thing  for  him  to  take  that  train. 
The  business  could  not  be  done  with  tickets  on  any  other  principle. 
Admit  all  that  may  be  demanded  by  a  theory  that  it  is  the  duty  of 
the  carrier  to  inform  its  agents  of  anomalous  contracts  and  the  re- 
sult is  the  same.  They  do  this  by  giving  the  passenger  evidences 
of  his  contract,  called  tickets,  or  sometimes  special  passes,  and  it  is 
likewise  the  duty  of  the  passenger  to  see  that  he  has  these  neces- 
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•fiary  tokens  of  his  riglit  to  travel  on  a  train.  If  there  be  mataal 
mistakes  and  mntaal  neglect,  or  even  a  mistake  by  the  carrier  alone, 
it  does  not  follow  that  the  passenger  can  demand  that  all  the  ro- 
galations  shall  be  set  aside  to  core  the  mistake,  bnt  only  that  it 
must  be  by  conference  with  the  proper  officers  (and  the  conductor 
on  a  moving  train  is  not  in  a  case  like  this  one  of  these)  adjusted, 
and  if  this  be  refused,  proper  damages  may  be  recovered.  Bnt 
the  proper  damages  are  not  such  as  the  unfortunate  passenger  may 
receive  Dy  absolutely  insisting  on  a  violation  of  the  ordinary  regu- 
lations, by  subordinate  officials  for  whose  guidance  the  i*^u]ation8 
are  a  necessity,  to  cover  a  case  clearly  outside  of  them.  If  the 
plaintiff  had  been  penniless,  I  need  not  say  whether  the  principle 
would  be  changed.  Perhaps  not.  But  here  there  was  money 
sufficient  to  have  paid  the  extra  fare,  as  it  was  afterwards  paid,  and 
the  plaintiff's  duty  was  to  have  paid  it  that  night  and  sue  for  a 
breach  of  his  alleged  contract,  and  not  to  force  an  ejection  and  lay 
the  foundation  for  larger  damages  than  a  suit  on  the  contract  would 
have  given  him.  Suppose  he  had  continuously  refused  to  pay  far- 
ther tare  and  remained  continuously  at  the  place  where  was  ejected, 
can  it  be  said  he  could  have  recovered  for  all  that  delay  in  i*eaching 
his  destination  ?  Why,  then,  should  he  not  pay  at  once  and  go  on, 
as  to  pay  later  and  go  on,  to  avoid  contributory  negligence  ?  It  is 
argued  that  petty  suits  like  that  suggested  by  the  court  would  be 
expensive  and  useless  as  a  means  of  compelling  great  corporations 
to  discharge  their  contracts,  and  the  lawyers  would  not  take  them. 
Great  corporations  are  no  more  liable  for  great  damages  for  small 
injuries  than  other  people,  and  the  plaintiff,  before  a  justice  of  the 
peace  at  his  own  home  where  the  witnesses  all  resided,  by  an  or- 
dinary suit,  could  have  recovered  back  all  the  extra  fai'e,  if  he  were 
entitled  to  it,  with  as  little  expense  as  in  other  cases. 

Some  argument  has  been  made  that  the  conductor  demanded 
more  fare  than  under  the  i*egulation8he  should  have  done.  I  think 
the  regulations,  as  explained  by  the  several  conductors'  books  pat 
in  proof,  and  the  explanations  of  the  dates  when  they  were  in 
force,  and  the  explanations  as  to  the  meaning  of  the  terms  "  straight 
fare,"  "train  rates,"  "conductors'  rates,"  etc.,  as  given  by  the 
witnesses,  will  show  that  tliis  is  not  the  fact.  But  I  do  not  go  into 
that,  because  the  principle  of  tins  judgment  is  the  same,  wliether 
the  conductor  demanded  too  much  or  not.  A  moving  train  is  no 
place  to  wrangle  with  the  conductor  about  rates.  His  demand  for 
fare  should  be  complied  with,  or  the  passenger  peaceably  and 
quietly  leave  the  train  and  seek  his  remedy  at  law.  He  cannot 
compel  ejection  with  force  and  increase  his  damages  because  the 
conductor  asks  too  much.  If  he  tenders  the  proper  fare  and  it  is 
refused,  the  law  will  compensate  him  in  damages,  but  he  cannot 
force  himself  on  the  conductor  in  a  dispute  about  rates,  any  more 
tlian  in  a  dispute  about  tickets.    It  is  not  like  the  class  of 
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where  the  paesenger  is  ejected  for  refusing  to  comply  with  un- 
reasonable regulations  in  the  matter  of  the  manner  and  mode  of 
carrving  him,  or  like  violation  of  the  contract.  There  the  public 
policy  which  reqnii'es  carriers  to  respect  the  riglit*  of  people  to 
accommodation  according  to  contract,  to  protection  to  life  and 
limb,  etc.,  authorizes  the  courts  and  juries  to  enforce  that  policy 
by  damages  which  are  not  altogether,  perhaps, — at  least  where 
tliere  is  personal  indignity  or  violence, — measured  by  the  nicest 
scales  of  exact  injury  so  much  as  by  the  force  of  example  required 
to  compel  tlie  carrier  to  do  his  duty  to  the  public.  Kailroad  Co. 
V,  Brown,  17  Wall.  445;  Pennsylvania  Co:  v.  Eoy,  101  U.  S.  461; 
Gallina  v.  Hot  Springs  R.  Co.  13  Fed.  Rep.  116.  These  over- 
charges in  rates  for  ti'ansportation  can  be  compensated  by  the 
money  overpaid  and  interest,  and  I  do  not  see  that  the  public 
policy  referred  to  here  requires  that  in  the  multitude  of  business  a 
carrier  shall  be  held  never  to  make  mistakes,  or  always  to  be  ex- 
actly right  in  all  disputes  about  contracts  under  the  penalty  of 
punitive  damages.  The  argument  that  the  case  is  governed  by  the 
strict  law  of  contract  which  is  so  urgently  pressed  by  general  anal- 
ogies of  a  contract  to  do  a  tiling,  and  a  neglect  or  refusal  to  do  it, 
is  met  by  the  judgment  in  favor  of  the  plaintiflE  for  the  full 
amount  of  the  loss  he  sustained  by  tlie  breach,  and  there  is  a  mis- 
application of  these  analogies  when  we  overlook  the  fact  that  the 
passenger  makes  his  contract  with  reference  to  all  the  reasonable 
rules  prescribed  by  the  company  for  the  useful  conduct  of  its 
business,  not  only  for  its  own  convenience  and  profit,  but  also  for 
that  of  the  public  as  well. 

A  very  vigorous  protest  is  made  by  the  argument  against  the 
doctrine  of  contributory  negligence,  as  applicable  to  a  case  like  this, 
but  it  is  only  at  last  a  controvei'sy  about  terms.  Perhaps  it  is  more 
technically  correct  to  say  that  the  conduct  of  the  conductor  of  the 
train  being  unobjectionable,  the  injury  complained  of  was  not  the 
direct  result  of  any  fault  of  his  or  the  defendant  corporation  which 
he  repreeented,  and  it  is  not,  therefore,  liable  to  the  plaintiff,  but 
it  could  have  been  prevented  if  the  plaintiff  had  chosen  to  pay  the 
fare  demanded,  and  in  that  sense  it  was  the  result  of  his  own  neg- 
ligence, rather  than  anything  the  conductor  did. 

It  is  farther  argued  that  tlie  conductor  put  the  plaintiff  off  at  an 
improper  place.  It  was  a  regular  station,  and  his  regulations  re- 
Quii'ea  him  to  evict  a  passenger  refusing  to  pay  fare  at  tlie  next  sta- 
tion. There  was  no  hotel  at  the  place,  but  there  were  houses  of  cit- 
izens close  by,  and  there  was  at  tne  station  a  room,  not  very  elegant 
to  be  sure,  but  all  that  the  railroad  could  be  required  to  fnrnisli  at 
such  a  place  for  waiting  passengers.  I  know  of  no  rule  of  law 
which  i-equires  a  railroad  company  to  furnish  recalcitrant  passen- 
gers with  accommodations  of  any  kind  when  put  off  the  train  for 
lefofiing  to  pay  fare,  or  to  put  them  off  only  at  stations  having 
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hotek.  They  might  not  be  allowed  to  put  them  off  between  sta- 
tions, where  they  cannot  see  agents  or  procure  tickets  without  ex- 
traordinary trouble,  or  in  a  wilderness  or  a  desert,  to  suffer  by  star- 
vation or  for  want  of  lodgings,  but  this  station  afforded  as  much 
as  the  company  could  be  required  to  provide  in  such  cases. 

On  tlie  whole  case,  it  seems  to  me  now,  as  at  the  trial,  that  the 
plaintiff's  suit  must  be  treated  as  if  he  had  quietly  left  the  train 
and  sued  for  a  breach  of  his  alleged  parol  contract  to  be  carried  at 
the  reduced  rate  of  limited  tickets  after  the  limitation  had  ex- 
pired, and  that  inasmuch  as  he  shows  no  special  damage  to  his 
business  or  otherwise,  resulting  from  the  dela^,  his  recovery  must 
be  limited  to  the  extra  fare  paid,  the  other  injuries  complained  of 
being  the  cause  of  his  mistaKen  notions  about  his  right  to  be  car- 
ried on  the  expired  tickets,  and  his  resistance  to  the  proper  demand 
of  the  conductor  that  he  should,  in  the  absence  of  any  evidence  of 
his  contract,  pay  train  fare. 

As  before  remarked,  there  are  cases  which  do  not,  in  the  text  of 
the  opinions  and  perhaps  as  adjudications,  justify  this  judgment, 
but  it  finds  support  in  others  which  seem  to  me  more  sound.  Be- 
marking  that  uie  case  of  Louisville  K.  Co.  v.  Garrett,  8  Lea,  438, 
does  not,  in  my  judgment,  in  the  least  contravene  the  views  here 
expressed,  and  that  the  case  of  Walker  v.  Langford,  1  8need,  514, 
fully  sustains  them,  although  that  was  a  contract  of  a  wholly  dif- 
ferent nature,  when  it  rules  that  a  plaintiff  cannot  increajse  his 
damages  for  a  breach  of  contract  by  neglecting,  or  refusing  at  his 
own  expense,  to  do  that  which  would  lessen  them,  I  close  this 
opinion  with  a  citation  of  the  principal  and  most  pertinent  cases 
cited  on  either  side,  without  attempting  to  review  or  reconcile 
them:  Frederick  v.  Marquette  R.  Co.  37  Mich.  342;  Chicago  R 
Co.  -0.  Griffin,  68  111.  499 ;  Pulhnan  Car  Co.  v.  Eeed,  75  111.  126 ; 
111.  Cent.  E.  Co.  v.  Johnson,  67  111.  312 ;  Cincinnati  R.  Co.  v. 
Cole,  29  Ohio  St.  126 ;  Townsend  v.  N.  Y.  Cent.  R.  R.  56  N.  Y. 
295 ;  S.  C.  4  Hun,  217 ;  Coxu  K  Y.  CentR.  R.  4  Hun,  176, 182; 
English  V.  Delaware  &  H.  Canal  Co.  66  N.  Y.  454 ;  S.  C.  4  Hun, 
683 ;  O'Brien  v.  N.  Y.  Cent.  R.  Co.  80  N.  Y.  236 ;  Hamilton  v. 
Third  Ave.  R.  Co.  63  N.  Y.  25 ;  Jackson  v.  Second  Ave.  R.  Co.  47 
N.  Y.  274;  Jeffersonville  R  Co.  v.  Rogers,  38  Ind.  116;  Pitts- 
burgh, etc.,  R.  Co.  V.  Hennigh,  39  Ind.  509  ;  Palmer  v.  Railroad, 
3  Rich.  (N.  S.)  580 ;  Maples  v,  N.  Y.,  etc.,  R  Co.  38  Conn.  65t; 
Burnham  v.  Grand  Trunk  R  R.  63  Me.  298 ;  Thomp.  Carr.  837 ; 
Hutch.  Carr.  §§  570,  575  ;  5  South.  Law  Rev.  770. 

Motion  overruled. 

The  principal  case  above  reported  raises  an  extremely  important  and  inter- 
esting question  relative  to  tickets  issued  with  a  condition  on  their  face  pro- 
viding that  they  shall  be  of  force  for  a  limited  time  only.  We  propose  to 
feview  the  American  decisions  upon  this  point. 

It  seems  at  first  to  have  been  doubted  whether  it  was  competent  for  riil* 
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toad  companies  to  enter  into  a  contract  of  such  a  character,  whether  a  pas- 
ienger  purchasing  a  ticket  was  not  properly  entitled  to  avail  himself  thereof 
at  any  time  in  the  future  he  might  see  fit.  This  questibn  has  finally  been 
resolved  in  favor  of  the  validity  of  the  contract.  Barker  v.  Coffin,  81  Barb. 
556;  Johnson  v.  Concord  Railroad  Corp.  46  N.  H.  218;  Boice  v.  Hudson 
River  R.  R  Co.,  61  Barb.  611 ;  Eeeley  «.  Boston  &  Maine  R.  R.  Co.,  67  Me. 
163;  Briggs  «.  Grand  Trunk  R.  Co.,  24  Upp.  Can.,  Q.  B.  510;  Boston  &  Low- 
ell R  R.  Co.  «.  Proctor,  1  Allen,  267 ;  Hill  c.  Syracuse,  B.  &  N.  Y.  R.  R 
Co.,  63  N.  Y.  101.  At  least  if  the  ticket  be  sold  in  a  fair  and  open  manner, 
so  that  the  purchaser  has  an  opportunity  of  seeing  exactly  what  the  terms 
thereof  are.  Shedd «.  Troy  &  Boston  R  R  Co.,  40  Yt.  88.  The  grounds 
and  reasons  for  this  conclusion  are  fully  stated  in  the  opinion  of  the  court  in 
Barker  v.  Coffin,  supra,  thus : 

*'  Had  the  railroads  a  right  to  make  such  a  contract?  Was  the  contract  le- 
gal! I  confess  I  am  not  able  to  see  any  reason  why  they  had  not  a  right  to 
make  such  a  contract,  and  why  it  was  not  legal.  They  were  common  car- 
riers of  passengers,  and  had  a  right  to  make  any  special  contract  not  unrea- 
sonable and  illegal.  May  not  common  carriers  oi  passengers  say,  to-day  or 
this  week,  we  will  carry  you  a  passenger  over  our  route  for  a  sum  specified^ 
though  to-morrow  or  next  week  our  price  may  be  double  the  sum  which  we 
will  now  accept?  If  this  right  is  taken  away  from  railroad  companies  or 
common  carriers,  what  power  will  they  have  to  protect  themselves  against  over- 
loading? It  is  claimed  that,  having  once  received  the  fare  established  at  any 
g'ven  time  for  a  passage  from  one  place  to  another,  the  person  paying  the 
re  will  be  entitled  to  the  passage  at  any  future  time,  whatever  may  be  the 
terms  of  the  contract  as  to  the  time  within  which  the  passage  should  be 
made.  Establish  this  as  a  principle,  and  the  ri^bt  of  passage  may  be  claimed 
by  such  numbers  upon  a  particular  day  or  occasion,  as  to  render  it  impossible 
for  the  carrier  to  perform  his  contract.  The  contract  for  passage  may  be 
made  at  the  time  when  the  fare  by  the  stage  or  cars  is  very  low,  and  its  exe- 
cution be  claimed  at  a  future  time  when  the  reasonable  fare  is  much  higher, 
or  the  tickets  may  be  purchased,  as  in  this  case,  when  competing  roads  have 
reduced  temporarily  the  fare,  and  the  passage  may  be  claimed  weeks  or 
months  after  the  fare  has  been  greatly  reduced.  In  short,  I  know  of  no  rea- 
son why  the  carrier  may  not  by  agreement  provide  that  the  passage  shall  be 
made  within  a  time  specified,  and  in  one  continuous  trip.''  Barker  «.  Coffin, 
81  Barb.  556. 

A  passenger  is  not  therefore  entitled  to  ride  by  virtue  of  a  ticket,  the  limi- 
tation of  which  has  expired.  If,  upon  demand  for  his  fare,  he  refuses  to  pay, 
he  may  be  expelled  from  the  cars. 

Hill «.  Syracuse,  B.  &  N.  Y.  R.  R.  Co.,  68  N.  Y.  101;  Elmore  «.  Sands, 
54  N.  Y.  5i2;  Wentz  «.  Erie  R.  R  Co.,  5  N.  Y.  Supreme  Ct.  556;  S.  C.  8 
Hun.  241;  Barkers.  Coffin,  81  Barb.  556;  Nelson  v.  Long  Island  R  R.  Co., 
7  Hun.  140. 

This  principle  applies  in  cases  of  commutation  tickets  with  coupons  at- 
tached, where  the  time  specified  on  their  face  within  which  they  are  valid  has 
expired.  Powell «.  Pittsburg,  Cinn.  &  St.  L.  R  R.  Co.,  25  Ohio  St.  70.  It 
applies  also  in  like  case  to  mileage  tickets,  even  though  the  number  of  miles 
for  which  they  are  issued  has  not  been  travelled.  Lilies  «.  St.  Louis,  Kansaa 
City  d;  N.  R  Co.,  64  Mo.  464. 

So  a  company  may  issue  return  tickets,  which  can  only  be  used  within  a 
limited  time.  Farewell  c.  Grand  Trunk  R  Co.,  15  Upp.  Can,,  C.  P.  427,  or 
excursion  tickets  with  a  similar  limitation.  State  «.  Campbell,  87  N.  J.  L. 
809. 

And  where  a  passenger,  in  return  for  a  continuous  ticket  which  he  has 
delivered  up,  receives  a  conductor's  check  with  the  indorsement,  *'  Good  this 
daj  and  train  only,'^  he  is  not  entitled  to  stop  off  at  a  way  station,  and  sob- 
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■equently  claim  to  be  carried  on  another  day  to  his  point  of  destinatioiL.  Mo> 
Clure  «.  Phila.,  W.  ft  B.  R.  R.  Co.,  84  3Id.  6S2. 

In  all  the  cases  above  mentioned  the  conductor  is  justified  if  the  passenger 
declines  to  pay  fare  and  relies  on  his  expired  ticket,  to  eject  him  from  the 
train.  The  phrase  **good  this  trip  only"  inserted  into  a  ticket,  does  not 
limit  the  passenger  to  any  specific  day  or  train.  It  limits  him  only  to  a  con- 
tinuous passage,  and  may  be  used  upon  a  day  subsequent  to  that  of  its  issue. 
Pier  «.  Finch,  24  Barb.  614. 

Important  <juestions  often  arise  with  regard  to  what  constitutes  a  waiver 
of  the  provision  limiting  the  time  within  which  the  ticket  can  be  used. 
There  is  some  diversity  of  opinion  on  this  point.  In  Boice  v.  Hudson  River 
R.  R.  Co.,  61  Barb.  611,  it  was  held  that^  a  mere  conversation  with  the  ticket 
agent  subsequent  to  the  purchase  of  the  ticket,  in  the  course  of  which  the 
latter  assured  the  buyer  that  the  ticket  could  be  used  after  the  lapse  of  the 
time  specified  therein  did  not  constitute  a  waiver.  The  agent,  it  was  said, 
had  presumptively  no  power  thus  to  waive  a  provision  of  a  contract  already 
made;  besides  it  was  evident  that  such  waiver  was  without  consideration  and 
nudum  partunL  A  similar  conclusion  was  reached  in  McClure  t>.  Phila.,  W. 
ft  B.  R.  R.  Co.,  84  Md.  682,  already  mentioned,  where  it  was  held  that  the 
ticket  agent  at  a  way  station  could  not  bind  the  company  by  a  verbal  assur- 
ance that  a  conductor's  check  limited  so  as  to  be  good  ''that  day  and  trun 
only*'  was  valid  until  taken  up. 

In  Nelson  e.  Long  Island  R.  R.  Co.,  7  Hun.  140,  it  was  intimated  on  the 
other  hand  that  the  company  would  be  bound  by  the  statements  of  the  agent 
selling  the  ticket.  It  would  seem  in  this  connection  that  there  is  great  force 
in  the  suggestion  made  in  Boice  e.  Hudson  River  R.  R.  Co.,  61  Barb.  611,  to 
the  effect  that  the  proviso  on  the  ticket  ought,  in  such  case,  to  be  erased  hj 
the  agent,  or  at  least  that  some  mark  should  be  made  thereon  by  him  to  inti- 
mate to  the  conductor  that  there  has  been  a  special  contract.  Otherwise  it 
would  seem  to  us  that  the  conclusion  reached  m  the  principal  case  in  regard 
to  damages  must  always  obtain.  Such  is  the  doctrine  laid  down  in  Boice  e. 
Hudson  River  R.  R.  Co.,  61  Barb.  611,  supra, 

'*  Any  person  of  ordinary  intelligence  would  know  that  a  mere  talk  with  a 
railroad  ticket  agent,  to  the  effect  that  a  ticket  could^  be  used  or  would  be 
good,  at  a  time  when  the  face  of  it  showed  it  would  not  be  good  and  could 
not  be  used,  without  some  rule  or  regulation  of  the  railroad  company  author- 
ising conductors  to  receive  such  a  ticket  subseouent  to  its  date,  would  not 
make  the  ticket  good  for  a  day  subsequent  to  its  aate,  when  the  price  of  such 
a  ticket  had  been  lawfully  increased.  It  is  probable  that  a  statement  of  a 
ticket  agent  to  any  person  that  a  ticket,  like  the  one  which  the  plaintiff  had, 
would  be  good  and  taken  at  any  time  after  its  date,  would  be  believed  and 
would  mislead  the  holder  of  it,  and  induce  him  to  attempt  to  use  it  and  ride 
by  virtue  of  it,  after  its  date.  But  when  he  should  learn  from  the  conductor 
on  a  train  of  cars  on  which  he  should  attempt  to  ride  by  virtue  of  the  ticket 
subsequent  to  its  date,  that  it  was  not  then  good,  he  would  not  be  justified 
in  refusing  to  pay  fare  and  to  use  force  to  remain  on  the  train  without  paying 
fare." 

The  fact  that  the  conductors  of  the  company  had  in  other  instances  accepted 
tickets  which  were  expired  does  not  constitute  any  evidence  of  usage  to  that 
effect  where  such  conouct  is  not  shown  to  have  been  known  by  the  officers  of 
the  company.  Johnson  e.  Concord  Railroad  Corporation,  46  N.  H.  218; 
Boice  e.  Hudson  River  R  R.  Co.  61  Barb.  611;  Dietrich  v,  Pennsylvania  R. 
R.  Co.  71  Pa.  St.  482;  Wakefield  e.  South  Boston  R  R  Co.  117  Mass.  644. 

Nor  does  the  fact  that  the  plaintiff  himself  hss  previously  been  allowed  to 
ride  on  such  expired  tickets  establish  any  right  on  his  part  to  do  so.  Stone 
V.  Chicago  ft  N.  W.  R  Co.  47  Iowa,  82;  Hill «.  Syracuse  R  ft  N.  T.  R  R 
00.68N.  T.  101. 
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The  use  of  a  mileage  ticket  seTeral  times  after  it  has  expired  and  the  ac- 
ceptance of  it  by  the  conductor  on  all  such  occasions  without  objection  gives 
the  holder  no  right  to  be  carried  upon  a  subsequent  occasion.  Sherman  «. 
Chicago  &  N.  W.  R.  R  Co.  40  Iowa,  45. 

The  checking  of  plaintifiTs  baggage  by  the  bagsageman  upon  production 
of  an  expired  ticket  and  the  punching  of  the  same  by  such  baggageman,  does 
not  entitle  the  holder  to  be  transported  by  virtue  thereof.  Wentz  v,  Erie 
R  R  Co.  6  N.  T.  Supreme  Court,  656;  8.  C.  8  Hun.  241. 

An  indorsement  upon  such  a  ticket  by  a  conductor  showing  that  it  had 
been  used  to  an  intermediate  station  before  the  expiration  of  the  time  speci- 
fied, or  an  allowed  use  of  it  for  a  portion  of  the  distance  thereafter  with  an 
indorsement  showing  it^  is  not  such  a  waiver  of  the  condition  as  allows  a  fur- 
ther use  of  the  ticket.    Hill «.  Syracuse  B.  &  N.  Y.  R.  R  Co.  63  N.  T.  101. 

Where  a  passenger  produces  an  expired  ticket,  he  cannot  be  ejected  until  he 
has  been  duly  asked  tp  pay  his  fare  and  has  refused  to  do  so.  Farewell  e. 
Grand  Trunk  R  R  Co.  16  Upp.  Can.  C.  P.  427.  Where  a  passenger  has  once 
been  ejected  for  such  cause,  he  cannot  claim  immediately  to  bo  readmitted  on 
production  of  a  regular  ticket  which  he  has  kept  in  reserve.  The  conductor 
may  justly  infer  that  having  once  behaved  improperly,  he  is  likely  to  do  so 
sgain  and  may  therefore  exclude  him.     Btate  e.  Campbell,  82  N.  J.  L.  809. 

In  ejecting  a  passenger  from  the  cars  the  conductor  is  bound,  even  when 
he  has  a  right  to  so  eject  him,  to  use  no  more  force  than  is  necessary  for  the 
purpose.  If  he  uses  more,  he  renders  the  company  liable  to  an  action. 
Where,  however,  the  gist  of  the  action  is  an  alleged  illegal  removal  and  a 
legal  justification  is  shown,  the  amount  of  force  used  is  immftterifti  Johnson 
t.  Concord  Railroad  CorporatioA,  40  N.  H.  218. 
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V. 

8.  M.  Nichols. 

(Adtanee  C<m,  Texcu.    Atutm  Term,  1882.) 

In  an  action  against  a  railroad  company  by  a  passenger  upon  one  of  its 
passenger  trains  for  damages  received  by  the  plaintiff  in  an  accident  alleged 
to  have  been  occasioned  by  the  company's  wanton  disregard  of  its  legal  obli- 
gations, and  by  its  gross  negligence  in  running  its  train,  and  in  permitting 
its  bed  and  track  to  become  grossly  defective  and  unfit  for  use,  wherein  the 
plaintiff  recovered  (2000  for  actual  damages  and  (8000  for  exemplary  damages, 
the  court  trying  the  cause  permitted  the  counsel  for  the  plaintiff,  in  his  clos- 
ing argument,  over  the  objection  of  the  defendant,  to  read  tb  the  jury,  as 
was  read  by  plaintiff^s  counsel  in  the  opening  argument,  the  following  quota- 
tion from  Bedfield  on  Carriers,  coupled  with  the  statement  that  the  author 
was  coxmael  for  railway  companies  where  he  lived,  viz. :  **  Section  589.  The 
truth  is,  that  common  juries,  with  the  highest  instincts  of  justice,  have  al- 
ways, in  our  country,  been  accustomed  to  view  the  matter  of  railway  respon- 
sibility for  passenger  transportation  in  the  light  of  higher  and  fuller  respon- 
libilitT  than  either  the  courts  or  the  profession,  "etc. 

Mda,  error  sufilcient  to  entitle  defendant  to  a  new  trial. 

Appeal  from  Washington  county. 

Opinion  by  Stayton,  J.    This  suit  was  instituted  July  14,  1873, 
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by  the  appellee,  S.  M.  Nichols,  against  the  appellant,  the  Houston  and 
Texas  Central  Eailway  Company,  to  recover  dama^,  alleged  at 
$30,500,  for  personal  injuries  received  by  the  plaintifi  while  a  pas- 
senger on  defendant's  train  of  cars,  in  an  accident  which  oconrred 
about  May  1,  1873,  whereby  the  passenger  cu*  in  which  plaintiff  wmf 
riding  was  thrown  from  the  track,  and  the  plaintifPs  collar-bone 
was  broken,  and  he  was  other  wise  seriously  injured ;  thfe  plaintiff 
alleging  that  said  injuries  were  caused  by  the  wanton  disre^rd  of 
its  legal  obli^tions  and  gross  negligence  on  the  part  of  the  defend- 
ant in  and  about  the  running  of  said  train,  and  in  permitting  its 
road-bed,  track,  ties,  and  iron  rails  to  become  grossly  defective, 
unsafe  and  unfit  for  use,  and  in  allowing  the  same  to  remain  in 
that  condition  for  a  long  time,  and  until  said  accident  occurred. 

Tlie  case  was  tried  at  the  fall  term,  1875,  and  resulted  in  a  ver- 
dict and  judgment  for  plaintiff  for  $10,000 — ^$3000  actual,  and 
$8000  exem pkry  damages — ^and  from  this  judgment  the  defendant 
has  appealea. 

The  jurisdictional  question  raised  in  this  case  is  regarded  as  set- 
tled by  the  former  decisions  of  this  court.  (Bartee  v.  H.  &  T.  O. 
K.  E.,  36  Texas,  648.) 

Upon  the  trial  of  the  cause,  counsel  for  the  appellee,  in  the  clos- 
ing argument  to  the  jury,  proposed  to  read  to  the  jury  from  Sed« 
field  on  Carriers,  as  will  be  hereafter  set  out ;  and  before  doin^  so, 
addressed  the  jury,  in  substance,  as  follows :  ^'  I  will  now  reaH,  to 
show  you  how  juries  ought  to  deal  with  this  class  of  cases,  ^lat 
Judge  Redfield,  who  I  understand  is  the  attorney  for  the  rail^rajs 
in  his  own  State,  says  in  regard  to  the  comparative  ability  of  juries 
and  courts  to  pass  upon  these  questions,"  at  which  time  counsel  for 
appellant  objected  to  the  reading,  on  the  ground  that  the  passage 
offered  to  be  read  was  not  evidence,  and  not  proper  to  be  considered 
by  the  jury,  and  that  if  the  doctrine  enunciated  in  the  passage  i^as 
matter  of  law,  it  should  be  presented  to  the  court  and  a  charge 
asked  thereon ;  but  the  court  overruled  the  objection,  on  the  state^ 
ment  of  counsel  for  appellee,  which  was^rue,  that  his  associate  liad 
read  the  same  passage  in  the  opening  argument,  and  thereupon 
counsel  for  appellee  read  to  the  jury,  and  commented  thereon,  the 
following  passage  from  Eediield  on  Carriers : 

"  Section  539.  The  truth  is,  that  common  juries,  with  the  high- 
est instincts  of  justice,  have  always,  in  our  country,  been  accustomed 
to  view  the  matter  of  railway  responsibility  for  passenger  trana- 
portation  in  the  light  of  higher  and  fuller  responsibility  than  either 
the  courts  or  the  profession.  It  is  not  uncommon  to  have  it  ob- 
jected, in  our  country,  against  the  reason  or  justice  of  jury  trials, 
that  the  result  is  always  the  same  in  all  actions  for  injuries  to  pas- 
sengers on  railways ;  the  companies  are  sure  to  be  cast  in  the  action^ 
and  this  seems  to  be  regardea  as  an  unreasonable  reproach.  But, 
when  we  reflect  how  much  more  might  be  done  in  all  such  cases  to 
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Mcnre  perfect  safety  and  exemption  from  injury,  and  how  mnch 
more  reicdly  is  done  both  in  Great  Britain  and  on  the  continent  of 
Europe,  we  can  only  conclude  that  the  common  sense  instincts  of 
jQfOFB  have  raised  them  to  a  higher  plane  of  wisdom  and  justice 
tlian  that  wliich  the  courts,  or  Hie  profession  have  yet  attained.'' 
To  which  the  defendant,  by  its  counsel,  excepted. 

This  is  assigned  as  error,  and  was  also  maae  one  of  the  grounds 
for  a  new  trial. 

While  the  courts  are  tested  with  a  Izrge  discretion  in  re^rd  to 
permitting  counsel  to  read  to  juries  from  books,  scientific,  histori- 
cal, or  legal,  for  the  purpose  of  illustrating  an  argument,  yet  such 
discretion  is  not  unlimited,  and  is  subject  to  revision,  and  when  it 
dearly  appears  that  such  discretion  has  not  been  wisely  exercised, 
bxit  Las  been  so  used  as  to  injure  a  party  litigant,  and  to  give  a  jury 
a  false  estimate  of  their  duties  or  powers,  it  will  be  good  ground 
for  a  reversal. 

It  would  be  hard  to  conceive  of  a  passage  more  improper  to  read  to 
a  jury  than  the  one  above  set  out.  By  it  they  were  given  to  under- 
Btand  that  they  were  to  try  the  cause,  not  according  to  the  law  as 

fiven  to  them  by  the  court,  and  by  the  evidence,  but  by  "  the 
ifiliest  instincts  of  justice ;"  what  that  might  be  tliey  were  left  to 
inTOr  and  determine  from  the  "common  sense  instincts  of  jurors,*' 
which  the  author  indicated  had  "  raised  them  to  a  higher  plane  of 
wisdom  and  lustice  than  that  which  the  courts  or  the  profession 
have  yet  attained."  The  law  recognizes  no  such  method  of  trial. 

The  ruling  of  the  court  by  which  the  reading  was  permitted  gave 
countenance  to  the  sentiments  expressed  in  the  passage,  and  the 
jury,  under  such  circumstances,  might  well  conceive  that  it  was  as 
much  the  law  of  the  case  as  was  the  charge  of  the  court. 

The  fact  that  the  passage  was  read  twice,  aggravates  rather  than 
alleviates  the  error. 

The  cases  of  Wade  v.  DeWitt,  20  Texas,  398 ;  Hines  v.  The 
State,  3  Texas  App.,  483,  and  Hudson  v.  The  State,  6  Texas  App., 
665,  are  cases  in  which  exceptions  were  taken  to  the  ruling  of  the 
oourt  in  refusing  to  permit  counsel  to  read  from  books  to  the  jury, 
and  in  them  it  was  held,  that  as  it  did  not  appear  that  the  court  had 
abused  its  discretion,  there  was  no  error. 

The  right  of  counsel,  in  argument,  to  read  to  a  jury  any  proper 
tnatter,  should  not  be  unreasonably  restricted,  for  it  is  often  neces- 
sary and  highly  essential  to  the  clear  and  proper  presentation  of  a 
case ;  but  it  is  error  to  permit  to  be  read  the  passage  which  was 
read  in  this  cause. 

When  we  take  into  consideration  the  many  elements  which  juried 
are  permitted  to  take  into  consideration  in  this  character  of  cases 
for  the  determination  of  actual  damages,  involving  as  they  do,  ex- 
penses of  cure,  including  medical  bills,  value  of  time  lost  during 
core^  fair  compensation  for  physical  and  mental  pain  and  suffering 
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caused  by  an  injuiy,  any  permanent  reduction  of  power  to  attend  to 
business  and  earn  money  which  may  have  resulted  from  an  injury, 
it  may  well  be  Questioned  whether  anything  more  than  what  is  thus 
termed  actual  oamages  should  be  allowed,  by  way  of  exemplary 
damages,  for  the  purpose  of  example  or  punishment  of  a  party 
whose  act  did  not  directly  inflict  the  injury  if  the  injury  is  inflicted 
tlirough  the  negligence  of  an  employee,  in  whose  selection  the 
utmost  care  has  been  taken  by  the  employer  to  get  skillful,  teni- 
perate  and  prudent  servants,  and  to  whom  all  proper  and  necessary 
materials  have  been  furnished  for  the  work  which  they  are  engaged 
to  do ;  for  there  may  be  gross  negligence,  or,  rather,  a  high  degree  of 
negli^nce,  in  the  servant,  when  there  is,  in  fact,  no  negli^nce,  or 
only  slight  negligence,  in  the  master.  What  is  here  said  is  intended 
only  to  apply  to  the  liability  of  a  master  for  exemplary  damages 
for  the  negligence  of  a  servant,  and  in  no  manner  to  the  liability 
of  the  master  for  actual  damages  done  to  another  tlirough  the 
negligence  of  a  servant ;  for  whatever  negligence  of  a  servant,  in 
the  course  of  a  business  in  which  he  is  employed,  and  within  the 
line  of  his  duty,  may  occur,  by  which  another  party,  not  a  co-ser- 
vant, is  injured,  is,  by  law,  imputed  to  the  master,  and  he  is  liable 
in  actual  damages  therefor,  without  reference  to  whether  the  mas- 
ter willed  or  participated  in  the  act  or  not,  and  without  reference 
to  the  actual  negligence  of  the  master. 

The  evidence  in  this  cause  tends  to  show  a  high  degree  of  negli- 

fence  in  the  servants  of  the  appellant.  Whether  the  same  was 
nown  to  any  person  of  such  general  powers  as  to  make  him  the 
representative  of  the  company,  and  therefore  notice  to  him  notice 
to  the  company  of  the  defective  condition  of  its  track,  does  not  ap- 
pear in  the  record ;  nor  is  it  necessary  in  this  cause  for  us  to  specu- 
late upon  the  sufficiency  of  the  evidence  of  bad  condition  of  the 
track  to  authorize  a  holding  that  by  the  exercise  of  proper  care  the 
defects  must  have  been  known. 

The  elements  for  the  estimation  of  actual  damage  are  not  now, 
by  the  great  current  of  authority,  as  they  once  were,  confined  to 
those  things  which  can,  with  reasonable  certainty,  be  measured  b^ 
dollars  and  cents;  but  extend  to  compensation  for  not  only  physi- 
cal, but  also  for  mental  pain  and  suflering,  elements  which  formerly 
were  made  the  basis  for  exemplary  damages. 

Actions  for  exemplary  damages  are  quasi-criminal  in  character ; 
yet,  while  for  crime  no  man  can  be  punished  unless  the  penaltv  is 
fixed  either  absolutely,  or  by  a  minimum  or  maximum  penalty, 
prescribed  by  law ;  still,  in  cases  for  exemplary  damages  there  is  no 
measure,  save  the  discretion  of  the  jury,  except  that  whidi  is  found 
in  the  power  of  the  court  to  set  aside  a  verdict  which  appears  to 
be  the  result  of  passion,  prejudice,  or  some  influence  not  found  in 
the  facts  of  the  case. 
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TLis  is  a  delicate  duty,  but  one  which  courts  must  exercise  in  all 
proper  cases. 

Exemplary  damages,  when  allowed,  should  bear  proportion  to  the 
actual  damages  sustained.  (Mobile  and  Montgomery  B«  S«  Co.  v. 
Ashcraft,  48  Ala.,  83.) 

In  tliis  cause  the  actual  damages  assessed  by  the  jury  was  $2,000, 
a  snni  probably  not  excessive  under  the  facts  of  the  case ;  but  the 
exemplary  damages  were  assessed  at  $8,000,  which  to  us  seems  so 
clearly  excessive,  when  contrasted  with  the  sum  found  for  actual 
damages,  and  considered  with  i^eferenco  to  the  facts  of  the  case, 
that  we  are  forced  to  the  conclusion  that  it  was  the  result  of  pas- 
sion or  prejudice,  stimulated,  perhaps,  by  the  course  pursued  on 
the  triaL 

It  surely  is  not  true  that  for  purposes  of  punishing  one  for  neg- 
ligence by  which  an  injury  has  been  inflicted  upon  another,  to  his 
actual  damage  $2,000,  it  is  necessary  or  proper  to  inflict  upon  the 
offending  party  an  additional  penalty  of  $8,000.  The  court  should 
have  granted  a  new  trial,  upon  the  ground  that  the  verdict  was 
excessive. 

There  is  no  question  made  in  this  case  as  to  the  liability  of  the 
appellant  for  any  actual  damage  sustained  by  the  appellee  by  rea- 
son of  the  n^ligence  of  its  servants  in  failing  to  keep  its  road  in 
good  repair. 

The  court  instructed  the  jurv,  "  If  you  further  believe  that  it 
would  have  been  possible  for  human  foresight  and  skill  to  have 
provided  against  said  accident  and  injuries,  then  you  will  find  for 
the  plaintin  such  actual  damages  as  the  proof  shows  the  plaintiff 
has  sustained  by  reason  of  such  injuries." 

This  is  believed  to  state  a  higher  degree  of  care  than  the  law  im- 
poses upon  a  carrier  of  passengers,  for  there  is  no  injury,  unless  the 
result  of  inevitable  accident,  which  human  foresight  and  skill 
might  not  possibly  provide  against.  Such  a  rule  would  require 
"every  possible  precaution  which  ingenuity  might  suggest,  or  the 
skill  of  science  s^ord,"  and  would  oe  impracticable  in  the  every 
day  affairs  of  life. 

The  rule  as  to  care  required  of  passenger  carriers  is  believed  to 
be  correctly  stated  in  Railroad  Company  v,  Halloran,  58  Texas,  53. 
The  charge,  as  given,  could  not,  however,  have  prejudiced  the  ap- 
pellant upon  the  question  of  liability  for  actual  damage,  for  such 
liability  was  admitted  in  the  court  below,  and  in  this  court. 

It  is  not  believed  to  be  necessaij  to  consider  the  several  ques- 
tions raised  as  to  the  giving  and  reiusing  of  instructions,  for  many 
of  the  same  questions  nave  been  considered  and  decided  in  other 
causes  by  this  court  since  the  cause  was  tried,  and  will  not  pro- 
bably arise  in  another  trial  of  the  case. 

For  the  errors  indicated,  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 
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V. 

Julius  Boshk. 
{Advance  Cms,  Tmob,  188S.) 

A  charge  that  would  tend  to  limit  a  recovery  for  all  injuries  received  to  a 
recovery  for  only  a  part  of  the  injuries  made  the  basis  of  thjQ.claim,  was  prop- 
erly refused,  as  it  made  the  capacity  for  labor  at  the  time  of  the  injury  the  * 
standard  by  which  a  lifers  labor  was  to  be  estimated. 

There  was  no  error  in  refusing  to  instruct  the  jury,  **  Tou  cannot  find  any 
damages  by  way  of  compensation  for  the  lessened  capacity  to  labor  for  the 
period  of  plaintiff^s  life,  there  being  no  evidence  to  ^ow  what  would  pur- 
chase an  annuity  equal  to  the  value  of  his  labor  for  the  duration  of  his  life, 
and  no  basis  has  been  furnished  for  making  the  calculation  ;  and  you  will 
allow  nothing,  on  this  account,  for  permanent  injuries,  if  any."  There  is  do 
rule  of  law  requiring  the  production  of  such  testimony. 

Where  the  suit  was  brought  to  recover  only  compensatory  damages,  the 
court  having  instructed  the  jury  that  they  would  find  such  actual  damages  as 
the  evidence  showed  the  plain tifE  had  sustained,  and  set  out  the  several  rea- 
sons, or  grounds,  for  which  damages  might  be  found,  none  of  these  grounds 
being  punitory  in  character  ;  JiM,  that  the  instruction  that  *'  Tou  will  allow 
only  damages  by  way  of  compensation,  and  nothing  for  punishing  the  de- 
fendant," was  properly  refused. 

Where  the  verdict  is  not  clearly  excessive  it  will  not  be  molested,  espec- 
ially so  after  the  judge  who  tried  the  cause  overruled  a  motion  for  new  trial, 
based,  among  other  grounds,  upon  the  excessive  character  of  the  verdict. 

Appeal  from  Robertson  comity.  Beall  &  Kemp  for  appellant, 
Hamman  &  Adams  for  appellee. 

Statton,  J. — ^This  action  was  brought  to  recover  actual  damages 
for  injuries  alleged  to  have  been  received  bj  the  appellee  while  a 
a  passenger  on  tne  appellant's  cars. 

The  injuries  alleged  were  painful,  serious  and  permanent,  and 
were  charged  to  have  been  caused  by  the  failure  of  appellant  to 
keep  its  road  in  proper  repair,  by  the  negligent  and  unskilful  man- 
agement  of  its  train,  and  by  its  negligence  in  permitting  a  "  switch** 
at  the  place  where  the  injury  was  received  to  become  and  remain 
out  of  order  and  in  dangerous  condition. 

There  was  a  trial,  and  judgment  in  favor  of  the  appellee  for 
$5000. 

There  is  no  question  raised  in  ^his  court  as  to  the  matters  of 
negligence  under  which  it  is  claimed  that  the  injury  was  received, 
and  we  will  only  consider  such  questions  as  are  raised  by  the  assign- 
ments of  error,  and  as  are  relied  upon  in  brief  for  appellant. 

The  first  assignment  of  error  relied  upon  is  as  follows : 
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"  The  court  en'ed  in  refusing  the  f oUcradog  instmcitions  asked  b j 
defendant : 

"  If  the  jury  find  for  the  plaintiff  you  will  consider  whether, 
under  the  evidence,  plaintiffs  ability  to  labor  was  diminished  by 
the  injuries  received.  If  you  so  find,  you  will  allow  the  plaintiff 
an  amount  for  compensation  equal  to  the  difference  between  what 
the  plaintiff  could  earn  before  and  what  he  can  earn  now,  in  conse- 
quence of  said  injuries,  for  the  len^h  of  time  said  plaintiff  was  so 
prevented  from  work  by  said  injuries.  The  above  mle  for  estimat- 
ing damages  you  will  consider  in  connection  with  such  damages  as 
you  may  allow  plaintiff  for  pain  and  suffering  under  foregoing 
charges." 

In  his  petition  plaintiff  claimed  compensatory  damages  for  per- 
sonal injuries,  physical  pain,  mental  anguish,  serious  mapairment 
of  health  and  permanent  disability. 

On  the  measure  of  damages,  the  court  charged  the  jury  as  follows: 
^' If  you  find  for  plaintiff,  you  will  find  such  actual  damages  as  the 
evidence  shows  he  has  sustained  by  the  injuries  and  hurts  proved 
to  have  been  infiicted  by  the  acts  complained  of  on  the  part  of  de- 
fendant, and  which  were  occasioned  through  their  negligence,  that 
is  the  value  of  the  time  lost  by  the  plaintiff  during  the  time  he  was 
incapacitated  from  work  or  labor  (if  any),  taking  into  consideration 
the  nature  of  his  business,  and  the  value  of  his  services  in  conduct- 
ing the  same ;  also,  a  fair  compensation  for  the-physical  and  mental 
suffering  you  find  the  injuries  caused,  and  the  probable  effect  of  the 
injury  in  the  future  upon  his  health,  the  length  of  time  said  plain- 
tin  was  so  prevented  from  work  by  said  injuries.  The  above  rule 
for  estimating  damages  you  will  consider  m  connection  with  such 
damages  as  you  may  allow  plaintiff  for  pain  and  suffering  under 
foregoing  cliarges." 

Tne  instruction  given  by  the  court  presented  fairlv  to  the  jury 
the  several  elements  or  basis  for  damages  set  out  in  the  pleadings, 
and  to  which  the  evidence  related,  and  this  would  have  been  a  suf- 
ficient reason  for  refusing  the  char^  asked ;  but  the  charge  was 
properly  refused  for  the  reason  that  it  would  have  tended  to  limit 
the  appellee's  recovery  for  all  iniuries  received  to  a  recovery  for 
only  a  part  of  the  injuries  made  tne  basis  of  the  claim ;  the  impro- 
priety of  which  is  well  illustrated  by  this  case. 

The  charge,  as  asked,  would  have  restricted  the  appellee's  right 
to  recover  to  such  damages  as  would  compensate  him  for  pain  and 
snffering,  and  for  the  "  difference  between  what  the  plaintiff  could 
earn  before,  and  what  he  can  earn  now,"  and  for  loss  of  time. 
This  would  cut  off  all  future  increased  disability  resulting  from  the 
injuries  received,  although  from  such  injuries,  under  the  evidence, 
the  appellee  may,  in  the  future,  become  unable  to  perform  any  la- 
bor, either  physical  or  mental^  it  ignored  the  power  in  the  future, 
but  for  the  injuries  received,  to  acquire  a  capacity,  mentally  or  phys- 
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icallj,  to  do  more  profitable  labor  than  the  appellee  was  able  to  do 
at  the  time  of  the  injury ;  it  made  the  capacity  for  labor  at  die 
time  of  the  injnry  the  standard  by  which  a  life's  labor  was  to  be 
estimated. 

The  next  assignment  of  error  presented  is  as  follows: 

*'*'  The  conrt  erred  in  refusing  the  following  instmction  asked  by 
defendant : 

"  Ton  cannot  find  any  damages  by  way  of  compensating  plaintiff 
for  lessened  capacity  to  labor  for  the  period  of  his  natural  life, 
there  being  no  evidence  to  show  what  woald  purchase  an  annuity 
equal  to  the  value  of  his  labor  for  tlie  duration  of  his  life,  and  no 
basis  has  been  furnished  for  making  the  calculation,  and  you  will 
allow  nothing  on  this  account  for  permanent  injuries,  if  there  are 
any." 

There  was  no  error  in  refusing  to  give  this  instruction ;  for  there 
is  no  rule  of  law  requiring  the  production  of  such  testimony.  If 
the  appellant's  counsel  were  of  the  opinion  that  such  testimony 
wonla  illustrate  the  question  of  damages,  and  ^ve  the  jurv  a  fair 
view  of  the  question,  they  could  have  offered  it,  if  admissible;  as  to 
which,  under  the  facts  of  this  case,  we  are  not  called  upon  to  decide, 
and  upon  which  we  intimate  no  opinion. 

The  next  assignment  of  error  is,  the  court  erred, in  refusing  the 
following  instruction  asked  by  the  defendant : 

^'You  will  allow  only  damages  by  way  of  compensation,  and 
nothing  for  the  purpose  of  punishing  the  defendant." 

There  was  no  eiTor  in  refusing  to  give  this  instruction.  The  suit 
was  brought  to  recover  only  compensatory  dama^ ;  and  in  the 
charge  herein  first  set  out  the  court  instructed  tne  jury,  if  they 
found  for  the  plaintiff,  that  they  would  find  such  actual  damages  as 
the  evidence  showed  the  plaintiff  had  sustained,  and  set  out  the 
several  reasons,  or  grounds,  for  which  damages  might  be  found ; 
and  none  of  these  grounds  were  punitory  in  cnaracter. 

The  last  assignment  of  error  is :  ^'  The  court  erred  in  refusing  to 
grant  defendant's  motion  for  a  new  trial,  because  of  the  grounds 
therein  specified,  and  because  the  jury  exceeded  the  limits  of  com- 
pensation and  found  damages  flagrantly  outrageous  and  extrava- 
gant." 

The  damages  assessed  hj  the  jury  seem  large,  but  the  testimony 
tends  to  show  that  the  injuries  received  are  permanent  in  charac- 
ter— such  as  may  not  only  impair  the  ability  of  the  appellee  to  la- 
bor, but  may  at  some  future  time  render  him  unable  to  labor  at  all. 

Dr.  Eaves,  witness  for  appellee,  says  he  examined  the  injured 
man  on  the  day  of  the  acciaent ;  found  an  incised  wound  of  the 
scalp  two-by-two  inches  in  extent,  cut  to  the  periosteum ;  the  perios' 
teum  and  scalp  peeled  off  together;  attendeahim  six  to  eight  days, 
and  left  him  in  a  somewhat  mentally  deranged  condition ;  is  of 
opinion  that  the  wound  would  render  nim  less  able  to  resist  or  re- 
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cover  from  other  diseases  in  after  life,  and  that  he  wonld  be  more 
liable  to  diseases,  aches  and  pains  than  if  he  had  not  received  the 
Vronnds ;  that  as  age  came  on  the  wounds  would  weaken  his  physi- 
cal powers  and  increase  his  suffering;  that,  as  a  farm  hand,  he 
would  be  less  able  to  do  manual  labor  in  the  hot  season,  and  that 
during  his  life,  in  any  vocation,  he  would  be  liable,  from  his  wouiids, 
to  mental  and  physical  disease.  He  also  testified  that  th^  injuries 
to  the  appellee  were  permanent. 

Dr.  Starley,  witness  for  appellant,  says  he  called  to  see  appellee 
the  day  he  wasin  jui'ed ;  found  contusion  and  laceration  ox  scalp, 
ezteDsive  on  right  side ;  also  contusion  of  chest ;  that  it  was  difficult 
to,  and  he  could  not,  determine  from  the  appearance  of  tlie  wound 
whether  it  was  permanent  or  temporary ;  tnat  the  skin  on  his  head 
was  lacerated,  but  skull  not  fractured ;  there  was  contusion  on  chest 
and  some  difficulty  in  breathing,  but  not  serious,  and  only  contin- 
ued for  a  short  time ;  that  he  discovered  no  wound  on  his  right 
knee  or  left  foot;  attended  the  patient  from  February  21  to  March 
11, 1881 ;  that  when  he  left  the  patient  he  was  not  in  a  condition  to 
work,  but  that  he  was  not  needing  any  medical  attention. 

The  verdict  is  not  so  clearly  excessive  as  to  authorize  us  to  sub- 
stitute our  judgment  for  that  of  the  jury,  and  especially  so  after  the 
judge  who  tried  the  cause  overruled  a  motion  for  new  trial,  based, 
among  other  grounds,  upon  the  excessive  character  of  the  verdict 

There  being  no  error  m  the  judgment,  it  is  affirmed. 

Bee  note,  p.  871, 
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V. 

Geo.  p.  Bubkb. 

(Advance  Case^  Texas.    AuOin  Term,  1888.) 

The  trial  jury  iDstnieted  the  judge  that  ''Tou  may  ascertain  the  value  of 
p]aintiff*8  services  to  himself  before  the  injury  and  the  value  of  his  services 
since,  and  ascertain  the  difference,  and  then  the  jury  would  be  authorized  to 
give  such  a  sum  as  would,  at  legal  rate  of  interest,  produce  a  sum  equal,  per 
annum,  to  that  difference." 

To  be  not  maintainable  upon  principle,  as  thereunder  plaintiff  would  not 
only  receive  full  compensation,  but,  in  addition  would  receive  a  donation. 

Appeal  from  the  District  Court  of  "Washington  county. 

Sayles  <fe  Bassett,  for  appellant. 

P.  H.  &  J.  T.  Swearingen  and  Breedlove  &  Ewing,  for  appellee. 

Appellee  instituted  this  suit  against  appellant  January  20, 1876, 
to  recover  damages  for  a  personal  injury,  resulting,  as  claimed, 
from  the  negligence  of  the  appellant    The  injury  occurred  at 

9  A.  &  R  R  Cas.— 24 
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Ghappd  Hill,  in  Washington  county,  as  appellee  was  getting  off 
the  train.  The  car  ran  over  his  arm  at  the  elbow,  and  so  crushed 
it  that  amputation  became  neeessarj,  etc. 

AppelLmt  defended  on  the  ground  that  the  injury  was  the  direct 
result  of  the  negligence  of  appellee. 

January  10, 1877,  the  case  was  tried,  and  resulted  in  a  verdict 
and  judgment  for  appellee  tor  the  sum  of  $6000,  from  which  this 
appeal  was  taken.  The  only  error  assigned  deemed  material  in  die 
disposition  of  this  appeal  is  copied  into  the  opinion. 

"Watts,  J. — ^Upon  the  trial,  the  court  instructed  the  jury  upon 
the  measure  of  dama^  as  follows : 

'^  You  may  ascertam  the  value  of  plaintiff's  services  to  himself 
before  the  injury  and  the  value  of  his  services  since,  and  ascertain 
the  difference,  and  then  the  jury  would  be  authorized  to  give  such 
a  sum  as  would,  at  l^al  rate  of  interest,  produce  a  sum  equal  per 
annum  to  that  difference,  and  not  a  greater  sum  on  this  item." 

Appellant  excepted  generally  to  the  entire  charge  as  given,  and 
assigned  error  as  follows : 

"  6.  The  court  erred  in  its  charge  to  the  jury  as  to  the  mode  of 
estimating  the  dama^  sustained  by  the  plaintiff." 

Thus  presenting  the  question  as  to  the  correctness  of  the  charge 
as  quoted  above.  That  rule  for  the  measure  of  damages  announced 
by  the  court  for  the  government  of  the  jniy  is  not  maintainable 
upon  principle.  ^ 

Besulting  from  the  application  of  that  rule,  appellant  would  not 
only  be  required  to  pav  tlie  annual  difference  between  the  value  of 
appellee's  services  hetore  and  since  the  injury,  but,  in  addition,  a 
gross  sum  sufficient  to  produce  that  difference  at  the  legal  rate  of 
mterest  In  other  words,  as  to  this  item  of  damages,  appellee 
would  receive  full  compensation  annually  for  his  lessened  ability  to 
labor  and  attend  to  his  business,  resulting  from  the  injury,  and 
would,,  in  addition,  receive  an  amount  sufficient  to  produce  the 
annual  difference  at  the  l^al  rate  of  interests 

To  iUustrate  the  injustice  of  the  rule,  as  applied  in  this  case^ 
suppose  the  jury,  in  making  up  their  verdict  of  $6000,  estimated 
all  the  other  items  of  damage  at  $1000,  and  then  estimated  the 
difference  between  the  value  of  appellee's  services  before  and  since 
the  injury  at  $400  per  annum ;  to  meet  that  amount  they  awarded 
to  him  $5000,  which,  at  the  legal  rate  of  interest,  prodnces  the 
$400  per  annum.  Thus  it  will  oe  seen  that,  by  the  application  of 
that  rule,  appellee  would  annually  receive  the  actual  compensation 
for  the  injury,  and  at  his  death  the  $5000  becomes  part  of  his 
estate.  Under  the  operation  of  that  rule,  appellant  would  not  only 
be  required  to  make  full  actual  compensation,  but,  in  addition, 
$5000  as  a  donation. 

As  to  what  particular  rule  for  the  measure  of  damages  should  be 
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adopted  in  such  cases,  admits  of  some  doubt,  but  certainly  it  shonid 
be  that  rule  which  would  secure  to  the  injured  party  compensation 
for  the  injury,  and  nothing  more. 

In  the  case  of  H.  and  T.  C.  Railway  Co.  v.  Crowser,  Texas  Law 
Journal,  vol.  4,  No.  48,  page  755,  which  was  a  case  where  death 
had  resulted  from  the  injury,  the  court,  in  discussing  the  rule  for 
the  measure  of  damages,  said :  "  Perhaps  the  nearest  measure  of 
damages  approximating  this  reasonable  certainty  would  be  such  as 
woula  pnrcnase  an  annuity,  if  such  security  was  in  the  market, 
equal  to  the  value  of  the  pecuniary  aid  which  the  plaintiflE  would 
have  derived  from  the  deceased,  calculated  upon  the  basis  of  all 
the  facts  and  circumstances  of  the  particular  case  reasonably  accessi- 
ble in  evidence,  and  including  the  probable  duration  of  life,  as 
shown  by  the  approved  tables." 

This  rule  for  measuring  damages  thus  suggested  would,  doubt- 
less, if  it  could  be  practically  applied,  more  nearly  approach  actual 
and  just  compensation  for  injuries  sustained  than  any  other  yet 
devised.  But  we  are  not  aware  of  any  such  thing  as  life  annuities 
in  the  market  of  this  country.  True,  they  are  bought  and  sold 
as  other  securities  in  some  of  the  European  markets,  but  it  is  appre- 
hended that  test  could  not  be  applied  m  the  courts  of  this  country, 
as  great  difficulty  would  be  encountered  in  establishing  the  value 
of  such  annuities,  when,  in  fact,  they  hav6  no  market  value  in  this 
country. 

Practically,  no  specific  or  definite  rule  of  universal  or  even 
general  application  nas  yet  been  formulated. 

That,  however,  which  is  the  least  liable  to  result  in  complication 
and  confusion  in  its  application,  after  all,  is  this :  that  from  the 
facts  and  circumstances  of  each  particular  case,  the  jury  should 
award  to  the  partv  injured  such  sum  as,  in  their  judgment,  would 
compensate  him  for  the  injuries  sustained. 

Other  questions  presented  and  urged  have  been  settled  in  H.  and 
G.  N.  K.  it.  Co.  V.  Bandall,  50  Texas,  254,  and  other  late  cases, 
and  need  not  be  discussed. 

We  conclude  that  the  judgment  ought  to  be  reversed  and  the 
cause  remanded. 

Eeport  of  Commissioners  of  Appeal  examined,  their  report 
adopted,  the  judgment  reversed  and  cause  remanded. — Gould,  O.  J. 

In  connection  with  the  cases  above  reported,  it  will  be  well  to  consider  the 
general  subject  of  the  measure  of  damages  in  actions  brought  by  passengers 
to  recover  compensation  for  injuries  sustained  by  them  in  travelling  upon 
ndlroada.  The  subject  is  necessarily  difficult  to  treat,  inasmuch  as  the  cases 
depend  to  a  great  degree  upon  the  individual  facts  of  each.  Some  general 
principles  have,  however,  been  laid  down  which  seem  capable  of  statement 
and  methodical  arrangement.  These  we  shall  endeavor  to  present  to  our 
readers. 

Past  and  Proneetioe  Damages, — In  these  suits  the  plaintiff  is  entitled  to  re- 
cover not  only  for  the  loss  or  damage  occasioned  up  to  the  time  of  bringing 
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suitf  but  also  for  all  pvoapectiTe  damages  which  be  may  suffer  theresfter. 
Filer  «.  New  York  CcDtral  R.  R.  Co.,  49  N.  Y.  42 ;  Pittsburg,  A.  &  M.  R  R  Co. 
•.  Donahue,  70  Pa.  St.  119;  Chicago  c.  Laogiass,  62  U\.  256;  WeiseDberg  f. 
Appleton.  26  Wis.  56;  EaQsasPac.  R.R.  Co.  «.  Pointer,  9  Kans.,  620;  Holyoke 
^.  Grand  Trunk  R.  R.  Co.,  48  N.  H.  641;  Funk  v.  Schrojer,  18  111.416; 
Klein  «.  Jewett,  26  N.  J.  £q.  474 ;  Memphis,  etc.,  R  R  Co.  «.  Whitfield,  44 
Miss.  466;  Curtis  «.  Rochester,  etc.,  R  R  Co.,  18  N.  Y.  634;  Matteson  t.  New 
York,  etc.,  R.  R  Co.,  62  Barb.  864;  Holyoke «.  Grand  Trunk  R.  R  Co.,  48  N. 
H.  451. 

It  is  on  this  ground  that  the  CTidence  of  a  physician  is  admissible  to  proTe 
the  condition  of  the  plaintifiTs  health  long  after  the  injury  in  question  was  in- 
flicted and  CTen  after  suit  brought.  Hopkins  «.  Atlantic,  etc.,  R  R.  Co.,  86 
N.  H.  9;  Dale  «.  Brooklyn,  etc.,  R  R  Co.,  1  Hun,  146. 

Duty  of  Penan  Injured, — It  is  clearly,  howcTer,  the  duty  of  a  person  injured 
not  to  voluntarily  increase  or  aggregate  the  injury  to  himself  so  as  to  Uy  a 
foundation  for  further  damages.  Francis  e.  St.  Louis  Transfer  Co.,  5  Mo. 
App.  7;  Indianapolis,  etc.,  R  R  Co.  e.  Birney,  71  III.  891;  Hobbse.  LoDdon, 
etc.,  R  R  Co.,  L.  R  10  Q.  B.  Ill;  Patten  «.  Chicago,  etc.,  R  R  Co.,  82 
Wise  524. 

Nor  must  he  neglect  to  take  ordinary  care  of  his  injury,  and  to  employ  a 
physician  or  surgeon  where  one  is  necessary.  Allendor  «.  Chicago,  R  L  & 
P.  R  R  Co.,  87  Iowa,  264. 

In  regard  to  the  various  elements  of  damage  which  are  to  be  taken  into 
account,  see  St.  Louis,  Iron  Mt.  &  S.  R.  R  Co.  e.  Cantrell,  8  Am.  &  Eng.  B. 
R  Cas.  198.  We  shall  here  proceed  to  consider  them  somewhat  more 
minutely. 

Expentes  Actually  Incurred, — ^The  plaintiff  may,  of  course,  recover  the  ex- 
penses actually  incurred  by  him  in  consecjuenoe  of  his  injury,  such  as  doctors' 
fees  and  the  cost  of  nursing  and  medicine.  Francis  e.  St.  Louis  Transfer 
Co.,  6  Mo.  App.  7;  Indianapolis,  etc.,  R.  R  Co.  v.  Birney,  71  111.  891. 

Loss  of  Time, — ^This  is  also  clearly  an  element  of  damage  to  be  taken  into 
account.  Ward  e.  Yanderbilt,  4  Abb.  App.  Dec.  521 ;  Pennsylvania  R  R  Go. 
«.  Books,  57  Pa.  Bt.  889. 

Inahility  to  Attend  to  Buiineei, — ^The  actual  diminution  in  the  receipts  of 
the  plaintiff's  business  caused  by  his  inability  to  give  it  full  care  and  atten- 
tion constitutes  an  item  of  damage,  but  prospective  profits  which  the  plain- 
tiff might  have  made  by  entering  upon  an  intended  change  of  bunness  are 
considered  as  speculative  and  too  remote.  Hanover  R.  R.  Co.  v,  Coyle,  55 
Pa.  St.  896 ;  Walker  v.  Erie  R  R  Co.,  68  Barb.  260;  McKinley  e.  Chicago,  etc., 
R  R  Co.,  44  Iowa,  814;  Kinney  e.  Croeker,  18  Wise.  74;  Masterton  «.  Ht. 
Vernon,  58  N.  Y.  891. 

Permanent  Injuries.^The  plaintiff  is  at  liberty  to  show  that  the  injuries 
inflicted  are  incurable.  Pittsbiirg,  etc.,  R  R  Co.  e.  Andrews,  89  Md.  829; 
Whalen  v.  St.  Louis,  etc.,  R  R  Co.,  60  Mo.  628.  And  that  they  are  permanent 
in  their  nature.  Matteson  «.  New  York,  etc.,  R  R.  Co.,  62  Barb.  864;  Pitts- 
burg, etc.,  R  R  Co. «.  Andrews,  89  Md.  329.  He  roaj  show  for  example  that 
his  mental  faculties  are  permanently  impaired.  Toledo,  etc.,  R  R  Co.  9. 
Baddeley,  54  Rl.  19. 

In  these  cases  the  damages  are  of  course  proportioned  to  the  incurable  and 
permanent  nature  of  the  injury,  and  life  tables  are  admissible  to  show  the 
plaintiff's  expectancy  of  life.  McDonald  «.  Chicago,  etc.,  R  R  Co.,  26  Iowa, 
124. 

Bodily  Pain. — ^The  bodily  pain  actually  suffered  by  the  plaintiff  is  to  be 
taken  into  account  in  estimating  the  damages.  Whalen  e.  St.  Louis,  etc.,  R 
R  Co.,  60 Mo.  628;  Ohio,  etc.,  R  R  Co.  e.  Dickerson,  59  Ind.  817;  Ransom 
«.  New  York,  etc.,  R  R  Co.,  15  N.  Y.  415;  McEinley  v.  Chicago,  etc,  R 
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B.  Co.,  44 Iowa,  814;  Morse  «.  Auburn,  etc.,  R  R  Co.,  10  Barb.  621;  PeuDa. 
R  R  Co.  9.  Allen,  58  Pa.  8t.  276. 

Mental  Dutress. — The  mental  distress  caused  by  the  physical  pain  endured 
should  also  be  taken  into  account.  Johnson  v.  Wells,  6  Nev.  224 ;  Fairchild  r. 
California  Stage  Co.,  13  Cal.  699;  Pittsburg,  etc.,  R  R.  Co.  «.  Andrews,  89 
Md.  829;  Memphis,  etc.,  R  R  Co.  v.  Whitfield^  44  Miss.  466;  Muldowney  «. 
Illinois,  etc.,  R  R  Co.,  86  Iowa,  462. 

Occupation^  etc. — ^The  occupation  and  rank  of  plsintiff  in  life  arc  often  to 
be  considered  in  estimating  damages,  in  order  to  determine  the  actual  loss 
which  he  baa  sustained.  Winters  v.  Hannibal,  etc.,  B.  B.  Co.,  89  Mo.  468; 
Laingv.  Colder,  8  Pa.  St.  479;  Penna.  B.  B.  Co.  9.  Books,  67  Pa.  St.  889; 
Nebraska  City  «.  Campbell,  2  Black,  690';  Moore  o.  Central  B.  B.  Co.  of 
Iowa,  47  Iowa,  688;  Ballow  o.  Farnum,  11  Allen,  78.   ' 

Wealth, — ^The  wealth  of  the  plaintiff  cannot  be  taken  into  account.  Cald- 
well «.  Murphy,  1  Duer,  288 ;  except  where  exemplary  damages  are  to  be 
awarded. '  New  Orleans,  etc.,  B.  B.  Co.  e.  Hunt,  86  Miss.  660. 

Character, — The  character  of  the  plaintiff  cannot  be  taken  into  account. 
Johnson  i».  Wells,  Fargo  &  Co.,  6  Nev.  224. 

Family, — The  nummr  of  the  plaintiff's  family,  and  the  fact  that  they  are 
dependent  on  him  for  support,  cannot  be  taken  into  accoimt.  Pittsburg,  Ft. 
Wayne  &  Chicago  R  B.  Co.  e.  Powers,  74  111.  841 ;  Stockton  t>.  Frey,  4  Gill 
(Hd.),  406. 

prfencee, — The  fact  that  plaintiff  is  an  habitual  drunkard  is  admissible  in 
evidence  on  behalf  of  the  defendant,  as  it  goes  to  show  a  lack  of  earning 
power.  Cleveland  &  P.  B.  B.  Co.  «.  Sutherland,  19  Ohio  St.  161.  The  mere 
fact  that  the  plaintiff,  though  in jured,  continuesvto  receive  his  salary  from  his 
employer,  does  not  taike  away  or  diminish  his  right  to  damages.  Ohio,  etc., 
R  R  Co.  -o.  Dickerson,  69  Ind.  817.  Neither  does  the  fact  that  he  has  in 
consequence  of  his  injury  received  charitable  aid.  Norristown  v,  Moyer,  67 
Pa.  St.  855.     Nor  that  he  has  received  the  amount  of  an  accident  insurance 

E[>licy  effected  by  him.  Pittsburg,  etc.,  R  B.  Co.  v.  Thompson,  66111.  188; 
radburn  o.Qreat  Western  B.  B.  Co.,  L.  B.,  10  Exch.  1. 
Corporations  lidkiUfoT  Eosemplary  Damages, — In  a  proper  case  corporations 
are  as  liable  for  exemplary  damages  as  individuals.  Qraham  9.  Pacific  B.  B. 
Co.,  66  Mo.  586;  Malerck  e.  Tower  Grove,  etc.,  B.  Co.,  67  Mo.  17;  Atlantic, 
etc.,  R  R  Co.  e.Dunn,  19  Ohio  St.  162;  Pittsburg,  etc.,  B.  B.  Co.  r.  Slusson, 
19  Ohio  St.  157;  Hagan  e.  Providence,  etc.,  B.  B.  Co.,  8  B.  I.  88;  Tmner  v. 
North  Beach,  etc.,  B.  R  Co.,  84  Cal.  694;  Milwaukee,  etc.,  B.  B.  Co.  o. 
Finney,  10  Wise.  888.  As  to  cases  where  exemplary  damages  are  admissible, 
see  the  following  authorities:  Schultz  9.  The  Third  Ave.  R  B.  Co.,  46  N.  T. 
Sup.  Ct.  211;  Garrett  o.  Louisville,  etc.,  B.  B.  Co.,  8  Am.  &  Eng.  B.  B.  Cas. 
416;  Texas,  etc.,  R  B.  Co.  «.  Casey,  62  Tex.  112;  New  Orleans,  etc.,  B.  B.  Co. 
«.  Hurst,  86  Miss.  660;  Graham  9.  Pacific  R  B.  Co.,  66  Mo.  686;  Caldwell  o. 
N.  J.  Steamboat  Co.,  47  N.  Y.  482;  Kentucky,  etc.,  R  B.  Co.,  o.  Dills,  4 
Bush.  593;  Quigley  «.  Central  Pacific  B.  B.  Co.,  11  Nev.  860;  Pullman  Pal- 
ace Car  Co.  o.  Beed,  75  Bl.  125 ;  Hamilton  o.  Third  Avenue  B.  B.  Co.,  68  N. 
Y.  25;  Paine  e.  Chicago,  etc.,  B.  B.  Co.,  46  Iowa,  669;  Doss  r.  Missouri,  etc., 
R  B.  Co.,  69  Mo.  27;  Western  Union  Tel.  Co.  ©.  Eyser,  91  U.  S.  496;  Tay- 
lor «.  Grand  Trunk  R  R  Co.,  48  N.  H.  804;  Hopkins  o.  Atlantic,  etc.,  B.  R 
Co.,  86  N.  H.  9;  Chicago,  etc.,  B.  R  Co,  «.  Williams,  65  III.  185;  Peck  «. 
Neal,  8  McLean,  22.  The  original  rule  seems  to  have  been  that  wherever 
the  carrier  had  been  guilty  of  gross  negligence  which  caused  an  injury  he 
was  liable  for  exemplary  damages.  The  English  authorities,  however,  inti- 
mate that  the  old  distinction  between  ordinary  negligence  and  gross  negli- 
gence 18  without  proper  foundation.  They  therefore  incline  to  disregard  it. 
Wilson  «.  Brett,  11  M.  &  W.  118;  Beal «.  South  Devon  R  B.  Co.,  8  H.  &  C. 
887;  Grill  «.  General  Iron  Screw  Collier  Co.,  L.  R,  1  C.  P.  600.    Aa  a  conse- 
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qnenoey  the  law  in  Bnglsnd  may  be  conaidered  to  be  that  the  carrier  ialii 
for  exemplary  damages  only  where  the  injury  in  question  has  been  caused  by 
actual  misconduct  or  wilful  carelessness.  Many  of  the  aboye-cited  authori- 
ties in  this  country  are  to  a  similar  effect.  Such  was  the  conclusion  reached 
by  the  Supreme  Court  of  the  United  States  in  Milwaukee  &  St.  Paul  R  R, 
Co.  «.  Ames  et  al.,  91 U.  S.  489.  In  that  case  the  court  below  had  instructed 
the  jury  according  to  the  old  law,  but  the  Supreme  Court  said:  '* Gross 
negligence  is  a  relatiTe  term.  It  is  doubtless  to  be  understood  as  meaning  a 
greater  want  of  care  than  is  implied  by  the  term  *  ordinary  negligence;*  but 
after  all  it  means  the  absence  of  the  care  that  was  necessary  under  the  cir- 
cumstances. In  this  sense  the  collision  in  controTerey  was  the  result  of 
groBB  negligence,  because  the  employees  of  the  company  did  not  use  the 
care  that  was  required  to  avoid  the  accident.  But  the  absence  of  this  care, 
whether  called  gross  or  ordinary  negligence,  did  not  authorise  the  jury  to 
▼isit  the  company  with  damages  beyond  the  limit  of  compensation  for  the 
injuiT  actually  inflicted.  To  do  this  there  must  have  been  some  wilful 
misconduct,  or  that  entire  want  of  care  which  would  raise  the  presumption 
of  a  conscious  indifference  to  consequences.  Nothing  of  this  Idnd  can  be 
imputed  to  the  persons  in  charge  of  the  train." 

kasoegrioe  Damo^.— Courts  are  as  a  rule  averse  to  setting  aside  verdicts  on 
the  ground  that  the  damages  are  excessive.  It  is  only  where  it  is  plain  thai 
the  verdict  is  unjust  and  that  the  jury  has  been  prompted  by  passion  or 
partiality  that  the  court  will  interfere.  Union  Pacific  R.  R  Co.  e.  Hand,  7 
Kans.  880;  Missouri,  etc.,  R  R  Co.  e.  Weaver,  16  Eans.  856;  Du  Laurans  s. 
St.  Paul,  etc.,  R  R  Co.,  15  Minn.  49;  Georgia,  etc.,  B.  R  Co.  e.  McGurdy,  46 
Ga.  288;  New  Orleans,  etc,  R  R  Co.  o.  HuiBt,  86  Miss.  660;  New  Orleans 
R  R  Co.  9.  Statham,  42  Miss.  607;  Clapp  e.  Hudson  River  R  R  Co.,  19 
Barb.  461;  Montgomery,  etc.,  B.  R  Co.  f>.  Boring,  51  Ga.  582;  Sawyer  e. 
Hannibal,  etc.,  R  R  Co.,  87  Mo.  240;  Collins  e.  Albany,  etc.,  R  R  Co.,  12 
Barb.  492;  Chicago,  etc.,  R  R  Co. «.  Pondrom,  61  IlL  888;  Chicago,  etc, 
R  R  Co.  e.  Fillmore,  57  IlL  265. 


V. 

Atohisok,  eto.,  B.  Go. 

(Adwme$  Outf,  IL  8.  O.  O.^  DiOria  tf  CMarado.) 

An  association  of  carriers  to  regulate  the  price  of  freight,  with  prorialoiia 
prohibiting  the  members  from  engaging  in  similar  business  out  of  the  as- 
sociation, has  a  tendency  to  increase  the  price  of  carriage  and  to  suppress 
compnetition,  and  is  therefore  illeffaL 

Railroad  companies  have  a  right  to  unite  in  continuous  lines  for  greater 
facilities  in  the  transportation  of  goods  and  passengers,  but  any  agreement 
that  a  railroad  company  shall  at  a  certain  terminus  refuse  or  discriminate 
against  freight  which  comes  to  it  over  other  than  its  connecting  line  is  void 
as  against  public  policy. 

Wells,  Smith  &  Macon,  for  plaintiff ;  Peck  and  Thatcher  St 
Oast,  for  defendant 
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Hallett,  J.,  delivered  the  opinion  of  the  court : 

The  duty  of  common  carriers  to  give  equal  service  on  equal 
terms  and  upon  reasonable  compensation  to  all  who  may  apply  to 
them  to  caiTy  persons  or  property  is  as  well  established  as  any  rule 
of  tlie  common  law.  As  to  railroads,  it  is  expressed  in  sec.  6,  art. 
XV.  of  the  Constitution  of  this  State,  in  the  following  language : 
/^AU  individuals,  associations,  and  corporations  shall  have  equal 
rights  to  have  persons  and  property  transported  over  any  railroad 
in  this  State,  and  no  undue  or  unreasonable  discrimination  shall 
be  made  in  charges  or  in  facilities  for  transportation  of  freight  or 
passengers  within  the  State,  aiid  no  railroad  company,  nor  any  les- 
see, manager  or  employee  thereof,  shall  give  any  preference  to  in- 
dividuals, associations  or  corporations  in  furnishing  cars  or  motive 
power." 

As  a  rule  of  law  it  must  carry  with  it  all  that  is  essential  to  its 
due  observance  and  enforcement.  It  is  ^od  for  what  is  fully  ex- 
pressed in  it,  and  for  all  that  may  arise  therefrom  bv  necessary  im- 
plication. Whatever  is  inconsistent  with  it,  or  with  the  purposes 
for  which  it  was  adopted,  is  against  public  policy,  and  cannot  be 
upheld.  It  is  a  rule  of  conduct  for  carriers  which  is  designed  to 
give  the  public  the  largest  use  of  public  conveyances  which  may  be 
consistent  with  the  service,  and  one  which  leaves  to  carriers  only 
such  powers  as  are  necessary  to  the  business.  Thus  the  carrier 
may  cliarge  for  his  services,  because  he  cannot  work  without  pay ; 
but  he  is  allowed  only  a  reasonable  price,  such  as  will  be  fair  com- 
pensation for  his  labor.  He  may  exclude  from  his  carriage  explo- 
sive compounds  which  may  be  dangerous  to  other  goods  and  the 
carriage  itself.  He  may  also  exclude  thieves  and  gamblers  and 
other  mischievous  persons  who  may  be  travelling  for  an  unlawful 
purpose.  These  and  the  like  things  for  the  good  of  the  service  the 
carrier  may  do,  but  in  general  he  must  have  regard  for  the  public 
interest  in  all  that  he  does ;  for,  as  said  by  tne  Supreme  Court, 
"  He  is  in  the  exercise  of  a  sort  of  public  oflSce,  and  has  public 
duties  to  perform  from  which  he  should  not  be  permitted  to  exon- 
erate himself  without  the  assent  of  the  parties  concerned."  New 
Jersey  Steam  Nav.  Co.  v.  Merchants'  Ibank,  6  How.  382 ;  Munn 
V.  Illinois,  4  Otto,  130. 

If,  then,  a  common  carrier  can  set  no  limits  to  the  service  in 
which  he  is  engaged,  except  such  as  are  inherent  in  it,  the  position 
of  the  defendant  m  this  controversy  is  mado  plain.  The  defendant 
refuses  to  carry  to  or  from  Denver  and  points  between  Denver  and 
Pueblo,  except  in  connection  with  the  Kio  Grande  road,  not  abso- 
lutely indeed,  but  for  the  price  charged  in  connection  with  that 
road.  To  say  to  the  public  that  the  xate  shall  be  less  by  the  Eio 
Grande  road  than  by  any  other  line  is,  in  effect,  to  say  that  the 
pnbUc  ahaU  use  that  road  only.  A  very  little  difference  in  the  tolls 
will  prohibit  traffic  over  other  lines,  and  clearly  enough  such  was 


376        DENVER,  ETC.,    R.   CO.   V.  ATCHISON,   ETC.,    R.  CO. 

the  effect  in  this  case.  It  is  admitted  that  the  defendant  refases 
to  cany  in  connection  with  complainant  at  tlie  same  rate  of  charges 
as  with  the  Rio  Grande  Company,  and  that  it  charges  for  such 
carriage  a  mnch  higher  rate ;  for  ail  practical  purposes  that  conrsc 
of  proceeding  amounts  to  a  refusal  to  carry  except  in  connection 
with  the  Rio  Orande  road. 

In  support  of  its  i*ef  nsal  to  deal  with  complainant  as  a  connecting 
road  defendant  avers  that  it  has  entered  into  a  contract  with  the 
Rio  Orande  Company  for  making  a  "through  line,'*  and  doing 
*' through  business  between  tlie  Missouri  river  and  Denver,  which 
is  of  great  advantage  to  defendant,  and  which  cannot  *he  maintained 
except  on  the  theory  of  exclusive  dealing  between  the  parties 
thereto.  So  understood,  the  couti'act  is  open  to  the  objection  that 
it  gives  no  choice  of  route  to  travellers  and  shippers  of  ^oods,  of 
which  something  will  be  said  hereafter.  The  answer,  however, 
gives  no  intimation  as  to  the  true  character  of  the  contract  as  it 
appears  in  evidence.  It  is  an  agreement  between  tlie  Union  Pacific 
Company  of  the  firat  part,  the  defendants  and  its  leased  lines  of  the 
second  part,  and  the  Kio  Grande  Company  of  the  third  part,  for  a 
division  of  territory  and  traffic  in  Colorado  and  New  Mexico.  At 
the  time  it  was  made,  March  22,  1880,  these  companies  owned  or 
controlled  all  the  railioads  in  Colorado  and  the  northern  half  of  Kew 
Mexico,  and  they  assume  in  this  agreement  to  divide  the  country 
and  allot  to  each  of  the  parties  its  separate  portion  for  the  purpose 
of  building  new  railroads.  The  parties  are  severally  bonnd  not  to 
trespass  on  the  territory  of  other  parties  as  defined  in  the  agree- 
ment,  and  each  stipulates  with  the  other  that  it  will  not  ^Volun- 
tarily connect  with  or  take  business  from  or  ^ve  business  to  any 
raikoad  which  may  be  hereafter  constructed  "  in  the  territory  of 
the  other.  And,  settling  the  question  of  new  roads,  the  parties 
proceed  to  a  division  of  traffic  in  paragraphs  four,  five,  and  six  of 
the  contract,  as  follows : 

Fourth.  AH  traffic  to  and  from  the  Missouri  river,  and  all  com- 
petitive local  traffic,  both  passenger  and  freight,  to  and  from  the 
territory  south  and  west  of  Denver,  reached  and  covered  by  the 
Denver  and  Rio  Grande  Railway  Company  or  the  Denver,  bouth 
Park  and  Pacific  R.  R.  Co.,  and  lines  controlled  or  constnicted  or 
to  be  constructed  by  them  or  either  of  them,  or  promoted  by 
and  connecting  with  them  or  either  of  them,  shall  be  pooled  be- 
tween the  Union  Pacific  R.  R.  Co.  and  the  Atchison,  Topeka,  and 
Santa  Fe  R.  R.  Co.,  one  half  to  each,  also  all  traffic  to  and  from 
the  Missouri  river,  and  to  and  from  competitive  local  points,  both 
freight  and  passenger,  to  and  from  Denver,  shall  be  divided  three 
quarters  to  tlie  Union  Pacific  Ry.  Co.,  and  one  quarter  to  the  Atchi- 
son, Topeka,  and  Santa  Fe  R.  K.  Co.,  each  company  in  each  case 
to  deduct  forty  per  cent  as  cost  of  operating,  it  being  underetood 
and  agreed  that  all  local  business,  both  passenger  and  freight,  to 


BENYEB,  ETC.,   E.  CO.  V.  ATCHISON,  ETC.,    R.  CO.       377 

and  from  the  Denver,  Sontli  Park  and  Pacific  K.  R.  Co.,  east  of  and 
including  Weston  station,  shall  be  treated  as  Denver  business,  and 
divided  accordingly.  It  is  also  understood  that  the  party  of  the 
third  part  is  not  to  do  an^r  through  business  to  and  from  Trinidad, 
or  to  and  from  New  Mexico  via  xidnidad  or  El  Moro. 
Fifth.  That  as  long  as  the  parties  of  the  second  part,  and  each  of 
«  them,  shall  keep  the  ^reements  on  their  behalf  herein  contained 
one  half  of  all  the  traffic,  both  passenger  and  freight,  originating  in 
Colorado,  and  also  in  New  Mexico  at  points  as  far  south  as  the 
party  of  the  third  part  is  authorized  to  build  under  art.  2  of 
this  agreement,  or  coming  or  delivered  to  the  party  of  the  third 
part  for  transportation  over  any  of  the  lines  of  the  party  of  the 
third  part,  constructed  or  to  be  constructed  or  promoted  by  it, 
or  coming  or  delivered  to  it  for  transportation  from  lines  connect^ 
i  ing  with  It  and  destined  for  points  east  of  the  line  between  Den- 

/  ver  and  El  Moro,  and  said  line  extended  northerly  and  southerly, 

shall  be  delivered  at  South  Pueblo  for  transportation  over  the 
railroads  controlled  by  the  parties  of  the  second  part,  and  the 
other  half  at  Denver  for  transportation  over  the  railroads  con- 
trolled by  the  party  of  the  firet  part,  as  far  as  the  party  of  the 
third  part  can  legally  control  such  traffic.     It  is  further  agreed 
that  as  to  all  traffic,  both  freight  and  passengei*,  interchanged  be- 
tween the  party  of  the  third  part  and  the  oWier  parties  hereto,  to 
and  from  benver  via  South  Pueblo,  and  from  and  to  South  Pu- 
eblo via  Denver,  the  party  of  the  third  part  shall  be  entitled  to  and 
shall  pro  rate  with  the  other  parties  at  the  rate  of  one  mile  and  a 
half  to  one ;  that  is  to  say,  shall  be  entitled  to  and  shall  share  in 
the  distribution  of  such  total  fare  and  freight  moneys  for  each  mile 
of  actual  haul  done  by  the  Denver  and  Rio  Grande  Railway  Com- 
pany, as  if  the  same  were  carried  bv  it  one  mile  and  a  half ;  but 
the  allowance  of  extra  mileage  shall  in  no  event  exceed   local 
rates,  and,  in  case  of  any  more  favorable  pro  rata  being  given  to 
the  party  of  the  first  part,  the  same  shall  be  given  to  the  party  of 
the  second  part.     It  is  farther  agi'eed   that  the  rates  between 
South  Pneblo  and  Leadville,  and  between  South  Pueblo  and  all 
other  points  west  of  Pueblo,  shall  be  as  low  as  between  the  same 
points  and  Denver,  under  any  and  all  circumstances,  and  the  party 
of  the  third  part  shall  not  discriminate  against  the  parties  oi  the 
second  part  m  i-espect  of  cars  or  other  facilities  for  ttie  transfer  of 
freight  and  passengers. 

Sixth.  In  order  to  enable  the  party  of  the  third  part  to  carry 
out  its  obligation  under  the  above  article  and  for  its  protection, 
it  is  further  agreed  that  the  parties  of  the  second  part  shall,  as 
long  as  the  party  of  the  third  part  shall  keep  the  agreements  on 
its  behalf  herein  contained,  deliver  at  South  Pueblo,  for  transpor- 
tation and  traffic,  passenger  or  freight,  destined  from  points  east 
of  the  said  line  of  the  party  of  the  third  part  to  points  on  its  line 
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constmcted  or  to  be  constnicted  or  promoted  by  it,  or  connected 
with  it,  in  Colorado,  and  also  in  N^W  Mexico  to  points  on  its  line 
as  far  south  as  tlie  party  of  the  third  part  is  authorized  to  build 
under  art  2  of  this  agreement,  and  shall  not  deliver  to,  or  canse 
the  saihe  to  be  transported  over  or  voluntarily  receive  the  same 
from  any  other  line  or  railroad  in  the  U^rritory  named  than  that  of 
the  party  of  the  third  part,  so  far  as  the  said  parties  of  the  second 
part  can  legally  control  the  same.  And  that  any  aCTeement  or 
understanding  of  the  parties  of  the  first  and  second  parts  with 
each  other,  or  of  both,  or  either,  or  any  of  them,  with  any  com- 
peting railroad  for  a  division  of  business,  or  territory,  or  earnings 
that  might  divert  business  which  would  otherwise,  under  this 
agreement,  pass  over  the  lines  of  the  party  of  the  third  part,  shall 

£rovide  for  securing  to  the  party  of  the  third  part  a  proportionate 
enefit  on  the  mileage  basis,  stated  in  art.  5,  for  not  less  than  one 
half  of  the  southwestern  and  western  business  and  one  fourth  of 
the  Denver  business,  as  provided  in  art.  4  of  this  agreement ; 
provided,  th^t  this  shall  not  prevent  the  party  of  the  second  part 
from  )nakiug  anv  agreement  or  understanding  with  the  Atlantic 
and  Pacific  Kailroad  Company  without  incurring  any  liability  to 
the  party  of  the  first  or  thii'd  parts.'* 

Of  this  remarkable  document  it  will  not  be  necessary  to  speak 
at  length  in  this  connection.  To  do  so  would  perhaps  convey  an 
impression  that  for  some  purposes  these  corporations  have  the 
powers  which  in  this  instrument  they  have  assumed  to  exercise. 
It  is  enough  to  say  that  it  is  a  conspiracy  to  grasp  commerce  and 
suppress  uie  building  of  railroads  in  two  great  States.  Similar 
provisions  have  fallen  under  the  condemnation  of  other  courts, 
whose  judgment  of  them  has  been  clearly  expressed.  In  Hart- 
ford, etc.,  Co.  V.  New  York,  etc.,  Co.,  8  Kob.  (N.  Y.)  411,  it  was 
held  that  a  provision  in  a  contract  forbidding  one  of  the  parties  to 
extend  its  road  would  avoid  the  contract.  An  association  of  car- 
riers to  regulate  the  price  of  freight,  with  provisions  prohibiting 
the  members  from  engaging  in  similar  business  out  of  the  associa- 
tion, has  a  tendency  to  increase  the  price  of  carriage  and  to  sup- 
press competition,  and  is  therefore  illegal.  Stanton  v.  Allen,  5 
jDenio,  434 ;  Hooker  v.  Vandewater,  418,  349. 

The  Kio  Grande  Company  also  agrees,  in  this  instrument,  '^  not 
to  do  any  through  business  to  and  n-om  Trinidad,  or  to  and  from 
New  Mexico  via  Trinidad  or  El  Moro,"  an  express  renunciation 
of  a  duty  enjoined  by  the  State,  and  therefore  void.  If  that  com- 
pany can  decline  a  part  or  all  of  the  carrying  business  at  Trinidad, 
it  may  also  abandon  its  entire  line  and  refuse  to  serve  the  public 
in  any  way.  Shrewsbury,  etc.,  R.  Co.  v.  London,  etc.,  E.  Co.,  4 
DeG.  M.  &  G.  415  ;  s.  c,  H.  of  L.  Cases,  113 ;  States?.  Hartford, 
etc.,  Co.,  29  Conn.  538 ;  Union  Pacific  Co.  v.  Hall,  1  Otto,  843. 
A  more  objectionable  feature  of  this  instrument  is  that  in  which 
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the  parties  agree  not  to  ^  connect  with  or  take  business  from  or 
give  bnsiness  to  any  railroad "  which  may  be  constracted  in  Col- 
orado or  New  Mexico  after  its  date.  That  is  to  say,  these  power- 
ful corporations,  having  secured  a  monopoly  of  the  carrying  busi- 
ness in  two  States,  will  hold  it  indefinitely  and  refuse  to  recognize 
or  deal  with  any  rival  that  may  enter  the  field.  Argument  is  not 
necessary  to  show  that  a  compact  of  this  kind  is  against  public 
policy  and  therefore  void.  Certain  corporations  of  Pennsylvania 
<»ntroIling  coal  produced  in  a  large  district  of  country,  made  a 
^combination  to  regulate  the  supply  and  the  price,  which  was  held 
to  be  illegal.  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  38  Fenn. 
St.  173.  In  this  instance  the  combination  is  to  control  the  carry- 
ing trade  of  a  ^reat  country  which  is  of  much  greater  importance 
to  the  people  than  coaL 

It  is  believed,  however,  that  the  true  principle  mentioned  at 
first  should  control  without  reference  to  any  compact  or  agree- 
ment, valid  or  otherwise,  that  may  have  been  made.     The  carrier 
service  is  subject  only  to  conditions  and  limitations  necessary  to  its 
existence,  and  not  such  as  the  carrier  himself  may  impose  from 
motives  of  gain  or  other  purpose.     If  the  defendant  may  elect  to 
receive  goods  and  passengers  at  Pueblo   from  the  Kio  Grande 
Company,  and  to  deliver  to  that  corporation  alone,  other  condi- 
tions may  be  added,  as  that  the  goods  shall  be  brought  in  wagons 
and  the  passengers  on  horseback.     What  right  has  the  defendant 
to  say  tliat  goods  or  passengers  shall  come  to  it  in  one  way  or 
the  other?     Or  that   goods   and  passengei's  carried. by  it  shall 
be  carried  to    other  points    beyond  its  terminus   by  one  com- 
pany only?      The  answer  of  defendant    is  that   such   arbitrary 
distinctions  are  profitable  to  it,  and  therefore  lawful.     Its   fii-st 
duty  is  to  its  stockholders,  and  anything  that  will   brin^  any- 
thing to  its  exchequer  is  permissible.     In  the  courts  a  dinerent 
view  of  the  subject  prevails.     Twells  v.  Penn.  R.  Co.  is  a  case 
decided  in  the  Supraroe  Couii;  of  Pennsylvania,  for  which  the  re- 
porter of  that  court  was  probably  unable  to  find  space  in  the  regu- 
lar series  of  reports.    The  case  may  not  be  of  interest  to  the 
corporations  of  tiiaf  State.     The  opinion  is,  however,  printed  in  3 
Am.  Law  Reg.  (N«  S.)  728,  and  as  it  is  cited  by  the  court  in  later 
cases  it  seems  to  be  authentic.     Defendant's  road  extended  from 
Pittsburg  to  Philadelphia,  and  it  had  arranged  with  some  other 
road  to  carry  from  Philadelphia  to  New  York,  so  that  it  was  able 
to  carry  through  to  the  latter  place  from  points  on  its  own  line. 
By  raising  the  local  rate  between  Pittsburg  and  Philadelphia  de- 
fendant sought  to  compel  shippers  to  patronize  its  through  line. 
As  the  question  is  stated  by  the  court,  defendant  said  to  plaintiff, 
**  Employ  us  to  carry  your  oil,  not  only  over  our  road  to  !rhiladel- 
phia,  but  thence  to  New  York.     If  yon  do  not,  we  will  exact  from 
yon  for  its  carriage  to  Philadelphia  six  cents  per  hundred  pounds 
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more  than  we  demand  from  all  others  who  employ  us  to  trans- 
port similar  freight  only  to  Piiiladclphia,  or,  if  you  employ  us  to 
carry  it  to  New  York,  after  it  shall  have  i-eached  Philadelphia,  we 
will  carry  it  to  Philadelphia  for  six  cents  less  per  hundred  pounds 
than  we  are  accustomed  to  charge  others  for  similar  transporta- 
tion."  And  the  court  then  adds,  ^^No  one  will  maintain  that  they 
can  lawfully  make  such  a  stipulation  for  the  benefit  of  a  third 
party,  e.g.,  one  of  two  other  carriers.  Tliey  cannot  say  to  a.  ship- 
per at  Pittsburg  of  any  domestic  product,  '  You  have  freight  des- 
tined to  New  York.  You  must  send  it  over  our  road  to  Philadel- 
phia. If,  when  it  arrives  there,  you  will  forward  it  by  A  to  New 
York,  we  will  carry  it  over  our  line  at  certain  rates.  If  you  send 
it  by  any  other  than  A  our  chai'ges  will  be  InVher.'  This  is  a 
discrimination  that  cannot  be  allowed.  Conceding  it  would  put 
in  the  power  of  the  defendants  a  monopoly  of  the  carriage  of  all 
articles  which  pass  over  their  road  from  either  terminus  to  every 
place  of  final  aelivery.  The  oppressive  efiects  of  such  a  rule  are 
the  same,  whether  its  motive  be  to  benefit  thiixl  parties  or  the 
railroad  company  itself.  Of  transportation  alon^  the  line  of  their 
road  the  defendants  practically  have  a  monopoly.  It  is  not  con- 
sistent with  the  public  interests,  or  with  common  right,  that  tltey 
should  he  permitted  so  to  use  it  as  to  secure  to  themselves  superior 
and  exclusive  advantasces  on  other  lines  of  transportation  bevond 
the  ends  of  their  road."  The  court  cites  Baxendale  v.  Great  West- 
em  R.  Co.,  1  Neville  &  McNamara,  191,  which  clearly  supports 
the  view  expressed.  That  case  is  said  to  be  reported  in  5  C.  B. 
(N.  8.)  309,  and  other  English  books,  as  in  Neville  and  McNa- 
mara. 

So  also  a  carrier  cannot  refuse  to  receive  a  passenger,  on  the 
ffround  that  his  coach  connects  with  another  wiiich  extends  the 
fine  to  another  place,  and  he  has  agreed  with  the  proprietora  of 
such  other  coach  that  he  will  not  receive  passengers  from  such 
place  unless  they  come  in  his  coach.  Bennett  v.  Dutton,  10  N.  BL 
481.  On  the  same  principle  a  railroad  company  cannot  elect  to 
deliver  grain  at  one  warohouse  on  the  line  of  its  road  to  the  exclu- 
sion of  other  warehouses  (Chicago,  etc.,  R.  Co.  v.  People,  56  Dl. 
365),  or  to  deal  with  one  express  company  to  the  exclnsion  of 
other  express  companies.  Sanf ord  v.  P.  R.,  24  Pa.  St.  878 ;  New 
England  Express  Co.  v,  Maine  Central  R.  Co.,  57  Me.  188.  These 
cases  aro  sufficient  to  show  the  great  weight  of  authority  in  snp- 

Eort  of  the  rale  as  stated,  that  a  carrier  cannot  hamper  or  limit 
is  duty  to  the  public  except  in  matters  essential  to  the  service. 
The  opposite  view  has  secured  recognition  from  some  eminent 
judges,  as  in  Jenicks  v.  Coleman,  2  Sumner,  221,  but  great  names 
do  not  prevail  against  great  principles,  and  should  not  be  allowed 
to  do  so  in  this  instance. 
In  all  that  has  been  said  the  right  of  the  defendant  to  arraugo 
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with  the  Bio  Grande  Company  for  a  through  line  to  Denver  and 
elsewhei-e,  and  to  carry  its  connection  with  that  company,  has  not 
been  impagned.  We.  recognize  the  authority  of  raih*oad  com- 
panies to  unite  in  continuous  lines  for  greater  facilities  in  the 
transportation  of  passengers  and  freight,  as  established  in 
nnmerous  cases.  In  fact,  the  constitutional  provision  to  which 
we  shall  presently  refer  seems  to  demand  such  union.  But 
we  maintain  the  ri^ht  of  ti'avellera  and  shippers  of  ffoods  to 
choose  between  rival  lines  of  railroads  without  let  or  hindrance 
from  the  latter.  We  deny  the  power  of  a  railroad  company  in 
the  use  of  its  own  road,  by  discriminating  charges  or  other 
arbitrary  measures,  to  compel  the  public  to  resort  to  any  other 
road,  or  adopt  any  particular  course  in  the  transmission  of  goods 
or  passen^rs.  This  proposition  stands  with  the  general  rule  be- 
fore mentioned,  that  carriera  sliall  not  Hmitor  trammel  with  arbitrary 
distinctions  the  service  to  be  rendered ;  that  all  roads  shall  be  open  to 
wholesome  competition,  as  declared  in  the  cases  in  the  Fourth  and 
Fifth  Denio ;  and  with  the  doctrine  that  the  carrier  shall  follow 
the  instructions  of  his  patrons,  to  the  extent  of  forfeiting  his  earn- 
ing in  case  of  disobedience.  Kobinson  v.  Baker,  5  Gush.  137. 
We  bold,  therefore,  that  defendant  is  bound  to  give  to  complainant 
reasonable  facilities  for  the  exchange  of  passengera  and  freight  at 
Pueblo  as  to  all  who  desire  to  use  complainant's  line  in  connection 
with  its  own,  and  for  the  price  of  carriage  charged  to  persons  who 
use  the  Rio  Orande  road  in  connection  with  defendants.  There  is 
some  difSculty  in  deciding  what  such  facilities  shall  be.  On  demur- 
rer to  the  bill  we  had  occasion  to  consider  the  meaning  of  section  4, 
article  15,  of  the  Constitution,  which  declares  the  right  of  every 
railroad  to  connect  with  any  other  railroad,  and  we  arrived  at  the 
conclnsion  that  the  connection  mentioned  in  the  Constitution  is  of 
a  business  character  involving  the  interchange  of  passengera  and 
freight  in  the  manner  usual  and  customary  between  railroads 
throughout  the  country.  Objection  is  now  made  that  the  clause 
referred  to  is  authority  to  the  legislature  to  pass  laws  on  the  sub- 
ject, but  otherwise  incapable  of  enforcement.  We  have  not  main- 
tained that  the  physical  connection  of  tracks  provided  for  could  be 
made  without  a  law  to  direct  the  course  of  proceeding.  In  this 
case  it  is  conceded  that  the  roads  are  united,  and  the  question  is 
whether  any  use  shall  be  made  of  the  connection.  And  we  shall 
not  attempt  to  point  out  the  course  of  legislation  or  the  limits  to 
which  it  may  extend  under  that  section.  Independently  of  legis- 
lative power  and  action,  the  clause  conveys  to  us  the  idea  that  rail- 
roads in  this  State  are  to  be  operated  in  conjunction  for  the  con- 
venience of  the  public,  at  least  to  the  extent  usual  and  customary 
between  connecting  lines  in  the  control  of  companies  not  hostile  to 
each  other.  What  more  may  remain  for  the  consideration  and 
judgment  of  the  legislative  assembly  we  are  not  concerned  to  know. 
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^^  A  ooDstitational  provision  may  be  said  to  be  self-executing  if  it 
supplies  a  sufficient  rale  by  means  of  which  the  right  given  may  be 
enjoyed  or  protected  or  the  duty  imposed  may  be  enforced*" 
Cooley's  Con.  Lim.  101. 

Within  this  rule  the  section  is  obligatory  on  railroads  to  the  ex- 
tent indicated,  if  no  further. 

It  is  also  objected  tliat  this  construction  of  the  section  brings  it 
into  conflict  with  section  8,  article  1  of  the  Constitution  of  the 
United  States,  which  confers  on  Congress  the  power  ^^  to  regulate 
commerce  with  foreign  nations  and  among  tne  several  States." 
The  claase  referred  to  directs  what  shall  be  done  within  the  State 
for  the  advantage  of  the  people  of  the  State.  Whatever  the  effect 
may  be  on  inter-State  commerce  until  Congress  shall  act  on  the 
subject,  such  regulation  is  within  the  authority  of  the  State.  Mnnn 
t;.  Illinois,  4  Otto,  113  ;  Peik  v.  Chicago,  etc.,  R.  Co.,  lb.  164. 

Many  witnesses  in  the  service  of  prominent  railway  companies 
were  examined  as  to  the  course  of  business  between  railway  com- 
panies in  the  United  States  in  forming  continuous  lines  and  send- 
mg  freight  and  passengers  over  connecting  roads.  The  greater 
number  concur  in  the  statement  that  such  arrangements  are  the 
subject  of  special  agreement,  as  to  which  the  corporations  interested 
claim  and  exercise  the  absolute  authority  of  natural  persons  in  the 
daily  affairs  of  business.  The  evidence  discloses  what  is  fully 
known  to  all  who  have  given  any  attention  to  the  subject,  that,  as 
to  business  intercourse,  railway  companies  assume  to  be  absolutely 
independent  of  each  other.  In  the  strife  of  competition  it  is  not 
strange  that  each  should  assume'  to  have  authority  in  all  things — 
and  yet  they  do  not  absolutely  refuse  to  take  passengers  and  freight 
from  each  other.  In  Bennett  v.  Button,  10  if.  H.,  in  1837,  when 
the  carrving  business  was  young,  defendant  refused  to  take  plain- 
tiff in  his  coach  because  the  latter  had  been  guilty  of  riding  in  a 
rival  coach.  But  now  the  managers  of  railroads  are  too  wise  in 
the  law  to  make  such  blunders,  dj  discriminating  charges,  busi- 
ness may  be  sent  in  one  way  or  another  to  avoid  a  rival  line  as  well 
as  by  refusing  to  deliver  to  such  line.  An  illustration — ^not  given 
in  the  evidence,  but  within  the  knowledge  of  many  persons  in  this 
community — ^mav  be  recalled.  Not  many  years  ago  the  Union 
Pacific  road  ana  the  Denver  Pacific  road  were  in  the  control  of 
companies  hostile  to  each  oth^r.  They  did  not  refuse  absolutely  to 
deliver  freight  and  passengers  to  each  other,  but  they  could  not 
agree  in  the  rates  to  be  charged  by  each  company,  and  goods  from 
California,  consigned  to  Denver,  were  carried  by  Cheyenne  to 
Omaha,  600  miles  east  of  Denver,  and  then  to  Kansas  City,  200 
miles  south,  and  back  to  Denver,  639  miles.  This  circuit  of  more 
than  1400  miles  was  made  to  avoid  the  use  of  the  Denver  Pacific 
road  from  Cheyenne  to  Denver,  a  distance  of  110  miles,  or  some- 
thing like  that    If  railway  companies  impose  such  onerous  bur- 
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dens  on  the  pnblic,  it  must  not  be  supposed  that  they  have 
authority  or  law  for  it.  Returning  to  tlie  evidence,  it  sujBSciently 
shows  that  passen^rs  and  freight  are  f i*eel j  exchanged  between 
the  connecting  rai&oads  in  most  cases.  This  is  the  rnle,  and  the 
exception  arises  when  one  of  the  parties  conceives  that  it  can.  make 
more  money  by  some  other  course.  Obstacles  are  then  made  to 
the  continuance  of  friendly  relations  in  the  way  of  disciiminating 
charges  and  the  like,  and  the  companies  become  hostile  to  each  other. 
Now,  the  right  of  railroad  companies  to  raise  such  obstacles,  in 
their  own  interest,  and  against  the  public  interest,  is  the  very 
matter  in  issue  in  this  cause.  We  have  endeavored'  to  show  that 
they  have  no  such  ri^ht,  and  if  we  have  succeeded,  the  practice 
itself  is  not  now  in  the  way  of  granting  relief  in  this  cause.  If 
that  has  not  been  shown  further  discussion  will  not  avail.     •. .  , . 

We  perceive  that  there  is  a  difficulty  in  setting  up  the^  /iom- 
panics  to  be  agents,  each  for  the  other,  in  the  sale  of  tickets  for 
passage  over  both  lines,  and  for  making  through  contracts^^Atding 
on  both  companies  for  the  transportation  oi  goods. .  jBillf^some 
things  may  be  done  without  making  either  company  an*  ajgpfiLfor 
the  other,  and  without  bringing  the  companies  into  any  Ration  of 
contract  or  agreement  as  between  them.     Passengers'VjUidrJ'^heir 
baggage  may  be  delivered  at  the  junction  of  the  rocqif 'IjwVeach 
company,  to  be  transported  by  the  other,  and  goods  it^^im  for- 
warded in  car-load  lots  and  otherwise  on  terms  that  will  ndt^nfVolve 
any  contract  made  by  one  of  these  companies  for  and  on. behalf  of 
the  other.     The  defendant  accepting  the  services  of  other  rail- 
road companies  in  selling  througn  tickets  and  making  throiigh  con- . 
tracts  over  its  own  line,  in  connection  with  the  Rio  Grande  roa^, 
ought  not  to  object  to  the  same  company's  performing  the  same 
service  for  complainant  if  the^  are  willing  to  do  so;  nor  should 
defendant  be  heard  to  say  that  it  will  not  carry  goods  or  passengers 
on  the  ground  that  they  are  to  be  carried  further  by  complainant 
from  defendant's  terminus  to  some  other  point.     It  is,  however,  un- 
necessary to  discuss  in  detail  the  relief  to  be  granted,  as  that  can  be 
well  enough  expressed  in  the  decree.     In  this  opinion  we  seek  only 
to  define  me  general  rule. 

The  decree  will  be  for  the  complainant,  but  not  to  the  full  extent 
of  the  prayer  of  the  bill. 

McCrary,  circuit  judge,  concurs. 

The  principle  of  law  upon  which  the  above  case  was  decided  is  a  well- 
established  one.  Railroad  companies  must  not  in  any  way  obstruct  or  hinder 
pablic  traffic.  The  very  object  of  their  existence  is  to  promote  and  facilitate 
such  traffic;  all  contracts  therefore  which  are  in  contravention  of  this  object 
will  be  deemed  void,  and  will  not  be  enforced  by  the  courts. 

Railroad  companies  may,  however,  enter  into  contracts  with  each  other 
relative  to  the  transportation  of  freight,  where  such  contracts  are  intended  to 
advance  bona  fide  the  facilities  for  the  transmission  of  goods,  and  not  to 
raise  the  rates  of  freights  or  to  constitute  obstacles  to  traffic  for  their-  own 
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adTftntage.  Stewart  v.  Erie  and  Western  Trans.  Co.,  17  Minn.  872;  Pcrkms 
«.  P.  S.  and  P.  R,  R  Co.,  47  Me.  673;  Old  Colony  R.  R.  Co.  «.  E^ns,  6 
Gray,  25 ;  Vermont  and  Canada  Central  R  R.  Co.  t>.  Vermont  Central  R.  R. 
Co.,  84  Vt.  1. 

All  contracts,  on  the  contrary,  intended  or  having  a  tendency  to  keep  up 
the  rates  of  freight,  or  to  present  obstacles  to  public  traffic  are  Toid.  An 
association,  therefore,  among  the  whole  or  a  largo  part  of  the  owners  of  boats 
on  a  certain  canal  to  regulate  the  rates  of  freight,  whereby  it  was  provided 
that  the  profits  should  be  diyided  in  a  stipulated  manner,  and  that  no  mem- 
bers of  the  association  should  embark  in  any  similar  business,  was  held 
Toid  and  illegal.  Stanton  o.  Allen,  5  Denio,  434,  and  compare  Morris  Run 
Coal  Co.  «.  Barclay  Coal  Co.,  68  Pa.  St.  178. 

For  the  same  reasons  any  contract  which  prevents  the  construction  of  a 
railway,  and  so  prevents  competition,  is  deemed  contrary  to  public  policy. 
A  contract,  therefore,  entered  into  by  the  owners  of  a  railroad  with  the  owners 
of  a  rival  line,  whereby  the  former  aOTce  not  to  extend  their  road  beyond  a 
certain  point,  is  void.  Hartford  and  N.  H.  R.  R  Co.  «.  N.  Y.  and  N.  H.  R 
R  Co.,  8  Rob.  (N.  Y.)  411. 

In  State  v,  Hartford  and  New  Haven  R  R.  Co.,  29  Conn.  588,  a  railroad 
company  was  chartered  to  run  its  tracks  to  tide  water  in  New  Haven  Harbor. 
It  did  so,  and  for  a  number  of  year9  thus  made  a  connection  with  a  steam- 
boat company  by  which  passengers  and  freight  were  transported  to  and  from 
New  York.  Subsequently  the  said  company  discontinued  the  running  of  its 
trains  to  tide  water,  and  built  a  new  piece  of  track,  running  its  trains  so  as  to 
connect  with  another  railroad  company  havin^^  its  line  to  New  York.  The 
consideration  of  this  contract  was  the  prevention  of  a  threatened  extension 
of  another  road  which  would  have  competed  with  the  first-named  company 
on  the  one  side,  and  on  the  other  the  advantage  secured  to  the  second  com- 
pany over  the  steamboats  in  the  through  trafiHc  to  New  York.  This  contract 
was  held  clearly  opposed  to  public  policy,  aod  a  mandamus  was  accordingly 
awHrded  to  oblige  the  first-named  company  to  run  its  car  to  tide  water. 

In  the  case  of  The  Wiggins  Ferry  Co.  «.  Chicago  and  Alton  R  R  Co.,  78 
Mo.  389,  5  Am.  and  Eng.  R.  R  Cas.  1,  the  facts  were  these:  A  railroad 
c6mpany,  requiring  a  ferry  at  a  certain  point  to  complete  the  transportation 
of  its  freight  and  passengers,  entered  into  a  contract  with  a  ferry  company 
by  which  it  bound  itself  to  give  all  its  ferrying  business  at  that  point  to  said 
company,  and  not  to. employ  any  other.  The  ferry  company  undertook  to 
furnish  and  maintain  all  Uie  necessary  facilities,  and  to  transport  freight  and 
passengers  with  promptness  and  dispatch.  This  contract  was  held  not  op- 
posed to  public  policy.  It  bound  the  ferry  company  to  furnish  all  the  facili- 
ties required,  and  was  not  in  restraint  of  trade,  inasmuch  as  it  was  limited 
in  its  operation  to  one  single  locality. 

It  is  well  settled  that  a  railroad  company  cannot  make  any  discriminatiott 
in  freights,  where  the  goods  in  question  are  sent  over  some  other  line  from 
the  terminus,  than  that  with  which  the  company  has  contractual  relations. 
Twells  V.  Pennsylvania  R  R  Co.,  8  Am.  L.  Reg.  (N.  S.)  728;  Baxendale  «. 
Great  Western  R  Co.,  94  Eng.  C.  L.  808.  It  is  evident  that  such  discrimina- 
tion is  contrary  to  public  policy,  as  it  is  calculated  to  discourage  proper  com- 
petition. On  the  same  ground  it  has  been  held  that  a  railroad  company  can- 
not enter  into  a  contract  to  deliver  all  grain  transported  by  it  to  a  certain 
warehouse,  to  the  exclusion  of  all  others.  Chicago  and  North  Western  R  R 
•  Co.  9.  People,  56  III.  865. 

Railroad  companies  must  furnish  to  all  express  companies  applying  to 
them  equal  facilities  for  the  transportation  of  express  matter.  Express  Com- 
panies 0.  Railroad  Companies,  8  Am.  and  Eng.  R.  R  Cas.  594.  They 
cannot  make  a  contract  with  any  one  express  company  to  carry  for  it  ex- 
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elunyely.  New  England  Express  Co.  «.  Maine  Central  R.  R.  Co.,  5*7  Me. 
188;  Sargent  «.  Boston  and  Lowell  R.  R.  Co.,  115  Mass.  416;  Bandlordv. 
Railroad  Co.,  24  Pa.  St.  878. 


Gboboia  Railroad  and  Baiikiho  Ca 

V. 

Smith. 
(Advance  Caae^  Georgia,    February  27^  1888.) 

Where  the  Constitution  of  a  State  authorizes  the  General  Assembly  to  regu- 
late railroad  freight  and  passenger  tariffs,  and  to  prevent  unjust  discrimina- 
tion,  and  to  require  reasonable  and  just  rates  of  freight  and  passenger  tariff, 
a  law  passed  by  such  assembly  establishing  a  board  of  railroad  commissioners 
and  authorizing  them  to  make  reasonable  and  just  rates  of  freight  and  pas- 
senger tariff,  of  which  a  schedule  should  be  made  for  each  railroad  in  the 
State,  and  providing  adequate  penalties  for  the  enforcement  of  the  rules  and 
r^ulations  of  such  commission,  such  an  act  will  not  be  regarded  as  uncon- 
stitutional as  a  delegation  of  legislative  powers. 

Wbere  the  charter  of  a  railroad  corporation,  which  grants  the  company  ex- 
clusive privileges,  establishes  a  maximum  freight  and  passenger  rate,  such  a 
provision  does  not,  in  view  of  the  maxim  which  requires  a  strict  construction 
of  a  charter  granting  exclusive  privileges,  confer  upon  such  railroad  company 
a  vested  right  to  charge^  any  rate  less  than  such  maximum,  and  an  act  estab- 
liabiog  a  railroad  commission  and  authorizing  them  to  establish  a  schedule 
of  freight  and  passenger  rates,  and  requiring  all  railroad  companies  to  con- 
form thereto,  does  not  impair  the  obligation  of  any  contract  contained  in 
such  charter. 

Cbaitfobd,  J.,  delivered  the  opinion  of  the  court: 
The  Georgia  Bailroad  and  Banting  Company,  denying  the  power 
of  the  railroad  commission  of  the  State  of  Georgia  to  regulate 
freight  and  passenger  tariffs  over  its  road,  has  filed  this  bill  that 
the  right  of  the  said  commission  to  exercise  this  power  may  be 
judicially  determined. 

This  power  is  denied :  1.  Because  by  art.  4,  sec.  2,  par.  1  of  the 
Constitution  of  Georgia,  the  duty  is  imposed  on  the  General 
Assembly  to  regulate  ireight  and  passenger  tariff.  2.  Because  the 
act  of  October  14,  1879,  is  unconstitutional  and  void,  as  being  an 
attempt  to  delegate  legislative  powers  to  said  railroad  commission. 
And  because  it  is  in  conflict  with  the  Constitution  of  Georgia, 
which  forbids  the  imposing  of  excessive  fines  or  inflicting  unusual 
punishments.  3.  Because  the  charter  of  said  company  is  a  contract 
oetween  tlie  State  and  the  company,  by  which  the  compaiw  has 
the  right  to  charge  any  rates  of  fi*eight  and  passenger  tarim  not 
ezoeedinff  those  Iiraited  by  its  charter ;  whereas,  the  said  commit- 
aioDy  under  the  authority  given  it  by  the  act  of  October  14, 1879, 
9  A.  A  £.  It  Gas.— 35 
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forbids  the  said  company,  under  h»yT  penaltieBy  from  charging 
the  rates  allowed  by  said  contract  Wherefore,  the  said  act  is,  by 
virtae  of  par.  1,  sec.  10,  art.  1,  of  the  Constitution  of  the  United 
States,  which  prohibits  the  States  fi*om  passing  any  law  impairing 
the  obligations  of  a  contract,  unconstitutional,  null  and  void. 

The  prayer  of  the  bill  is:  1.  That  the  act  of  October  14, 1879, 
be  declared  null  and  void.  2.  That  it  be  declared  inoperative 
against  the  Oeorgia  Railroad  and  Banking  Company.  3.  That  the 
said  commission  be  perpetually  enjoined  from  pi'escribin^  rates  of 
fare  and  freight  over  tlie  Georgia  railroad  and  its  branches,  or  in 
any  manner  enforcing  against  it  the  provisions  of  the  said  act  of 
October  14,  1879.    4.  For  general  relief. 

The  chancellor  below,  after  considering  tlie  bill  and  exhibits 
of  complainant,  and  cross-bill  and  exhibits  of  defendants,  refused 
tlie  injunction  prayed  for,  and  that  refnsal  is  assigned  as  error. 
The  questions  to  be  determined  by  this  liti^tion  are :  1.  Whether 
the  act  establishing  the  Railroad  Commission  of  the  State  of 
Georgia  with  its  powers  and  duties  is  not  unconstitutional  and 
void,  because  it  is  the  duty  of  the  legislature  under  the  Constitu- 
tion to  regulate  freights  and  passenger  tiriffs,  and  this  act  seeks  to 
delegate  this  power  to  the  said  commission.  2.  Whether  the  said 
act,  m  so  far  as  it  attempts  to  interfero  with  tlie  chartered  rights 
of  the  Georgia  Railroad  and  Banking  Company,  does  not  violate 
that  clause  of  the  Constitution  of  the  United  States  which  pro- 
hibits the  States  from  passing  laws  impairing  the  obligation  of 
contracts. 

The  Constitution  of  1877  confers  upon  the  legislature  the  power 
and  authority  of  regulating  railroad  f i*eights  and  passenger  tarifb, 
preventing  unjust  discriminations  and  requiring  reasonable  and 
just  rates  of  freight  and  passenger  tarifis.  It  further  makes  it 
the  duty  of  the  legislature  to  pass  laws  from  time  to  time  to  carry 
into  effect  the  constitutional  provision  and  to  enforce  the  same  by 
adequate  penalties.  For  tliis  purpose  and  to  his  end  was  the  act 
under  consideration  passed.  It  declares,  among  other  things,  sub- 
stantially, that  if  any  railroad  doing  business  in  this  State  shall 
charge,  collect,  demand  or  receive  more  than  a  fair  and  I'easonable 
toll  or  compensation  for  the  transpoitation  of  passengers  or  freight 
of  any  description,  or  for  the  use  and  transportation  of  any  rail- 
road car  upon  its  track,  the  same  shall  be  deemed  guilty  of  extor- 
tion, and,  upon  conviction,  dealt  with  as  by  the  said  act  provided* 

In  order  that  fair  and  reasonable  tolls  and  compensation  for  the 
transportation  of  passengers  and  freight  might  be  certainly  had,  it 
was  also  provided  that  there  should  be  three  railroad  commissioners 
appointed,  whose  duty  it  should  be  to  make  i'easonable  and  just  rates 
of  fi'eight  and  passenger  tarifis,  to  be  observed  by  all  the  railroad 
companies  doing  business  in  the  State  on  the  railroads  thereof. 
And  that  a  schedule  of  such  rates  should  be  made  for  each 
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Toad  doing  buHinesB  in  the  State,  which  said  schednle  shonld  be* 
deemed  and  taken  in  all  the  courts  of  the  State  as  snfiicient  evi- 
dence that  the  rates  were  just  and  i*easonabIe  charges  for  the  ti*anB- 
portation  of  passengers  and  freights  and  cai*8  upon  the  railroads  in 
all  cases  brought  against  any  roud  involving  nnjiist  discriminations 
or  improper  cliarges.  Adequiite  penalties  were  likewise  i)rovided 
for  the  enforcement  of  the  rules  and  regulations  of  the  said  com- 
mission, for  the  establishing  of  reasonable  and  just  rates  to  be  ob- 
served by  the  railroad  companies.  Thus  it  appears  that  the  Con- 
stitution provided  that  the  legiskture  should  have  power  to  regu- 
late the  railroad  freights  and  passenger  tariffs,  and  to  require 
reasonable  and  jnst  rates  for  both ;  that  it  made  it  also  the  duty  of 
the  legislature  to  pass  laws  necessary  for  its  execution,  and  that  in 
pursuance  of  that  duty  the  law  complained  of  was  passed. 

The  object  of  the  constitutional  provision  and  tlie  legislative 
enactmentj  was  to  give  proper  protection  to  tho  citizens  against 
unjust  rateis  for  the  transportation  of  freight  and  passengere  over 
the  railroads  of  the  State,  and  to  prevent  unjust  discrimination, 
even  though  the  rates  might  be  just.  It  was  not  expected  that  the 
legislature  should  do  more  than  to  pass  laws  to  accomplish  tlieends 
in  view.  "When  this  was  done  its  auty  had  been  discharged.  All 
laws  are  carried  into  execution  by  ofScei*s  appointed  for  that  pur- 
pose, some  with  more,  others  with  less,  but  all  must  be  clothed  with 
power  sufficient  for  the  effectual  execution  of  the  law  to  be  en- 
forced. 

Legislative  grants  of  power  to  the  officers  of  the  law  to  make 
roles  and  regulations  which  are  to  have  the  force  and  effect  of 
laws  are  by  no  means  uncommon  in  the  history  of  our  legislation. 
I  need  only  mention  the  power  given  to  the  judges  of  the  Supreme 
and  Superior  Courts  of  this  State  to  establish  rules  whicl),  if  not  in 
oooflict  with  the  Constitution  of  the  United  States,  of  tiiis  State  or 
the  laws  thereof,  are  binding' and  must  be  obeyed.  And  it  has 
never  been  claimed  that  they  were  unconstitutional  because  they 
had  not  been  passed  by  the  legislature  and  read  three  times  and  on 
three  separate  days  in  each  house  of  the  General  Assembly. 

The  act  of  October  14,  1879,  provides  that  fair  and  reasonable 
rates  only  shall  be  charged  by  the  railroads  of  tlie  State.  Did  the 
constitutional  convention  by  par.  1,  sec.  2,  art.  4,  intend  more  than 
the  passage  of  a  general  law,  such  as  this,  to  carry  into  effect  the 
elanse  here  referred  to?  It  certainly  was  not  contemplateji  that 
the  details  of  rates  to  be  fixed  over  the  many  miles  of  railroads  in 
the  State  should  be  settled  and  determined  by  tlie  legislature.  The 
many  influences  that  combine  to  cause  changes  in  the  ever-varying 
yicissitndes  of  trade  and  travel  were  neither  overlooked  nor  for- 
gotten by  that  body.  The  utter  impossibility  of  preparing  by  the 
^islatnre  just  and  proper  schedules  for  the  various  railroads,  with 
their  differences  of  length,  locality  and  business,  appeara  to  us  to 
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be  80  dear  and  manifest  as  that  to  have  entertained  it  wonld  have 
been  abfiolntely  absnrd.  And  especially  so  when  it  is  i-emembered 
that  schedoles  just  and  right  wiien  arranged  for  the  montlis  of 
winter,  might  he  rninonslj  nnjust  and  wrong  for  the  months  of 
summer;  or  that  such  as  wei*e  proper  for  the  year  of  the  meeting 
of  the  General  Assembly  might  the  succeeding  year  Ixuiknipt 
every  railroad  corporation  in  the  State. 

In  our  judgment  the  act  creating  the  railroad  commission  is  not 
unconstitutional  and  void.  That  it  may  need  amendments  is  more 
probable ;  indeed,  an  experiment  so  new  and  untried  would  be 
exceptional  if  it  were  perfect  in  its  very  inception.  The  difference 
between  the  power  to  pass  a  law  and  the  power  to  adopt  rules  and 
regulations  to  carry  into  effect  a  law  already  passed,  is  apparent  and 
great,  and  this  we  understand  to  be  the  distinction  reco^ized  by 
strikingly  all  the  courts  as  the  true  rule  in  determining  \niether  or 
not,  in  such  cases,  a  legislative  power  is  granted.  The  former  would 
be  unconstitutional,  whilst  the  latter  would  not.  91  111.857; 
Tilly  V,  Savannah,  etc.,  R.  E.  Co.,  and  cases  cited ;  pamphlet  dec 
Georgia,  September  Tenn,  1880 ;  94  U.  S.  113,  155,  164. 

2.  The  next  question  made  by  the  i-ecord  is,  whether  the  act  of 
October  14,  1879,  violates  the  chartered  right  of  the  stockliolders 
of  the  Georgia  Hailroad  and  Banking  Company,  as  contained  in  the 
twelfth  section  of  the  act  of  incorporation.  That  clause  is  as  fot 
lows :  "  That  the  said  Georgia  Eaiiroad  Company  shall  at  all  times 
have  the  exclusive  right  of  transportation  or  conveyance  of  per- 
sons, merchandise  and  produce  over  the  railroad  and  railroads  to 
be  by  them  constructed,  while  they  see  fit  to  exercise  the  exclusive 
right;  Provided,  that  the  charge  of  transportation  or  conveyance 
shall  not  exceed  fifty  cents  per  Imndred  pounds  on  heavy  articles, 
and  ten  cents  per  cubic  foot  on  articles  of  measurement,  for  every 
hundred  miles,  and  five  cents  per  mile  for  each  passenger ;  Pro- 
vided always,  that  the  said  company  may,  at  any  time  when  they 
see  fit,  rent,  or  farm  out  all,  or  any,  of  their  said  exclusive  right  of 
transportation  or  conveyance  of  person  on  the  railroad  or  railroads, 
with  the  privilege  to  any  individual,  or  individuals,  or  other  com- 
pany, and  for  such  term  as  may  be  agreed  upon,  subject  to  the 
rates  above  mentioned.''     Acts  of  1833,  p.  262. 

It  is  well  settled  that  the  charter  of  incorporated  companies, 
granting  exclusive  privileges  to  the  corporators,  are  always  to  be 
strictly  construed,  and  that  whatever  is  not  expressly  given  there- 
in, or  "not  necessarily  implied  therefrom,  is  withheld.  In'  support 
of  this  rule  of  law,  we  quote  from  the  case  of  Commonwealth  ©. 
Erie  &  North-east  E.  Co.,  27  Pa.  St,  339.  Black,  C.  J.,  in 
rendering  the  judgment  of  the  court,  said :  "  That  which  a  com- 
pany is  authonzed  to  do  by  its  act  of  incorporation  it  may  do ;  be* 
yond  that  all  its  acts  are  illegal.  And  the  power  must  be  given  in 
plain  words,  or  by  necessary  implication.    All  powers  not  given  in 
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this  direct  and  nnmistakable  manner  are  withheld In  such 

cases  ingenuity  has  nothing  to  work  with  since  nothing  can  be 
either  proved  or  disproved  by  inferential  reasoning.  If  you  assert 
that  a  corporation  had  certain  privileges,  show  us  the  words  of  the 
legislaturo  conferriiiff  them.  Failing  in  this  you  must  give  up 
your  claim,  for  nothing  else  can  possibly  avail  you.  A  ooubtfiu 
charter  does  not  exist,  because  whatever  is  doubtful  is  decisivelv 
against  the  corporation.'*  And  again  is  the  rule  clearly  and  forci- 
bly stated  in  the  case  of  Fei-tilizer  Co.  v.  Hyde  Park,  97  U.  S.  659. 
Swayne,  J.,  said :  '^  The  rule  of  construction  jn  this  class  of  cases 
is,  that  it  shall  be  construed  most  strongly  against  the  corporation. 
Every  i*easonable  doubt  is  to  be  resolved  adversely.  Nothing  is  to 
be  taken  as  conceded  but  what  lis  given  in  unmistakable  terms, 
or  by  an  implication  equally  clear.  The  affimative  must  be  shown. 
Silence  is  negation,  and  doubt  is  fatal  to  the  claim.  This  doctrine 
is  vital  to  the  public  welfare.  It  is  axiomatic  in  the  jurisprudence 
of  this  court." 

Guided  by  these  authorities  let  us  see  whether  the  12th  section 
of  this  charter  can  stand  the  test  prescribed,  and  give  to  the  com- 
pany what  it  claims.  It  was  incorporated  "  to  construct  a  mil  or 
turnpike  road,"  and,  after  providing  for  its  organization,  confer- 
ring upon  it  the  right  to  cross  the  public  roads  and  bridge  the 
rivers  and  water^sourses,  and  giving  it  the  right  of  way,  etc.,  the 
act  then  proceeds  to  declare  the  special  rights  to  be  enjoyed. 
These  were  that  the  company  should  ^^  at  all  times  have  the  ex* 
dosive  right  of  transportation  or  conveyance  of  pereons,  merchan- 
dise and  produce  over  the  railroad  and  railroads,  to  be  by  them 
constructed  while  they  see  fit  to  exercise  the  exclusive  right." 

The  exclusive  right  here  granted  was  to  be  enjoyed  only  upon 
one  condition,  and  that  was  that  the  company  should  not  charge 
more  than  fifty  cents  per  hundred  pounds  on  heavy  freight,  and  five 
cents  a  mile  for  every  passenger  transported  over  the  road.  The 
legislature  was  dealing  with  the  subject-matter  of  a  public  highway, 
and  public  highways  nad,  thei-ef ore,  been  open  to  the  free  use  of  all 
persons  for  travel,  for  the  transportation  of  goods  and  the  conveyance 
of  passengers  without  the  payment  of  tolls  or  charges.  To  deny  the 
use  of  a  public  highway  to  the  people  at  large,  and  give  it  to  an 
incorporated  company  for  its  exclusive  use  to  convey  passengers 
md  freights  was  deemed  an  extraordinary  privilege ;  and  this  ex- 
traordinary privilege  the  legislature  agreea  to  grant  to  the  com- 
Smy,  provided  it  would  not  charge  more  than  the  above  rates, 
r,  to  put  it  in  the  form  of  a  contract,  it  was  agreed  by  the  State 
that  this  company  might  build  the  road,  and  so  long  as  it  carried 
freight  and  passengers  as  prescribed  by  its  charter,  it  should  not  in 
any  wise  be  used  by  the  public,  but  by  the  company  exclusively. 

Under  no  reasonable  construction  of  this  charter  can  it  be  claim- 
ed that  the  State  contracted  with  the  company  to  guarantee  to  it 
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Jahbs  a.  Fobt. 

(Advance  OoMe,  Texoi.    Awtin  Term,  1883.) 

Suit  was  institnted  against  the  Texas  and  Pacific  Railway  for  baggage  lost 
at  some  unknown  point  between  Memphis  and  Dallas,  through  checks  for 
said  baggage  being  delivered  to  plaintiff  at  Memphis  by  an  agent  of  the 
Memphis  and  Little  Rock  Railroad,  over  three  uniting  lines,  including  the 
Texas  and  Pacific  Railway. 

ffeld,  That  the  check  delivered  at  Memphis  was  the  check  of  appellant  rail- 
road, as  well  as  of  the  other  companies  ;  that  the  contract  was  appellant** 
contract,  and  it  was  bound  by  it. 

Rule  in  1  Woods*  0.  C.  Rep.,  184,  cited  and  adopted  :  When  several  car- 
riers unite  to  complete  a  line  of  transportation,  and  receive  goods  for  freight 
and  give  a  through  bill  of  lading,  each  carrier  is  the  agent  of  all  the  others 
to  accomplish  the  carriage  and  delivery  of  the  goods,  and  is  liable  for  any 
damage  to  them,  on  whatever  part  of  the  line  the  damage  is  received. 

This  suit  was  filed  in  the  County  Court  of  Dallas  county,  Octo- 
ber 17,  1881,  by  appellee  to  recover  of  appellant  the  value  of  a 
trunk  and  its  contents  alleged  to  have  been  lost  by  appellant. 

The  petition  alleged,  in  substance,  that  appellant  was  an  incoi^ 
porated  company,  and  a  common  earner  of  passengers,  baggage, 
etc.,  on  its  line ;  that  on  December  20,  1880,  appellee  bought  of 
appellant's  agent,  at  Memphis,  Tenn.,  through  tickets,  for  himself 
and  family,  to  Dallas,  Texas,  and  at  tlie  same  time  delivered  his 
baggage  to  said  a^ent  to  be  checked  and  transported  to  Dallas ; 
that  said  agent  so  cnecked  the  baggage,  and  appellee  and  his  family 
came  through  on  said  tickets  over  defendant's  line,  and  reached 
Dallas  about  December  26,  1880,  and  then,  and  repeatedly  there- 
after, called  on  defendant's  agent  there  for  his  baggage,  but  failed 
to  get  one  of  his  trunks  and  contents,  so  shipped ;  the  trunk  con- 
tained the  property  of  plaintiff's  wife  and  clotning  of  their  minor 
children,  viz.  (then  follows  a  list  of  the  articles) ;  tliat  said  trunk 
and  contents  were  lost  or  stolen  while  in  defendant's  possession,  to 
plaintiff's  damage  three  hundred  dollars,  etc. 

Defendant  plead  general  denial. 

The  case  was  tried  without  a  jury,  and  the  court  requested  to 
find  its  conclusions  of  fact  separately. 

The  coui*t  filed  its  conclusions  of  fact,  and  on  these  gave  judg- 
ment for  plaintiff. 

Defendant's  motion  for  new  trial  being  denied,  it  gave  notice  of 
appeal. 

Appeal  bond  filed  December  29, 1881. 

Assignments  of  error  filed  same  day. 
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The  court's  conclusions,  in  substance,  were,  that  plaintiff  bought 
coupon  tickets  for  himself  and  family,  about  December  22,  1880, 
at  Hopkinskille,  Kentucky,  to  Dallas,  Texas,  with  which  they  came 
to  Dallas  via  Memphis,  Tennessee ;  that,  at  Memphis,  the  agent  of 
the  Memphis  and  Little  Kock  Railroad  checked  for  plaintiff  seven 
tranks  to  Dallas,  said  checks  being  stamped  thus :  Memphis — Dal- 
las, Texas,  via  M.  &  L.  R.,  0.  &  F.,  T  &  P.,  which  indicated  the 
different  railways  over  which  the  baggage  would  come,  the  letters 
T.  &  P.  indicating  defendant's  railway ;  that  plaintiff,  at  defend- 
ant's depot  at  Texarkana,  defendant's  eastern  terminus,  demanded 
of  defendant's  baggage  master  to  see  his  baggage ;  that  said  mas- 
ter refused,  saying  it  was  his  own  business  to  see  after  the  baggage, 
the  railroad  company  being  responsible  therefor;  plaintiff  never 
saw  his  baggage  after  leaving  Memphis  until  he  reached  Dallas^ 
and,  on  arriving  there,  he  received  six  trunks ;  that  the  seventh 
trank  was  never  delivered  to  him ;  that  plaintiff  and  family  were 
iinraigi:ants ;  that  the  contents  of  said  trunk  were  of  the  value 
claimed ;  and  ^  the  court  finds,  under  the  above  facts,  that  the  law 
is  with  plaintiff,  and  that  he  is  entitled  to  a  judgment  for  the  value 
of  said  baggage,  with  damages  thereon  at  eight  per  cent  per  annum 
from  January  1, 1881,  the  value  herein  as  charged  in  plaintiff's  peti- 
tion, to  wit,  two  hundred'  and  ten  dollars,  and  in  addition  thereto^ 
eight  per  cent,  as  damages,  from  January  1, 1881." 

Appeal  from  Dallas  county. 

Delaetet,  J. — ^Although  there  are  several  assignments  of  error, 
there  is  but  one  question  in  the  record,  and  that  is  whether  appellant 
is  responsible  for  the  value  of  the  baggage  lost  at  some  place,  not 
ascertained,  between  Memphis  and  Dallas. 

No  Question  is  made  as  to  the  authority  of  the  agent  at  Memphis 
to  diecK  the  baggage  through  to  Dallas  on  the  roads  of  the  several 
companies. 

Toe  delivery  of  the  checks  constituted  a  contract,  and  that  con- 
tract must  have  imposed  upon  one  or  all  these  companies  certain 
duties  and  liabilities  in  the  pi*emises ;  and  the  matter  for  us  to 
determine  is  the  character  of  that  contract,  and  of  the  duties  which 
it  imposed. 

^  Counsel  for  appellant  present  their  view  of  the  whole  case  in  a 
nngle  proposition,  as  follows:  ^'When  a  person  purchases  a 
through  ticket  over  several  railroads,  and  procures  a  corresponding 
eheck  for  his  baggage,  and  the  ba^age  is  afterwards  lost,  the  com- 

5 any  on  whose  roaa  it  is  lost  is  responsible  therefor ;  but  the  evi- 
etice  must  show  that  it  came  to  the  hands  of  the  company  charged 
^th  the  loss,  and  that  it  was  lost  by  it." 

If  this  proposition  be  correct,  the  delivery  at  Memphis  of  the 
check  for  the  trunk  which  was  afterwards  lost  constituted  three  di&- 
tinct  contracts^  each  one  of  which  was  unlike  the  other  two.    The 
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contract  between  appellee  and  the  fi  ret  company  was  an  nnconditional 
agreement  that  the  company  should  carry  the  trunk  to  Little  Bock, 
or  to  the  end  of  its  line.  The  contract  with  tlie  second  company 
was  conditionaL  That  company  Ujgreed  to  convey  the  trunk,  if  de- 
livered to  it  by  the  first.  The  tliird  contract,  that  between  appel- 
lee and  appellant,  had  two  conditions.  There  are  two  provisos  be- 
tween it  and  responsibility :  that  it  would  be  responsible,  provided 
the  first  company  delivered  the  trunk  to  the  second,  and  tbe  second 
to  the  third.  As  the  number  of  the  connecting  lines  increases,  the 
responsibility  diminishes,  and  with  the  diminished  responsibility,  it 
is  natural  that  there  should  bea  diinininutionof  the  care  and  atten- 
tion necessary  to  the  safe  transportation  of  baggage.  There  was 
nothing  conditional  about  the  payment  of  the  fare;  tliat  was  made 
certain  by  being  exacted  in  advance. 

While  we  cannot  assent  to  the  proposition  of  appellant's  connecl, 
we  admit  that  it  is  sustained  by  high  authority.  (Sec  Thompson 
on  Carriers  of  Passengers,  p.  434 ;  61  New  York,  638 ;  62  III,  81.) 
Other  authorities,  however,  equally  eminent,  take  the  opposite  view. 
In  the  case  of  McComiick  v.  The  Hudson  River  Railway,  4  E.  D. 
Smith,  p.  181,  a  case  almost  exactly  like  the  present,  the  last  com- 
pany was  held  responsible  for  the  loss  of  a  trunk,  for  which  it  had 
5iven  its  check  at  iinffalo  long  before  the  trunk  readied  its  road. 
Lud  there  was  no  proof  that  the  trunk  ever  came  to  the  hands  of 
tlie  company,  except  that  at  Buffalo  plaintiff  received  the  company's 
check  for  uie  trnnK  and  other  baggage,  and  the  additional  fact  tli<at 
the  company  delivered  the  other  bagfi^age,  but  failed  to  deliver  tlio 
trunk,  xhe  court  considered  this  sumcient  proof  that  the  comi>any 
had  received  the  trunk.  (See  also  Hart  v.  Railway  Co.,  4  Seldcn, 
37.)  In  our  opinion,  the  check  which  was  delivered  to  appellee  at 
Memphis  was  the  check  of  appellant  as  well  as  of  the  other  com- 

Eanies.    The  conti'act  was  appellant's  contract,  and  it  was  bound 
y  it- 
To  establish  any  other  rule  would,  in  our  opinion,  amount  to  a 

denial  of  all  remedy  in  the  great  majority  of  cases. 

In  the  case  of  Harp  v.  The  Grand  Era  (1  Woods'  0.  0.  Rep., 
184),  the  imle  is  laid  down  that  when  several  caniers  unite  to  com- 
plete a  line  of  transportation,  and  receive  eoods  for  freight  and 
give>a  through  bill  of  lading,  each  carrier  is  the  agent  of  all  tho 
othei*3  to  accomplish  the  carriage  and  delivery  of  tlie  goods,  and  is 
liable  for  any  damage  to  them,  on  whatever  part  of  tho  fine  tho 
damage  is  received. 

Our  opinion  is  that  the  judgment  should  be  affirmed. 

Bee  note  9,  Am,  ft  Bag.  R.  R.  Cas.  H, 
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Texas  and  Paozfio  Ey.  Co. 

V. 

W.  L.  Fbbqubon. 

(Advance  Cate^  TexaSy  1882.) 

Where  different  railways,  forming  a  continuous  line,  run  their  cars  over 
the  wholu  lino  and  sell  tickets  for  the  whole  route,  and  check  baggage 
through,  each  carrier  is  the  agent  of  all  the  others  to  accomplish  and  com- 
plete the  carriage  and  delivery  of  the  goods,  and  an  action  will  lie  against 
either  carrier  for  the  baggage  lost. 

The  nitirket  value  of  the  articles  lost  is  deemed  an  ultimate  compensation, 
and  this  is  the  proper  measure  of  the  right  of  recovery. 

Damages  cannot  be  recovered  for  expense  incurred  in  making  search  for 
lost  baggnge. 

Intcresr,  as  a  general  rule,  is  not  recoverable  on  unliquidated  demands^ 
and  it  cunnot  be  said  that  the  recent  modifications  of  the  rule  has  unsettled 
the  rule  heretofore  applicable  in  this  State. 

Articles  not  intended  to  be  used  on  the  passenger^s  trip,  but  being  trans- 
ported merely  for  future  or  prospective  honsehold  use,  is  not  considered  bag- 
gage in  that  sense  whereby  the  railway  company  would  be  liable  for  its  loss, 
and  a  refusal  of  a  charge  asking  such  instruction  to  the  jury  was  error. 

Plaintiff's  amended  petition,  September  term,  1881,  states  in 
sabstance :  Tliat  the  defendant's  railroad  extends  from  Texarkana 
on  tlie  east  to  Fort  Worth ;  that  dnring  1880  defendant  was  doing 
a  bnsiness  of  carrying  passengers  in  connection  with  the  Mississippi 
and  Tennessee  Kailroad ;  that  on  November  4,  1881,  plaintiff  took 
passage  on  hist  road,  having  procured  tickets  on  the  same  at  Gre- 
nada, Mississippi,  for  Dallas,  Texas,  by  way  of  the  Texas  and 
Pacific  Riiilroad,  in  connection  with  other  roads,  and  there  had 
three  trunks  of  baggage  checked  to  Fort  Worth,  checks  being  given 
him  stamped  thus :  ^ "  Ft.  Worth.  Orenada,  Miss.,  via  T.  &  I*.,  I. 
H.,  M.  L.  R.,  M.  &  T.  E.  K ;"  said  trunks  containing  two  feather 
beds  worth  $80 ;  ten  quilts,  $70 ;  three  ditto,  $9 ;  two  blankets,  $6; 
coverlet,  $3 ;  counterpane,  $3,  and  wearing  apparel,  in  all  worth 
$250.25;  that  defendant  did  not  safely  transport  and  deliver  to 
him  at  Fort  Worth  or  elsewhere  said  baggage,  and  by  reason  of 
defendant's  negligence  said  baggage  was  lost,  to  his  great  incon* 
venience,  trouble  and  expense,  in  being  deprived  of  the  use  of  said 
baggage,  and  in  liis  efforts  to  find  it,  to  his  damage  $250. 

Defendant  filed  demuiTcr  and  general  denial. 

Tlie  jury  returned  a  verdict  for  $274.80,  on  which  judgment  wa« 
rendered. 

Defendant  filed  motion  for  new  trial. 

Motion  for  new  trial  denied.  Defendant  excepted  and  gave 
notice  of  appeal. 
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fraad,  delinquency  or  injjtiBtice  of  the  debtor,  or  for  some  injury 
done  by  him  to  tlio  creditor."  (See  Fowler  v.  Davenport,  21  Texas 
Eeport,  635-6.) 

Tiiis,  although  the  general  rule,  has  been  of  late  greatly  modified 
in  some  of  the  States  of  the  Union. 

It  is  laid  down  by  Mr.  Sedgwick,  in  his  work  on  the  Heasore  of 
Damages  (sixth  cd.),  p.  466,  mat  ^^  it  is  a  general  rule,  that  interest 
is  not  i*ecoverable  on  unliquidated  demands.  He  quotes  authority 
abundantly  to  support  the  pi'0|x>8ition,  among  whicui  the  remark  of 
Judge  Washington,  at  nisi  priue,  that  ^^  it  is  not  agreeable  to  legal 

Srinciples  to  allow  interest  on  unliquidated  or  contested  claims  in 
amages." 

It  is  said,  in  a  note,  however,  that  recent  decisions  have  modified 
this  general  rule,  citing  cases  to  illustrate  the  qualification  of  the 
rule  from  several  States  of  tlie  Union.  Without  attempting  to 
present  the  modem  discriminations  as  to  the  doctrine  under  con- 
sideration, as  decisions  have  applied  it,  we  are  not  prepared  to  say 
that  the  recent  modifications  have  unsettled  the  rule  as  has  been, 
up  to  this  time,  recognized  in  our  State  in  its  application  to  a  ques^ 
tion  of  the  measure  of  damages  resulting,  not  from  tort,  trover  or 
trespass,  but  from  a  cause  of  action  founded  on  breach  of  contract 
merely  to  transport  baggage.  For  a  discussion  of  the  subject  in 
the  light  of  modern  decisions,  see  Scdgw.  Meas.  Dam.  (sixtn  ed.), 
top  pp.  466  and  477,  and  notes ;  marg.  pp.  377  and  386-6. 

The  court  erred  in  refusing  to  give  the  t^ird  special  instruc- 
tion asked  to  be  given  by  the  defendant.  If  the  articles  of  bed- 
ding contained  in  the  pkintifiPs  trunks  were  not  intended  to  be 
used  on  the  trip  which  the  plaintiff  was  making,  for  his  personal 
use  and  comfort,  or  that  ox  his  family  travellmg  with  him,  bat 
were  being  transported  in  that  mode  merely  for  future  or  prospec- 
tive household  use — ^being  conveyed,  in  a  word,  as  ordinary  freight 
is  sent  from  one  place  to  another — the  articles  referred  to  would 
not  be  considered  as  baggage,  in  a  sense  whereby  the  railroad 
company  would  be  liable  for  its  loss  under  the  rul^s  of  law  which 
apply  to  a  railroad  company's  liability  for  baggage.  Whether  such 
articles  fall  within  the  meaning  of  a  passenger's  personal  baggage 
or  not,  is  a  mixed  question  of  law  and  fact,  to  be  determined  by 
the  jury,  under  proper  instructions  from  the  court  It  is  correctly 
remarked  in  the  "  notes"  to  Thompson's  Carriers  of  Passengers, 
p.  510,  sec.  1,  that  ^^It  is  of  course  impossible  to  givo  any  general 
rule  wliich  will  be  equally  applicable  to  all  cases,  for  tlio  deter- 
mination of  what  is  and  wnat  is  not  properly  baggage.  This 
depends,  to  a  very  great  extent,  upon  the  circumstances  of  each 
individual  case,  upon  the  length  of  the  journey,  the  purpose  for 
which  it  is  made,  the  position  in  life  and  occupation  of  the  travel- 
ler, the  mode  of  conveyance,  and  the  character  of  country  tlirongh 
which  he  intends  to  pass.     The  adjudicated  cases  on  tms  subject 
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iastitj  the  Btatement  that  anything  may  be  carried  as  pereonal 
baggage  which  travellers  usualij  carry  for  personal  use,  comfort, 
instraction,  or  amusement,  having  regard  to  the  circumstances 
enumerated  above."  (Citing  numerous  authorities.)  Thus,  while 
it  would  be  manifestly  improper  to  permit  a  business  man,  making 
a  short  trip  on  a  railway,  to  recover  for  bedding  packed  with  his 
baggage,  yet  it  was  held  in  the  case  of  a  steerage  passenger  upon 
a  sea  voyage,  who  was  bound  to  provide  his  own  bedding,  that  a 
reasonable  amount  of  such  ai-ticles  properly  constituted  a  pai-t  of 
Lib  baggage,  and,  if  lost,  was  tlie  subject  of  recovery.  (See  also 
Hatch,  on  Can-iers,  sec  679,  684-6 ;  98  Mass.  83,  371 ;  106  Mass. 
145;  lOCush.  506.) 

On  another  trial,  the  application  should  be  made  of  these  rules 
which  relate  to  the  kind  of  baggage  for  which  the  defendant  is 
liable  as  a  carrier,  and  under  proper  instructions  to  the  jury,  they 
▼ill  determine  whether  the  defendant  is  liable  for  the  loss  of  all  of 
the  ai-ticles  contained  in  the  plaintiff's  trunks,  or  if  not,  as  to  what 
portion  thereof  the  railway  company  may  be  liable. 

We  conclude  that  the  judgment  ought  to  be  reversed  and  the 
cause  remanded. 

White,  P.  J. — ^Examined  and  approved,  and  judgment  reversed 
and  cause  remanded. 

See  note,  9  Anu  ft  Eng.  R  R.  Caa.  9L 
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V. 
FbEDKBIOKA  HaIH)  XT  All* 

(AdvoTiee  Oom,     Texat^  1882). 


Bee  the  opinion  in  exUn»  for  evidence  held  sufficient  to  sustain  a  verdict 
of  damages  against  a  railway  company  for  failure  and  refusal  to  transport  a 
passenger  upon  application  and  tender  of  charges. 

A  mental  suffering  may  be  estimated  as  a  basis  of  damages. 

Negligence  of  the  agent  is  negligence  of  the  railroad  companji  and  the 
company  is  liable  therefor. 

Appeal  from  the  County  Court  of  Limestone. 

WiLsoK,  J. — ^Appellee  sued  appellant  in  the  County  Court  of 
Limestone  County  tor  damages  in  the  sum  of  one  thousand  dollars^ 
alleging  their  cause  of  action  as  follows : 

That  appellant  owned  a  line  of  railroad  extending  from  the  city 
of  Houston  to  the  city  of  Denison,  through  Limestone  Countyy 
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Texas,  and  that  on  this  line  of  road,  in  Limestone  County,  was  a 
station  called  Thornton. 

That  appellant  run  and  operated  this  line  of  road  as  a  common 
carrier  oi  passengers  and  freight. 

That  appellee  Predericka,  on  the  thirtieth  day  of  August,  1881, 
was  near  the  station  on  said  road  called  Thornton,  where  she  had 
been  staying  for  some  time  for  the  benefit  of  her  health,  she  hav- 
ing gone  there  in  delicate  health ;  that  she  resided  in  the  city  of 
Galveston,  where  she  had  a  husband,  her  co-plaintiff,  and  children; 
that  on  said  thirtieth  day  of  August,  having  recovered  her  health, 
she  desired  to  return  to  her  home  and  family  in  Galveston,  and 
applied  to  the  ticket  agent  at  Thornton  for  a  ticket  and  transporta- 
tion over  said  line  of  road,  and  offered  to  pay  said  agent  the  price 
of  said  ticket ;  that  this  occurred  about  ten  o'clock  in  tlie  night,  a 
few  minutes  before  the  train  on  which  she  sought  passage  passed 
the  station ;  that  owing  to  tlie  carelessness  and  inattention  of  the 
said  ticket  agent  she  failed  to  get  a  ticket,  and  said  agent  failed  to 
signal  said  train  to  stop  at  said  station,  and  it  passed  on  without 
her,  and  she  was  compelled  to  walk  a  distance  of  about  two  miles, 
in  the  night,  and  over  a  tiresome  road,  to  get  to  a  place  to  stay  the 
balance  of  the  nisht ;  and  that  by  reason  of  all  this  she  became 
sick,  and  remainea  sick  for  a  long  time,  and  suffered  much  men* 
tally  and  physically. 

Appellant  pleaaed  the  general  denial,  and  contributory  negli- 
gence on  the  part  of  appellee  Fi'edericka,  because  she  sought  to 
travel  on  the  night  train,  instead  of  a  day  train,  etc. 

The  parties  waived  a  jury  and  submitted  the  decision  of  the  case 
to  the  court,  and  the  court  rendered  judgment  in  favor  of  appel- 
lees against  appellant  for  the  sum  $300,  and  from  this  judgment 
appellant  has  appealed  to  this  court. 

The  (appellees  in  this  court  suggest  delay,  and  ask  for  an  afllrm- 
ance  of  the  judgment  with  damages. 

Appellant  has  not  appeared  in  this  court  with  any  argument  or 
briei  of  authorities  in  support  of  his  seveml  assignments  of  error, 
and  we  are  not  aware  of  tne  particular  error  or  errors  relied  upon, 
by  him  for  reversal  of  the  judgment,  farther  than  such  as  are  dis- 
ciosed  in  his  assignments  of  error.  These  assignments  of  error, 
ten  in  number,  are  substantially  that  the  court  erred  in  its  conclu- 
sions of  fact,  and  in  its  conclusions  of  law,  whidi  conclusions,  at 
the  request  of  appellant  in  the  court  below,  were  reduced  to  writ- 
ing, and  are  a  part  of  the  record  before  us. 

The  trial  judge  found  the  substantial  allegations  contained  in 
appellee's  petition  to  be  true,  and  we  think  the  evidence  in  the 
case  fully  sustains  the  finding. 

The  conclusions  of  law,  as  stated  by  the  judge,  are : 

^^  1.  Plaintiff  was  entitled  to  judgment  for  damages  which  re- 
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finlted,and  wliich  might  reasonably  be  expected  to  result,  from  her 
being  left,  under  the  circumstances. 

^  2.  Mental  suffering  may  be  estimated  as  a  basis  for  damages. 

^'3.  The  negligence  of  the  agent  id  the  negligence  of  the  rauroad 
company,  and  the  defendant  is  liable  therefor.^ 

we  are  of  the  opinion  that  these  propositions,  or  conclusions  are 
correct  when  applied  to  the  evidence  m  this  case.  (Bedfield  on 
Carriers,  sec.  425  et  seq.;  Williams  v.  Vanderbilt,  28  N.  Y.  217; 
Wai-d  V.  Vanderbilt,  24  How.  Pr.  E.  144 ;  Helm  v.  McCaughan, 
32  Miss.  17.) 

We  find  no  error  in  the  jndOTient  of  the  court  below,  and  will' 
afiirm  it ;  but  we  do  not  think  it  is  that  character  of  case  which  de- 
mands an  affirmance  with  damages. 

Judgment  affii-med. 

Bee  note  9  Am.  &  Eng.  R.  R  Caa.  94. 


Stuabt  Moobb 
V. 

GmoAoo,  St.  Louis  and  New  Oblbans  B.  R  Oa 

(69  Mmisiippi  Eepart$,  248.) 

Generally  a  party  cannot  impeach  the  credibility  of  his  own  witness;  but 
he  may,  for  this  purpose,  prove  contradictory  statements  of  an  unfriendly 
witness,  whom  he  is  entrapped  into  calling,  and  by  whose  testimony  he  is 
surprised. 

If  the  circumstances  raise  a  presumption  that  the  party,  when  he  intro- 
daces  the  witness,  knows  that  he  will  not  testify  as  he  represents,  eyi- 
dence  of  surprise  is  requisite  before  the  contradictory  statements  wiU  be  ad- 
mitted. 

A  plaintiff  who,  in  a  suit  for  damages  against  a  railroad  company,  calls 
witnesses  who  testify  that  they  were  not  present  when  he  was  injured,  can- 
not, in  order  to  impeach  their  credibility,  ask  them  whether  they  have  stated 
otherwise  to  designated  persons. 

If  the  plaintiff  excepts  to  such  ruling  on  the  point  so  presented  as  to  in- 
Tolve  only  his  right  to  impeach  bis  witnesses'  credibility,  this  court  cannot 
consider  the  case  as  it  would  have  been  if  he  had  stated  at  the  time  that  his 
purpose  was  to  refresh  their  memories. 

Whether  the  court  can  examine  persons  in  the  defendant's  service  at  the 
plaintiff^s  suggestion  without  affecting  his  right  to  impeach  them,  qusere ;  but 
the  power,  if  it  exists,  is  discretionary,  and  refusal  to  use  it  is  not  error, 
whatever  its  unwarranted  exercise  may  be. 

Admissions  of  a  conductor,  made  days  after  a  passenger  falls  from  his  train, 
that  he  kicked  him  off,  are  not  part  of  the  res  gestsB,  and  do  not  bind  the 
railroad  company. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly-discovered  testi- 
mony, the  only  effect  of  which  is  to  impeach  the  credibility  of  a  witness.  8 
Graham  and  Watennan  on  New  Trials,  1074. 

Appeal  from  the  Cireait  Court  of  Marshall  Comity. 
9  A.  A  B.  R  Cas.— 98 
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Hon.  J.  W.  C.  Watson,  Judge,  presided  at  the  trial  of  thiscaBB, 
tnd  Hon.  J.  A.  Obeen  presided  at  the  new  trial,  by  interchange. 

At  the  trials  of  this  action  of  trespass  on  the  casOi  the  appellant 
testified  that,  he  was  travelling  on  a  freight  train,  which  carried 
passengers,  between  Holly  Springs  in  MarSiall  County  and  another 
station  on  the  appellee's  rauroad,  that  he  paid  his  fare  to  a  brake- 
man,  who  demanded  it  as  if  in  authority,  and  that  the  conductor 
afterwards  kicked  him  off  the  train  ;  but  the  appellee's  evidence 
tended  to  show  that  he  was  attempting  to  ride  free,  when  he  saw 
the  conductor  coming  and  tried  to  jump  off,  but  slipped  and  fell. 
.  After  the  appellee  had  closed  its  evidence  at  the  new  trial,  the  ap- 
pellant examined  certain  persons,  who  stated  that  they  were  not 
present  at  the  time  of  his  injury,  but  was  prevented  from  afiking 
them  what  they  had  stated  elsewhere,  upon  the  ground  set  forth  in 
the  opinion.     The  appellant  then  moved  the  court  to  call  and  ex- 
amine,  as  witnesses,  these  persons,  and  also  Brewer,  who  had  not 
testified  at  the  new  trial,  and  whose  status  at  the  first  trial  is  stated 
in  the  opinion ;  and  to  permit  the  introduction  in  evidence  of  their 
contradictory  statements.     This  motion  the  court  overruled,  not* 
withstanding  evidence  that  the  appellee  had  taken  them  into  its  ser- 
vice after  this  action  was  commenced. 

£.  M.  Watson,  for  the  appellant,  argued,  orally  aad  in  writing, 

1.  The  rule  that  a  party  cannot  impeach  his  own  witnesssshomd 
not  be  applied  to  Brewer  in  this  case.  If  the  plaintiff  had  known 
that  this  witness  would  testify  differently,  be  could  not  assail  his 
testimony ;  but  he  was  deceived,  and  had  the  right  to  expose  the 
imposture.  Cowden  v,  Keynolds,  13  Serg.  &  E.  281 ;  Sewell  v. 
Ghuxiner,  48  Md.  178 ;  Skipper  v.  State,  59  Ga.  63 ;  Hemingway 
v.  Garth,  51  Ala.  530 ;  Blackburn  v.  Commonwealth,  12  Bnsh, 
181 ;  Brooks  t;.  Weeks,  121  Mass.  433 ;  2  Phillips  Evid.  981, 986 ; 
Starkie  Evid.  245,  249 ;  1  Greenl.  Evid.  §  444.  After  writing 
facts  to  Gray  which  sustained  the  plaintiff's  case,  the  witness  was 
employed  by  the  railroad  company  and  altered  his  testimony.  If 
the  appellant  acted  in  good  faith,  and  the  witness  did  not,  there  is 
no  reason  why  the  hitter's  treachery  should  not  be  exposed  by  his- 
▼ictim. 

2.  Other  witnesses,  after  stating  the  facts  favorably  to  the  plain- 
tiff, were  employed  by  the  defendant,  and  made  different  state- 
ments when  examined.  Clearlv  the  plaintiff  then  had  the  ri^ht  to 
ask  Uiem  wheUier  they  had  made  the  former  statements.  This  was 
one  method  of  refreshing  their  recollections  as  to  the  facts.  In  a 
case  like  this,  where  the  company  was  employing  all  pei^sons  who 
saw  the  transaction,  with  the  manifest  purpose  of  preventing  them 
from  testifying  for  the  plaintiff,  he  should  have  been  allowed  to 
cross-question  such  persons,  although  called  as  witnesses  by  Mmr 
self. 

8.  After  holding  that  the  plaintiff,  if  he  called  these  witaesseB^ 
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could  not  contradict  them,  and  after  the  defendant  refused  to  put 
them  on  the  stand,  the  court  should,  on  the  plaintiff's  motion,  have^^ 
examined  them.  They  are  employees  of  the  railroad  company,  and 
are  conversant  with  the  facts  of  this  case.  It  was  within  the  power 
of  the  court  to  compel  them  to  testify  in  furtherance  of  the  ends 
of  jnstice.  StarkieEvid.  245,  249.  On  all  questions  of  the  ad- 
missibility of  evidence  the  court  applied  the  narrowest  rule,  wheik 
the  case  demanded  the  greatest  liberality. 

4.  The  newly-discovered  evidence,  if  introduced,  would  have 
changed  the  result.  It  was  not  cumulative  testimony,  and  due 
diligence  in  obtaining  it  was  shown.  Gamett  v.  Kirkman,  41  Miss. 
94 ;  Cooper  v.  State,  53  Miss.  393 ;  Vardeman  v.  Byrne,  7  How, 
366:  3  Graham  &  Watei-man  on  New  Trials,  1021.  t, , 

W.  P.  &  J.  B.  Harris  for  the  appellee. 

1.  No  deceit  was  practised  by  Brewer  an  the  appellant,  no  fraud 
in  procuring  himself  to  be  examined  as  a  witness,  and  there  was  no 
emprise  in  fact.     The  case  came  under  no  exception,  recog:nized 
by  the  authorities,  to  the  rule  that  a  party  voluntarily  calling  a 
witness  shall  not  be  allowed  to  impeach  him  by  any  general  evi- 
dence touching  his  veracity.     Fairly  v.  Fairly,  38  Miss.  280 ;  Bal- 
lard V.  Pearsall,  53  N.  Y.  230 ;  Coulter  v.  American  Merchants' . 
Express  Co.,  56  N.  Y.  585 ;  Craig  t;.  Grant,  6  Mich.  447 ;   Griffin 
V.  Wall,  32  Ala.  149 ;  People  v.  Jacobs,  49  Cal.  384 ;  Eockwood 
V»  Ponndstone,  38  111.  199 ;  Steams  v.  Merchants'  Bank,  63  Penn. 
St  490;  Quinn  v.  State,  14  Ind.  589;  Hunt  v.  Coe,  15  Iowa,  197 ; 
McDaniel  v.  State,  53  Ga.  263 ;  Melhuish  v.  Collier,  15  Q.  B.  878  ; 
In  England  an  act  of  parliament  has  given  the  right  to  discredit  a 
party's  own  witness  under  restrictions.     The  Code  of  Georgia  al- 
lows it  if  the  party  has  been  entrapped  into  calling  the  witness; 
80  in  Massachusetts.     In  Indiana  he  may,  under  certain  conditions, 
introduce  discrediting  evidence  in  civil  cases.    These  statutes  rec- 
ognize or  rather  prove  the  common-law  rule.     We  have  given  a 
larger  number  oi  citations  than  we  think  necessary,  having  the 
purpose  to  give  the  rule  enforced  in  many  States.    The  text-writ- 
ers, English  and  American,  support  the  rule,  that  unless  a  party 
has  been  in  effect  entrapped  into  calling  the  witness,  or  is,  under 
some  inflexible  rule,  bound  to  call  him,  he  cannot  introduce  evi- 
dence for  the  purpose  of  discrediting  him,  whether  it  affects  his 
general  character  for  veracity,  or  his  veracity  as  to  the  particnlar 
matter,  by  proof  of  former  contradictory  statements.    2  Phillips 
Erid.  (Cowan  &  Hill  ed.)  985,  993 ;  2  Best  Evid.  §  645 ;  1  GreenL 
Evid.  §  444 ;  1  Wharton  Evid.  549,  et  seq.     We  assert  on  these 
authorities  that  there  must  be  a  surprise  resulting  from  a  fraud  in 
the  witness,  and  that  must  be  shown  to  admit  oi  the  introduction 
of  contradictory  declarations. 

2.     On  the  new  trial  the  evidence  is  conflicting,  and  the  chai^ges 
ont^eL    We  need  not  urge  that  unless  the  jury  was  misled  by  an 
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improper  niling  the  second  verdict  must  stand.  The  witnesBes, 
who  stated  that  they  did  not  see  the  act,  gave  no  testimony  which 
injured  the  appellant's  case.  On  what  ground  shonld  the  court 
have  allowed  proof  that  they  stated  the  contrary  out  of  court?  The 
most  extravagant  opponent  of  the  common-law  rule  would  not  con- 
tend for  the  right  to  discredit  these  witnesses.  It  is  too  late  to 
urge  that  the  object  of  the  (question  was  to  refresh  their  memories. 
As  to  the  employment  of  witnesses,  it  appears  that,  except  Brewer, 
they  were  of  that  class  along  the  defenaant's  road  who  are  off  and 
on.  A  majority  of  the  appellee's  witnesses  had  no  connection  with 
the  road.  The  character  of  the  appellant's  motion  to  examine 
Brewer  and  the  otlier  employees  will  be  seen  by  inspection.  New 
trials  will  not  be  giiinted  in  cases  of  this  character  on  newly-dis- 
covered testimony,  which  tends  only  to  discredit  witnesses. 
W.  p.  Harris,  on  the  same  side,  made  an  oral  argament 

CoopEB,  J. — The  appellant  sued  the  Chicago,  St.  Louis  &  New 
Orleans  Bailroad  Company  to  recover  damages  for  an  injury  sus- 
tained by  him  in  being  forcibly  ejected  from  one  of  its  trains 
while  the  same  was  in  motion.  At  the  April  Term  of  the  Circuit 
.  Court  of  Marshall  Connty  there  was  a  trial  of  the  cause,  which  re- 
sulted in  a  verdict  and  judgment  for  the  plaintiff.  The  defendant 
moved  for  a  new  trial,  which  was  granted,  and  thereupon  the 
plaintiff  excepted  to  the  action  of  the  court  in  granting  the  new 
trial,  and  a  bill  of  exceptions  was  signed,  embodying  the  evidence 
introduced.  At  the  October  Term  of  the  court  another  trial  was 
had,  i*esnlting  in  a  judgment  for  the  defendant.  The  plaintiff 
made  a  motion  for  a  new  trial,  which  was  overruled;  and  the 
plaintiff  again  excepted,  took  another  bill  of  exceptions,  and  now 
prosecutes  this  appeal,  assigning  for  error  the  action  of  the  court 
below  in  granting  the  new  trial  asked  by  the  defendant,  and  in 
refusing  that  asked  by  himself.  On  the  nrst  trial  the  plaintiff,  in 
rebuttal  of  the  evidence  offered  by  the  defendant,  introduced  as  a 
witness  one  Brewer,  who  delivered  testimony  unfavorable  to  the 
plaintiff,  who  thereupon,  for  the  purpose  of  impeaching  the  credi- 
oility  of  the  witness,  offered  in  evidence  a  letter  which  had  been 
previously  written-  by  the  witness  to  one  Gray,  in  which  he  made 
statements  directly  contradictory  to  the  testimony  given  by  him. 
The  admission  of  this  evidence  was  objected  to  by  the  defendant 
at  the  time,  and  its  admission  was  one  oi  the  grounds  of  its  motion 
for  a  new  trial.  If  it  was  error  to  pennit  the  evidence  impeaching 
the  credibility  of  the  witness  to  be  introduced,  the  new  trial  was 
rirfitly  granted. 

It  IS  argued  by  counsel  for  the  appellant  that  the  court  did 
not  err  in  permitting  this  evidence  to  be  introduced,  because  the 
plaintiff  was  entrapped  by  the  witness  into  introdncinff  him,  and 
was  surprised  by  his  testimony.    While  we  recognize  tne  right  of 
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a  party  who  has  been  entrapped  into  introducing,  and  is  surprised 
by  the  testimony  of  an  unfriendly  witness,  to  impeach  his  credi- 
bility by  giving  evidence  of  other  and  di£Eerent  statements  made 
by  him,  we  nevertheless  think  it  was  error  to  permit  it  to  be  done 
in  tills  case,  for  the  reason  that  no  showing  was  made  by  the 
plaintifi,  by  his  own  affidavit  or  otherwise,  that  the  testimony  of 
the  witness  operated  as  a  sui*prise  on  him,  and  because  we  think  it 
fairly  inferable  from  the  other  facts  shown  in  the  record  that  the 
plaintiff  and  his  counsel  anticipated  that  the  witness  would  testify 
m  effect  as  he  did,  and  introduced  him  after  they  had  received 
information  that  he  had  declared  his  intention  not  to  adhere  to  the 
atatement  of  the  facts  as  contained  in  his  letter.     The  rule  is  that  a 

Earty  cannot  impeach  the  credibility  of  a  witness  introduced  by 
im.  But  to  this  rule  there  are  certain  exceptions,  created  for  the 
protection  of  litigants  against  the  fraud  of  witnesses  who  are 
friendly  to  the  opposing  party.  But  where  the  facts  or  circum- 
stances suggest  the  presumption  that  the  party  introducing  a  wit- 
ness does  so  with  knowledge  of  the  fact  that  his  testimony  will  not 
be  in  accordance  with  those  things  which  he  is  professedly  intro- 
duced to  prove,  some  evidence  at  least  of  surprise  ought  to  be 
required  to  overcome  the  presumption,  for  otherwise  the  exception 
would  absorb  the  rule,  and  let  in  all  the  evils  which  the  rule  was 
established  to  prevent.  A  careful  examination  of  the  bill  of  ex- 
ceptions satisfies  us  that  the  impeaching  evidence  ought  not  to 
have  been  permitted,  and  consequently  that  the  new  trial  was 
properly  granted  to  the  defendant. 

On  the  second  trial  the  plaintiff  introduced  certain  witnesses, 

who  testified  that  they  were  not  present  when  the  plaintiff  received 

his  injuries,  and  thereupon  the  plaintiff's  counsel  asked  them  if 

they  had  not  previously  stated  to  certain  parties,  naming  them, 

that  they  were  present  and  saw   the  injuries  inflicted.      The 

defendant  objected  to  this  course  of  examination,  giving  as  a 

reason  for  his  objection  that  the  plaintiff  ought  not  to  be  permitted 

to  impeach  the  credibility  of  his  witnesses.     The  objections  were 

sustained  by  the  court,  and  this  action  is  now  assigned  for  error. 

In  support  of  this  assignment  it  is  argued  that  the  proposed  course 

of  examination  ought  to  have  been  permitted,  because  the  plaintiff 

was  surprised  by  flie  testimony  given  by  the  witnesses ;  but  that, 

if  it  was  not  permissible  on  that  ground,  yet  the  plaintiff  had  the 

right  to  thus  examine  his  witnesses  for  the  purpose  of  refreshing 

their  recollections.     It  is  clear  that  the  examination  ought  not  to 

have  been  permitted  for  the  purpose  of  impeaching  the  credibility 

of  the  witnesses,  for  they  had  testified  to  nothing  either  in  favor  of 

or  a£;ainst  the  plaintiff,  and  there  was  no  necessity  to  impeach  their 

credibility  for  his  protection.     Their  testimony,  as  the  case  then 

stood,  could  not  be  considered   by  the  jury  at  all,  because  it 

amounted  to  nothing,  and  as  the  only  legitimate  effect  of  impeach- 
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ii^  eridenoe  is  to  snbtnust  from  or  overthrow  the  testhnony  of  Hm 
witness,  it  follows  that  it  onght  not  to  be  permitted  in  cases  in 
which  tiiere  is  nothing  to  subtract  from  or  overtlirow. 

We  cannot  consider  the  case  now  as  it  woald  have  been,  if  the 
plaintiff  had  stated  in  the  court  below  his  purpose  to  be  onlr  to 
refresh  the  memory  of  his  witnesses,  and  not  to  impeach  tneir 
credibility.  The  oDJection  interposed  by  the  defendant  was  predi- 
cated on  the  supposition  that  the  intention  was  to  impeadi  their 
credibility.  The  court  acted  on  this  objection  as  stated,  and  the 
plaintiff  excepted  to  the  ruling  of  the  court  on  the  point  as  tknB 
presented.  He  caimot  now  for  the  first  time  suggest  that  his  pro- 
posed course  of  examination  was  legitimate  for  a  purpose  not  dis- 
closed in  the  court  below.  To  permit  this,  would  be  for  this  court 
to  review,  not  the  case  actually  tried  in  the  lower  court,  but  one 
which  might  have  been  tried. 

The  court  did  not  err  in  declining  to  direct  the  persons,  whose 
names  were  suggested  by  the  plaintiff,  to  be  sworn  as  witnesses  in 
the  case.  If  such  power  exists  at  all  in  the  court,  which  we  tliink 
admits  of  grave  doubts,  its  exercise  must  be  left  wholly  in  the  dis- 
cretion of  the  presiding  judge,  and  a  refusal  to  exercise  it  would 
not  be  a  grouna  of  en*or,  whatever  might  be  the  effect  of  an  un- 
warranted exercise  of  it.  The  remaining  error  assigned  is  that  a 
new  trial  ought  to  have  l)een  granted  because  of  the  newly  dis- 
covered evidence  by  the  plaintiff. 

The  newly  discovered  evidence  was  that  of  a  witness  who,  some 
days  after  the  occurrences  in  which  the  plaintiff  was  injured,  bad 
a  conversation  witli  the  conductor  of  the  defendant,  who  the  plain- 
tiff testified  had  inflicted  the  injuries  on  him,  in  which  conversa- 
tion the  conductor  admitted  to  the  witness  that  he  had  kicked  the 
plaintiff  from  the  train.  It  is  apparent  that  these  admissions 
would  not  have  been  admissible  in  evidence  for  any  other  purpose 
than  that  of  impeaching  the  credibility  of  the  conductor,  who 
had  testified  on  tlie  trial  as  a  witness  for  tbe  defendant,  and  had 
stated  that  he  had  had  no  part  in  inflicting  the  injury  on  the  plain- 
tiff ;  for  these  declarations  were  not  a  part  of  the  res  gestie,  and 
only  on  that  ground  could  they  bind  the  defendant.  Dickman  «. 
Williams,  60  Miss.  500 ;  1  Greenl.  Evid.  §  113 ;  Sisson  v.  Cleve- 
land Railroad  Co.,  14  Mich.  489;  Smith  v.  Betty,  11  Gratt  768; 
Thallhimer  v,  Brinckerhoff,  4  Wend.  394 ;  Virginia  Railroad  Co. 
».  Sayers,  26  Gratt.  328.  But  a  new  trial  will  not  be  granted  on 
the  eronnd  of  newly  discovered  testimony,  the  only  effect  of  which 
would  be  to  impeach  the  credibility  of  a  witness.  3  Grabam  A 
Waterman  on  New  Trials,  1074. 

We  are  thei*efore  of  opinion  that  there  is  no  error  in  the  record, 
and  the  judgment  is  afiirmed. 

As  to  evidence  of  admissions  of  conductor,  see  note,  7  Am.  A  Eng.  B.  R. 
Gas.  410. 
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Houston  and  Texas  Centbal  Bt. 

V. 

Leslie. 

(Advance  C(ue^  Teauu.    1SS2.) 

The  liability  of  the  defendant  railway  company  is  measared  by  the  fact 
that  the  injury  received  follows  proximately  from  the  culpable  act  com* 
plained  of,  and  if  erysipelas  sprang  from  the  injury,  the  dangers  from  that 
disease,  as  well  as  the  sufferings  produced  by  it,  constitute  a  portion  of  the 
injury  itself,  and  it  is  none  the  less  so  because  under  similar  accidents  pro- 
ducing fractures,  that  disease  would  not  necessarily  follow.  The  renisal 
of  a  charge  opposing  this  principle  hM  not  to  be  error.  The  plaintiffs 
action  being  the  direct  and  proximate  cause  of  the  injury,  and  it  appearing 
from  the  facts  proved  that  leaping  from  the  cars  while  in  motion  is  unsafe 
and  dangerous,  it  follows  th^t  plaintiff  contributed,  by  his  want  of  care,  to 
the  easoalty  which  occurred ;  that  the  fault  of  the  defendant  company  in  too 
qteedily  leaving  the  station  did  not  endanger  the  personal  safety  of  plaintiff, 
and  in  its  very  nature  could  not  be  the  proximate  cause  of  the  injury  which 
the  plaintiff  received  through  lua  own  airect  act,  which  was  the  proximate 
erase  of  said  injury. 

This  snit  was  brought  by  James  L.  Leslie  a^inst  the  appellant, 
claiming  $20,000  as  damages  on  account  of  iniuries  sustained  and 
caused  by  the  negligence  of  appellant^s  employees  who  were  in 
charge  oi  and  conducting  the  passenger  train  of  cars  on  defend- 
ant's line  of  road ;  which  injuries  were  received  at  Van  Alstjne,  a 
station  on  said  road.  The  circumstances  attending  the  occurrence  of 
which  the  plaintiff  complains  are  in  substance  as  alleged  in  the 
petition,  that  on  the  twenty-sixth  day  of  April,  1874,  at  said  sta* 
tion  he  entered  a  passenger  coach  on  the  express  train,  bound 
south,  for  the  purpose  of  procuring  seats  for  some  ladies  under  his 
chai^  and  that  while  petitioner  was  so  enga^d  the  train  was  put 
in  motion,  leaving  said  station,  and  petitioner,  m  his  effort  to  get  off 
eaid  coach,  without  any  fault  of  his  own,  was  hurled  to  the  ground 
and  his  left  arm  broken  in  two  places.  The  petition  alleged  that 
the  train  of  cars  was  not  stopped  at  said  station  the  time  I'equired 
by  law,  nor  was  it  stopped  a  sufficient  length  of  time  to  permit 
persons  to  leave  said  train  and  alieht  in  safety.  That  the  ladies 
referred  to  had  paid  their  fare  and  secured  their  tickets  for  pas- 
sage and  were  at  the  usual  places  for  passengers  to  embark.  That 
neither  the  conductor  of  the  train  nor  any  other  pereon  in  the  em- 
ployment of  defendant  offered  to  assist  said  ladies  in  getting  on 
said  train.  Whei-ef  ore  petitioner  entered  said  passenger  coach  to 
assist  said  ladies  and  for  the  purpose  of  securing  proper  seats  in 
the  same.  That  the  train  was  put  in  motion  by  the  employees  in 
charge  aforesaid,  without  having  stopped  at  the  station  before 
named  not  exceeding  one  minute,  and  tliat  by  the  gross  negligence 
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of  the  employees  of  the  defendant  in  thus  moving  said  train  and 
without  any  fault  of  petitioner  said  injuries  were  inflicted  upon 
him.  The  plaintiff  alleged  that  the  ladies  under  his  cLarge  were 
in  feeble  health  and  haasome  children  with  them,  thus  requiring 
his  aid  given  as  before  stated.  That  when  the  train  was  start^ 
the  agents  of  defendant  knew  that  the  plaintiff  was  on  board,  and 
that  he  desired  to  get  off,  and  that  he  had  entered  said  cars  under 
the  circumstances  stated,  with  the  knowledge  and  consent  of  the 
defendant's  agents  who  were  conducting  said  train.  The  defend- 
ant answered  by  general  denial,  and  for  special  answer  alleged  that 
the  plaintiff's  entrance  into  the  defenaant's  coach  was  without 
authority ;  that  the  train  stopped  a  sufficient  period  of  time  to 
enable  plaintiff  to  have  left  the  car  safely  before  the  train  moved ; 
that  the  plaintiff  remained  until  the  train  commenced  to  move, 
and  when  it  was  in  rapid  motion,  without  demanding  that  the  train 
be  stopped,  leaped  from  the  steps  of  the  coach  and  thereby  re- 
ceived his  injuries;  that  the  plaintiff  was  warned  before  thus  leap- 
ing by  one  of  defendant's  employees  not  to  do  so,  which  warning 
he  wholly  disregarded.  The  cause  was  submitted  to  a  jury ;  ver- 
dict and  judgment  for  the  plaintiff  for  $900.  Motion  for  a  new 
trial,  which  was  overruled,  and  defendant  appealed.  Th^  grounds 
relied  on  for  a  new  trial  were  because  the  court  erred  in  refusing 
charges  asked  by  the  defendant,  and  because  the  verdict  of  the  jury 
is  contrary  to  the  law  and  the  evidence  and  because  it  is  exdiessive* 
The  appellant  assigned  as  error  the  refusal  of  the  charges  asked  for 
by  him,  and  the  overruling  of  the  motion  for  a  new  trial. 

Walkeb,  J. — The  first  ground  assigned  as  error,  that  the  court 
erred  in  refusing  to  give  the  instructions  asked  by  the  defendant, 
is  answered  by  saying  that  the  charge  of  the  court  embodied  them 
all,  except  the  fourth  and  last  paragraph,  in  the  very  terms  in 
which  they  were  asked,  with  a  few  qualifications  which  did  not 
improperly  modify  the  propositions  to  which  such  qualification 
were  applied.  The  law,  as  given,  embraces  substantially  all  the 
propositions  asked  to  be  submitted  in  the  charge  whicn  the  de- 
lenaant  asked  to  be  given,  and  which  were  refused,  except  fhe 
fourth  paragraph  before  referred  to.  The  only  portion  of  the 
paragraph  referred  to  which  need  be  discussed  is  as  follows :  ^'  If 
you  believe,  from  the  evidence,  that  the  permanent  injury  to  plain- 
tiff was  occasioned  by  erysipelas  or  other  disease  not  ordinarily 
consequent  upon  such  fractures  as  plaintiff's,  then  yon  will  not 
consider  the  suffering  or  injury^  arising  from  such  disease  in  esti- 
mating the  damages  to  the  plaintiff."  The  court  did  not  err  in 
refusing  this  instruction.  The  liability  of  the  defendant  is  meas- 
ured by  the  fact,  that  the  injury  received  follows  proximately 
from  tlie  culpable  act  complained  of,  and  if  the  erysipelas  sprang 
from  the  injury,  the  dangers  from  that  disease,  as  well  as  the 
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mffenDg  produced  by  it,  constitute  a  portion  of  the  injury 
itaelf,  and  it  is  none  the  less  so  because,  under  similar  acci- 
dents, producing  fractures,  that  disease  would  not  ordinarily 
ensue.  We  will  now  consider  whether  the  verdict  of  the  jury 
was  contrary  to  the  law  and  evidence.  The  plaintiff  rests  his 
right  to  recover  damages  for  the  injury  occasioned  by  his 
leaping  from  the  cars  whilst  in  rapid  motion,  not  upon  the  as- 
sumption that  his  act  in  so  doing  was  one  done  in  the  exercise  of 
ordinary  care  on  his  part,  as  the  sequel  evidently  showed,  but  that 
the  defendant  was  liable  for  the  consequences  which  followed  from 
his  thus  leaving  the  cars  by  reason  of  the  unauthorized  act  of  the 
defendant  in  stopping  but  one  minute  only  at  the  station  and  there- 
by presenting  the  motive  and  temptation  to  the  plaintiff  to  hazard 
his  life  or  limbs  by  an  effort  to  avoid  being  carried  away,  a^inst 
his  will,  from  his  home  in  Van  Alstyne.  The  plaintiff's  action  in 
the  premises  being  thus  the  direct  and  proximate  cause  of  the  injury^ 
as  is  shown  both  by  pleading  and  evidence,  and  it  appearing  clear- 
ly from  the  facts  proved  that  leaping  from  the  cars  in  motion  is 
unsafe  and  dangerous,  it  follows  that  the  plaintiff  contributed  by 
his  want  of  care  to  the  casualty  which  occuired.  The  question  then 
remains,  do  there  exist  any  facts  or  is  there  presented  a  state  of 
ease  on  which,  notwithstanding  the  plaintiff's  contribution  to  his 
own  misfortune,  showing  that  the  defendant  is  neveitheless  liable 
for  damages  in  consequence  of  the  in jnir  I  The  court  instructed 
the  jury  as  follows :  ^'  The  plaintiff  was  Dound  in  leaving  the  cars 
to  take  proper  care  and  precautions  to  prevent  injury,  and  he  can- 
not recover  if  it  appears  from  the  evidence  that  in  leaping  from 
the  cars  he  acted  recklessly,  carelessly,  or  negligently,  and  thereby 
contributed  to  his  injuries.  When  plaintiff  found  the  cai-s  in  mo- 
tion it  was  his  right  to  demand  of  the  ofBcers  or  managers  of  the 
same  to  stop  the  train,  and  if  he  has  been  carried  from  his  home  or 
place  of  business,  he  could  have  recovered  compensation  for  return- 
ing and  all  damages  that  he  mi^ht  have  sustained  on  account  of 
being  so  carried  away  from  his  home  and  business.  But  he  had 
no  right  to  endanger  his  life  or  limbs  by  jumping  from  the  cars  in 
order  to  prevent  being  carried  away  from  home,  when  he  found 
that  the  cars  were  in  motion  ;  and  if  it  appears  that  he  did  so  jump, 
and  that  the  injury  so  complained  of  was  the  result,  you  will  find 
for  the  defendant.  If  you  oelieve  from  the  evidence  that  the  plain- 
tiff, being  on  defendant's  cars  without  a  ticket,  and  not  a  passenger, 
did  leap  from  said  car  while  the  train  was  in  rapid  motion,  and 
that  his  injury  was  caused  by  said  leaping  from  the  train,  then  the 
defendant  is  not  responsible  for  such  injury,  and  you  will  find  for 
defendant."  Under  these  propositions  of  law,  tlie  evidence,  with- 
out conflict,  negatives  the  plaintiff's  right  to  recover,  and  the  ver- 
dict was  therefore  distinctly  contrary  to  the  charge  thus  given. 
There  is  no  evidence  showing  any  other  connection  of  the  defcmd- 
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ant's  agents  with  the  accident  except  such  calpability  as  may  ba 
implied  from  the  short  period  of  time  the  train  of  cars  remained 
at  the  station,  and  if  the  defendant  is  not  liable  on  account  of  its 
failure  to  stop  at  said  station  five  minutes  as  required  by  law,  or  to 
have  stopped  at  least  a  reasonable  time,  with  reference  to  admitting 

J  passengers  to  board  the  train,  tliere  would  exist  no  basis  whatever 
or  complaint  against  the  defendant.  The  dereliction  of  the  com- 
pany to  stop  the  five  minutes  required  by  law  was  not  per  se  an  act 
rendering  the  defendant  liable  irrespective  of  the  question  of  con- 
tributory negligence  on  the  part  of  the  plaintiff.  Bailroad  Com- 
pany t;.  LeGeirse,  51  Texas,  189.  In  that  case  it  was  held  that 
*'^  while  the  company  may  have  been  guilty  of  negligence  in  not 
waiting  five  minutes  at  the  station,  such  n^ligence  would  not 
justify  the  injured  party  in  attempting  to  go  on  board  the  cars 
while  in  motion,  if  such  act  under  the  drcumstanoes  was  n^ligence 
and  contributory  to  the  injury."  The  act  of  the  plaintiff  which 
resulted  in  the  injury  being  a  dangerous  one,  so  much  so  as  to  liave 
wholly  produced  the  fractures  of  plaintiff's  arm,  and  one  not  im- 
mediately induced  through  the  persuasion,  direction,  command  or 
other  influence  attempted  to  be  used  by  the  defendant's  agents, 
there  is  not  apparent  any  circumstances  to  have  operated  upon  the 
plaintiff's  mind  when  he  met  with  this  accident,  except  his  ill- 
indgcd  determination  to  risk  the  consequences  of  the  fatal  leap. 
Therefore,  applying  the  principles  of  law  laid  down  in  Railroad 
Company  v.  LeGeirse  supra,  the  plaintiff's  case,  according  to  the 
evidence,  did  not  entitle  iiim  to  recover.  "  The  rnle,"  it  is  said  in 
6th  Wait's  Actions  and  Defences,  583,  '^  may  be  said  to  be  that  a 
person  cannot  recover  for  an  injury,  received  by  i-eason  of  the  neg- 
ligence of  another,  if  his  own  want  of  care  directly  contributed  to 
the  injury ;  for  where  one  rushes  upon  danger,  which  might  have 
been  avoided  by  the  exercise  of  ordinary  care  on  his  part,  he  can- 
not complain  it  others  have  failed  to  exercise  a  greater  degree  of 
cai*e  than  he  did.  But  in  order  to  shield  the  other  from  liability 
the  person  injured  must  have  not  only  been  negligent,  but  his  neg- 
ligence mnst  Iiave  been  the  proximate  cause  of  the  injury.  He 
must,  by  his  own  want  of  care,  have  directly  contribnted  to  the  in- 
jurjr.  That  is,  by  his  own  want  of  ordinary  care,  have  done  that 
which  has  directly  brought  about,  and  thus  have  placed  himself  or 
his  property  in  a  position  where,  except  for  his  co-operated  fault, 
no  injury  would  have  been  sustained,  and  his  act  must  have  also 
been  such  as  a  man  of  ordinary  prudence  would  not  have  done  in 
view  of  the  circumstances,  otherwise  he  eannot  be  chai^;ed  with 
that  degree  of  negligence  which  operates  to  excuse  the  other  from 
the  consequences  of  his  fault "  (citing  numerous  authorities),  and 
again,  Ibid.  584 :  ^^  To  operate  as  a  defence  the  plaintiff's  nesrli* 
gence  must  have  proximately  contributed  to  the  injury.  If  the 
negligence  of  the  defendant  was  the  proximate  and  that  of  the 
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phiDtiff  the  remote  canse  of  the  in  jnry,  an  action  will  lie,  although 
the  plaintiff  was  not  entirely  free  from  fault.     The  fact  that  the 
plaintiff  is  ^n^lty  of  negligence  does  not  reliev^e  the  defendant  from 
using  all  reasonable  care  to  prev^ent  an  injury  to  him  or  his  pro- 
perty, and  if  he  inflicts  a  willful  injury  or  neglects  to  use  a  rea- 
sonable care  to  prevent  it  he  cannpt  set  up  the  plaintiff's  negligence 
as  a  bar  to  the  i*ecovery  thei-efor."     (Citmg  cases),  75  111.  106 ;  51 
Miss.  234;  28  Ohio,  340;  81  111.  590;  11  Hnn  (N.  Y.),  333.     A 
passenger  upon  a  steam  car  who  voluntarily  and  without  cause  ex- 
poses himself  to  danger,  cannot  recover  for  any  injuries  sustained 
oy  sach  exposure,  as  if  a  passenger  attempts  to  get  on  or  off  a  car 
when  it  is  in  motion.    Burrows  v.  Erie  Kailroad  Company,  63  N. 
Y.  666,  whei*e  it  is  said  that  this  seems  to  be  the  rule  even  though 
the  train  has  stopped  but  started  again  before  the  passenger  could 
alight  (Ibid.),  and  the  fact  that  the  passen^r  is  being  carried  by 
the  station  at  which  he  wislies  to  alight  will  not  excuse  his  act. 
Menlestabt  v.  Ninth  A  v.  R.  R.  Co.;  11th  Eobt.,  N.  Y.  377;  Jet 
ferBonville  R.  R.  Co.  v.  Hendricks,  26  and  228.    If  the  car  is  in 
rapid  motion  or  the  circumstances  are  such  as  to  indicate  that  it  is 
dangerous  to  alight,  neither  the  advice  nor  directions  of  the  conduc- 
tor will  justify  the  act.     Gumon  v,  'N.  Y.  and  H.  R.  R  Co.,  3  Robt.» 
N.  Y.  25 ;  Penn.  R.  R.  Co.  v.  Aspell,  23  Penn.  147.     Other  simi- 
lar instances  of  non-liability  for  injuries  sustained  through  the  in- 
cautious or  imprudent  acts  of  passengers  on  railroad  cars  can  be 
readily  mnltiphed.     The  act  of  the  plaintiff  in  this  case,  whereby 
he  sustained  the  injury  complained  of,  is  of  the  character  of  the 
ease  above  instanced,  and  the  plaintiff,  when  he  found  himself  safe- 
ly on  the  defendant's  cars,  although  being  rapidly  earned  away 
unwillingly  from  home,  was  required  under  the  circumstances  to 
act  with  prudence  the  same  as  would  be  required  of  any  other  pas- 
senger, and  whilst  the  defendant  was  not  without  fault,  that  fault 
of  too  speedily  leaving  the  station  did  not  endanger  the  personal 
safety  of  the  plaintiff  and  in  its  very  nature  could  not  be  the  proxi- 
mate cause  of  the  injury  which  the  plaintiff  received  through  his 
own  direct  act  and  which  was  the  proximate  cause  of  said  injury. 
See  Railroad  Company  v.  LeOeii'se  supra.     It  is  true  that  it  is  not 
the  least  degree  of  fault  on  the  part  of  plaintiff  that  will  prevent 
him  from  a  recovery  ;  bnt  it  must  be  of  such  a  degree  as  to  amount 
to  a  want  of  ordinary  or  reasonable  care  on  his  part  under  the  cir- 
cumstances at  the  time  of  the  injury.     H.  and  T.  C.  Ry.  Co.  v. 
Oosbelt,  43  Texas,  573.     Bnt  in  this  case  the  fault  or  negligence 
which  caused  the  injury  was  the  act  itself  which  produced  it,  and 
which  was  committed  by  the  plaintiff  without  any  other  fault  of 
the  defendant  than  that  which  wns  but  the  remote  cause  which  in- 
fluenced the  plaintiff's  action.    Wo  are  of  the  opinion  therefore 
that  the  second  ground  of  error  assigned  is  well  taken  ;  that  the 
verdict  is  not  suppoited  by  the  law  as  applied  to  the  evidence,  and 
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that  it  is  ooDtrarj  to  both.  In  such  case  it  is  tlie  well-established 
practice  of  the  Supreme  Court  to  I'evise  the  discretion  of  the  Dis- 
trict Court  refusing  to  grant  a  new  trial.  We  tliink  there  was 
error  in  overruling  the  defendant's  motion  for  a  new  trial,  for 
which  the  judgment  ought  to  be  reversed  and  the  cause  remanded. 

Bee  note,  8  Am.  and  £ng.  R.  R.  caa.  481 ;  Id.  62. 


WiLUAM  SoHULTZy  bj  Guardian,  etc.,  Itespondent^ 

V. 

The  Third  Avenue  R.  R.  Co.,  Appellant. 

(80  Jfew  York  EeparUy  242.) 

Plaintiff's  complaint  contained  three  counts  the  first:  alleged  in  sabstsnoe 
that  on  October  80,  1877,  he  got  upon  the  rear  platform  of  one  of  defend- 
ant's cars  as  a  passenger;  that  the  conductor,  without  asking  him  for  his 
fare  or  giving  him  an  opportunity  to  pay  it,  violently  threw  him  off  from  the 
car  in  front  of  a  car  passing  upon  an  adjoining  track,  and  he  was  mn  over 
and  injured  *'to  his  damage  (10,000."  The  other  two  counts  relate  to  the 
same  accident,  alleging  that  it  occurred  through  defendant's  negligence,  each 
closing  **to  his  damage  glO,000."  In  the  prayer  for  relief  plaintiff  asked 
damage  ''to  the  amount  of  $20,000."  Upon  the  trial  the  count  ruled  in  sub- 
stance that  plaintiff  could  only  recover  under  the  first  count;  he  obtained  a 
verdict  for  (15,000.  Defendant  claimed  that  as  said  count  only  alleged 
(10,000  damages,  the  verdict  was  unauthorized.  Ssldj  untenable;  that  the 
general  prayer  for  damages  at  the  close  of  the  complaint  controlled ;  but  that 
if,  in  oraer  to  sustain  the  recovery,  the  first  count  should  have  alleged  (15,000 
damages,  the  defect  was  one  that  could  be  amended  on  appeaL  (Code  of 
Civil  Procedure,  §  723.) 

Also  held,  that  defendant  was  liable  for  the  act  of  the  conductor  in  throw- 
ing plaintiff  from  the  car. 

The  evidence  was  confiicting  as  to  the  circumstances  of  the  accident^  plain- 
tiff and  two  witnesses  testifying  that  he  was  pushed  or  thrown  from  the  car 
by  the  conductor,  the  latter  and  another  witness  for  defendant,  that  this  was 
not  so,  but  that  plaintiff  jumped  from  the  car.  R.,  one  of  plaintiff's  wit- 
nesses, a  car- driver  who  had  been  discharged  by  defendant,  was  asked  on 
cross-examination,  in  substance,  if  he  did  not  have  a  conversation  with  P.^ 
another  car-driver,  in  which  he  sought  to  Induce  P.  to  testify  falsely  that  his 
brakes  were  out  of  order  so  as  to  fix  the  company  with  liability  in  another 
case;  this  R.  denied.  P.  was  called  as  a  witness  for  the  defendant,  and  the 
offer  was  made  to  prove  by  him  such  a  conversation;  this  was  objected  to  and 
excluded.     Held^  error. 

It  is  competent  for  a  party  against  whom  a  witness  has  been  called  to 
prove  acts  or  declarations  of  his,  showing  feelings  of  hostility  or  malice  on 
nis  part  toward  such  party.  If  upon  cross-examination  he  denies  such  faeCs^ 
they  may  be  proved  by  other  witnesses,  as  the  inquiry  into  his  state  of  feel- 
ing toward  the  party  is  not  collateral. 

It  seems,  however,  that  the  evidence  to  show  hostile  feelings  of  a 
should  be  direct  and  positive  and  not  very  remote. 

Schultz  «.  Third  Ave.  R.  R.  Co.  (14  J.  &  S.  211),  reversed. 

(Argued  April  24,  1882;  decided  May  80,  1882.) 
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Affbal  from  jud^ent  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Tfew  York,  entered  upon  an  order  made  May 
12, 1880,  which  afiSrmed  a  judgment  in  favor  of  plaintifiE,  entered 
upon  a  verdict    ^Reported  below,  14  J.  &  S.  211.) 

The  nature  of  tne  action  and  the  material  facts  are  stated  in  die 
opinion. 

Samuel  Hand  for  appellant.  The  court  erred  in  excluding  de- 
fendant's offer  to  prove  by  Plass,  another  car-driver,  that  plaintiff's 
witness  Reilly  had  a  conversation  with  him  in  which  BeiUy  asked 
him  to  testify  falsely  in  another  case  that  his  brakes  were  out  of 
order,  so  as  to  make  defendant  liable,  the  evidence  offered  being 
material,  relevant  and  not  collateral.  (Starks  v.  The  People,  5 
Den.  106 ;  Newton  v.  HaiTis,  6  N.  Y.  346 ;  Long  v.  LamMn,  9  Cush. 
365 ;  Drew  v.  Wood,  26  N.  H.  363 ;  Yerwin  Case,  6  Camp.  639 ; 
Starr  v.  Cragin,  24  Hun,  178 ;  Gale  v.  N.  Y.  Cent.  &  H.  R.  R.  R. 
Co.,  76  N.  T.  594,  595;  Hutchinson  v.  Wheeler,  35  Vt.  340; 
Collins  V.  Stephenson,  8  6ray,  441 ;  Atwood  v.  Welton,  7  Conn. 
71 ;  Hotchkiss  v.  Germania  Fii*e  Ins.  Co.,  5  Hun,  91 ;  Moore  v. 
The  People,  53  N.  Y.  639.)  The  court  erred  in  denying  the  mo- 
tion to  dismiss  the  complaint,  on  the  ground  that,  from  the  evi- 
dence, the  act  which  produced  the  injury  complained  of  is  shown 
to  be  a  wilful,  reckless  and  malicious  act  by  a  servant  of  the  de- 
fendant, beyond  any  authority,  express  or  implied,  conferred  upon 
him  by  the  defendant,  and  also  upon  the  ground  that,  conceding 
the  car  to  have  been  out  of  order,  or  the  brake  defective,  that  as  a 
cause  of  injnry  or  action  it  is  too  remote  to  maintain  the  suit. 

2k)unds  v.D.,  L.  &  W.  R.  R.  Co.,  64  N.  Y.  129 ;  Bayley  v.  The 
anchester  &  L.  Railway  Co.,  8  Law  Reporter,  1872-73  ;  E.  Co. 
Ry.  Co.  V.  Broom,  2  Exch.  326 ;  Higgins  v.  Watervliet  R.  Co., 
46  K  Y.  23 ;  Jackson  v.  Second  Ave.  K  R.,  47  id.  274 ;  Cohen 
V.  D.  D.  B.  E.  &  B.  R.  R.  Co.,  69  id.  176 ;  Sanford  v.  Eighth  Ave. 
R  B,  Co.,  23  id.  347 ;  Shea  v.  Sixth  Ave.  R.  R.  Co.,  62  id.  185 ; 
Isaacs  V.  Third  Ave.  R.  R.  Co.,  47  id.  129 ;  Wright  v.  Wilcox,  19 
Wend.  346 ;  Vanderbilt  v.  The  Richmond  Turnpike  Co.,  2  Comst. 
482 ;  Mali  v.  Lord,  39  N.  Y.  385 ;  Eraser  v.  Freeman,  43  id.  566 ; 
UcManus  v.  Crickett,  1  East,  107 ;  Cox  et  al.  v,  Kealey,  34  Ala. 
344 ;  Little  M.  Co.  v.  Wetmore,  9  Am.  Law  Reg.  621 ;  Eastern  R. 
R  Co.  V.  Broom,  6  Exch.  326 ;  Roe  v.  The  Biftenhead,  L.  &  C. 
J.  Railway  Co.,  7  Eng.  Law  and  Equity,  547 ;  Bayley  v.  The  Man- 
chester &  L.  Railway  Co.,  8  L.  R.  1872-3 ;  Story  on  Agency,  § 
456  r6th  ed.];  Kent's  Com.  259,  citing  McManus  v.  Crickett,  supra, 
and  Parker  v.  The  Essex  Bank,  17  Mass.  508,  510 ;  Inst.  Lib.  4, 
tit  5,  §  1 ;  1  Dig.  Lib.  9,  tit.  3 ;  Pothier  Pand.  Lib.  4,  tit.  9,  u.  1, 
a,  8;  1  Domat,  B.  1,  tit.  16,  §  1;  Lord  Staire's  Inst.  B.  1,  tit  3,  § 
3 ;  1  Black.  Com.  432.)  The  verdict  of  $15,000  was  erroneous,  as 
plaintiff  could  not  under  his  complaint  recover  more  than  $10,000. 
(Sedgwick  on  The  Measure  of  Damages  [6th  ed.],  1869,  685,  686 ; 
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Mclntire  v.  Clark  et  al.,  7  Wend.  830 ;  Bowman  v.  Earle,  8  Dner, 
696 ;  Corning^  v.  Corninar,  2  Seld.  99 ;  Custer  v.  Lawrence,  17 
Johns.  Ill ;  l)ey  v.  Dey,"3  Wend.  366 ;  Moffet  v.  Backet t,  18  N. 
Y.  422;  CasBon  r.  Delany,  38  id.  180;  Dunslow  v.  Hooke,  3  Wil- 
son, 186 ;  Livingston  v.  Kc^ers,  1  Comst.  687 ;  Peak  v.  Oldham, 
Cowp.  276 ;  Robers  v.  Leslie,  9  K  Y.  Week.  Dig.  406.) 

Nathaniel  C.  Moak  for  respondent  The  motions  to  dismiss  the 
complaint,  on  the  ground  that  the  evidence  showed  that  the  act 
n^hich  produced  the  injury  complained  of  was  the  wilful,  reckless 
and  malicious  act  of  the  servant  of  the  defendant,  beyond  any  au- 
thority conferred  upon  him  by  the  defendant,  were  properly  denied. 
(Jackson  v.  Second  Ave.  R.  K  Co.,  47  N.  Y.  276 ;  Rounds  v.  Del 
Co.  R.  R.,  64  id.  137 ;  Day  t>.  Brooklyn,  12  Hun,  436 ;  affirmed, 
76  N.  Y.  693 ;  Ochsenbein  v.  Shapley,  12  N.  Y.  Weekly  Dig.  816 ; 
Ot  App.,  86  N.  Y.  219-223.)  As,  in  performing  what  appeared 
to  be  his  duty  to  his  employers,  the  conductor  ejected  the  plaintiff 
from  tlie  car ;  whether  it  was  a  mistake  of  judgment  on  the  part 
of  the  conductor  or  not,  the  defendant  is  liable  for  the  manner  in 
which  he  acted,  and  for  the  consequences  of  his  acts.  (Hoffman  o. 
N.  Y.  C.  R.  R.,  13  Weekly  Dig.  813;  Higsins  v.  Watervliet 
Turnpike  Co.,  46  N.  Y.  26;  Jackson  v.  Second  Ave.  R.  R.  Co., 
47  id.  276;  Hamilton  x.  Third  Ave.  R.  R.  Co.  63  id.  25; 
Shea  V.  Sixth  Ave.  R.  R.  Co.,  62  id.  183 ;  Round  v.  Delaware 
R.  R  Co.,  64  id.  136 ;  Cohen  r.  Dry  Dock  R.  R.  Co.,  69  id. 
174 ;  Peck  t>.  N.  Y.  C.  R.  R.  Co.,  70  id.  691 ;  Mott  v.  Con- 
sumer's Ice  Co.,  73  id.  643;  Day  v.  Brooklyn,  12  Hun,  435; 
affirmed,  76  N.  Y.  693 ;  Ochsenbein  v.  Shapley,  12  K  Y.  Weekly 
Dig.  316 ;  Ct.  App.,  86  N.  Y.  214.)  The  damages  were  not  ex- 
cessive. The  plaintiff  was  entitled  to  the  verdict  rendered  under 
his  complaint.  (Code,  §  481.)  Defendant's  offer  to  show  that 
Reilly  had  endeavored  to  induce  Plass  to  make  a  false  statement 
as  to  the  condition  of  another  car  on  the  occasion  of  another  acci- 
dent was  properly  excluded.  (Ghile  v.  Central  R.  R.,  76  N.  Y. 
694 ;  Higham  v.  Ganet,  16  Hun,  888.) 

Eabl,  J. — This  action  was  brought  to  recover  damages  for  in- 
juries received  by  the  plaintiff  by  being  knocked  down  and  run 
over  \ij  one  of  defendant's  cars  on  the  Tliird  avenue  in  the  city  of 
New  York.  Plaintiff  recovered  a  verdict  of  $16,000.  Tlie  judg- 
ment entered  upon  that  verdict  was  affirmed  at  General  Term  and 
then  the  defenaant  appealed  to  this  court. 

The  learned  counsel  for  the  appellant  presents  for  our  consider- 
ation three  pounds,  upon  which  ne  asks  to  have  the  judgment  re- 
versed, and  1  will  briefly  notice  each  ground  separately. 

First.  Plaintiff's  cause  of  action  is  alleged  in  the  complaint  in 
three  different  counts.  In  the  first  count  he  alleges  that  on  the 
80th  day  of  October,  1877,  be  got  upon  the  rear  platform  of  one  of 
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defendant's  cars  as  apassenTOr,  for  the  purpose  of  riding  down  the 
avenue  to  his  home ;  and  that  the  conductor  of  the  car  came  to 
Um  and,  without  asking  for  his  fare,  or  giving  him  op|>ortuni^  to 
pay  it,  violently  pushed  and  threw  him  off  the  platform  on  to  an 
adjoining  railway  track  immediately  in  front  of  tne  horses  attached 
to  a  car  coming  up  the  avenue ;  and  that  he  was  knocked  down, 
run  over  and  severely  injured,  *'  to  his  damage  $10,000." 

In  the  second  count  the  plaintiff  alleges  that  on  the  same  day  he 
was  accidentally  upon  the  railwav  track,  and  that  before  he  could 
escape  therefrom  he  was  knocked  down  by  the  horses  attached  to 
one  of  defendant's  cars  and  ran  over  and  injured,  because  there 
was  a  defective  bi*ake  upon  the  car,  iii  consequence  of  which  it 
could  not  be  stopped  in  time  to  save  him  from  injury,  and  the 
count  closes  ^Ho  his  damage,  $10,000." 

In  the  third  count  he  afieges  that,  on  the  same  day,  he  was  run 
over  and  severely  injured  upon  defendant's  railway  track  in  con- 
sequence of  the  carelessness  and  unskilfulness  of  the  driver  of  one 
of  defendant's  cars,  "  to  his  damage  $10,000." 

The  complaint  concludes  with  a  prayer  for  judgment  for  phdn- 
tifiPs  damages  ^^  in  the  premises  to  the  amount  of  $20,000." 

Upon  the  trial  in  his  charge  to  the  jury,  the  trial  judge  ruled 
tfiat  the  plaintiff  could  recover  only  by  satisfying  the  jury  that  he 
was  pushed  or  thrown  from  the  car  bv  the  conductor  and  thus  in- 
jured as  alleged  in  the  first  count  of  tne  complaint,  and  it  must  be 
assumed  that  the  verdict  was  based  upon  that  theory.  The  claim 
of  the  learned  counsel  for  the  defendant  is,  that  as  the  first  count 
allies  damages  for  but  $10,000,  and  the  recovery  was  had  under 
that  count,  the  verdict  for  $15,000  was  unauthorized.  But  we 
think  that  the  general  prayer  for  damages  at  the  conclusion  of  the 
complaint  must  control  in  this  case.  It  is  clear,  on  the  face  of  the 
complaint,  that  all  the  counts  have  reference  to  the  same  accident, 
and  the  same  injury,  and  that  the  different  counts  really  allege  the 
same  cause  of  action  in  different  forms.  The  action  was  com- 
menced to  recover  on  account  of  the  one  injury  caused  b^  defend- 
ant at  the  time  and  place  named  in  the  complaint,  and  m  such  a 
ease  the  allegation,  at  the  end  of  each  count,  of  the  damage  which 
the  plaintiff  sustained,  may  be  disregarded,  the  general  praver  for 
judgment  being  sufficient  to  authorize  and  uphold  the  verdict. 

&sides,  if  the  complaint  should  have  alleged  in  the  first  count 
damages  to  the  amount  of  $15,000,  in  order  to  sustain  the  verdict 
rendered,  the  defect  in  the  complaint  is  one  of  the  kind  which  may 
be  amended.  It  did  not  affect  the  trial  in  any  way  or  mislead  or 
prejudice  the  defendant.  The  vaidance  between  the  complaint  and 
the  verdict  is  such  as  "  the  right  and  justice"  of  the  matter  require 
should  be  disregarded  or  amended,  and  ample  authority  is  given 
for  this  in  section  722  of  the  Code  of  Civil  Procedure,  which  pro* 
vides  that  ^^  each  of  the  omissions,  imperfections,  defects,  and 
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Tariancefiy  specified  in  the  last  section,  and  any  other  of  like  natniey 
not  being  against  the  right  and  justice  of  the  matter  and  not  alter- 
ing the  issue  between  the  parties,  or  the  trial,  must  when  neces- 
sary be  sapplied  and  the  proceeding  amended  by  the  conrt  where- 
in the  jnugment  is  renaered  or  oy  an  appellate  court."  This 
ground  of  error,  therefore,  does  not  furnish  sufficient  reason  for 
reversinff  or  modifying  the  judgment. 

Second.  It  is  also  contended  that  the  alleged  act  of  the  conduc- 
tor, in  pushing  and  throwing  the  plaintiff  from  the  car  was  so  wil- 
ful, reckless  and  malicious  wat  the  defendant  is  not  responsible  for 
it  That  the  defendant  is  responsible  for  it  is  abundantly  shown 
by  recent  cases  in  this  court.  (Jackson  v.  Second  Avenue  R.  S. 
Co.,  47  N.  Y.  275 ;  7  Am.  Rep.  448 ;  Rounds  v.  Del.,  LacL  & 
West  R  R  Co.,  64  N.  Y.  137 ;  21  Am.  Rep.  597 ;  Day  v. 
Brooklyn  City  R  R  Co.,  12  Hun,  435 ;  affirmed  in  76  N.  Y.  593 ; 
Hoffman  v.  N.  Y.  C.  &  H.  R  R  R  Co.,  in  this  court,  not  re- 
ported, 87  K  Y.  25,  4  Am.  &  Eng.  R  R  Cas.  537. 

Third.  But  there  remains  a  more  serious  allegation  of  error  to 
be  considered.  Upon  the  trial  there  was  great  conflict  in  the 
evidence  bearing  upon  the  accident  The  plaintiff  and  two  wit- 
nesses, Reilly  and  Morton,  two  discharged  car-drivers  formerly  in 
the  service  of  the  defendant,  testified  that  the  conductor  of  the  car 
upon  which  the  plaintiff  attempted  to  ride  pushed  or  threw 
him  off  directly  in  front  of  the  horses  attached  to  a  car  going 
up  the  avenue,  and  that  he  was  injured  in  that  way.  The  con- 
ductor and  another  witness  testified  that  the  boy  was  not  pushed 
or  thrown  off,  but  that  he  jumped  off  from  the  car  and  ran  in  front 
of  the  horses  and  was  thus  injured  without  any  fault  or  misconduct 
of  the  conductor,  and  there  was  other  evidence  and  circumstances 
bearing  upon  the  credibility  of  the  testimony  given  by  the  plaintiff 
and  his  witnesses.  Reilly,  upon  cross-examination  bjr  defendant's 
counsel,  was  asked  if  he  recollected  a  conversation  with  one  Plass, 
a  driver  of  one  of  defendant's  cars,  and  approaching  him  to  get  him 
to  say  his  brakes  were  out  of  order  in  order  to  fix  the  company 
with  liability.  He  denied  ever  at  any  time  or  place  having  any 
such  conversation  with  Plass,  and  testified  that  he  knew  he  had  no 
conversation  with  him  to  get  him  to  so  testify.  Afterward  Plass 
was  called  as  a  witness  on  the  part  of  the  defendant,  and  testified 
that  he  recollected  Reilly's  approaching  him  and  having  a  con- 
versation with  him  in  reference  to  the  brakes  of  his  car,  and  he  was 
then  asked  what  that  conversation  was,  which  was  objected  to  by 
plaintiff's  counsel.  Defendant's  counsel  then  offered  to  prove  that 
upon  another  occasion,  not  distant  from  the  present  accident,  Reilly 
endeavored  to  procure  the  witness  to  make  a  false  statement  in  re- 
gard to  the  condition  of  a  car  on  this  road,  for  the  proposed  pur- 
pose of  fixing  the  liability  upon  the  company,  he  having  been  dis- 
charged from  the  employment  of  the  company,  to  show  malice  and 
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ill-feeling  on  the  part  of  Eeilly.     The  evidence  thus  offered  was 
objected  to  by  plamtifPs  counsel  as  immaterial,  irrelevant  and  col- 
lateral, and  the  objection  was  sustained  and  the  evidence  excluded. 
In  this  ruling  the  counsel  for  the  appellant  claims  there  was  error, 
and  we  are  ot  that  opinion.     The  credibility  of  Keilly  as  a  witness 
was  one  of  the  questions  to  be  determined  by  the  jury.     It  is  al- 
ways competent  to  show  that  a  witness  produced  upon  the  trial  of 
an  action  is  hostile  in  his  feelings  toward  the  party  against  whom 
he  is  called  to  testify  or  that  he  entertains  malice  toward  that  party, 
and  so  it  has  been  held  in  many  cases.     (Starks  v.  The  People,  5 
Den.   106 ;  Newton  v.  Harris,  6  N.  Y.   345 ;  Hotchkiss  v.  Ger- 
mania  Fire  Ins.  Co.  5  Hun,  91 ;  Starr  v.  Cragin,  24  id.  178  ;  Long 
V.  Lamkin,  9   Cush.   365 ;  Collins  v.  Stephenson,   8   Gray,  441 ; 
Drew  V.  Wood,  26  N,  H.  363 ;  Hutchinson  v.  Wheeler,  35  Vt, 
340;  Atwood  v.  Welton,  7  Coon.  71 ;  Gale  v.  N.  Y.  C.  &  H.  R. 
R  R.  Co.,  76  K  Y,  595.)    In  Starks  v.  The  People,  Starks  was 
indicted  in  the  General  Sessions  of  Oswego  county  for  bnrning  the 
barn  of  Perkins,  and  upon  the  trial  Perkms  Wiis  sworn  as  a  witness 
for  the  prosecution.       On  his  cross-examination   he  was  asked 
whether  he  did  not,  during  the  then  last  winter  or  spring,  when 
speaking  to  one  Dunton  and  referring   to  a  certain    black  ash 
gWamp,  say  "  there  would  be  a  good  place  to  kill  Starks,"  and  he 
answered  tliat  he  had  not  so  stated.     l)unton  was  afterward  called 
on  the  part  of  the  prisoner,  who  offered   to  prove  by  him  that 
durinff  the  then  last  winter  or  spring,  before  the  burning  of  the 
barn,  Perkins,  speaking  to  him  oi  the  black  ash  swamp,  did  say  it 
would  be  a  good  place  to  kill  Starks.     The  district  attorney  ob- 
jected to  the  evidence  so  offered  as  irrelevant,  and  bectiuse   the 
declaration  offered  to  be  proved  was  made  prior  to  the  burning  of 
the  bam,  and  the  court  sustained  the  objection  and  excluded  the 
evidence.     The  prisoner  was  convicted.     The  Supreme  Court  re- 
versed the  conviction  and  granted  a  new  trial,  holding  that  the  evi- 
dence was  competent  and  should  have  been  received  to  show  hos- 
tility or  malice  on  the  part  of  the  witness  toward  the  piisoner.     In 
ITewton  v.  Harris,  it  was  held,  as  stated  in  the  head-note,  that  upon 
^^  cross-examination  a  witness  may  be  questioned  as  to  the  state- 
ments made  by  him  indicating  feelings  of  hostility  to  the  party 
against  whom  he  is  called,  and  if  he  denies  making  such  state- 
ments, they  may  be  proved  by  other  witnesses."    In  Gale  d.  N,  Y. 
0.  &  H.  E.  E.  JR.  Co.  (76  N.  Y.  594),  it  is  said  that  "  it  is  not  dis- 
puted tliat  it  is  competent  to  show  that  a  witness  who  has  testified 
against  a  party  is  hostile  to  such  party,  and  this  may  be  shown  by 
the  witness  huuself  or  other  competent  evidence  in  contradiction 
of  him."    In  1  Greenleaf  s  Evidence  (§  450,  Kedfield's  ed.)  it  is 
said :  "  It  has  been  held  not  irrelevant  to  the  guilt  or  innocence  of 
one  charged  with  a  crime,  to  inquire  of  the  witness  for  the  prose- 
eatioD,  on  cross-examination,  whether  he  has  not  expressed  feelings 
9  A.  &  £.  R  €08.-27 
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of  hofitilitj  toward  the  prisoiier.  The  like  inquiry  may  he  made 
in  a  civil  action,  and  if  the  witness  denies  the  fact,  he  may  be  con- 
tradicted by  other  witnesses."  Inquiry  into  the  state  of  the  feel- 
ings of  a  witness  toward  either  party  is  not  collateral,  and  may  al- 
ways be  made.  The  evidence  to  show  the  hostile  feehng  of  a 
witness  when  it  is  alleged  to  exist  should  be  direct  and  positive, 
and  not  very  remote  and  uncertain,  for  the  reason  that  the  ti*!^  of 
the  main  issues  in  the  case  cannot  be  properly  suspended  to  make 
out  the  case  of  hostile  feeling  by  mei'e  ci;*camstantial  evidence  from 
which  such  hostility  or  malice  may  or  may  not  be  inferred.  Here 
the  pix)of  offered  was  direct  and  positive.  Eeilly  Was  a  witness  for 
the  plaintiff  to  establish  the  liability  of  the  defendant  for  an  acci- 
dent causing  injury,  and  here  was  an  offer  to  show  that  he  had  be- 
fore endeavored  to  procure  a  witness  to  testify  falsely  in  order  to 
fasten  a  liability  upon  the  defendant.  If  the  offer  had  been  to 
show  that  he  had  endeavored  to  suborn  a  witness  to  testify  falsely 
against  the  defendant  in  this  action,  no  one  can  doubt  that  the  evi- 
dence would  have  been  competent  for  the  purpose  of  showing  hos^ 
tility  and  ill-will  toward  the  defendant  And  the  fact  that  he 
endeavored  to  procure  a  witness  to  swear  falsely  against  the  de- 
fendant in  some  other  case  is  just  as  competent  and  substantially  as 
potent  \o  show  the  same  hostility. 

We  think  the  evidence  should  have  been  reoeived,  and  for  the 
error  in  rejecting  it  the  judgment  should  be  revened,  and  a  new 
trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Tracy,  J.,  absent. 

Judgment  revereed. 

See  East  Tennessee,  etc.,  B.  R  Co.  «.  White,  8  Am.  and  Bog.  R  &  Ooi. 
65. 


BOBTHAH 

Chablotts;,  kto.,  H.  H.  Oo. 

(16  Bhtmd  (A  (7.)  lUparU,  688.    Manh  11,  1888.) 

The  evidence  in  the  case  held  to  show  that  cotton  packed  in  bales 
classified  by  common  carriers  as  a  heavy  article  and  not  as  an  article  of  meas- 
urement. 

Upon  the  return  of  this  case  to  the  Circuit  Court  after  the 
judfipnemt  rendered  on  the  former  appeal  (13  S.  C.  267,  3  Am. 
&  Eng.  R.  R.  Cas.,  302),  it  was  referred  to  the  Master  to  inquire 
and  report  whether  cotton  packed  in  bales  was  classified  as  a  heavy 
article,  or  as  an  article  of  measurement^  according  to  the  custom  in 
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practice  with  railroads  and  common  carriers  in  Sonth  Carolina  in 
December,  1846  (the  date  of  the  charter).  The  master  took  testi- 
mony,  aiid  reported  that  cotton  was  classified  by  common  carriera  in 
December,  1846,  as  a  heavy  article.  This  report  was  confirmed  by 
Jadge  Pressley,  who  gave  judgment  perpetually  enjoining  the  de- 
fendant from  trausporting  cotton  in  bales  otiierwise  than  as  » 
heavy  article,  subject  to  the  tolls  allowed  by  its  charter  for  the  car- 
riage of  heavy  articles. 

On  appeal,  this  judgment  was  affirmed,  no  manifest  error  being 
shown  in  the  coucurrent  finding  of  fact  by  Master  and  Circuit 
Judge.  There  was  no  evidence  to  show  that  cotton  packed  was 
ever  classified  as  an  article  of  measurement,  most  of  the  witnesses 
stating  that  its  transportation  in  1846  was  charged  by  the  bale,  but 
a  bale  was  explained  to  mean  a  certain  number  of  pounds  of  cot- 
ton, and  not  a  package  of  so  many  cubic  feet.  ^^  Tlie  standard  by 
which  the  railroad  determined  its  rate  was  the  weight  and  not  the 
size  of  the  bale."  One  witness,  however,  who  was  a  director  in 
1852,  testified  that  cotton  was  charged  as  a  heavy  article.  Opinion 
^  Mclver,  A.  J.,  March  11,  1882.  J.  H.  Bion,  for  appellant 
Yaomana,  Attorney  General,  J,  T.  Bhett,  contra. 


SOITTH  ASD  NOBTH   ALABAMA   BaILBOAB  CoMPANY 

V. 

Wood. 
(66  Alabama  HtporU,  167.) 

The  QBdertaking  of  a  common  carrier,  as  a  general  rale,  includes  the  obfi- 
gation  to  deliver  the  goods  safely,  at  the  place  of  destination,  either  to  the 
consignee,  or  to  his  authorized  agent;  but,  in  the  case  of  railroad  com- 
panies, by  universal  custom,  personal  deliveiy  to  the  consignee  or  his  agent 
IS  not  required. 

As  to  the  necessity  of  notice  to  the  consignee,  of  the  arrival  of  the  goods 
at  the  place  of  destination,  there  is  a  conflict  in  the  authorities ;  but  the  pre- 
ponderanoe  of  the  decisions,  contrary  to  the  ancient  rule,  absolves  railroad 
companies  from  the  duty  of  giving  special  notice. 

^  Where  a  railroad  company  has  an  agent  or  depot  at  the  place  of  destina- 
tion, the  rule  governing  its  liability,  both  as  a  common  carrier  and  as  a  ware- 
houseman, for  goods  received  for  transportation,  is  correctly  stated  in  the 
esse  of  Ala.  &  Tcnn.  Rivers  Railroad  Co.  v.  Kidd,  85  Ala.  209. 

A  railroad  company  is  not  required  by  law  to  keep  a  warehouse  or  depot 
at  every  station  along  the  line  of  its  road,  and  may  lawfully  stipulate,  eittier 
expressly  or  by  implication,  that  it  will  assume  no  liability  as  a  warehouse* 
man  at  a  "flag  station,^'  where  it  has  no  depot  nor  agent;  and  when  the  con- 
ngnee  is  fully  advised,  at  the  time  of  shipment,  that  the  company  has  no 
depot  nor  agent  at  such  station,  and  it  is  not  shown  that  the  exigencies  of 
^^ '     '        required  that  it  should  have  an  agent  or  depot  at  that  place,  the 


4S0     SOUTH  AND  KOBTH  ALABAMA   R.  B.  GO.  V.  WOOD. 

liability  of  the  company  as  a  common  carrier  terminates  with  the  eafe  deliT- 
«ry  of  the  goods  on  the  side  track  at  that  point,  and  it  assumes  no  liability 
as  a  warehouseman. 

The  liability  of  a  common  carrier,  for  goods  receiTed  for  transportation, 
Is  not  coDfined  to  losses  or  injuries  resulting  from  the  negligence  of  himself 
«nd  his  agents,  but  extends  to  and  includes,  in  the  absence  of  a  special  stip- 
ulation limiting  it,  every  loss  or  damage  which  is  not  caused  by  the  act  of 
Ood,  or  of  the  public  enemy. 

In  an  action  against  a  common  carrier,  for  a  damage  or  injury  to  goods  n- 
oeived  by  him  for  transportation,  the  general  rule  is,  the  damage  or  injury 
beinff  shown,  that  the  anui  is  on  the  carrier  to  show  that  his  liability  termi- 
natea  before  the  loss  or  damage  occurred. 

In  an  action  against  a  railroad  company  as  a  common  carrier,  for  the  fail- 
ure to  deliver  a  quantity  of  corn  received  for  transportation,  the  quantity  re- 
ceived being  a  material  question,  the  person  who  delivered  it  for  the  plain- 
tiff having  testified  to  the  quantity,  as  ascertained  from  the  number  of  bar- 
rels and  the  quantity  of  shelled  corn  measured  out  of  one  barrel ;  he  may 
state,  as  a  fact  corroborating  his  measurement  and  calculation,  that  he  after- 
ward[s  filled  the  same  barrel  with  corn  out  of  the  same  crib,  and  again  meas> 
ured  it  out,  with  the  same  result  as  before. 

■ 

Appeai.  from  the  Circuit  Court  of  Blount. 

This  action  was  brought  by  Edmund  A.  Wood  against  the  appe- 
lant, a  domestic  corporation,  and  was  commenced  oefore  a  justice 
of  the  peace  on  the  12th  of  July,  1876.  On  appeal  to  the  Circuit 
Court,  the  plaintiff  there  filed  a  complaint,  claiming  "seventy-five 
dollars  as  damages  for  the  failure  to  deliver  certain  goods,  the 
property  of  the  plaintiff,  viz.,  seventy-four  bushels  of  corn,  re- 
ceived by  said  defendant  as  a  common  carrier,  to  be  delivered  to 
L.  K.  moBSy  at  Jemison  Station,  Alabama,  for  a  reward,  which  the 
defendant  failed  to  do."  The  defendant  pleaded  the  general  issue, 
"  in  short  by  consent,"  with  leave  to  give  any  special  matter  in  evi- 
dence ;  and  the  cause  was  tried  on  issue  joined  on  this  plea.  On 
the  trial,  as  appears  from  the  bill  of  exceptions,  the  plaintiff  testi- 
fied that  he  bought  three  hundred  bushels  of  com  in  January, 
1876,  from  one  T.  C.  Copeland,  near  Blountsville,  and  employed 
said  Copeland  to  deliver  it  for  him  on  a  car  belonging  to  the  de- 
fendant, on  the  switch  at  Bangor,  consigned  to  L.  K.  Moss,  at  Jemi- 
son Station ;  that  he  was  present  at  Bangor  when  the  last  load  was 
delivered  on  the  car,  and  saw  the  car  locked  securely  by  the  depot 
agent  at  that  place ;  that  he  prepaid  the  freight,  as  required  by 
the  agent,  amounting  to  $40 ;  "  that  he  did  not  see  the  corn  measr 
ured,  but  the  car  was  two-thirds  full  or  more  when  the  corn  was 
all  in ;"  and  "  that  he  was  told  bv  defendant's  said  agent  at  Bangor, 
before  the  com  was  shipped,  that  Jemison  was  a  mere  'flag  sta- 
tion,' at  which  the  company  had  no  agent."  Said  Copeland  was 
then  introduced  as  a  witness  for  plaintiff,  "  and  testified  that  in 
January,  1876,  he  sold  plaintiff  three  hundred  bushels  of  corn ; 
that  he  saw  part  of  the  com  measured ;  that  it  was  ordinarily  well 
elip-shucked,  and  good,  sound  com ;  that  it  was  measured  in  a  tub, 
or  barrel,  which  was  afterwards  shucked  and  shelled  out,  and  the 
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riielled  corn  measnred  by  him  in  a  half-bushel,  a  peck,  and  a  half- 
peck  measnre ;  that  the  barrel  measured  out  a  bushel,  a  peck,  and 
one-lialf  peck  nearly ;  and  that  the  half-peck  was  not  taken  into 
the  count.  Plaintiff  asked  this  witness  whether,  after  he  heard 
the  corn  had  fallen  short,  he  and  W.  W.  Copeland  and  G.  C.  Mont- 
gomery, agent  for  plaintiff,  did  not  take  the  same  barrel,  and  re- 
measare  it  out  of  tne  same  com  then  remaining  in  the  crib ;  and 
if  tliey  did  not  fill  the  barrel  as  in  the  fiist  instance ;  and  if  so,  to 
state  whether  the  measure  held  out  with  the  first  measure ;  to 
which  question  the  witness  answered  that  he  did,  and  that  the 
measni-e  held  ont.  To  this  question  and  to  the  answer  thereto  the 
defendant  objected ;  and  said  objections  being  oveiTuled  defendant 
excepted." 

Otlier  witnesses  for  the  plaintiff  testified  to  facts  showing  the 
measnrement  and  quantity  of  the  corn  delivered.     Moss,  the  con- 
fiignee  of  the  car,  testified  that  the  car  was  not  more  than  half  full 
when  delivered  to  him,  and  that  it  measured  only  two  hundred 
and  twenty-five  bushels.     The  corn  was  in  good  condition  when 
delivered  to  Moss,  and  the  car  did  not  appear  to  have  leaked,  or  to 
have  been  broken  open,  or  otherwise  injured.     Evidence  was  ad- 
duced on  the  part  of  the  defendant  tending  to  show  that  a  car 
\rhen  fall  would  not  hold  more  than  two  hundred  and  eighty-five 
bushels ;  and  one  witness,  who  testified  as  an  expert,  "  made  a 
mathematical  calculation  in  the  presence  of  the  juiy,"  as  to  the 
capacity  of  a  car  of  the  specified  dimensions,  showing  that,  "if 
the  car  was  but  two-thirds  full,  there  was  not  more  than  about  two 
hnndred  and  twenty-five  bushels."     The  delivery  of  the  com  on 
the  car  was  completed  on  the  19th  or  20th,  January,  and  the  car 
was  delivered  to  said  Moss,  the  consignee,  as  he  testified,  "  on  the 
switch  at  Smith's  Mills,  some  two  miles  north  of  Jemison,  some 
ten  days  after  the  com  was  shipped."     Moss  testified,  as  a  witness 
for  the  plaintiff,  "  that  Musgrove,  the  depot  agent  at  Bangor,  told 
him  he  could  not  hill  the  corn  to  Smith's  Mills,  because  there  was 
no  station  there,  but  would  write  to  Mr.  Meeks,  the  superintend- 
ent, and  try  to  have  it  stopped  there ;  that  said  agent  told  him  also 
that  Jemison  was  a  mere  '  flag  station,'  and  the  defendant  had  no 
agent  there ;  that  he  (witness)  never  went  to  Jemison  for  the  corn, 
and  eonld  not  say  when  it  arrived  there."     Said  Musgrove,  the 
depot  a^nt  at  Bangor,  a  witness  for  defendant, "  testified  that  he 
told  plaintiff  and  said  Moss,  the  consignee,  that  he  would  write  to 
Mr.  Meeks,  the  superintendent,  to  have  the  car  put  off  at  Smith's 
Mills;    that  this  could  only  be  done  b^  the  permission  of  the 
luperintendent ;  also,  that  the  car  and  freight  was  hilled  to  Jemi- 
son, and  that  he  turned  over  the  car  containing  the  corn  on  the 
S2d  January  to  J.  K.  Britt,  conductor  of  a  freight  train  on  the  de- 
fendant's road,  to  be  carried  to  Jemison."     Said  Britt,  also  a  wit- 
ness for  the  defendant,  testified  ^'  that  he  examined  the  car  contain- 
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ing  plaintijOTs  corn,  as  it  was  his  duty  to  do  when  he  leceired  if, 
and  lonnd  the  same  in  good  order,  and  carried  it  direct  to  Birming' 
ham,  where  the  same  was  then  checked  off,  and  in  forty  minutes 
after  his  arrival  there  saw  the  said  car  in  one  of  the  defendant's 
trains,  in  charge  of  a  conductor  on  the  road^  move  off  in  thedireo- 
tion  of  Jemison.** 

This  being  the  substance  of  the  evidence,  all  of  which  the  bill 
of  exceptions  purports  to  set  out,  "  the  court  charged  the  jury,  of 
its  own  motion,  as  follows :  *'  1.  That  if  the  jury  believed  |rom 
the  evidence  that  the  plaintiff  deliverad  three  hundred  bushels  of 
com  to  the  defendant,  to  be  shipped  from  fiansor  to  Jemison,  or 
any  other  place  on  the  line  of  defendant's  road,  defendant  nixi&t 
acconnt  for  the  same ;  and  if  he  fails  to  do  so,  plaintiff  is  entitled 
to  recover  in  this  action.  2.  That  it  was  the  duty  of  the  defend- 
ant to  retain  the  car  of  corn  at  the  station  or  place  to  which  it 
was  sliipped,  until  called  for  by  plaintiff  or  the  consiCTce,  at  the 
defendant's  risk ;  or  to  retain  the  same  for  a  reasonable  time,  and 
if  the  plaintiff  or  consignee  failed  to  apply  for  the  fi'eight  in  snch 
time,  then  the  defendant  could  sell  the  same,  and  out  of  the  pro- 
ceeds thereof  pay  itself  for  its  care  and  attention  in  keeping  the 
same.  3.  That  the  jury  might  infer  from  the  evidence  tliat,  dur- 
ing the  time  elapsing  between  the  time  the  corn  was  shipped  at 
Bangor  and  the  time  it  was  delivered  to  the  consignee,  that  it  was 
at  Jemison,  Tnskaloosa,  or  anywhere  else.  4.  The  court  stated  to 
the  jury,  also,  that  they  might  infer  from  the  evidence,  if  they 
thought  proper,  that  some  of  the  com  was  taken  at  Bangor, 
while  being  loaded,  or  before  it  was  removed  from  Bangor,  or 
after  it  i*eaclied  Jemison,  or  the  place  to  which  it  was  shipped.'* 

The  defendant  excepted  to  the  second  and  fourth  of  the  chargeB 
thus  given,  and  requested  the  following  charges,  which  were  in 
writing:  1.  "To  entitle  the  plaintiff  to  recover  in  this  snit,  he 
must  sTiow  that  he  delivered  to  the  defendant  a  greater  amount  of 
com  tlian  the  defendant  delivered  to  Moss,  the  consignee,  and  that 
such  failui'e  was  on  account  of  the  negligence  of  the  defendant,  or 
of  the  defendant's  agents."  3.  "  If  the  defendant  delivered  the 
freight  car  at  Jemison,  or  on  the  side  track  at  such  station ;  if  they 
find  from  the  evidence  that  the  company  had  no  agent  at  said  sta- 
tion, and  that  this  fact  was  known  to  plaintiff,  and  so  understood 
by  nira;  then  it  was  the  duty  of  the  consignee  to  receive  his 
freight,  and  the  liability  of  the  company  clos^ ;  and  if  the  com 
was  lost  after  that  time,  then  it  is  the  loss  of  the  plaintiff,  and  the 
defendant  is  not  liable  for  such  loss  or  destraction."  The  court 
refused  each  of  these  charges,  and  the  defendant  excepted*  to  their 
refusal. 

The  refusal  of  the  charges  asked,  the  giving  of  the  charges  ex- 
cepted to,  and  the  admission  of  the  evidence  oi  Copeland,  to  which 
objection  was  made,  as  above  stated,  are  now  assigned  as  error. 
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^06.  G.  Jones,  with  whom  was  J.  W.  Inzer,  for  appellant,  cited 
HcMastcr  v.  Penn.  K.  R,  Co.,  69  Penn.  St.  374;  Lemke  v.  Chi- 
cago R.  R.  Co.,  39  Wise.  463 ;  Hedges  v.  Railroad  Co.,  49  K.  Y. 
346 ;  Richardson  v.  Goddard,  23  How.,  U.  S.  28 ;  Raih-oad  Co.  v. 
Giunpbell,  12  Indiana,  55 ;  Stone  v.  Rice,  ^8  Ala.,  95 ;  M.  &  G. 
Railroad  Co.  v.  Prewitt,  46  Ala.  63. 

C.  F.  Hamill,  contra  cited  Ala.  &  Tenn.  Rivers  R.  R.  Co.  v* 
Kidd,  36  Ala.  209 ;  M.  &  G.  Railroad  Co.  t;.  Prewitt,  46  Ala.  63 ; 
Southern  Express  Co.  «.  Aimistead,  50  Ala.  350 ;  M.  &  O.  Rail- 
road Co.  v.  Hopkins,  41  Ala.  486 ;  Jones  v.  Pitcher  &  Co.,  3 
Stew.  &  P.  135 ;  Ward  v.  Reynolds,  32  Ala.  384 ;  Stone  v.  Watson, 
37  Ala.  279 ;  Bnchanan  v.  Collins,  42  Ala.  419 ;  Johnson  v.  West» 
43  Ala.  689. 

SoMBKViLLB,  J. — ^This  is  aB  action  brought  by  the  appellee 
against  the  Sonth  and  North  Alabama  R.  R.  Co.  for  the  failure  to 
deliver  a  car-load  of  com,  received  by  the  said  company  for  trans- 
portation by  it  as  a  common  carrier.  There  is  no  count  in  the 
'  complaint,  seeking  to  charge  the  company  on  the  ground  of  neg- 
ligence in  the  custody  of  the  goods^  in  its  capacity  as  a  warehouse- 
man. 

Ab  a  general  rule  the  undertaking  of  a  common  carrier  to 
transport  goods  to  a  particular  destination,  includes  the  obligation 
of  a  safe  delivery  of  them  to  the  consignee,  or  his  authorized 
agent.  And  the  contract  of  carriage  is  one  of  insurance  a^inst 
every  loss  or  dam^;e,  except  such  as  may  be  occasioned  by  tbe  act 
of  God,  or  the  public  enemy. — Angell  on  Carriers,  §  282 ;  Fitch- 
burg,  etc.,  R.  R.  Co.  V.  Hanna,  6  Gray,  539;  Heinemah  v.  Grand 
Trunk  Ry.  Co.,  31  How.  (N.  T.)  480. 

In  the  case  of  railroad  companies,  universal  custom  seems  to 
have  settled  it,  as  being  the  more  reasonable  rule,  that  a  personal 
delivery  to  the  owner,  or  consignee,  is  not  required.  Their  routes 
are,  in  a  measure,  permanently  fixed,  and  cannot  be  easily  varied 
to  suit  the  convenience  or  accommodation  of  the  public.  Their 
cars  and  locomotives  run  on  certain  lines,  or  tracks,  trom  which 
they  can  not  deviate ;  and  it  is,  thei*efore,  implied  that  they  shall 
deliver,  either  at  the  termination  of  their  routes,  or  at  fixed  inter- 
mediate stations.  Hutchinson  on  Carriers,  §  367.  And,  although 
the  authorities  are  greatly  conflicting  on  the  question  of  notice, 
there  seems  to  be  a  preponderance  of  the  decisions  favoring  the 
proposition  that  no  obligation  rests  on  railway  carriei-s  to  give 
special  notice  of  the  arrival  of  goods  to  the  person  to  whom  they 
are  consigned.  This  is  not  in  accordance  with  the  ancient  rule 
governing  common  carriers  generally;  and  its  establishment  seems 
to  furnish  a  fresh  illastration  of  that  wonderful  and  plastic  power 
of  the  whole  system  of  the  common  law,  to  mould  itself  to  the 
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rapid  growth  of  modern  commaieey  and  the  new  phases  of  an  ad- 
vancing civilization. 

It  is  not  unreasonable,  in  snch  cases,  to  assume  that  the  consignee 
has  been  ah-eadj  advised  by  the  consignor  of  the  fact  that  the 
goods  liave  been  forwarded  to  him.  It  would,  too,  be  practically 
impossible  to  require  such  notice  to  each  consignee,  where  the  ar- 
rivals of  goods  bv  this  mode  of  transportation  are  so  frequent  and 
various,  as  is  the  case  in  populous  emporiums  of  comtiieroe  and 
the  great  centres  of  railway  traffic  Kedfield  on  Car.  §  110 ;  Hut- 
chinson on  Car.  §§  867-68. 

These  principles  apply  where  the  carrier  has  an  agent  or  depot 
at  the  point  of  destination.  The  rule  governing  the  liability  of 
railroad  companies,  in  such  cases,  whether  as  common  carriers  or 
as  warehousemen,  is  properly  stated  by  this  court  in  the  case  of 
Ala.  &  Teun.  Bivers  K.  K.  Co.  v.  Kidd,  35  Ala  209 ;  and  it  is  un- 
necessary for  us  here  to  reiterate  it. 

In  the  present  case,  as  shown  by  the  evidence,  it  was  distinctly 
understood,  at  the  time  of  the  shipment  of  the  com  in  controversy, 
that  the  South  and  North  Ala.  B.  B.  Co.  had  no  agent  at  "  Jemi- 
eon  Station,''  which  was  a  mere  "  flag  station,"  to  which  the  car- 
load of  com  was  consigned.  It  was  equally  well  made  known 
that  there  was  neither  agent  nor  station  at  '^  Smith's  Mills,"  where 
it  was  agreed  that  the  com  might  be  delivered.  The  question  pre- 
sented for  our  decision  is,  Did  the  safe  delivery  of  the  car,  con- 
taining the  com,  on  the  side-track  at  a  station  where  it  was  agreed 
to  be  received,  terminate  the  liability  of  the  railroad  company  afi  a 
common  carrier! 

The  law  does  not  require  of  railroad  companies  the  absolute 
duty  to  construct  or  keep  warehouses  at  every  station  along  their 
route  of  travel  or  transportation.  They  are  required  only  to  do 
the  best  their  means  will  enable  them  to  do,  nnder  existing  cir- 
cumstances, and  must  act  in  accordance  with  the  reasonable  neces- 
sities of  their  usual  business.  Bed.  on  Car.  §  120.  We  can  see 
no  reason  why  a  railway  company,  acting  as  a  common  carrier, 
cannot  stipulate,  by  a  contract  express  or  implied,  that  their  lia- 
bility as  a  carrier  shall  terminate  with  a  deliveiy  at  a  particular 
point,  and  that  they  will  assume  no  liability  at  all,  in  such  case,  aa 
warehousemen. 

If  the  consi^ee  is  fully  advised,  at  the  time  of  shipment,  that 
the  company  has  no  agent  at  the  particular  station  or  place  to 
which  the  consignment  is  made,  and  the  failure  to  employ  snch 
a^nt  is  not  shown  to  be  unreasonable  in  view  of  the  condition  of 
the  company's  business,  there  is,  in  the  absence  of  rebutting  cir- 
cumstances, an  implied  consent  that  the  earner's  responsibiUty 
bhall  be  dissolved,  when  he  has  done  all  that  the  nature  of  the  case 
permits  him  to  do,  according  to  the  reasonable  and  proper  usages 
of  his  business. 
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The  deKvery  of  the  car-load  of  com  on  the  side-track  at "  Smith's 
Mills''  terminated  the  liability  of  appellant.  It  would  be  unreason- 
able to  require  the  railroad  company  to  to  employ  a  special  agent 
to  keep  the  com  in  further  custody,  unless  thei*e  was  an  agi-eement^ 
express  or  implied,  to  do  so.  Wlien  the  consignee  was  informed 
that  there  was  no  a^nt  of  the  company  there  he  was  virtually 
told  that  there  would  be  no  custody  of  the  goods  by  the  carrier 
after  arrival.  The  shipment,  after  such  knowledge,  was  an  assent, 
on  the  part  of  the  shipper,  to  the  imjplied  conditions.  Wells  v. 
Wihnington,  etc.,  R.  R.  Co.,  6  Jones  (IT.  C.)  47. 

The  case  of  the  Southern  Express  Co.  v.  Armistead,  50  Ala» 
350,  is  not  in  conflict  with  these  views.  That  was  a  delivery  by 
an  express  company,  which  is,  ordinarily,  required  to  be  a  pei*sonaI 
delivery.  Such  companies  may,  in  fact,  be  justlv  said  "to  owe 
their  origin  to  tiiie  modification  of  the  law  in  re^rd  to  the  delivery 
of  goods  in  favor  of  water  carriers  and  railway  companies.''^ 
Hutch,  on  Car.  §  379.  That  decision  was,  furthermore,  based  on 
the  ground,  that  the  evidence  failed  to  show  any  contract,  express 
or  implied,  waiving  a  personal  delivery. 

For  the  reasons  above  given,  the  second  charge  given  by  the 
Circuit  Court  was  clearly  erroneous. 

The  first  charge  requested  by  appellant  was  properly  refused. 
It  was  vicious,  in  assuming  that  that  the  liability  of  the  railway 
company  depended  on  its  negligence,  or  that  of  its  agents.  Being 
a  common  carrier,  the  road  in  the  absence  of  a  special  contract 
limiting  it  common-law  liability,  was  an  insurer  against  every  loss 
or  damage,  except  that  occasioned  by  the  act  of  God  or  the  public 
lenemy.  It  is  obnoxious  to  the  further  objection  that  it  fails  to 
recognize  the  duty  of  exculpation,  which  is  always  cast  on  common 
carriers,  where  a  damage  or  injury  is  shown  in  the  case  of  goods 
delivered  to  them  for  carriage.  In  such  cases,  the  general  rule  is, 
^at  the  onus  of  proof  is  always  on  the  carrier,  to  show  that  his 
liability  terminated  before  the  loss  or  damage  in  question  occurred. 
Redfield  on  Car.  §  118;  Wardlaw  v.  South  Car.  Railway,  11 
Rich.  Law,  337. 

The  question  to  the  witness  Copeland,  and  his  answer,  wore  rele- 
vant,  and  properly  admitted.  The  evidence  thus  elicited  tended 
to  show  the  amount  of  com  delivered  to  appellant  for  tmnsportsi- 
tion.  The  experiment  of  measuring  out  some  of  the  same  com, 
with  the  same  barrel  originally  used,  was  proper,  to  test  the  ca- 
pacity of  the  vessel  used,  and  the  consequent  accuracy  of  the  first 
measurement. 

Reversed  and  remanded. 

See  note  7  Am.  &  Bng.  R  R  Cat.  40i. 
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Ghables  Chafvb  kt  al. 

MmiBBIPFI  AND  TSNNBSSEK  BaILBOAD  C6. 

(59  Mi9$imppi  M^parU,  183.) 

A  debtor  who  ships  cotton  through  a  common  carrier  to  his  factor  and 
creditor  for  sale  ana  application  to  tlie  debt,  and  sends  the  bill  of  lading, 
may  afterwards  change  the  shipment  to  another  person  without  making  the 
carrier  liable  to  the  first  consignee. 

Appeal  from  the  Circuit  Conrt  of  Grenada  County. 

The  appellants,  commisaion  merchants  in  New  Orleans,  La^ 
i^reed  with  S.  Barbee,  a  stoi-e-kceper  in  Mississippi,  that  they 
would  advance  him  money  at  a  specified  interest  and  commissions 
during  the  year  1880,  and  that  he  should  ship  them  cotton,  which 
was  to  be  sold  by  them  for  his  account,  and  the  proceeds  applied 
to  its  payment.  Advances  were  made  and  cotton  shipped  accord- 
ingly, and,  on  January  31,  1881,  he  owed  them  one  hundred  'dci- 
lai'S.  On  that  day  he  delivered  to  the  appellee's  agent  the  two 
bales  of  cotton  in  controvei*sy,  which  were  loaded  on  tlie  cars  for 
tmnsportation  to  New  Orleans,  to  be  disposed  of  under  the  con- 
tract, and  took  and  mailed  to  the  appellants  with  a  letter  of  advice^ 
as  was  his  custom,  this  receipt : 

"^lississippi  and  Tennessee  Ballrond,  Oakland  Station,  January  81, 1881. 

"  Received  of  8.  Barbee  the  foUowing  packages  or  articles,  marked  as  per 
margin,  in  apparent  good  order: 


Marks  and  Destination. 


8.  B.  107  and  106. 

Obaffe,  Hamilton  & 

Powell,  New  Orleans, 


Description  of  Articles. 


Two  (2)  R  0. 


Freight. 


Bate. 


Conditkn* 


"W.  H.  CfiENaHAW,  AgL 

The  freight  by  the  agreement  was  to  be  paid  by  the  appellants 
and  charo^ed  to  Barbee's  account.  Afterwards,  Barbee,  who,  it  is 
admitted,  had  no  actnal  intention  of  transferring  the  title  or  part- 
ing  witli  control,  applied  to  the  agent  to  change  the  destination  of 
the  cotton,  and  threatened  to  take  legal  process  if  he  refused.  The 
agent,  therefore,  shipped  the  cotton  to  Barbee's  factors  in  Memphis^ 
although  he  knew  that  the  receipt  had  gone  to  New  Orleans* 
Barbee  received  the  proceeds  of  sale  from  his  Memphis  merchants^ 
and  soon  afterwards  ne  became  insolvent  and  made  an  assignmenb 
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The  appellants  had  made  no  specific  advances  on  these  two  bales  of 
cotton,  and  gave  Barbee  no  credit  on  his  account.  They,  how- 
ever, brought  suit  for  the  conversion  of  the  cotton  against  the 
railroad  company,  which  defeated  a  recovery  in  both  the  Justice's 
Mud  the  Circuit  Courts. 

J.  J.  Slack,  for  the  appellants. 

On  delivery  of  the  cotton  to  the  carrier,  which  was  the  con- 
i^nee's  agent,  the  factoi*'s  lien  attached,  and  its  destination  could 
not  afterwards  be  changed  by  the  consignor.  Wade  v.  Hamilton, 
SO  6a.  450 ;  1  Parsons  on  Contracts,  70,  100 ;  3  Parsons  on  Con- 
tracts, 261.  The  legal  presumption  is  that  title  vests  in  the  con- 
signee as  soon  as  the  shipment  is  made.  Bailey  v,  Hudson  Kiver 
Eailroad  Co.,  49  N.  T.  70 ;  Hutchinson  on  Carriere,  §§  104, 106, 
136.  Advances  were  made  to  Barbee,  who  agreed  to  ship  this 
cotton,  and  when  he  sent  the  bill  of  lading^  to  tne  appellants,  the 
title  vested  in  them.  Bailey  v.  Hudson  River  Eailroad  Co.,  49 
N.  Y.  70 ;  Bumtt  v.  Kench,  4  McLean,  325 ;  Arbuckle  v.  Thomp- 
aon,  37  Penn.  St.  170.  This  is  unlike  the  case  of  a  geneml  ship- 
ment without  an  agreement,  and  for  the  proceeds  of  which  the 
consignor  is  to  draw.  Bonner  v.  Marsh,  10  S.  &  M.  376;  2  Kent 
Com.  645. 

E.  C.  Walthall,  for  the  appellee. 

The  cotton  in  this  case  was  the  property  of  the  shipper.  Bon- 
ner V.  Marsh,  10  8.  &  M.  376 ;  I)ickman  v.  Williams,  60  Miss. 
500;  Wolfe  v,  Ci-awford,  54  Miss,  514;  The  Frances^  (Irvin's 
Claim),  8  Cranch,  418.  Consignees  have  prima  facie  the  right  of 
possession,  and  may  maintain  replevin  wlien  the  carrier  has  the 
goods  and  refuses  to  deliver.  Butler  v.  Smith,  35  Miss.  457.  But 
when  the  consignor  is  known  to  the  carrier  to  be  the  owner,  his 
nght  to  contrcH  is  clear.  Southern  Express  Co.  v,  Dickson,  94 
Jj.  8.  649 ;  Halsey  v.  Warden,  25  Kansas,  128.  No  principle  of 
estoppel  applies  to  this  case  growing  out  of  the  shipping  receipt 
being  issued  and  forwarded  to  the  consimees.  If  on  the  faith  of 
the  shipping  receipt  the  consignees  had  parted  with  anything,  or 
had  suffered  any  loss  on  account  of  its  having  been  issued,  it  would 
be  different  Armentrout  v.  St.  Louis  Bauway  Co.,  1  Mo.  App. 
158. 

W.  P.  &  J.  B.  Harris,  on  the  same  side. 

Shipments  of  cotton  to  commission  merchants  to  be  sold  and 
the  proceeds  applied  to  pay  advances  made  by  them,  differ  from 
sales  of  goods  and  their  shipment  in  accordance  with  the  orders  of 
the  purchaser  and  also  from  consignments  of  goods  in  payment  of 
advances  made  specifically  upon  the  things  consigned.  In  the 
latter  cases  the  consignee  is  the  owner  from  the  moment  of  ship- 
ment ;  but,  in  the  former,  the  commission  merchant,  even  after  he 
actually  receives  the  cotton,  is  a  mere  agent  to  sell  it,  with,  at  best, 
a  factor^s  lien  for  his  advances,  which  does  not  attach  until  the 
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cotton  comes  into  his  hands.  Bonner  v.  Mareh,  10  S.  &  M.  376; 
Dickman  v.  Williams,  50  Miss.  50.  Tbe  sliipper,  as  the  owner  of 
the  goods,  has  power  to  change  their  destination.  Hutchinson  on 
Carriers,  §  337.  General  eastern  governs  in  this  matter.  Cotton 
is  always  shipped  at  the  consignors  risk,  and  sold  as  his.  He  pays 
the  insnrance,  and  if  it  is  damaged  or  destroyed  nninsnred,the 
commission  merchant  never  snstains  the  loss.  Decisions  from 
States  in  which  the  course  of  business  is  different  have  no  applica- 
tion in  cases  of  this  character^  which  must  be  governed  by  our  own 
precedents. 

Chauibrs,  C.  J. — ^It  is  quite  generally  agreed  that  where  the 
seller  of  goods  delivers  them  to  a  common  carrier  to  be  transported 
to  the  purchaser,  the  goods  are  considered  as  delivered  to  the  pur- 
chaser m  the  absence  of  exceptional  circamstances  showing  a  con- 
trary intention.  Whether  the  same  rule  obtains  where  goods  are 
forwarded  through  a  common  carrier  by  a  principal  to  his  factor 
for  sale,  and  for  Uie  purpose  of  liquidating  an  existing  indebtedness^ 
is  a  question  on  which  the  authorities  are  divided.  It  was  held  in 
tlie  case  of  Bonner  v.  Marsh,  10  S.  &  M.  376,  that  even  where  a 
bill  of  lading  had  been  made  out  in  the  name  of  the  factor  and  for- 
warded to  him,  and  the  object  was  to  pay  off  the  debt  of  the  con- 
signor to  the  consignee,  a  delivery  to  the  carrier  was  not  a  delivery 
to  the  consignee,  and  that  the  propeity  was  liable  in  the  hands  of 
the  carrier  to  attachment  by  the  creditors  of  the  consignor ;  and 
the  doctrine  was  re-affirmed  in  the  much  later  case  of  Dickman  v, 
Williams,  50  Miss.  500.  In  both  cases  the  question  received  care- 
ful consideration,  and,  though  it  seems  to  have  been  held  otherwise 
in  other  States,  we  will  adhere  to  our  decisions  on  the  subject.  It 
is  after  all,  as  all  the  authorities  agree,  very  much  a  question  of  in- 
tention, and  perhaps  the  actual  intention  of  the  parties  is  quite  as 
often  one  way  as  tne  other.  In  the  case  in  hand  it  is  admitted  that 
there  was  no  intention  of  transferring  the  title,  or  of  parting  with 
the  control  over  the  cotton  shipped,  except  so  far  as  the  law  will 
deduce  it  from  the  fact  of  shipment,  and  the  making  out  and  for- 
warding of  the  bill  of  lading.  It  is  to  be  observed  that  in  neither 
of  the  cases  cited,  nor  in  the  one  at  bar,  does  it  appear  that  the  bill 
of  lading  had  come  to  the  hands  of  the  consigneet^  though  in  all  the 
cases  it  nad  been  forwarded  to  him* 

Affii*med. 
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The  Memphis,  Kakbab  and  Colorado  Bailway  Company. 

V. 

William  Kooh. 

(Adwmee  Case,  Kansas^') 

In  an  action  brought  by  E.  against  the  M.,  K.  &  G.  Railway  Company,  for 
labor  performed  by  M.  for  the  railway  company,  it  was  shown  that  M.  had  a 
▼alid  claim  against  the  railway  company  for  labor  performed  by  him ;  that  he 
sold  the  claim  to  E.;  and  that  E.  gave  notice  to  H.,  who  was  agent  for  the 
railway  comimny,  of  his,  K.%  purchase  of  the  claim,  and  demanded  that  H. 
should  pay  the  debt  to  him,  K.  The  evidence  introduced  on  the  trial  also 
tended  to  show  that  H.  was  in  charge  of  the  depot  and  business  of  the  rail- 
way company  at  Parsons;  that  ho  was  the  only  a^ent  of  the  compa^  sta- 
tioned in  Labette  County,  and  that  the  company  had  no  general  office  in 
Eansas  except  at  Parsons,  and  also  that  H.  paid  the  employees  of  the  railway 
company.  The  evidence  also  tended  to  show  that  afterward  H.  paid  the 
claim  to  M.,  instead  of  to  E.;  Held^  that  the  evidence  was  sufScient  to 
authorize  the  trial  court  to  find,  as  it  did,  that  H.  was  such  an  agent  of  the 
railway  company  that  notice  to  him  by  E.  of  the  purchase  of  the  claim  by  E. 
from  M.  was  a  sufficient  notice  of  such  purchase  to  the  railway  company. 

Error  from  Labette  Coonnty. 

The  opinion  of  the  court  was  delivered  by  Valentine,  J. 

This  was  an  action  brought  by  William  Koch  against  the  Mem« 

Ehis,  Kansas  and  Colorado  Railway  Company  for  labor  perfonned 
y  Patrick  Monroe  for  the  railway  company,  in  the  month  of 
August,  1880.  The  judgment  in  the  court  below  was  in  favor  of 
Koch  and  against  the  railway  company,  for  the  amount  of  the 
claim,  $34.80  and  costs,  and  the  railway  company  now  asks  to 
have  such  judgment  reversed. 

It  appears  from  the  evidence  that  the  claim  of  Monroe  a^inst 
the  railway  company  was  a  valid  and  subsisting  one ;  that  Koch 
purchased  the  same  from  Monroe  and  took  a  power  of  attorney 
from  Monroe  authorizing  Koch  to  collect  the  claims  from  the  rail- 
way company.  It  also  appears  that  Koch  gave  notice  to  H.  H. 
Henderson,  an  a^ent  of  the  railway  company  at  Parsons,  Kansas, 
of  Koch's  purchase  of  the  claim  from  Monroe,  and  also  of  his 
possession  oi  the  power  of  attorney  to  collect  the  claim.  After- 
ward, Henderson  paid  the  debt  to  Monroe  and  he,  as  well  as  the 
railway  company,  tnen  refused  to  pay  the  debt  to  Koch,  and  Koch 
then  commenced  this  action  for  the  recovery  of  the  debt. 

The  only  question  now  to  be  considered  is  whether  the  notice 
was  given  by  Koch  to  Henderson  of  his,  Koch's  purchase  of  the 
claim  from  Monroe,  was  a  sufficient  notice  of  the  same  to  the  rail- 
way company.  In  other  words,  was  Henderson  such  an  agent  of 
the  railway  company  that  such  a  notice  would  bind  the  company  t 
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Tlie  evidence  with  respect  to  this  question,  or  so  mnch  of  it  as  is 
necessary  to  refer  to,  is  as  follows :  Koch  testiiied  in  his  own  be- 
half, and  stated  among  other  things  as  follows: 

I  took  the  power  of  attorney  down  to  H.  H.  Hendei-son,  he 
has  charge  of  the  depot  and  business  ot  the  company  here  in  Par- 
sons. Ue  is  the  only  i^nt  stationed  in  this  county.  They  have 
no  general  office  in  this  State,  except  this. 

'At.  Henderson  paid  oS  the  men,  the  same  as  Pat  Monroe,  with 
the  checks  of  the  company. 

The  men  who  were  building  the  road  went  to  Mr.  Henderson 
and  got  their  pay  on  pay-day. 

On  the  morning  of  the  9th  of  September  I  handed  this  power 
of  attorney  to  Mr.  Henderson  and  asked  him  to  make  the  payment 
to  me  instead  of  Mr.  Monroe.  He  said  '^  the  checks  for  the  pay- 
ment of  the  men  hadn't  come  in  yet."  He  said  I  had  better  send 
the  order  up  to  the  paymaster  at  Ejinsas  City  so  that  they  might 
make  out  the  check  to  me  instead  of  to  Monroe. 

"  I  will  try  and  do  so,"  I  said,  "  but  will  see  my  attorney,  Mr. 
Ayers,  first ;  and  I  want  you  to  be  sure  and  hold  the  check  for  m^ 
if 'it  comes."  He  said  "  Yes,  sir;  all  right"  Kocli  also  testified 
that  in  a  subsequent  interview  between  these  same  parties  Hender- 
son said  that  he  had  already  received  the  check  and  handed  it  over 
to  Monroe," 

A.  H.  Ayers,  the  plaintiff's  attorney,  also  testified  that  at  a  con- 
versation had  between  himself  and  Henderson  and  Koch,  prior  to 
the  payment  of  said  claim,  Koch  requested  Henderson  to  deliver 
the  check  only  to  the  plaintiff,  if  sent  to  him,  Henderson ;  and  that 
he,  Ayers,  understood  Henderson  to  promise  so  to  do.  And  Ayen 
further  testified  that  after  Henderson  had  paid  Monroe,  that  he 
then  stated  that  he  had  given  the  check  to  Monroe  because  he, 
Henderson,  had  learned  that  part  of  the  pay  that  Koch  had  given 
for  it  was  beer.  This  was  substantially  all  the  evidence  upon  this 
subject  that  was  introduced  on  the  trial.  On  the  hearing  of  a 
motion  for  a  new  trial,  however,  made  by  the  railway  company, 
W.  C.  Fearrjj  one  of  the  attorneys  for  the  railway  company,  filed 
his  affidavit,  statinsr^  amon^  other  things,  that  he,  Henderson, 
paid  the  money  to  &e  principal  instead  ox  to  the  attorney.  A.  H. 
Ayers  also  filed  his  affidavit  upon  the  hearing  of  this  same  motion, 
which  affidavit  stated,  among  other  things,  that  after  the  debt  had 
been  paid  to  Monroe,  instead  of  to  Koch,  that  Ayers  asked  Hen- 
derson why  he  had  done  so  with  f  nil  notice  of  Koch's  claim,  to  which 
he  replied  tliat  he  had  not  respected  Koch's  claim  or  his  power  of 
attorney  because  he  had  learned  that  Koch  had  bought  Monroe's 
time  by  paying  him  in  part  with  beer,  and  he  did  not  propose  to 
sanction  such  practices  witli  their  men. 

Upon  the  foregoing  evidence  introduced  on  the  trial,  the  court 
below  found  in  favor  of  the  plaintiff  and  against  the  defendant ; 
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and,  therefore,  necessarily  found  that  Henderson  was  snch  an  acent 
of  the  railway  company  that  notice  to  him  of  the  purchase  of  the 
claim  by  Koch  from  Monroe  was  sufficient  notice  to  the  railway 
company.  Upon  this  same  evidence  and  upon  the  affidavits  filed 
by  the  respective  parties,  the  court  below  overruled  the  defendant's 
motion  for  a  new  trial,  and  therefoi'e  mnst  have  held  and  found  in 
overruling  snch  motion  the  very  Same  thing  which  it  found  and 
held  upon  the  evidence  introduced  upon  the  trial.  We  think  the 
evidence  introduced  upon  the  trial  was  sufficient  to  authorize  tlio 
finding  of  the  court  below ;  and  such  evidence  and  the  said  affi- 
davits were  sufficient  to  authorize  the  action  of  the  coui-t  below  in 
overruling  the  defendant's  motion  for  a  new  trial;  or  at  least  the 
evidence  was  not  so  utterly  insufficient  as  to  authorize  this  court 
to  set  aside  the  finding  and  ruling  of  the  court  below  and  to  grant 
a  new  trial. 

From  the  evidence  introduced  on  the  trial  it  appears  that  Hen- 
derson was  in  charge  of  the  depot  and  "  business  "  of  the  railway 
company  at  Parsons.  That  he  was  the  only  agent  of  the  company 
stationed  in  Labette  County ;  and  that  the  company  has  no  gener^ 
office  in  this  state,  except  at  Parsons.  It  also  appears  that  Hen- 
derson "paid  ofi["  the  employees  of  the  railway  company  with 
checks  and  that  such  employes  received  "  their  pay  on  pay-day " 
from  Henderson ;  and  Henderson  paid  the  debt  to  Monroe,  instead 
of  to  Koch,  because,  as  Henderson  believed,  a  portion  of  the  con- 
sideration which  passed  from  Koch  to  Monroe  and  which  induced 
Monroe  to  transfer  his  claim  to  Koch  was  nothing  but  that  sup* 
poeed  worthless  article  of  drink  usually  denominated  "  beer." 

Of  course,  the  evidence  is  not  very  satisfactory.  It  would  seem 
that  Henderson  made  the  payments  with  checks  of  the  company ; 
and  it  does  not  appear  clearly  who  paid  these  chedcs ;  but  probably 
there  is  sufficient  evidence  from  which  it  may  be  inferred  that 
Henderson  also  paid  the  checks.  The  attorney  in  for  the  railway 
company  stated  in  his  affidavit "  that  he,  Henderson,  paid  the  money 
to  the  principal  Monroe,  instead  of  to  the  attorney "  (Koch),  etc. 
There  is  no  evidence  showing  that  Henderson  did  not  pay  the  checks ; 
and  some  of  the  evidence  would  seem  to  indicate  tnat  he  did  pay 
them.  Probably,  however,  that  makes  but  very  little  difference ; 
for  whether  Henderson's  agency  was  of  a  comprehensive  character 
or  very  limited,  it  would  still  seem  from  the  evidehce  that  his 
a^ncy  was  tlie  most  comprehensive  and  general  of  any  agent  of 
the  railway  company  in  Kansas ;  that  he  had  power  to  pay  all  the 
employees  of  the  railway  company  with  checks,  and  tliat  he  had  a 
discretion,  to  some  extent  at  least,  in  delivering  these  cbecks ;  and 
as  he  delivered  the  check  to  Monroe  after  he  had  full  notice  of  the 
claim  of  Koch,  it  would  seem  that  the  company  should  be  held  re- 
sponsible. Of  course,  we  are  not  very  well  satisfied  with  the 
evidence  upon  this  point.    It  is  somewhat  doubtful  whether  it 
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fihowB  a  sufficiently  comprehensive  agency  on  the  part  of  Hender- 
son to  make  his  knowledge  of  Koch's  claim  binding  upon  the  rail- 
way company ;  but  still  the  evidence  is  of  such  a  character,  though 
weak  ana  inconclusive,  that  we  do  not  tliink  that  we  would  be 
warmuted  in  overturning  the  finding  and  ruling  of  the  court  below 
and  in  reversing  its  ju(&ment  for  no  other  reason  than  that  such 
finding,  ruling  and  juogment  are  not  supported  by  sufficient 
evidence  The  judgment  of  the  court  below  will,  tbereforeji  be 
affirmed. 
All  the  justices  concurring. 


Sawxihb 

V. 

Small. 
(7  BaoBter  (Tmn,  BeporU)^  1^.) 


The  defendant,  who  was  a  section  hand  on  the  N.  C.  &  Bt  L.  R  Co.,  was 
assigned  to  plaintiff,  who  was  a  road  overseer,  to  work  the  pablie  roads. 
On  being  summoned  by  the  plaintiff,  the  defendant  refused  to  work,  and 
alleged  as  an  excuse  that  the  railroad  upon  which  he  worked  was  originally 
the  Nashville  and  Northwestern  Railroad  Company,  the  charter  of  which 
exempted  the  president,  directors,  clerks,  agents,  officers  and  servants  from 
road  duty.  Held,  that  defendant  was  exempt,  under  the  charter,  from  raid 
duty,  and  that  notwithstanding  the  consolidation  of  the  Nashville  and  North- 
western Railroad  with  the  Nashville,  Chattanooga  and  St.  Louis,  it  not  ap- 
pearing that  the  charter  of  the  latter  had  been  repealed,  the  new  company 
took  the  old  road  burthened  with  the  restrictions  as  weU  as  protected  by  the 
terms  and  conditions  of  its  charter. 

Appeal  from  the  Circuit  Court.    Jas.  D,  Porter,  Judge. 
Attorney-General  Heiskell  for  the  State. 
J.  P.  Wilson,  for  defendant 

Skeed,  J. — The  plaintiff,  as  overseer  of  a  public  road  in  the 
county  of  Carroll,  brought  this  action  under  the  statute  to  recover 
of  defendant,  as  one  of  the  hands  assigned  him,  the  penalty  im- 
posed by  the  statute  for  failing  to  work  the  road  when  summoned 
to  do  so. 

The  case  was  submitted  to  the  judge  of  the  court  upon  facts 
agreed,  and  judgment  was  rendered  for  plaintiff.  The  defendant 
appeals  in  error. 

The  defence  is  that  the  defendant  was  at  the  time  a  section  hand 
on  the  railroad  now  operated  by  the  Nashville,  Chattanooga  and 
St.  Louis  Bailroad  Company,  and  on  that  part  of  the  same  which 
was  originally  a  portion  of  the  road-bed  of  tlie  Nashville  and 
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Northwefitem  Railroad  Company.  The  charter  of  the  Nashville 
and  Chattanooga  Sailroad  Company  contains  a  provision  exempt- 
ins  the  president,  directors,  clerks,  agents,  ofi^cers  and  servants  of 
said  company  from  road  duty.  The  charter  of  the  Nashville  and 
Northwestern  Bailroad  Company  contains  a  similar  provision. 

But  it  is  nrged  that  the  defendant  is  not  protected  nnder  either, 
because  the  new  consolidation  of  the  Nashville  and  Chattonooga 
and  the  St.  Louis  Kailroad  Company,  now  own  and  operate  that 
portion  of  the  road-bed  of  the  ISashville  and  Northwestern  Bail- 
road  Company  where  the  defendant  was  operating  as  a  section 
hand.  It  is  not  shown  that  the  provision  oi  the  charter  referred 
to  has  ever  been  repealed  or  abrogated  by  any  subsequent  charter 
to  the  consolidated  corporation  now  holding  the  road  by  purchase, 
and  operating  the  same. 

We  hold,  flierefore,  that  the  new  company,  under  its  purchase, 
took  the  old  road  burthened  with  the  restrictions  as  wen  as  pro- 
tected by  the  terms  and  conditions  of  its  charter.  It  was  perfectly 
competent  for  the  Legislature  to  exempt  this  class  of  persons  from 
road  duty,  and  it  was  a  wise  exercise  of  legislative  discretion.  A 
section  hand  is  an  important  personage  in  railroad  economy  in  the 
protection  of  human  life  as  well  as  the  property  of  the  people.  He 
IS  a  servant  of  the  company  in  the  sense  oi  the  charter. 

Beveree  the  judgment  and  dismiss  the  case. 


W.  A.  Eliason 

V. 

Thaddetts  Coleman. 

(86  NoHh  CaroUnay  285.) 


The  office  of  chief  engineer  of  the  Western  North  Carolina  Railroad  is  not 
a  public  office.  The  true  test  of  a  public  office  is,  that  it  is  parcel  of  the 
aoministration  of  government,  civil  or  military,  or  is  itself  created  directly 
by  the  law-making  power;  and  an  information  in  the  nature  of  a  quo  war- 
ranto only  will  lie  to  recover  the  same. 

(Ellis  o.  D.  D.  A  B.  Inst.,  68  N.  0.  428;  Norfleet  «.  Staton,  73  N.  C. 
546;  Patterson  v,  Hubbs,  65  K.  0.  119;  Clark  v.  Stanley,  66  N.  C.  59; 
Howerton  «.  Tate,  68  K.  C.  547;  Nichols  «.  McEee,  lb.  429;  Welker  «. 
Bledsoe,  lb.  457;  R.  R  Co.  «.  Davis,  2  Dev.  &  Bat  451,  cited,  commented 
on  and  approyed.) 

Civil  Actiok  tried  at  Fall  Term,  1881,  of  Iredell  Snperior 
Oonrt,  "before  Seymonr,  J. 

Thifi  action  is  brought  to  recover  so  mnch  of  the  salary  of  the 
chief  engineer  of  the  Western  North  Carolina  railroad  company 
as  was  received  by  the  defendant  fiost  servioes  while  in  possession 

9  A.  &  R  R  Caa— S 
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of  the  ofSce  and  in  discharge  of  its  daties,  for  the  period  immedi- 
ately preceding  his  retirement  therefrom  in  June,  1872.  The  com- 
pany was  organized  under  an  act  of  the  general  assembly  passed  in 
1855,  the  substance  of  which,  so  far  as  it  afiects  the  present  con- 
troversy, may  be  thus  summarily  stated :  The  management  of  the 
affairs  of  the  company  is  committed  to  a  general  board  consisting 
of  twelve  directors,  of  whom  eight  were  to  be  appointed  by  the 
Governor  with  the  advice  and  consent  of  ihe  Senate,  and  the 
othei-s  elected  by  the  individual  stockholders.  The  directors,  who 
must  be  citizens  of  the  state  and  resident  therein,  and  also  hold 
each  at  least  live  shares  of  the  capital  stock,  are  required  to  elect 
one  of  their  number  president  of  the  company.  Contracts 
authenticated  by  the  president  and  secretary  of  the  board  of  direc- 
tors are  made  binding  upon  it.  With  the  exception  of  the  com- 
missioners designated  by  name  to  open  books  of  subscription  to 
the  capital  stock,  no  other  officers  of  the  corporation  are  created  or 
expressly  recognized  in  the  act.    Acts  1854-65,  ch.  228. 

The  concluding  paragraph  of  section  6  confers  among  other 
rights  and  immunities  the  authority  to  '^  make  all  such  by-laws, 
rules,  and  regulations  as  are  necessary  for  the  government  of  the 
corporation,  or  for  effecting  the  object  for  ivhich  it  (the  company) 
is  created,  not  inconsistent  with  the  constitution  and  laws  of  the 
State." 

At  a  meeting  of  stockholders  held  in  August,  1869,  an  ordi- 
nance or  bv-law  was  adopted  in  these  words :  "  The  following  are 
declared  officers  of  the  company,  to  wit — the  president,  directors, 
secretary,  treasurer,  superintendent,  and  chief  engineer.  All 
other  persons  whose  services  shall  be  necessary  shall  be  considered 
as  employees."  Another  ordinance  or  by-law  declared  that  the 
chief  engineer  should  hold  his  office  for  one  year  and  until  his 
successor  is  duly  elected  and  qualified,  and  fixed  his  salary  at 
$2000  per  annum.  The  plaintiff  was  appointed  to  this  place  in 
November,  1869,  and  again  on  the  13th  aay  of  tliat  month,  in  the 
year  following. 

In  February,  1871,  was  passed  an  act,  as  its  title  declares,  "for 
the  benefit  of  the  Western  North  Carolina  railroad  company," 
conferring  upon  the  stockholdei's  the  right  to  remove  the  then  act- 
ing directors,  and  any  of  the  agents  or  officers  of  the  company, 
and  to  appoint  others  in  their  place,  and  in  the  event  of  such  re- 
moval, clesignating  the  state  directors  by  name.  Under  this  act 
the  stockholders  met  on  April  4rth,  1871,  and  after  organisation 
against  the  written  protest  of  the  plaintiff  proceeded  to  remove 
him  and  elected  the  defendant  to  the  vacated  place  of  chief  engi- 
neer, to  serve  until  their  next  annual  meeting.  The  defendant 
entered  upon  the  discharge  of  his  official  duties  and  continued  to 
discharge  them  up  to  the'  time  of  his  resignation.  For  hiB  8e^ 
vices  during  this  period  he  received  the  stipulated  compensation, 
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smonnting  to  $2,338.74,  the  last  portion  of  which  was  paid  ii> 
February,  1873. 

Upon  this  showing  His  Honor  intimated  an  opinion  that  the 
position  of  chief  engineer  was  not  such  an  oflace  as  to  give  the 
plaintiff  a  tenure  and  vested  right  thereto,  and  he  could  not  main- 
tain tlie  action.  The  plaintiff,  in  submission  thereto,  suffered  a 
non-6uit  and  appealed. 

Messrs.  J.  M.  Clement  and  D.  M.  Furches,  for  plaintiff. 

Messi's.  J.  M.  McCorkle  and  W.  R.  Henry,  for  defendant. 

Sierra,  C.  J.,  after  stating  the  case :  The  only  question  there- 
fore before  us  is  as  to  the  correctness  of  this  ruling.  We  ai"e  not 
required  to  decide  upon  the  redress  which  the  plaintiff  may  have 
against  those  who  displaced  him,  or  the  corporation  for  which  they 
professed  and  undertook  to  act  in  disregarding  the  conditions  of 
the  contract,  as  to  the  term  of  service  and  rate  of  compensation 
involved  in  the  ordinance  in  force,  and  entering  into  the  contract 
when  the  election  was  accepted.  Nor  is  it  necessary  to  consider 
and  determine  the  legal  enect  upon  the  defendant's  right  to  the 
ofSce,  as  the  appointee  of  the  stockholders,  de  facto  if  not  de  jure, 
representing  tne  corporation  by  virtue  of  an  unconstitutional  en- 
actment in  making  the  appointment. 

The  principle  governing  in  such  cases  is  clearly  laid  down  in 
the  cases  of  Ellis  v.  N.  C.  Inst,  for  Deaf,  Dumb,  and  Blind,  68 
N.  C.  423,  and  in  Norfleet  v.  Staton,  73  N.  C.  546,  with  a  mere 
reference  to  which  we  are  content,  for  the  reason  that  the  ruling 
mder  review  is  entirely  independent  of  those  decisions. 

The  inquiiy  is  this :  Can  tlie  plaintiff  recover  the  salary  or  fees 
received  by  the  defendant  for  personal  services  rendered  as  chief 
engineer  to  the  corporation  ?  Has  the  defendant  taken  and  con- 
verted to  his  own  use  moneys  belonging  to  the  plaintiff,  and  for 
which  the  action  for  money  had  and  received  will  lie  ? 

We  concnr  in  the  view  taken  by  his  Honor,  and  for  the  satis- 
factory reason  he  assigns.  The  controversy  does  not  hinge  upon 
the  meaning  given  to  the  words,  "  office  and  officer,"  as  designat- 
ing corporate  agencies  of  a  higher  grade  than  those  denominated 
employees  who  are  serving  their  employers  under  contract. 

But  is  the  oflSce  of  chief  engineer  of  a  railroad  corporation, 
created  by  itself  and  for  its  own  convenience,  such  an  office  as  en- 
titles one  who  has  been  displaced  to  recover  its  possession  from  the 
incumbent,  and  has  he  a  vested  estate  in  it  with  the  right  to  all 
its  emoluments  and  fees  by  whomsoever  received  as  compensation 
for  his  own  personal  services?  The  subject  has  been  heretofore 
before  the  court,  and  the  following  have  been  held  to  belong  to 
this  class: 
1.  A  tax-collector.  Patterson  v.  Hubbs,  65  N.  0.  119. 
8.  The  presiding  officers  of  the  two  houses  of  the  legislature  in 


4S6  BLIASON  V.  COLEMAN. 

ezercisioff  a  power  conferred  upon  them  as  such  to  appoint  prox- 
ies and  directors  in  corporations  in  which  the  State  has  an  interest 
Clark  V.  Stanley,  66  N.  C.  59 ;  Howerton  v.  Tate,  68  N.  C.  547. 

3.  The  directors  of  the  asylnms  for  the  Insane  and  the  Deaf^ 
Dnmb  and  Blind,  of  the  Penitentiary,  and  the  trustees  of  the 
University.  Nichols  v.  McKee,  68  N.  C.  429 ;  Welker  v.  Bledsoe, 
lb.  457. 

4.  The  president  of  this  railroad  who  brought  his  action,  and  it 
was  sustained  in  Howerton  v.  Tate,  supra. 

These  cases  come  within  the  purview  of  section  366  of  the 
Ckxle,  which  authorizes  the  Attorney-General  ^^  to  bring  an  action 
in  the  name  of  the  people  of  the  state  upon  his  own  iuf ormation 
or  upon  the  complaint  of  any  nrivate  party  apinst  the  parties 
offending,  when  any  person  shall  usurp,  intruoe  into  or  unlaw- 
fully hold  or  exercise  any  public  office,  civil  or  military,  or  any 
franchise  within  this  state,  or  any  office  in  a  corporation  cre- 
ated by  the  authority  of  this  state."  It  is  manifest,  as  the 
action  may  be  instituted  by  the  Attomey-Greneral  "upon  his 
own  information,"  as  well  as  "  upon  the  complaint  of  any  priv- 
ate party,"  that  the  act  has  re:&rence  to  such  usurping  occa- 
pants  as  are  exercising  public  functions  or  conferred  franchisee, 
wrongfully,  and  is  confined  to  an  office  which,  as  is  said  in 
Nichols  V.  McKee,  "  is  a  part  of  the  government  and  part  of  the 
state  polity,"  and  to  an  officer  "  who  takes  part  in  the  govern- 
ment" ^'  An  office,  such  as  to  properly  come  within  the  legitimate 
scope  of  a  quo  warranto  information,  may  be  defined,"  says  a  re- 
cent author,  "  as  a  pnblic  position  to  which  a  portion  of  the  sov- 
ereignty of  the  country,  either  legislative,  executive,  or  judicial, 
attaSies  for  the  time  being,  and  which  is  exercised  for  the  benefit 
of  the  public."    High  Ex.  Leg.  Eeni.  §  620. 

"  The  three  tests  to  be  applied  in  determining  whether  an  in- 
formation will  lie,"  are  in  the  words  of  the  same  author;  "first, 
the  source  of  the  office ;  second,  its  tenure ;  and  third,  its  duties. 
The  source  of  the  office  should  be  from  the  crown  or  sovereign 
authority,  either  by  charter  or  lerislative  enactment ;  its  tenure 
should  be  fixed  and  permanent,  and  its  dnties  should  be  of  a  pnb- 
lic nature."  So  it  has  been  held  that  an  information  will  not  lie 
to  remove  officers  of  a  railroad  company  who  hold  office  under  an 
election  of  the  directors,  as  these  are  merely  agents  or  servants  of 
the  company  removable  at  the  will  of  the  appointing  power. 
People  V.  Hill,  1  Lans.,  N.  Y.  202.  In  Burr  v.  McDonald,  8 
Gratt.,  (Va.)  216,  the  court  declare  that  the  officers  of  a  joint 
stock  company  created  for  private  purposes  have  no  franchise  in 
their  offices,  and  are  removable  during  the  term  for  which  they 
are  appointed,  when  found  to  be  incom^tent  or  faithless. 

The  plaintiff's  counsel  insists  that  inasmuch  as  the  power  to 
make  all  necessary  by-laws,  rules,  and  regulations  is  vested  in  the 
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eompany  by  its  charter,  and  the  stockholders  have  under  this  au- 
thority created  and  declared  the  office,  limiting  its  duration  and 
determining  the  salaiy,  and  its  duties  concern  the  public,  tjie  office 
partakes  oi  a  public  nature  and  the  same  remedy  should  be 
afforded  to  the  ejected  incumbent  to  regain  possession. 

The  right  to  conduct  and  carry  on  its  business  and  to  constitute 
the  necessary  agencies  for  that  purpose,  is  not  a  delegation  of  au- 
thority to  make  one  of  its  agents  a  public  officer.  The  company 
is  essentially  a  private  corporation,  its  outlays  and  emoluments 

Erivate  property,  but  the  road  when  constructed  becomes  a  public 
ighway,  and  hence  land  may  be  taken  from  an  unwilling  owner 
upon  making  compensation  to  him.  R.  and  G.  R.  B.  Co.  v.  Davis, 
2  Dev.  &  Bat  461. 

The  true  test  of  a  public  office  seems  to  be  that  it  is  parcel  of 
the  administration  of  government,  civil  or  military,  or  is  itself 
•created  directly  by  the  law-making  power. 

It  is  only  such  as  can  avail  themselves  of  the  remedy  by  action 
under  the  provision  of  the  Code  superseding  the  former  method 
of  procedure  b^  information  in  the  nature  of  a  quo  warranto  to 
recover  possession  of  the  office  from  which  they  may  have  been 
ejected  tnat  can  maintain  the  suit  for  the  recovery  of  the  fees  and 
emoluments  which  the  usurping  intruder  has  wrongfully  received. 

We  therefore  find  no  error  in  the  record  and  affirm  the  judg- 
ment 

No  error.    Affirmed. 


The  PrnsBiTBGH,  Cinoinnati  and  St.  Louis  Rt.  Co. 

V. 
FtBBST. 

(75  MiSd(ntH  B&porti^  114.) 

A  railroad  property  and  franchises  were  bought  at  judicial  sale  by  H.  and 
tChers,  who  subsequently,  under  the  provisions  of  the  Act  of  April  8th^l861, 
oiganized  a  railway  company:  JSlMy  that  the  company  was  not  liable  for  the 
operation  of  the  road,  during  the  time  intervening  between  the  purchase  and 
the  organization  of  the  company,  unless  the  possession  of  the  company  was 
affirmatively  shown. 

The  presumption  was  that  H.  and  not  the  company  was  in  possession  of 
the  road  between  the  date  of  the  sale  and  the  time  of  filing  the  certificate 
of  organisation. 

NoYEMBBB  8th,  1880.  Before  Sharswood,  C.  J.,  Mercur,  Gor- 
don, Paxon,  Trunkey,  Sterrett  and  Green,  JJ. 

Error  to  the  Cou^  of  Common  Pleas,  No.  1,  of  Allegheny 
County :  Of  October  and  November  Term,  1880,  No.  238. 
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Oase  by  William  Fierst  against  the  Pittfibnrgli,  Cinciniiati  &  St 
Lonifi  By.  Co.  to  recover  damages  for  injuries  alleged  to  have  been 
caused  by  defendant  company. 

In  December,  1867,  Fierst  was  in  the  employ  of  the  National 
Coal  &  Coke  Company  as  a  brakesman  on  their  coal  cars.  His 
duty  called  him  to  serve  on  the  train  running  between  his  eniploy- 
er's  works,  a  few  miles  west  of  Pittsburgh  on  the  line  of  the  Pitts- 
burgh and  Steubenville  K.  B.  and  Pittsburgh.  On  December 
21st,  while  engaged  in  his  regular  duties,  he  was  injured  in  a  col- 
lision between  the  train  he  was  on  and  one  of  the  freight  trains  of 
the  Western  Transportation  Company,  which  was  then  operating 
the  said  railroad  as  lessees.  There  was  no  question  made  on  tbe 
trial  as  to  negligence,  the  simple  question  being  as  to  whether  or 
not  the  defendant  company  was  liable  in  any  event. 

Section  1  of  the  Act  of  April  8th,  1861,  Purd.  Dig.  290,  pL 
49,  provides :  "  Whenever  any  railroad,  canal,  turnpike,  bridge  or 
planVroad  corporation,  created  by  or  under  any  law  of  this  State 
shall  be  sold  and  conveyed  under  and  by  virtue  of  any  process  or 
decree  of  any  court  of  this  State,  the  person  or  persons  for  or  on 
whose  account  such  railroad,  canal,  turnpike  or  plank-road  may  be 
purchased  shall  be  and  they  are  hereby  constituted  a  body  politic 
and  corporate,  and  shall  be  vested  with  all  the  right,  title,  interests, 
property,  possession,  claim  and  demand  in  law  or  equity  of,  in  and 
to  such  railroad,  canal,  turnpike,  bridge  or  plank-road,  with  its  ap- 
purtenances, and  with  all  the  rights,  powers,  immunities,  privileges 
and  franchises  of  the  corporation  as  whose  the  same  may  have 
been  sold."  The  act  further  directs  that  the  persons  for  whom  the 
same  was  purchased,  shall,  within  thirty  days  thereafter,  "meet 
and  organize  said  new  corporation,"  first  giving  two  weeks'  pubhc 
notice  of  said  meeting. 

At  the  trial  before  Bailey,  A.  L.  J.,  it  appeared  that  the  defend- 
ant company  was  formed  by  the  consolidation  of  three  companies, 
of  whicn  the  Pan  Handle  Company  was  one,  and  that  the  articles 
of  association  contained  the  recital  "  the  said  railroad  companies, 
parties  hereto,  owning  and  operating  these  several  roads."  It 
appeared  that  said  railroad  was  sold  at  judicial  sale  on  November 
6th  1367,  to  W.  J.  Howard  and  others,  who  receivad  a  deed  there- 
for December  7,  1867,  and  that  the  purchasers,  as  required  by  the 
above  Act  of  1861,  met  to  organize  on  December  28,  1867,  and 
filed  a  certificate  of  incorporation  as  the  Pan  Handle  By.  Co.,  on 
January  15,  1868.  The  plaintiff  testified  that  the  Pan  Handle 
Company  f  uraished  the  locomotives  to  draw  the  coal  cars  on  which 
he  was  injured,  and  one  Brown,  the  conductor  of  the  train,  testi- 
fied that  he  was  in  the  employ  of  what  was  called  the  Pan  Handle 
By.  Co.  The  defendants  gave  evidence  to  show  that  the  Western 
Transportation  Company,  under  its  charter^  had  leased  and  was 
operating  the  i*ailroaa  at  the  date  of  the  sale  to  Howard,  and  one 
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Card,  snperintendent  of  said  Western  Transportation  Company, 
testified  that  the  latter  company  was  in  possession  of  the  rauroad 
until  the  formation  of  the  defendant  company. 

The  verdict  was  for  plaintiflE  for  $3250,  and  after  judgment 
defendant  took  this  writ,  and  made  the  following  assignments  of 
error: 

1.  The  conrt  below  erred  in  declining  to  afSrm  the  point  sub- 
mitted by  the  defendant  below,  which  was  as  follows,  viz. :  That 
under  all  the  evidence  in  this  case  the  plaintiff  is  not  entitled  to 
recover. 

2,  The  court  erred  in  that  portion  of  its  charge  which  is  in  the 
words  following,  viz.:  "  I  instruct  you  for  the  purposes  of  this  case, 
that  after  the  sale  of  the  franchises  of  the  road  to  McElrath,  and 
afterwards  to  W.  J.  Howard,  under  which  the  Pan  Handle  Ry. 
was  organized,  the  presumption  is  the  Pan  Handle  Ey.  Co.  was 
in  possession  of  the  road  and  its  operation  at  the  time  of  this  acci- 
dent" 

8.  The  court  erred  in  submitting,  as  a  question  of  fact  to  the 
jury,  whether  the  Pan  Handle  Ry.  Co.  was  in  possession  of  the 
road  at  the  time  of  plaintifPs  injury,  when  there  was  no  evidence 
of  such  possession. 

Hampton  &  Dalzell,  for  plaintiff  in  error. — From  the  uncontra- 
dicted testimony  on  the  part  of  both  plaintiff  ^nd  defendants,  the 
Pah  Handle  Ry.  Co.  did  not,  in  fact,  mjure  the  plaintiff.  It  fur- 
ther appears,  by  uncontradicted  testimony,  that  the  "Western  Trans- 
portation company  was  operating  the  road  under  lease  from  the 
Pittsburgh  &  Steubenville  !R  R.,  and  that  its  possession  was  never 
interfered  with  until  the  deiendant  company's  organization,  some 
six  months  after  the  accident.  How,  then,  could  the  Pan  Handle 
Ry.  Co.,  which  appears  to  have  been  simply  a  paper  company,  be 
liable  to  plaintiff  f  The  effect  of  the  charge  of  the  court  seems  to 
be  that  from  the  judicial  sale  a  presumption  arose  that  the  pur- 
chaser went  into  possession  of  the  property  bought,  but  there  is  no 
presumnption  that  the  occupant  went  out.  If  the  case  for  the 
plaintiff  is  to  stand  it  must  be  upon  the  theory  of  his  counsel,  that 
tlie  existence  of  the  Pan  Handle  Ry.  Co.  relates  back,  by  operation 
of  law,  to  the  acquisition  of  title  by  W.  J.  Howard.  But  concede 
that  it  does,  does  that  make  the  company  liable  for  a  negligent  act 
to  which  it  was  no  party,  happening  between  the  time  when  it  ac- 
quired title  and  the  time  when  it  was  in  a  position  to  take  posses- 
sion ?  Does  it  make  it  liable  apart  from  the  question  of  posses- 
sion i  There  can  be  no  doubt  that  the  Western  Transportation 
Company  was  the  party  operating  the  road  when  plaintin  was  in- 
jurea.  This  company  was  lawfully  in  possession  as  lessee.  It  was 
not,  in  law,  the  agent  of  the  purchaser,  and  according  to  the  evi- 
dence it  was  not  his  agent  in  fact.  There  was  no  privity  between 
them  whereby  one  became  liable  for  the  torts  of  tlie  other.    This 
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case  does  not  reeemble  Wellsborongh  &  Tioga  Plank-road  Co.  v. 
Griffin,  7  P.  F.  Smith,  417.     The  points  of  difference  are  vitaL 

W.  W.  Thompson  and  Slaffle  &  Wiley,  for  defendants  in  error. 

It  is  apparent,  from  the  reading  of  the  Act  of  1861,  that  the  new 
corporation  does  not  take  its  being  from  the  time  of  organization, 
bnt  is  in  existence  from  the  date  of  the  sale,  the  powers  residing  in 
and  being  exercised  bj  the  purchaser  in  the  meantime.    This  is  a 
necessity  of  the  case.     There  can  be  no  suspension  of  such  powers. 
Like  a  fee,  they  cannot  be  in  abeyance  and  must  always  exist 
somewhere,  and  therefore  the  act  provides  that  ^^  the  person  or  per- 
sons for  on  whose  account  snch  railroad  may  be  purchased,  snail 
be  and  they  are  hereby  constituted  a  body  politic  and  corporate.'^ 
Accordingly  it  was  held  by  this  court^  in  the  Wellsburg  and  Tioga 
Plank-road  Company  v,  Griffin,  supra,  that  after  a  sale  under  a 
similar  law,  "  there  remained  no  further  duty  for  the  company  to 
perform,"  and  that  the  purchaser  alone  was  reponsible  tor  any 
mjury  occurring  after  such  sale.     See  also,   Commonwealth  v. 
Central  Passenger  Railway  Company,  2  P.  F.  Smith,  506.    It 
follows  then  that  the  purcnasers  would  have  the  power  to  at  once 
take  possession  of  the  property  and  exercise  the  rights  and  powers 
of  the  corporation  subject  to  its  duties,  and  that  all  profits  and 
liabilities  would  belong  to  the  corporation  subsequently  organized 
in  acordanoe  with  the  provisions  oi  the  law ;  and  this  power  being 
in  pursuance  of  a  pubuc  grant,  it  would  become  a  duty  upon  the 
parties  to  exercise  it.     The  existence  and  operation  of  the  road 
by  the  Western  Transportation  Company  would  not  affect  this 
power  and  duty.     But  aside  from  this  as  the  road  was  owned  by 
the  defendants,  who  had  possession  of  all  the  books  and  papers 
relating  to  it,  and  who  could  have  shown  affirmatively  and  posi* 
tively  who  was  at  the  time  operating  the  road,  tlieir  failure  to  pro- 
duce it  raised  a  presumption  that,  if  offered,  it  would  be  against 
them.    Frick  v.  Barbour,  14  P.  F.  Smith,  121 ;  Brown  v.  Shocks 
87  Id.  478 ;  Bryant  v.  Stilwell,  12  Harris,  817. 

Mr.  Justice  Green  delivered  the  opinion  of  the  court,  Novem- 
ber 22, 1880. 

This  was  an  action  to  recover  damages  for  a  personal  injury 
sustained  by  the  plaintiff,  whilst  engaged  as  a  brakeman  in  the 
employ  of  the  National  Coal  and  Coke  Company,  on  their  coal 
cars.  In  the  course  of  his  employment  he  was  required  to  serve 
on  the  train  running  between  the  works  of  the  National  Coal  and 
Coke  Company,  situate  a  few  miles  west  of  Pittsburgh,  on  the  line  of 
the  Pittsburgh  and  Steubenville  Kailroad  and  Pittsburgh.  No 
question  was  made  on  the  trial  as  to  the  negligence  which  resulted 
iu  the  injury  of  the  plaintiff,  the  only  question  being  whether  the 
corporation  defendant,  in  the  present  action,  was  liable  to  pay  the 
damages  in  any  event.    At  the  time  of  the  plaintiff's  injury  the 
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defendant  had  no  actaal  existence  as  a  corporation.  It  was  created 
under  the  general  railroad  law  of  this  Commonwealth  by  articles 
of  consolidation  and  merger,  in  pursuance  of  the  provisions  of  the 
Act  of  24th  March,  1865,  Pamph.  L.  49.  The  several  corpora- 
tions which  participated  in  the  consolidation  were  the  Stenbenville 
and  Indiana  Kailroad  Company,  a  corporation  of  Ohio ;  the  Holli- 
day's  Cove  Kailroad  Company,  a  corporation  of  West  Virginia; 
and  the  Pan  Handle  Railway  Company,  a  corporation  of  Pennsyl- 
vania. The  certificate  of  organization  of  the  Pittsburgh,  Cincin- 
nati and  St.  Louis  Railway  Company  was  dated  March  17,  1868, 
and  was  filed  in  the  office  of  the  secretary  of  the  Commonwealth 
on  May  29, 1868.  By  the  third  section  of  the  act  above  referred 
to,  it  is  provided  that  upon  the  making  and  perfecting  the  agree- 
ment ana  act  of  consolidation,  and  filing  the  same,  or  a  copy,  wiUi 
the  secretary  of  the  Commonwealth,  the  several  corporations,  par- 
ties  thereto,  shall  be  deemed  and  taken  to  be  one  corporation,  bv 
the  name  provided  in  the  said  agreement,  possessing  within  *  thia 
Commonwealth  all  the  rights,  privileges  ana  franchises,  and  sub- 
ject to  all  the  restrictions,  disabilities  and  duties  of  each  of  such 
corporations  so  consolidated. 

The  29th  of  May,  1868^  therefore,  would  be  the  date  at  which 
defendant  became  duly  organized  as  a  corporate  body.  By  a  pro- 
viso to  the  fourth  section  of  the  act  it  is  declared  that  "  all  debts, 
liabilities  and  duties  of  either  of  said  companies,  shall  thenceforth 
attach  to  said  new  corporation,  and  be  enforced  a^inst  it,  to  the 
same  extent  as  if  said  debts,  liabilities  and  duties  had  been  incurred 
or  contracted  by  it."  In  the  present  action  it  is  averred  that  the 
liability  to  pay  the  damages  occasioned  by  the  injury  to  the  plain- 
tiff was  a  liablity  of  the  Pan  Handle  Railway  Comyany,  and  there- 
fore tinder  the  above  quoted  proviso  to  the  fourth  section  of  the 
act,  it  became  the  liability  of  the  present  defendant,  and  this  is 
the  sole  question  in  this  case.  It  becomes  necessary  to  consider 
whether  the  Pan  Handle  Railway  Company  was  liable  for  the  in- 
jury of  the  plaintiff.  That  company  was  organized  in  the  follow- 
ing manner :  On  November  6, 1867,  the  Pittsburgh  and  Steuben* 
vifle  railroad  was  sold  at  judicial  sale  under  a  decree  of  foreclosure 
made  by  this  court.  The  purchaser  at  said  sale  was  W.  J.  Howard, 
to  whom  a  deed  was  made  on  December  7,  1867.  On  December 
88,  1867,  W.  J.  Howard  and  those  for  whom  he  purchased  the 
Pittsburgh  and  Steubenville  Railroad,  held  a  meeting  to  organize 
the  Pan  Handle  Railway  Company.  On  January  14, 1868,  articles 
of  association  wete  signed,  and  on  the  next  day,  January  15, 1868, 
they  were  filed  in  the  office  of  the  secretary  of  the  Commonwealth. 

Dj  the  second  section  of  the  Act  of  April  8th,  1861,  under 
which  this  organization  was  had,  it  is  provided  that  a  certified 
oopy  of  the  certificate  of  organization  filed  as  aforesaid  "  shall  be 
evidence  of  the  corporate  existence  of  said  new  corporation.''    It 
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is  plain,  therefore,  that  the  Fan  Handle  Ilailway  Company  was  a 
lawfully  constituted  corporation,  vested  with  all  the  corporate 
rights  and  frdnchises  of  the  Pittsburg  and  Stenbenville  Railroad 
Company  from  and  after  the  15th  day  of  January,  1868.  Under 
the  Act  of  April  8th,  1861,  it  was  held,  in  Wellsborough  and 
Tioga  Plankroad  Co.  v.  Griffin,  7  P.  F.  Smith,  417,  and  in  Com- 
monwealth V.  Central  Passenger  Eailway,  2  Id.  506,  that  the  cor- 
porate franchises  of  a  corporation  sold  in  accordance  with  tlie  pro- 
visions of  that  act  passed  to,  and  became  vested  in,  the  purchaser 
from  the  time  of  sale.  The  purchaser,  being  authorized  to  organize 
a  new  company,  and  proceeding  to  perform  that  duty  according  to 
the  requirements  of  tiie  act,  bnngs  into  existence  a  new  corporate 
body  wliich  succeeds  to  the  corporate  rights  and  franchises  for- 
merly  owned  by  the  company  whose  property'has  been  sold,  and  held 
after  the  sale  by  the  purchaser. 

In  the  case  of  Wellsborough  and  Tioga  Plankroad  Co.  v.  GriflBn, 
supra,  it  was  held  that  the  old  company  was  not  liable  for  an  in- 
iury  occurring  after  the  sale,  but  that  the  purchaser  would  have 
been  so  liable  if  in  point  of  fact  he  maintained  and  conducted  the 
road.  In  the  present  case  it  was  proved  on  the  trial,  and  not  con- 
tradicted, that  the  Pittsburg  and  Stenbenville  Eailroad  was  leased 
to  the  Western  Transportation  Company,  by  a  contract  dated 
December  30th,  1857,  for  the  term  of  twenty  years,  which  was 
supplemented  by  a  new  and  additional  agreement,  dated  June  3d, 
1858.  The  Western  Transportation  Company  was  incoporated  by 
the  Act  of  March  15th,  1856,Pamph.  L.  1857,  p.  76,  "  with  power 
to  lease,  finish,  equip  and  operate  the  Stenbenville  railroad,  for 
such  term  of  years  and  upon  such  conditions  as  may  be  agreed 
upon  with  said  railroad  company."  The  lease  to  the  Western 
Transportation  Company  included  a  contract  by  that  company  to 
finish  the  road  and  operate  it.  It  was  proved  by  the  testimony  of 
W.  W.  Card,  a  witness  for  the  defence,  and  contradicted  by  no  one, 
that  he  was  superintendent  of  the  Pittsburg,  Columbue  and  Cin- 
cinnati Kailroad  Company,  which  was  composed  of  the  Western 
Transportation  Company  and  the  old  Stenbenville  and  Indiana 
Kailroad  Company,  and  that  the  Western  Transportation  Company 
was  in  possession  of  the  Pittsburg  and  Stenbenville  portion  of  the 
Kne  continuously  during  the  period  of  his  service.  His  service 
<5ommenced  in  1864  and  continued  until  about  October  or  Novem- 
ber, 1871.  Against  this  positive  proof  there  was  not  a  particle  of 
testimony.  Now  the  plaintiff  received  his  injury  on  i)ecember 
21st,  1867.  At  that  time  the  road  was  in  the  actual  possession  of  the 
Western  Transportation  Company.  The  plaintiff's  right  of  action 
accrued  on  the  day  he  was  injured.  On  that  day  there  was  no 
such  corporation  in  existence  as  the  Pittsburg,  Cincinnati  and  St. 
Louis  Railway  Company.  No  action  of  any  Kind  could  have  been 
brought  against  that  company  at  that  time,  and  we  cannot  under- 
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stand  how  any  legal  presnmption  could  arise  that  the  road  was  in 
the  possession  of  that  company  at  that  time.  We  can  understand 
how  a  presumption  would  arise  that  the  road  was  then  in  the  pos- 
session of  W.  J.  Howard,  because  be  was  the  purchaser  at  the 
jndicial  sale  of  the  road  on  November  6th,  1867.  But  even  that 
presnmption  would  be  dearly  rebutted  by  the  positive  and  un- 
contradicted proof  that  in  point  of  fact  the  road  was  then  in  pos- 
session of  the  Western  Transportation  Company.  In  this  state  of 
tlie  testimony  we  think  tlie  learned  judge  of  the  court  below  was 
in  en*or  in  refusing  to  a£Srm  the  defendant's  point  tliat  under  all 
the  evidence  in  the  case  the  verdict  must  be  for  the  defendant ; 
and  also  in  saying  that  there  was  a  presumption  that  tlie  road  was 
in  the  possession  of  the  Pan  Handle  Company  at  the  time  of  the 
accident.  We  are  also  of  the  opinion  that  the  court  was  in  error 
in  submitting  as  a  question  of  fact  whether  the  Pan  Handle  Com- 
pany -was  in  possession  at  the  time  of  the  injury,  when  there  wa« 
no  evidence  to  that  effect. 
Judgment  reversed,  and  a  venire  facias  do  novo  awarded. 


BOB&BT  CooK 
V. 

Ths  DsTBOir,  Orand  Haybn  aud  MniWAuxEB  Kt.  Go. 

(48  Michigan  BeporU,  48.) 

Act  96  of  1869  permits  the  purchasers  on  a  foTecIosure  sale  of  the  track  and 
appurtenances  of  a  railway  company  to  exercise  the  charter  powers  of  the 
corporation  on  certain  conditions,  and  frees  them  from  liability  for  any  debts 
embraced  in  the  foreclosure. 

A  statute  giving  clear  title  to  foreclosure  purchasers  does  no  injustice  to 
general  creditors. 

A  conamon  law  action  for  the  debt  of  a  railway  corporation  cannot  be  main- 
tuned  against  those  who  have  obtained  control  of  its  franchises  by  a  pur- 
chase of  its  track  and  appurtenances  on  foreclosure  of  a  mortgage  securing 
other  indebtedness. 

EsROB  to  Superior  Court  of  Detroit  Submitted  April  14. 
Decided  April  21. 

Assximpsit.    Plaintiff  brings  error. 

Alfred  Bussell  for  plaintiff  in  error.  A  corporation  cannot 
withont  specific  authority,  mortgage  an  essentially  corporate  fran- 
chise, Joy  V.  Plank  Road  Co.  ]  1  Mich.  156  ;  Mover  v.  Johnston, 
53  Ala.  237 ;  and  if  the  franchise  is  mortgaged,  the  purchases  bo- 
come  subject  to  the  corporate  liabilities,  Eidridge  v.  Smith,  34  Yt» 
48^ 
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Oeoige  Jerome  and  O.  Y.  N.  Lothrop  for  defendant  in  error. 
The  franchise  to  be  a  corporation  cannot  be  mortgaged  without 
express  authority  from  the  Legislature,  though  the  franchise  to 
build,  own  and  operate  a  railroad  may  be  mortgaged  under  a  gene- 
ral power.  Curtis,  J.  in  Hall  v.  Sullivan  R.  R.  Co.  (1867)  U.  S, 
Circ.  Ct  Dist  N.  H.,  21  Law  Repoiter,  148 ;  2  Redf .  Am.  Ry. 
Cas.621.  f        '         '  / 

Camfbxll,  J. — Plaintiff  sued  defendant  on  a  debt  due  him  from 
the  Detroit  and  Milwaukee  Railroad  Company,  and  based  his  claim 
of  recovery  on  the  ground  that  the  defendant  xsompany  is  in  law 
the  same  corporation  as  his  debtor,  and  bound  to  pay  all  its  debts. 
The  debt  consists  of  a  judgment  rendered  February  26,  1875,  for 
$5000. 

On  the  fourth  day  of  September,  1878,  Samuel  Barker  and  six 
other  persons  purdiased  the  franchises  and  property  of  the  Detroit 
and  Milwaukee  Railroad  Company,  so  far  as  the  same  were  mort- 
gaged by  certain  mortgages  executed  in  1855,  1856, 1860  and  1868, 
by  the  Detroit  and  Milwaukee  Railway  Company  and  the  Detroit 
and  Milwaukee  Railroad  Company ;  the  purchase  being  made  on 
foreclosure  proceedings  in  which  a  decree  of  sale  was  made  by  the 
Circuit  Court  for  the  County  of  Wayne.  The  Detroit  and  Mil- 
waukee Railroad  Company  was  a  reorganization  on  a  former  fore- 
closure sale  under  a  similar  mortgage  against  the  Detroit  and  Mil- 
waukee Railway  Company. 

After  their  purchase  and  on  the  26th  day  of  October,  1878, 
these  purchasers  executed  a  statutory  declaration  in  accordance 
with  the  statute  of  1859  (Comp.  L.  §  2373),  whereby  they  declared 
their  purpose  of  continuing  to  perform  the  duties  and  enjoying 
the  francnises  and  immunities  of  the  said  railway  corporation,  and 
that  they  had  provided  the  means  for  continuing  ana  performing 
the  duties  and  enjoying  the  franchises  and  immunitiee,  and  had 
provided  suitable  equipments  for  running  and  operating  the  road, 
and  performing  the  duties  incumbent  on  said  corporation,  and  that 
the  name  by  wnich  they  desired  the  said  corporation  to  be  called  is 
the  Detroit,  Grand  Haven  and  Milwaukee  Railway  Company.  It 
was  further  declared  that  the  purchasers  had  transferred  to  said 
corporation  its  railway  track  and  appurtenances,  and  all  the  equip- 
ments necessary  to  run  the  same  ana  perform  its  duties.  This  de- 
claration was  duly  iiled  with  the  Secretary  of  State,  and  notice 
given  to  the  Attorney  General  as  required  by  law. 

This  conveyance  was  dated  on  the  same  day,  and  covered  all  the 
property  and  franchises. 

The  court  below  held  that  the  corporation  thus  invested  with 
these  rights  and  franchises  was  not  responsible  for  the  debts  of  the 
Detroit  and  Milwaukee  Railroad  Company  existing  before  the  fom- 
doBure. 
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It  is  claimed  by  plaintiff  that  by  the  method  adopted  by  the 
purchaseirs  to  complete  their  oi^anization,  they  continued  the  origi- 
nal corporation  in  force  with  all  its  former  obligations. 

The  statute  of  1859,  entitled  ^^  An  act  in  relation  to  mortgages 
against — preferred  stock  in — and  the  delivery  of  goods  by  railway 
companies"  (Laws  1859,  p.  252)  was  passed  to  provide  for  the  pre- 
servation under  forclosures,  of  railway  mortgages  of  the  franchises 
of  the  mortgaging  corporations.  Until  this  law  was  passed  there 
was  no  positive  statute  providing  directlv  how  mortgage  sales 
should  be  made  effective.  Mortgages  had  been  authorized  of  rail- 
roads, which  necessarily  involved  the  rights  which  could  alone 
make  them  of  any  value*  but  the  interests  of  purchasers  were  left 
to  be  worked  out  by  implication,  and  whether  perfect  or  not,  would 
necessarily  give  rise  to  some  disputes  as  to  their  precise  quality  and 
extent.  This  statute  provides  that  if  the  railway  track  and  its 
appurtenances  of  any  railway  corporation  are  sold  on  foreclosure, 
the  purchasers,  if  thev  provide  suitable  equipments  for  running 
the  road  and  performmg  the  duties  incumbent  on  it  by  law,  and 
transfer  to  it  again  its  track  and  appui*tenances  and  necessair 
equipments,  and  make  the  declaration  therein  provided  (which  is 
in  substance  like  the  one  made  in  this  case),  may  issue  and  hold 
new  stock  in  the  corporation  to  such  an  amount  and  of  such  de- 
nomination as  they  shall  deem  proper,  but  not  more  than  the  value 
of  the  corporate  property,  unless  additional  stock  is  subscribed  by 
parties  able  to  pay  for  it.  Provision  is  then  made  for  the  cancel- 
ui^on  of  the  old  stock  and  the  election  of  ofSoers  by  the  new  hold- 
ers, and  the  continuance  of  all  the  former  charter  rights  and  pow- 
ers. But  it  was  further  declared  that  the  corporation  should  not 
be  liable  for  any  debts  except  those  subsequently  contracted  by  it, 
saving  however  all  prior  mortgages  and  liens,  and  leaving  all  prop- 
erty not  inchided  in  the  foreclosure  sale  liable  for  existing  debts. 

It  is  impossible  to  read  this  statute  without  seeing  that  the  ob- 
vious purpose  is  to  put  the  railway  and  its  appurtenances  sold 
under  mortgage  under  the  entire  control  of  the  new  stockholders 
and  their  representatives,  freed  from  all  debts  not  secured  by  lien 
or  mortgage,  under  the  same  conditions  and  with  the  same  rights 
as  if  they  nad  been  the  original  stockholders  of  a  road  which  was 
not  burdened  with  debt.  The  law  commits  no  injustice  to  general 
creditors  by  giving  to  purchasers  a  clear  title  to  the  propertv  which 
they  have  purchased  and  paid  for.  If  property  were  sold  to  a 
creditor  under  execution,  it  would  be  absurd  to  allow  another  credi- 
tor to  levy  on  it  and  sell  it  as  if  it  had  never  been  sold.  A  mort- 
gage would  be  of  no  value  whatever  if  its  foreclosure  did  not  cany 
a  title  free  from  all  claims  that  were  no  specific  liens  of  older  date 
on  the  property  covered.  There  is  certainly  no  equity  in  giving 
unsecured  aebts  a  perpetual  priority  over  those  which  are  secured ; 
and  the  statute  of  1859  not  only  does  not  favor  any  such  implica- 
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tion,  but  expressly  declares  the  purchasers  of  the  mortgaged  pie- 
mises,  and  the  organization  to  which  it  is  transferred,  shall  not  be 
liable  to  old  debts.  If  there  is  such  a  liability  it  can  only  be  raised 
by  holding  that  the  statute  nnder  which  the  arrangement  is  made, 
which  assures  the  transfer  of  the  corporate  rights,  cannot  prescribe 
the  terms  of  such  holding  so  as  to  produce  snch  a  result. 

It  would  seem  much  more  natural  to  hold  that  the  new  arran^ 
ment  failed  alto^ther,  for  it  is  impossible  with  any  reason  to  de* 
dare  that  the  whole  conditions  should  not  stand  or  fall  together. 
The  statute  certainly  contains  no  provision  for  any  continued  cor^ 
porate  dealing  with  the  road  under  foreclosure  except  as  an  un* 
encumbered  property  aside  from  prior  liens.  If  the  defendant  in 
this  case  can  be  recognized  as  subject  to  suit  under  its  present  cor- 
porate name  at  all,  it  must  be  on  the  statutory  terms. 

The  only  direct  purpose  for  which  the  Detroit  and  Milwaukee 
Kailway  Company  was  given  any  franchises  at  all  was  that  a  rail- 
way might  be  maintained  from  Detroit  to  Grand  Haven.     The  com- 
pany could  not  have  complied  with  its  corporate  duties  except  in  the 
management  of  that  roaa.    The  road  and  such  franchises  as  were 
within  the  legislative  design  were  connected.     The  company  could 
nos  have  sold  the  road  and  its  appurtenances  and  then  gone  into 
some  other  business  or  built  another  road.     And  a  sale  to  a  pur- 
chaser who  could  not  exercise  the  corporate  privileges  could  have 
been  of  no  use.    When  the  road  was  authorized  to  mort^ige  its 
property  and  franchises  the  mortgage  was  meant  to  be  efi^tual, 
and  it  could  only  be  made  so  by  assuring  to  the  purchaser  in  some 
way  the  use  of  the  franchises.     Undoubtedly  a  corporation  may 
own  property  and  assets  which  it  can  deal  with  as  any  private 
owner  could,  and  which  are  entirely  independent  of  the  ownership 
and  management  of  its  corporate  business.     It  may  have  money  in 
possession  or  due  to  it,  and  it  may  have  other  means  acquired  in 
payment  of  debts  or  otherwise,  which  are  not  intended  to  be  used 
as  a  part  of  its  road  or  appurtenances.     But  such  property  is  in- 
cidental and  needs  no  franchise  to  manage  it     If  the  corporate 
existence  remains  after  all  of  the  property  is  disposed  of  which  it 
was  the  entire  purpose  of  the  corporation  existence  to  manage,  it 
is  the  mere  shadow  of  a  name  without  any  valuable  significance. 
If  the  franchises  pass  with  the  mortgaged  property,  as  they  were 
meant  to,  all  that  is  vital  is  thus  transferred ;  and  there  is  neither 
injustice  nor  incongruity  in  holding  that  the  Legislature  may  treat 
the  substance  instead  of  the  shadow  as  representing  the  corporate 
body.     In  the  absence  of  legislation  there  might  be  some  awkard- 
ness  in  giving  a  precise  legal  definition  to  the  new  arrangement, 
but  there  could  be  none  concerning  its  substantial  rights.     There 
could  be  no  diminution  of  the  privileges  mortgaged  without  impair- 
ing tlie  value  of  the  mortgage  itself  as  a  legal  security. 

There  would  be  manifest  injustice  in  giving  to  the  mortgagees 
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property  not  covered  by  their  contract^  and  this  the  statute  has  ex-^ 
preesly  exempted.  The  property  not  mortgaged  is  left  subject  to 
old  obligations.  No  statutory  method  has  been  pointed  out  for 
dealing  with  such  assets,  if  there  are  any.  It  is  not  necessary  for 
us  now  to  consider  this.  The  statute  has  very  explicitly  declared 
that  it  cannot  be  done  by  treating  the  reorganized  company  as  the 
immediate  debtor  of  former  creditoi's.    It  does  not  appear  that  any 

{Toperty  is  in  hand  which  was  not  purchased  on  the  foreclosure, 
f  tne  company  is  in  possession  of  any,  the  trust  cannot  be  worked 
oat  by  an  action  in  common  law  form  on  the  debt. 

There  was  no  error  in  so  holding.     The  judgment  must  be 
affii-med  with  costs. 

The  other  Justices  concurred. 


M.  Yan  Alsttnb 

V. 

Houston  and  T.  0.  R.  E.  Oou 

(56  Texas  BeporUj  878.) 

On  the  purchase  of  a  railway  company  and  its  franchises  under  execution^ 
{he  purchasers  by  circular-letter  offered  to  the  old  stockholders  the  privilege 
of  participating  on  equal  terms  in  the  purchase^  on  payment  of  ten  per  cent 
cash  on  their  full  paid-up  stock  within  a  specified  time.  Subsequently  an 
act  of  the  legislature  released  the  road  from  forfeiture  on  condition  that  the 
company  should  restore  the  original  stockholders  who  had  paid  for  stock  to 
all  the  rights  they  were  diyested  of  by  sale ;  provided  that  if  said  stockholders 
fiuled  to  pay  ten  per  cent  on  the  amount  of  their  stock  within  a  time  speci- 
fied in  the  act  they  should  forfeit  all  rights  under  it.  A  stockholder  paid 
in  the  ten  per  cent  on  the  amount  of  ori^nal  stock  which  had  been  owned 
by  him,  but  after  the  expiration  of  the  time  limited  for  its  payment  by  the 
circular  letter  and  the  legislative  act.  Watered  stock,  under  a  general  reso- 
lution of  the  company,  was  issued  to  him,  ei^ht  shares  of  watered  stock  for 
one  of  old  stock  actually  paid  up,  but  he  received  no  additional  new  stock  to 
cover  the  ten  per  cent  paid  under  circular  letter  and  legislative  requirement. 
In  a  suit  to  compel  the  issuance  of  stock  cover  the  ten  per  cent  paid,  hddy 

That  having  paid  up  the  ten  per  cent  after  the  time  limited  by  the  circular 
letter  and  legislative  enactment,  and  received  new  stock  in  lieu  of  his  orig- 
inal stock,  he  was  not  entitled  to  recover. 

See  statement  of  case  and  opinion  for  more  full  explanation  of  case. 

The  law  again  announced  that  a  judgment  in  a  civil  cause  will  not  be 
reversed  for  a  mere  failure  on  the  part  of  the  court  below  to  cover  in  the 
charge  every  phase  of  the  case,  when  attention  is  not  called  to  the  omission 
by  a  charge  asked  or  otherwise. 

Appeal  from  Harris.  Tried  below  before  the  Hon.  James 
Masterson. 

The  following  outline  of  the  voluminous  record  in  this  case  will 
ffprve  to  explain  the  questions  decided  in  the  opinion. 
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On  April  3,  1861,  the  Honaton  &  Texas  Central  Eailwav  Co. 
was  sold  under  execution  and  bid  in  by  Hutchins  &  Paige,  who  on 
the  next  day  issued  a  circular  letter  offering  to  the  old  stockhQldera 
the  privilege  of  participating  on  equal  terms  in  the  purchase,  on 
the  payment  in  cash  within  six  months  of  ten  per  cent  on  Iheir 
full  paid  stock.  By  their  circular  letter  of  September  9,  1861, 
the  tmie  for  this  payment  was  extended  until  April  3, 1862. 

Subsequently  (out  the  precise  time  does  not  appear)  certain 
articles  of  agreement  were  prepared  for  the  basis  of  the  organi- 
zation of  a  new  company  under  the  old  charter  by  Hutcninfi, 
Paige  and  such  other  of  the  stockholders  as  had  made  pay- 
ment of  this  ten  per  cent,  under  the  proposition  of  Hutchins  and 
Paige.  By  the  lourth  article  of  this  agreement,  it  was  provided 
that  the  capital  stock  should  be  divided  into  shares  of  $100  eacli, 
and  that  certificates  should  be  issued  for  the  same  for  the  amount 
of  stock  held  in  the  old  company  and  the  additional  ten  per  cent 
paid.  There  was  evidence  tending  to  sliow  that  the  original  agree- 
ment was  si^ed  at  least  by  some  of  the  parties  interested,  and 
that  it  was  tne  basis  of  the  organization  of  the  new  company,  but 
the  book  of  the  company  containing  the  article  of  a^eement  does 
not  show  that  it  was  signed.  At  Uiat  time,  it  would  seem  from 
the  record,  W.  A.  Van  AJstyne,  now  deceased,  and  whbse  execu- 
trix brings  this  suit,  had  not  paid  in  the  ten  per  cent  on  his  old 
stock. 

January  10, 1862,  the  legislature  passed  an  act  "  For  the  relief 
of  railroad  companies."  It  released  them  from  forfeiture  of  their 
charters  or  lands  for  not  extending  or  completing  their  roads  in 
accordance  with  existing  laws,  giving  them  until  two  years  after 
the  close  of  the  war  for  such  extensions,  and  ^rantine  them  sixteen 
sections  of  land  to  the  mile  if  so  extended,  but  declaring : 

'^The  president  and  directors  of  the  Houston  &  Texas  Central 
Railroad  Company  shall,  before  the  provisions  of  this  act  shall  extend 
to  the  benefit  of  said  company,  pass  a  resolution  restoring  the 
original  bona  fide  stockholders  of  said  company — those  who  have 
paid  for  stock — ^to  all  the  rights,  priviles^  and  immunities  to  which 
they  were  entitled  previous  to,  and  of  which  thev  were  divested  by, 
the  sale  of  said  road  to  W.  J.  Hutchins  and  others;  and  shall 
forward  to  the  Governor  of  the  state  a  copv  of  said  resolution, 
signed  by  the  president  and  countersigned  by  the  secretary  or 
treasurer,  under  the  seal  of  said  company ;  and  said  company  shall 
not  have  the  power  to  repeal  said  resolution  so  as  to  defeat  the 
object  of  this  act;  provided,  that  if  the  said  original  bona  fide 
stockholders  should  tail  to  pay  into  the  treasury  of  said  company 
ten  per  cent  upon  their  said  stock,  on  or  before  the  expiration  of 
the  extension  of  time  provided  in  this  act  for  railroad  oompanieB 
to  fulfil  their  charter  obligations  to  the  state,  then  and  in  that 
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cafie  said  stockliolders  shall  forfeit  all  their  rights,  privileges  and 
property  interests  as  stockholders  in  said  road." 

"  An  act  for  the  relief  of  companies  incorporated  for  purpose 
of  internal  improvement,  by  allowing  them  further  time  for 
performance,  on  account  of  the  pending  war,"  passed  February  13^ 
1862,  providing  that  the  time  of  the  continuance  of  the  war  should 
not  be  computed  against  any  internal  improvement  company  in 
reckoning  tne  period  allowed  them  in  their  charters  by  any  laWy 
^neral  or  special,  for  the  completion  of  any  work  contracted  by 
uiem  to  do. 

Ch.  2.  £e-enacts  same  requirement  as  in  the  preceding  act,  pre- 
cisely, with  respect  to  the  Houston  &  Texas  Central  Eailroad  Com- 
pany. 

Ch.  3.  The  president  and  directors  of  any  railroad  in  this  state 
shall  not  have  the  power  to  sell  out  stockholders  in  said  company 
by  virtue  of  any  law  now  in  force  until  the  expiration  of  the  time 
of  extension  provided  in  this  act  for  the  fulfillment  of  its  charter  of 
obli^tions  to  the  state.     225-7,  Civil  Code,  arts.  4966-7. 

Tnese  acts  were  accepted  by  the  president  and  directors  of  the 
H.  &  T.  C.  E.  Co.,  called  meeting,  iNovember  25, 1862. 

It  will  be  observed  that  these  legislative  acts  do  not  authorize 
additional  shares  of  stock  to  be  issued  for  the  ten  per  cent  on  the 
old  stock  required  thereby  to  be  paid  in. 

There  was  testimony  tending  to  show  that  by  the  subsequent  un- 
derstanding and  acts  of  the  stockholders,  the  proposition  to  issue 
certificates  of  stock  for  the  ten  per  cent  to  be  paid  in  was  aban- 
doned, whether  by  virtue  of  the  legislative  acts  or  not  is  not  ex- 
pressly stated. 

The  number  of  shares  of  old  stock  owned  by  Yan  Alslyne  is 
alleged  in  the  petition  to  have  been  seven  hundred  of  $100  each, 
though  the  testimony  does  not  show  that  he  owned  so  many. 

It  IS  further  alleged  that  on  May  1, 1866,  he  paid  into  the  com- 
pany $3500,  and  on  May  1,  1867,  he  paid  an  additional  $3500, 
aggregating  $7000,  as  his  ten  per  centum  on  his  stock.  The 
entries  on  the  books  of  the  company  show  such  payments  by  him, 
in  mortgage  debts  transferred  to  the  company,  on  May  31, 1866 
and  1867,  respectively. 

The  stock  owned  by  Van  Alstyne  was  represented  and  voted, 
through  proxy,  by  plaintiff  below,  Mrs.  Van  Alstyne,  as  executrix 
of  her  deceased  husband,  W.  A.  Van  Alstyne,  at  several  of  the 
stockholders'  meetings,  as  shown  by  the  record. 

The  original  certificates  of  stock  were,  by  resolution  of  the  com- 
pany, substituted  by  new  or  watered  certificates  of  stock,  as  they 
were  called,  of  $100  each,  on  the  basis  of  eight  new  certificates  of 
stock  for  one  of  old,  and  the  new  stock  thus  received  by  Mrs.  Van 
Alstyne  was  represented  and  voted  by  her  through  proxy,  until 
she  finally  disposed  of  it  in  1877  to  Charles  Morgan — a  contract 

9  A.  tfc  B.  R.  Cas.- 
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having  been  made  for  the  purchase  by  him  of  a  majority  or  con- 
trolling interest  in  the  whole  stock  oi  the  company.  At  the  time 
of  this  sale  the  secretary  made  out,  under  the  direction  of  the  com- 
pany, a  list  of  the  shares  and  owners  thereof  of  the  full  and  entire 
stock  of  the  company,  whether  issued  in  the  form  of  increased 
stock,  or  as  outstanding  on  old  certificates,  amounting  to  seventy- 
seven  thousand  two  hundred  and  thirteen  shares.  He  also  reported 
seventy  to  ninety  shares  of  old  stock,  the  ownership  of  which  was 
in  dispute,  eleven  of  which  were  claimed  by  Mrs.  Van  Alstyne. 
This  bst  seems  to  have  included  all  the  stock  issued  to  or  claimed 
by  her  at  that  time.  The  testimony  of  E.  W.  Cave  shows  that 
Mrs.  Yan  Alstyne  admitted  to  him  that  she  had  transferred  all  her 
interest  in  the  stock  to  Morgan ;  but  she  denied  this. 

Mrs.  Yan  Alstyne  now  claims,  and  this  is  the  subject  matter  of 
this  suit,  that  she  is  entitled  to  seventy  shares  of  original  stock,  by 
reason  of  the  payment  of  the  $7000,  ten  per  cent  on  old  stock,  or 
five  hundred  and  sixty  Aares  of  new  stock  at  ei^ht  for  one,  and 
prays  judgment  for  the  same  or  in  the  alternative  for  the  value 
thereof,  alleged  to  be  the  sum  of  $56,000. 

The  defendant,  amongst  other  things,  pleaded  general  denial. 
3.  That  the  stock  sued  for  had  been  disowned  and  denied  all  recog- 
nition and  right  whatever  in  said  company  throughout  its  entii^ 
existence,  and  other  and  difiEerent  stock  throughout  the  entire  ex- 
istence of  the  company  has  been  admitted  to,  and  has  possessed  and 
exercised  the  enti^  and  exclusive  rights,  powers,  and  privileges  of 
all  the  stock  in  this  company,  in  eveir  form  of  right,  Suty,  posB* 
sion,  power  and  management  of  which  corporate  stock  is  suscepti- 
ble, wholly  adverse  to  the  existence  of  and  to  all  rights  by  or  under 
the  preferred  stock  sued  for ;  and  that  plaintiff's  cause  of  action 
accrued  more  than  two  years  before  institution  of  suit,  and  is  barred 
by  limitation. 

4.  Same  facts  and  limitation  of  four  years. 

5.  Facts  stated  as  to  ownership  and  exercise  of  rights  in  other 
stock  of  the  company  by  plaintiS  and  her  testator,  showing  com- 
plete non-claim  and  laches  as  to  the  stock  sued  for,  for  a  period  of 
thirteen  years. 

8.  That  the  increase  of  eight  for  one  was  exclusive  of  the  stock 
claimed  and  sued  for,  and  intended  and  accepted  by  the  stockhold- 
ers as  in  full  of  all  rights  of  stock  in  the  company,  and  was  in  ex- 
cess of  all  rights  to  stock  to  which  the  stodmolders  could  be  law- 
fully or  eqmtably  entitled,  on  account  of  the  value  of  tie  property 
represented  by  the  stock,  the  vsdue  of  such  increased  stock  not 
at  that  time,  nor  at  any  time  until  subsequent  effects  of  sale  to 
Morgan,  being  twent;^-five  cents  on  the  dollar ;  wherefore  plaintiff 
ooula  not  sue  for  additional  stock  in  said  company. 

On  the  trial  below,  under  the  charge  of  the  court,  the  jury  re- 
tained a  verdict  for  the  defendant  upon  a  speciad  finding  as  follows : 
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"We,  the  jnry,  find  for  the  defeDdant  on  the  ground  of  pkintiflE 
having  received  satisfaction  in  the  issne  of  stock,  called  mntnal 
stock,  eight  for  one."  Upon  the  judgment  rendered  on  this  ver- 
dict this  appeal  is  taken. 

E.  P.  Turner,  for  appellant. 

L  The  court  erred  m  not  construing  in  his  charge  the  resolu- 
tions of  Jul  J  6, 1874,  and  May  3,  1875,  in  relation  to  the  action  of 
defondant  company  in  authorizing  an  increase  and  exchan^  of  its 
certificates  of  stock.  This  was  documentary  evidence,  and  its  legal 
effect  should  not  have  been  left  to  the  jury  to  construe.  The  reso- 
lutions should  have  been  construed  by  the  court. 

n.  There  was  ho  proof  of  exchan^  of  plaintiff's  stock,  or  that 
she  ever  availed  herself  of  the  resolutions  of  the  company,  and 
hence  the  portion  of  the  charge  excepted  to  was  not  applicable  to 
the  facts  as  the  same  appear  of  record. 

m.  There  is  no  evidence  of  any  intention  on  part  of  appellant 
and  defendant  that  by  the  passage  of  such  resolutions,  and  exchang- 
ing certificates  on  basis  of  eight  for  one,  the  claim  of  appellant  for 
the  ten  per  cent  stock  sued  for  herein  should  be  discnarged  and 
satisfied. 

Baker  &  Botts,  Waul  &  Walker,  and  Ballinger  &  Mott,  for  ap- 
pellee. 

BoKKBB,  Associate  Justice. — ^The  verdict  of  the  jury  in  this 
case,  having  been  based  ujK)n  a  special  finding,  dispenses  with  the 
consideration  of  several  points  raised  in  the  voluminous  record. 

Assigned  errors  numbers  1,  2,  3,  4  and  12  are  pretermitted  in 
the  brief  of  appellant.  Numbers  7,  8,  9, 10  and  11  may  be  appro- 
priately grouped  with  number  5,  as  the  determination  of  the  latter 
irill  decide  the  others.  We  therefore  find  it  necessary  to  consider 
only  numbers  5  and  6. 

Following  the  order  in  appellant's  brief  we  will  first  dispose  of 
number  6,  which  is,  that  ^^  The  court  erred  in  not  construing  in  his 
chaxge  the  resolutions  of  July  6, 1874,  and  May  3, 1875,  m  rela- 
tion to  the  action  of  the  defendant  company  in  authorizing  an  in- 
crease and  exchange  of  its  certificates  of  stock.  This  was  docu- 
mentary evidence,  and  its  legal  effect  should  not  have  been  left  to 
the  determination  of  the  jury.  They  should  have  been  construed 
by  the  court." 

It  is  a  sufiScient  answer  to  this  to  say  that,  under  the  repeated 
decisions  of  this  court,  a  judgment  in  a  civil  case  will  not,  as  a 
general  rule,  be  reversed  for  a  mere  failure  on  the  part  of  the  court 
below  to  cover  in  the  charge  every  phase  of  the  case,  when  atten- 
tion is  not  called  to  the  omission  by  charges  asked  or  otherwise. 
No  char^  was  asked  in  this  case. 

The  mth  assigned  error  is  that :  ^^  The  court  erred  in  the  follow- 
ing portion  of  its  charge,  viz. :  Unless  under  the  proof  and  the  law 
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given  yon  in  charge  you  find  that  plaintiff,  as  8uch  executrix,  has 
secured  payment  and  satisfaction  for  the  ten  per  cent  paid  in  by 
taking  and  receiving  as  payment  and  satisfaction  stock  called 
^watered  stock' — ^i.e.,  ei^ht  shares  of  new  for  one  share  of  old, 
authorized  under  resolution  of  the  stockholders'  meetings  of  de- 
fendant company ;  but  the  proof  on  .this  subject  must  satisfy  you 
that  the  ten  per  cent  stock  was  intended  by  plaintiff  and  defen<mt 
company  te  be  included  in  the  issuance  of  said  (ei^ht)  for  one 
(watered  stock) ;  if  snch  was  the  intention  of  those  entitled  thereto 
and  the  defendant  company,  then  you  should  so  find,  and  in  that 
case  find  for  defendant,  ana  state  that  you  so  find  by  your  verdict" 

The  precediug  part  of  that  paragraph  of  the'cnarge,  of  which 
the  above  is  the  conclusion,  instructs  tne  jury  in  effect  that  if  the 
deceased,  W.  A.  Van  Aktyne,  paid  in  the  ten  per  cent  on  his 
original  amount  of  stock,  as  contemplated  by  the  circular  letter  of 
Hutehins  &  Paige,  and  if  such  payment  was  accented  by  the  new 
company  in  compliance  with  its  resolutions  on  the  subject,  that 
this  entitled  him  to  stock  at  par  for  the  amount  of  this  ten  per 
cent  (being  the  amount  of  stock  claimed  in  this  suit) ;  and  that  if 
the  company  refused  upon  demand  to  issue  the  same,  it  was  liable 
in  damages  for  tlie  value  thereof  with  interest,  unless,  etc.,  as  set 
out  in  the  above  assignment. 

The  verdict  of  the  jury  was  based  upon  this  part  of  the  charge, 
they  having  found  for  the  defendant  on  the  ground  that  plaintiff 
had  receiv^  satisfaction  in  the  issue  of  stock  called  watered  stock 
eight  for  one. 

The  objections  te  the  charge  are  that  ^^  The  law  as  given  was  not 
applicable  te  the  facts  of  the  case.  There  was  no  proof  of  any 
exchange  of  the  plaintiff's  stock." 

The  material  question  in  the  case  then  is,  was  there  evidence  to 
support  the  finding  of  die  jury  ?  If  so,  then  on  the  facts  and  under 
the  charge  the  veraict  should  be  affirmed. 

At  a  stockholders'  meeting.  May  30, 1871,  the  following  resolu- 
tion was  passed : 

Kesolved,  That  the  capital  stock  of  the  company  is  hereby  de- 
clared te  be  the  only  such  as  has  heretofore  been  subscribed  for  on 
the  books  of  the  ola  company  and  paid  for,  and  on  which  the  addi- 
tional installment  of  ten  per  cent  has  been  paid  on  the  books  of 
this  company,  and  the  steck  subscribed  for  and  issued  to  Wm.  E. 
Dodge ;  and  that  such  only  is  entitled  to  be  registered  on  the  books 
of  the  company,  and  new  certificates  therefor  to  be  issued  to  such 
persons  as  have  become  owners  thereof. 

By  unanimous  resolutions  of  stockholders'  meeting  passed  Jnly 
6,  1874,  and  which  were  substituted  by  unanimous  resolutions 
passed  May  19,  1875,  it  was  ordered  that  the  capital  stock  of  the 
company  be  increased  to  $10,000,000,  and  the  executive  officers 
were  authorised  and  directed  to  ^^  issue  and  deliver  to  the  stockhold- 


VAN  ALSTYNB  V.  HOUSTON  AND  T.  O.  B.  B.  00.        463 

ere,  or  their  assigns,  certificates  for  eight  shares  of  the  capital  stock 
of  the  company  for,  in  lieu  and  instead  of  every  one  share  by  them 
respectively  held  prior  to  the  adoption  of  the  aforesaid  proceedings 
of  July  6,  1874,"  etc. 

Previously  thereto  the  Yan  Alstyne  stock  had  been  represented 
and  voted  in  the  meeting  of  the  stockholders  by  shares  varying  in 
number,  but  which  seem  not  to  have  exceeded  six  hundred  and 
ninety-eight  at  any  one  time. 

On  May  6, 1872,  in  pursuance  of  a  previous  resolution  of  the 
company,  the  secretary  m  his  report  of  a  correct  list  of  the  stock- 
holders gave  total  number  of  shares  at  six  thousand  one  hundred 
and  forty-two  and  that  of  Yan  Alstyne  at  four  hundred  and  ninety- 
six. 

Subsequently,  July  13, 1872,  at  a  stockholders'  meeting  it  was 
Tesolved  that  tbe  secretarv  should  spread  on  the  minutes  two  classi- 
fications of  the  stock  of  the  company. 

1.  All  stock  issued  prior  to  Apnl  2,  1861,  and  all  since  on  sub- 
scription of  present  holder,  or  upon  transfer  accompanied  by  sur- 
render of  the  original  certificate,  or  affidavit  of  its  loss. 

2.  To  embrace  all  other  issues  of  stock. 

July  31, 1872,  stockholders'  meeting.  Present  in  person  or  by 
proxy.    W.  A.  Yan  Alstyne,  four  hundred  and  ninety-six  shares. 

Secretary  reported  classification  of  stock,  seven  thousand  one 
hundred  and  tiiirteen  shares,  Yan  Alstyne,  W.  A.,  four  hundred 
and  seventeen  and  one-half  first  class,  two  hundred  and  forty-five 
and  one-half  second  class ;  six  hundred  and  sixty-five  shares. 

There  was  testimony  that  some  of  the  stock  claimed  by  the  estate 
of  Yan  Alstyne  was  in  dispute. 

At  a  stockholders'  meetmg  held  May  3, 1876,  after  the  resolu- 
tion of  May  19, 1875,  to  increase  the  stock  eight  for  one,  the  estate 
of  Yan  Alstyne  represented  four  thousand  nine  hundred  and  forty- 
four  shares  of  stocK,  showing  that  new  stock  had  under  this  resolu- 
tion been  received  by  the  estate. 

It  appears  from  the  record  that  no  stockholder  has  ever  received 
any  of  this  new  stock  for  the  amount  of  the  ten  per  cent  paid  in  on 
the  old  stock,  and  Mrs.  Yan  Alstyne  does  not  appear  to  have  claim- 
ed it  at  the  time  she  received  her  new  stock  on  the  above  basis. 

A.  S.  Richardson,  who  had  been  secretary  of  the  company  since 
1867,  and  who  was  the  keeper  of  its  stock-books,  records  and  papers, 
testified  that  he  knew  of  no  claim  ever  made  for  this  so-caliea  ten 
per  cent  stock  until  application  for  this  in  the  present  suit.  No 
ten  per  cent  stock  is  shown  on  the  books  in  any  manner,  shape 
or  form-  It  has  never  been  on  the  books  of  the  company.  From 
the  time  he  became  connected  with  the  company  the  stock  that 
was  recognized  bv  the  company  as  controlling  and  operating  the 
2X>ad  during  all  tne  time  ox  his  connection  with  it  was  the  stock 
described  in  the  resolution  of  May,  1871,  and  upon  which  the  ten 
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per  cent  was  paid,  together  with  Buch  sabeecjuent  stock  as  was 
sold  to  Wm.  E.  Dodge.  In  all  the  proceedings  read  from  the 
minntes  and  records  this  ten  per  cent  stock  is  never  referred  to  in 
anymanner  or  form. 

There  is  also  testimony  tending  to  prove  that  Mrs.  Yan  Alstyne 
stated  that  she  had  transferred  all  ner  interest  in  the  company 
to  Charles  Morgan. 

Under  the  charge  of  the  court  to  the  jury,  that  the  testimony 
must  satisfy  them  that  the  ten  per  cent  stock  was  intended  by 
plaintiff  and  defendant  company  to  be  indnded  in  the  issuance 
of  said  eight  for  one  watered  stock,  and  that  if  such  was  the  in- 
tention, then  they  should  find  for  tiie  defendant  and  so  state  in 
their  verdict,  we  are  of  opinion  that  the  testimony  was  sn£ScieQt 
to  sustain  the  verdict  that  the  plaintiff  had  ^'  received  satisfaction 
in  the  issue  of  stock  called  watered  stock  ei^ht  for  6ne." 

To  our  minds,  the  verdict  and  judgment  for  the  defendant  could 
have  been  satisfactorily,  if  not  conclusively,  based  upon  the  acts 
of  the  legislature,  which  did  not  authorize  the  issuance  of  stock 
for  the  ten  per  cent  paid  in,  as  well  as  upon  the  issue  found  by 
the  jury,  as  it  does  not  appear  that  Yan  Alstyne  paid  in  his  ten 
per  cent  until  long  after  the  passa^  of  the  acts,  and  not  until  after 
the  time  had  expired  to  pay  it  in  under  the  circular  letters  of 
Hutehins  &  Paige. 

There  being  no  apparent  error  in  the  judgment  below,  and  as  it 
seems  from  the  record  that  the  defendant  would  have  been  folly 
entitled  to  the  judgment  upon  another  issue,  the  same  is  affirmed. 


The  People  of  the  State  of  New  Yokk,  Appellant^ 

V, 

The  Bbooklyn,  Flatbush  and  Coney  Island  Ry.  Co.,  Be- 

pondent 

(89  New  York  BeporU,  75.) 

The  proTisiona  of  the  Railroad  Acts  (§  1,  chap.  282,  Laws  of  1854;  §  1^ 
chap.  469,  Laws  of  1873;  §  1,  chap.  710,  Laws  of  1878)  authorizing  the  pur- 
chasers on  foreclosure  nde  of  the  property  and  franchises  of  a  railrosd  cor- 
poration to  organize  a  new  corporation  for  the  purposes  of  the  transfer,  do 
not  prerent  a  sale  or  transfer  by  sueh  a  purchaser  to  a  corporation  alrmy 
existing  and  capable  of  holding  the  property  and  exercising  the  franchises; 
the  authority  so  given  by  said  provisions  was  intended  to  meet  a  esse  where 
there  is  no  such  existing  corporation. 

It  is  not  essential  for  the  purchasing  company  to  file  a  map  of  the  line  thus 
aoqoirad  where  it  is  ahresdy  constnicted. 
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The  proTision  of  the  State  Constitution  (Art.  8,  $  18)  prohibiting  legislation 
anthonzing  the  *' construction  or  operation  of  a  street  railroad,"  except  in 
the  cases  specified,  is  prospective  in  its  operation,  and  has  no  reference  to  or 
effect  upon  previously  existing  laws. 

Accordingly,  held,  that  said  provision  did  not  affect  the  provision  of  the 
Railroad  Act  of  1889  (§  1,  chap.  218,  Laws  of  1889)  authoriiing  raikoad  cor- 
porations to  contract  with  other  like  corporations  '^for  the  use  of  their  re- 
pective  roads;  and  that  a  contract  between  a  railroad  company  which  had 
acquired  the  right  and  had  constructed  and  was  operating  a  road  over  At- 
lantic avenue  in  the  city  of  Brooklyn,  and  the  defendant,  by  which  the  latter 
was  authorized  to  run  its  trains  over  the  road  of  the  former  on  said  street, 
was  not  forbidden  by  said  constitutional  provision. 

The  provisions  of  the  Railroad  Act  of  1850  (Chap.  140,  Laws  of  1850)  were 
not  rendered  inoperative  as  to  railroads  running  **over,  under,  through  or 
across  streets,  by  the  Rapid  Transit  Act,  so  called  (Chap.  606,  Laws  of  1875), 
as  by  the  latter  act  it  is  declared  that  it  **  shall  not  be  construed  to  repeal 
or  in  any  manner  to  affect"  the  former. 

By  defendant's  charter,  its  terminus  in  Brooklyn  was  ''at  or  near  Atlantic 
avenue,"  its  line,  as  shown  upon  the  map  and  survey  filed,  stopped  twelve 
feet  south  of  the  south  line  of  the  avenue.  It  acquired  the  right  to  run  its 
cars  upon  the  tracks  of  L.  I.  Co.,  whose  road  was  constructed  along  the  cen- 
ter of  the  avenue,  and  tracks  were  constructed  by  the  L.  L  Co.  connecting 
those  of  the  two  roads;  similar  curved  tracks  had  long  been  used  by  the  L.  L 
Co.  to  reach  its  depot  south  of  the  avenue  and  for  other  purposes.  The  L.  L 
Co.  by  its  charter  had  the  right  to  build  such  appendages  as  it  deemed 
necessary,  and  branches  when  land  was  offered  without  expense.  Held,  that 
by  defendant's  charter  its  terminus  was  not  necessarily  south  of  the  avenue, 
and  there  was  nothing  therein  to  preveot  it  from  making  such  terminus  in 
the  center  thereof  where  it  could  connect  with  the  other  road;  that  the 
connecting  tracks  were  authorized  by  the  charters  of  the  two  companies,  and 
the  provision  of  the  act  of  1850  (§  28,  subd.  6),  authorizing  railroad  com- 
panies to  connect  their  roads,  and  in  no  respect  could  they  be  considered  as 
a  separate  and  independent  line,  and  so  requiring  all  the  steps  necessary  to  a 
newly-organized  street  railway. 

The  map  required  to  be  filed  by  a  railroad  company  is  sufficient  if  it  shows 
the  alignment  and  profile ;  it  is  not  essential  that  it  should  show  all  the  con- 
nections, turnouts  and  switches. 

At  the  time  of  the  passage  of  the  act  of  1859  (Chap.  484,  Laws  of  1859), 
providing,  among  other  things,  for  the  relinquishment  by  the  L.  L  Co.  of 
the  right  to  use  steam  power  within  the  city  of  Brooklyn.  It  was  rightfully 
running  its  trains  by  steam  through  Atlantic  avenue.  In  pursuance  of  that 
act  it  relinquished  such  right  in  consideration  of  a  payment  made  to  it,  which 
was  assessed  upon  property  benefited,  and  the  road  was  thereafter  operated 
by  horse  power  until  1876,  when  the  common  council  of  said  city  passed  a 
resolution,  authorizing  the  use  of  steam  in  drawing  cars  an  said  avenue,  and 
the  legislature  passed  an  act  (Chap.  187,  Laws  of  1876)  authorizing  such  use 
by  the  L.  I.  Co.,  and  immediately  thereafter  the  use  of  steam  power  was  re- 
smned.  In  1879  defendant  under  its  contract  ran  its  cars  on  the  avenue  in 
the  same  way.  Held,  that  the  act  of  1876  removed  the  restriction,  leaving 
the  original  charter  power  of  the  L.  I.  Co.  in  full  force ;  that  it  had  the  right 
to  determine  what  motive  power  should  be  used,  both  as  to  its  own  cars, 
and  as  to  others  which  it  could  lawfully  permit  to  come  upon  its  road;  and 
as,  by  its  lease  to  defendant,  the  latter  was  authorized  to  use  steam  power, 
it  could  lawfully  use  it  to  run  its  cars  on  the  avenue. 

Also  heldy  that  said  act  of  1876  was  not  violative  of  the  provision  of  the 
State  Constitution  (Art.  8,  §  18)  which  prohibits  the  passage  of  any  private 
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or  local  bill  grantdng  "  any  exdosiye  privilege,  immuiiity  or  franchiM  what- 
ever." 

AIbo  hddj  that  the  question,  whether  said  act  waa  violative  of  the  oongtitu- 
tional  prohibition  against  legislation  impairing  the  obligation  of  contracts, 
could  not  be  presented  in  actions  brought  by  the  State  against  defendants  to 
which  the  assessed  land-owners,  who  alone  had  such  contract  rights,  if  any 
existed,  were  not  parties. 

It  is  the  duty  of  this  court  to  determine  a  constitutional  question  only 
when  it  is  directly  and  necessarily  involved  in  the  issue  to  be  determined. 

It  seems  that  it  is  only  when  some  person  attempts  to  resist  the  operation 
of  an  act  claimed  by  him  to  impair  the  obligation  of  a  contract,  and  caUs  in 
the  aid  of  the  judicial  ptower  to  pr  nounce  it  void  as  to  him,  his  property 
or  rights,  that  the  objection  of  unconstitutionality  can  be  presented  and  sus- 
tained. 

The  Attorney- General,  in  an  action  brought  by  him,  represents  the  whole 
people  and  a  public  interest.  No  question  can  be  presented  in  such  action 
affecting  only  mere  individuals  and  private  rights. 

(Argued  AprU  10,  1882;  decided  May  2,  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  an  order  dismissing  the  complaint 
on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in  the 
opinion. 

W.  C.  Trull,  for  appellant.  The  only  franchise  acquired  by  the 
Coney  Island  and  East  River  Company  was  the  franchise  to  con- 
struct and  operate  a  road  between  Atlantic  avenue  and  Coney 
Island  upon  the  line  designated  upon  its  map  of  location.  It  could 
not  lawfully  abandon  any  portion  of  its  line  or  route.  (Peorie  v» 
Yt.  R.  R.  Co.,  .24  N.  Y.  267;  People  v.  Tubbs,  49  id.  356;  Webb 
V.  Forty-second  Street,  M.  &  S.  R.  R.  Co.,  N.  T.  Daily  Register,  Feb- 
ruary 12, 1881.)  The  agreement  of  consolidation  being  void,  the 
defendant  has  never  been  incorporated  and  has  never  acquired  the 
franchise,  or  right  to  construct  or  operate  a  railroad  on  Atlantic 
avenue,  or  elsewhere.  (Matter  of  B.  W.  &  N.  R.  W.  Co.,  72  N.  T. 
245.)  Defendant's  chartered  rights  were  limited  to  the  construc- 
tion and  operation  of  a  railroad  between  the  southerly  line  of  At- 
lantic avenue  and  Coney  Island.  As  soon  as  it  crossed  the  line  of 
Atlantic  avenue,  it  overstepped  the  bounds  and  limits  of  its  fran- 
chise. (People  V.  Vt.  R.  R.  Co.,  24  N.  Y.  267 ;  Thomas  v.  W.  J. 
R.  R.  Co.,  U.  S.  Sup.  Ct.,  21  Alb.  L.  J.  409 ;  Presd't  U.  B.  Co.  v. 
T.  &  L.  R.  R.  Co.,  7  Lans.  246.)  The  act  of  the  defendant  in 
constructing  the  steam  railway  in  Atlantic  avenue  was  unauthor- 
ized, in  that  it  was  done  without  obtaining  the  consent  of  the  com- 
mon council  of  the  city  of  Brooklyn.  (Laws  of  1850,  chap.  140, 
§  28,  subd.  5 ;  Laws  of  1864,  chap.  582,  §  1 ;  Laws  of  1854,  chap.  140, 
§§  1,  2 ;  Laws  of  1871,  chap.  560,  §  1 ;  Laws  of  1873,  chap.  863,  p. 
1877,  §  23.)  The  fact  that  the  defendant  has  never  obtained  the 
consent  required  by  the  Constitution  is  conclusive  aisainst  its  ri^ht 


STATE  OF  NEW  TOBK  V.  BROOKLYN,   ETC.,  BY.  00.    457 

to  oonstract  or  operate  a  railroad  on  Atlantic  avenue.  (Const., 
art.  3,  §  18 ;  Laws  of  1854,  chap.  141,  §  1 ;  Laws  of  1860,  chap.  10, 
§  1;  Laws  of  1873,  chap.  863,  p.  1377,  §  23 ;  Laws  of  1839,  chap. 
218,  S  1 ;  In  the  Matter  of  Oliver  Lee  &  Co.  Bank,  21  N.  Y.  12 ; 
People  ex  rel.  v.  Trustees  of  Fort  Edward,  70  id.  28 ;  Falconer  v'. 

B.  &  J.  E.  K  Co.,  69  id.  491 ;  Laws  of  1875,  chap.  606,  §  4.)  It 
k  not  competent  for  a  railroad  corporation  to  lease  its  road  to  an 
individnal.  (Woodruff  v.  Erie  R.  R.  Co.,  13  N.  Y.  Weekly  Dig., 
No.  7,  Nov.,  1881,  p.  162;  Abbott  v.  Johnstown,  G.  &  K.  R.  ft. 
Co.,  9  N.  Y.  Weekly  Dig.  545 ;  80  N.  Y.  27.)  The  sole  right  ac- 
quired by  Mr.  Richardson  as  purchaser  of  the  franchises  and  privi- 
leges of  the  Brooklyn  and  Jamaica  R.  R.  Co.  was  to  associate  with 
himself,  as  such  purchaser,  other  persons,  and  to  acknowledge  and 
file  articles  of  association  as  prescribed  by  statute.  (Laws  of  1854, 
chap.  282,  §  1 ;  Laws  of  1873,  chap.  469,  §  1 ;  chap.  710,  §  1 ;  Laws 
of  1874,  chap.  480;  Laws  of  1876,  chap  440;  Laws  of  1869,  chap 
917,  §  9 ;  Laws  of  1875,  chap.  108.)  The  lease  from  the  Atlantic 
Avenue  R.  R.  Co.,  to  the  Long  Island  R.  R.  Co.  is  void  upon  its 
izce  as  being  against  public  policy.  (1  Redfield  on  Railways  [5th 
ed.],  617;  T.  &  R.  R.  R.  Co.  v.  Kferr,  17  Barb.  601;  Copeland  v. 
Citizens'  Gas  Co.,  61  id.  60 ;  Wood  v.  Truckee'  Co.,  24  Cal.  274 ; 
Thomas  v.  W.  J.  R.  R.  Co.,  11  Otto,  71 ;  Abbott  v.  J.  G.  &  K.  R. 
R.  Co.,  9  N.  Y.  Weekly  Dig.  545;  80  N.  Y.  27;  Laws  of  1839, 
diap.  218,  §  1.)  The  act  of  1876,  which  grants  the  right  to  use 
Bteam  power  upon  Atlantic  avenue,  is  unconstitutional.  (Const.,  art. 
8,  §  18 ;  Laws  of  1876,  chap  177,  p.  166 ;  Matter  of  Gilbert  El.  Ry. 
Co.,  70  N.  Y.  370.)    The  act  of  1876  is  also  invalid,  in  that  it  im- 

J  airs  the  obligation  of  the  contract  by  which  the  Brooklyn  and 
amaica  aud  l^ng  Island  companies  agreed  not  to  use  or  permit  the 
nse  of  steam  upon  Atlantic  avenue.  (U.  S.  Const.,  art.  1,  §  10 ; 
Laws  of  1859,  chap.  444,  §  6 ;  Laws  of  1859,  chap.  484,  §  9 ;  Laws 
of  1860,  chap.  92,  |  7 ;  chap.  100,  §  2 ;  chap.  460,  §  4;  Laws  of  1873, 
chap.  432,  §  2.)  The  grant  of  the  right  to  use  steam  upon  At- 
lantic avenue,  as  contained  in  the  act  oi  1876,  even  if  it  be  a  valid 
law,  is  by  the  express  terms  of  the  grant  limited  to  the  corporations 
therein  named,  and  is  not  assignable.  (Blackwell  v.  Wiswell,  14  How, 
Pr.  257 ;  Harding  v.  The  St^nb't  Munich,  5  Law  Rep.  106 ;  Men- 
denshall  v.  Klinch,  51  N.  Y.  246.)  If,  for  any  of  the  reasons 
heretofore  advanced  on  the  part  of  the  plaintijS,  the  act  of  the 
defendant  in  constructing  and  operating  a  steam  railway  upon 
Atlantic  avenue  be  unlawnil,  then  those  acts  constitute  a  nuisance, 
and  should  be  enjoined  by  this  court.  (Davis  v.  The  Mayor,  14 
N.  Y.  514,  525 ;  People  v.  Kerr,  27  id.  193 ;  Fowler  v.  Saunders, 
Cro.  Jomes,  446 ;  King  v.  Russell,  6  East,  427 ;  Rex  v.  Carlisle,  6 

C.  &  P.  636 ;  Rex  v.  Cross,  3  Camp.  226 ;  Rex  v,  Jones,  id.  230 ; 
Rex  V.  Moore,  3  B.  &  A.  184 ;  Comm.  v.  Passmore,  1  S.  &  R.  219 ; 
Bex  V.  Wardy  4  Ad.  &  £1.  334 ;  People  v,  Cunningham,  1  Denio, 
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524;  Hart  v.  The  Mayor,  9  Wend.  571 ;  2  Story's  Eq.,  §§  921, 922; 
Atty.-Gen.  v,  Cohoes  Co.,  6  Paige,  143 ;  Haines  v.  Baker,  Amb. 
158  ;  Samson  v.  Smith,  8  Sim.  272 ;  Spencer  v.L.&'B.  R.  R.  Co., 
id.  193 ;  Atty.-Gen.  v.  Richards,  2  Anst.  603 ;  Coming  v.  Lowerre, 
6  Johns.,  Ch.  439.)  The  commissioners  were  not  bfiScers  or  agents 
of  tlie  State,  but  were  officers  of  the  court  by  whom  they  were 
appointed,  and  were  not  acting  solely  in  the  interest  of  the  State, 
but  in  the  interest  of  the  property-owners  upon  whose  appUcation 
they  were  appointed.  (Laws  of  1859,  chap.  481,  §  1 ;  JSeard  v. 
City  of  Brooklyn,  31  Barb.  149  ;  McCullough  v.  Mayor,  23  Wend. 
459 ;  Lake  v.  Trustees  of  Williamsburgh,  4  Denio,  623  ;  Trustees 
of  Dartmouth  College  v.  Woodward,  4  Wheat,  518 ;  UniverBity 
V.  People,  99  U.  S.  309 ;  State  Bk.  of  Ohio  v.  Knoop,  16  How. 
369 ;  New  Jersey  v.  Wilson,  7  Cranch,  164.)  There  cannot  be  an 
extra  allowance  where  the  subject-matter  is  a  mere  right,  not 
involving  any  claim  of  property,  e.g.,  a  suit  for  an  injunction. 
(People  V.  N.  Y.  &  S.  L  F.  Co.,  68  N.  Y.  71 ;  Atlantic  Dock  Co. 
V.  Libbey,  45  id.  499;  Grissler  v.  Stuyvesant,  67  Barb.  81.) 
Even  if  it  be  conceded  that  the  State  was  a  party  to  the  contract, 
it  by  no  means  follows  that  it  could  abrogate  it.  (Hall  v.  Wis- 
consin, 103  U.  S.  5, 11 ;  Walker  v.  Whitehead,  16  Wall.  314,  317.) 
The  position  taken  that  it  is  beyond  the  scope  and  power  of  the 
legislature  to  abridge  its  legislative  powers  by  contract  is  untenable. 

feith  V.  Clark,  97  II.  S.  474;  Murray  v.  Charleston,  95  id.  444; 

ew  Jersey  v.  Yard,  id.  104;  Harrington  v.  Tennessee,  id.  679; 
Humphrey  v.  Pegues,  16  Wall.  244 ;  Wilmington  R.  R.  Co.  v. 
Reid,  13  id.  264 ;  Home  of  the  Friendless  v.  Rouse,  8  id.  430 ; 
McGee  v,  Mathias,  4  id.  143 ;  JefEerson  B'k  v.  Skelby,  1  Black, 
436 ;  Dodge  v.  Woolsey,  18  How.  [CT.  S.]  331 ;  Gordon  v.  Appeal 
Tax  Court  [3  How.],  15  Curtis,  338.)  The  provision  of  the  con- 
tract prohibiting  the  use  of  steam  was  authorized  by  the  act  of 
1860,  which  preceded  it,  and  also  validated  by  the  subsequait 
legislation,  which  confirmed  the  contract  and  recognized  it  as  in 
force.  (Laws  of  1873,  chap.  432,  §  2 ;  Brown  v.  Mayor,  63  K  Y. 
239.)  There  is  no  force  in  the  contention  that  treating  the  con- 
tract in  question  as  a  simple  relinquishment  of  the  right  to  use 
steam  on  the  avenue,  the  companies  were  at  liberty  to  resume  the 
use  of  steam  at  pleasure,  if  the  legislature  so  authorized.  (Fletcher 
v.  Peck  [6  Cranch],  2  Curtis,  837.)  The  provision  of  the  act  of 
1860  (Chap.  460),  making  the  contract  binding  upon  any  corpora- 
tion using  the  road,  and  the  act  of  1859  (Chap.  484,  §  6),  prohibit- 
ins  the  use  of  steam  and  repealing  all  laws  authorizing  its  use  by 
eitner  of  the  companies,  amount  to  a  covenant  upon  the  part  of 
the  State  that  it  would  not  thereafter  restore  the  right  to  use 
Bteam.  (Binghamton  Bridge,  3  Wall.  51,  81;  Bridge  Proprietore 
V.  Hoboken  Co.,  1  id.  116.)  The  constitutional  provision  ^pro- 
hibiting a  State  from  passing  a  law  impairing  the  obligations  of 
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contracts  equally  prohibits  a  State  from  enforcing,  as  a  law,  an 
enactment  of  that  character,  from  whatever  source  originating. 
(Williams  v.  Bluffy,  96  U.  S.  184 ;  Farrington  v,  Tennessee,  95  id. 
682.)  The  burden  of  proof  is  on  the  deiendant  to  show  its  right 
to  maintain  and  operate  a  railroad  upon  Atlantic  avenue,  and  to 
use  steam  power  tnereon.  (People  v.  Utica  Ins.  Co.,  15  Johns. 
387;  Angeli  and  Ames  on  Corporations,  §  756 ;  High  on  Ex.  Rem., 
§  652;  People  v.  Thatcher,  55  K  Y.  528.) 

E.  B.  Hinsdale  and  William  C.  De  Witt  for  respondent. 

The  defendant's  incorporation  and  the  consolidation  of  the  two 
former  corporations  leading  thereto  were,  in  all  respects,  valid. 
Jaws  of  1869,  chap.  917 ;  Hentz  v.  L.  I.  R  R.  Co.,  3  Barb.  646 ; 
Peooie  V.  K  Y.  C.  &  H.  R.  R.  R.  Co.,  74  N.  Y.  302 ;  Pierce  on 
Baiiroads,  254.  The  defendant  had  a  lawful  right  to  cross  the 
Boutherly  sidewalk  and  half  of  Atlantic  avenue,  to  the  old  railroad 
bed  of  the  Long  Island  Railroad  Company,  in  the  centre  of  that 
avenue.  (Bissell  v.  N.  Y.  C.  R.  R.  Co.,  23  N.  Y.  61 ;  Walton  v. 
Lift,  14  Barb.  216.)  Aside  from  constitutional  questions,  the  use 
of  defendaant's  cars  upon  Atlantic  avenue,  under  the  contract 
with  the  Long- Island  Railroad  Company,  was  authorized  by  law. 
(Fisher  v.  N.  Y.  C.  cfe  H.  R.  R.  R.  Co.,  46  N.  Y.  644 ;  Bloessburgh 
&  C.  R.  R.  Co.,  V.  Tioga  R.  R.  Co.,  1  Abb.  Ct.  of  App.  Dec.  149  ^ 
Parker  v.  R.  &  S.  R.  R.  Co.,  16  Barb.  315.)  The  act  of  1876 
restoring  the  use  of  steam  power  upon  the  old  railroad  bed  of 
Atlantic  avenue  by  the  corporation  in  possession,  thereof,  or  its 
lessees,  was  constitutional  and  vaKd.  (Ft.  Plain  Bridge  Co.  v. 
Smith,  30  N.  Y.  44 ;  Cayuga  Bridge  Co.  v.  Magee,  2  Paige,  116 ; 
Matter  of  Binghamton  Bridge  Co.,  3  Wall.  51 ;  reversing  27  N.  Y. 
87;  B.  &  L.  R.  R.  v.  S.  &  L.  R.  R.,  2  Gray,  1 ;  Mohawk  Bridge 
Co.  V,  Utica  R  R.,  6  Paige,  554 ;  C.  R.  feridge  Co.  v.  Warren 
Bridge  Co.,  11  Peters,  420 ;  Richmond  R.  R.  Co.  v.  L.  R.  R.  Co., 
13  How.  [IJ.  S.]  71 ;  People  v.  Bowen,  30  Barb.  27 ;  B.  &  N.  Y. 
R.  R  V.  Dudley,  14  N.  Y.  366  ;  Saratoga  P.  R  Co.  v.  Thatcher, 
11  id.  102;  Matter  of  N.  Y.  El.  R  R  70,  id.  327;  Rogers  v. 
Bradfihaw,  20  Johns.  735 ;  Jerome  v.  Ross,  7  Johns.  Ch.  315-342 ; 
Newton  v.  Conmi'rs  of  Mahoning,  100  U.  S.  548  ;  People  v.  L.  L 
R  R  Co.,  9  Abb.  N.  C.  181.)  The  contract  made  vrith  the  com- 
miadoners  under  the  act  of  1859  did  not  operate  to  prohibit  the 
future  use  of  steam  power  at  an  v  time  thereafter  when  the  le^la- 
tore  should  see  fit  to  grant  the  right.  Newton  v.  Comm's  of 
Mahoning,  100  TT.  S.  548 ;  Presbyterian  Church  v.  New  York,  5 
Cow.  538 ;  Britton  v.  The  Mayor,  21  How.  Pr.  251 ;  Matter  of 
Oliver  Lee,  21  N.  Y.  9 ;  Cooley  on  Const.  Lim.,  §  340,  etc.)  A 
railroad  lawfully  in  a  public  street  is  not  a  nuisance.  (Kellinger  v. 
Forty-sectond  Street  R  R.  Co.,  50  N.  Y.  206  ;  People  v.  Kerr,  27 
id.  188;  Wager  v.  T.  U.  R  R  Co.,  25  id.  526;  In  re.  Prospect 
Park  &  C.  I.  R  R.  Co.,  8  Hun,  30.) 
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FmcH,  J. — ^The  qnestions  ar^ed  in  this  case  are  numeroufi  and 
important,  but  are  not  all  within  a  just  construction  of  the  issue 
raised  by  the  pleading.  The  action  was  brought  by  the  State, 
through  its  attomej-general,  against  the  defendant  corporation,  to 
restrain  it  from  running  its  cars  and  locomotives  along  and  upon 
Atlantic  avenue,  in  the  city  of  Brooklyn.  The  defendant  is  sued 
bj  its  corporate  name ;  it  is  soueht  to  be  enjoined  as  a  corporation ; 
and  its  existence  as  such  is  nowhere  in  the  complaint  denied.  Its 
right  to  run  its  cars  from  Atlantic  avenue  to  Bnghton  Beach  is  not 
questioned  or  challenged ;  and  while  its  origin,  as  the  product  of  a 
consolidation,  is  stated,  and  the  lines  of  the  two  absorbed  compa- 
nies, as  laid  down  on  their  respective  maps,  are  alleged  to  have 
been  parallel  and  competitive,  vet  the  corporate  existence  of  the 
defendant  is  assumed,  and  the  fair  scope  and  purpose  of  the  action 
is  not  to  assail  its  existence  and  adjudge  its  usurpation  of  corporate 
rights,  but  to  keep  it  within  its  chartered  limits  and  the  boundaries 
oi  its  franchise.  If  there  are  defects  in  its  organization,  it  will  be 
time  enough  to  consider  them  wlien  the  rights  which  it  exercises 
are  in  some  form  directly  menaced.  The  investigation,  therefore, 
will  be  narrowed  to  two  questions,  viz. :  Whether  the  defendant 
has  the  ri^ht  to  run  its  trains  on  Atlantic  avenue  at  all ;  and,  if  it 
has,  whether  it  is  at  liberty  to  operate  them  by  steam. 

What  was  known  as  the  Brooklyn  and  Jamaica  Bailroad  Com- 
pany was  organized  in  1832  (Chap.  256),  and  was  authorized  to 
construct  ana  maintain  a  railroad  with  a  single  or  double  track, 
"  and  with  such  appendages  as  may  be  deemed  necessary  for  the 
convenient  use  of  the  same,"  from  any  eligible  point  in  the  village 
of  Brooklyn  to  any  point  within  the  village  of  Jamaica,  and  also 
of  constructing  and  using  a  single  or  double  lateral  railroad,  south- 
ward to  the  Uien  village  of  Flatbush,  and  northward  to  Flushing. 
It  was  further  providra  that  it  should  make  use  of  no  street  or 
lane,  nor  run  with  steam  power  within  the  village  limits  without 
the  permission  of  the  corporate  authorities  of  Brooklyn  first  had 
and  obtained.  The  companv  constructed  its  road,  and  began  its 
operation  in  1835.  It  obtained  by  purchase  or  condenmation  a 
right  of  way,  eighfr  feet  wide,  upon  and  along  what  has  since 
become  a  part  of  Atlantic  avenue,  in  the  city  of  Brooklyn,  and 
operated  its  road  with  steam,  presumably  with  the  consent  of  the 
village  autliorities. 

In  1831  the  Long  Island  E.  R  Co.  was  chartered  (Chap.  178) 
and  authorized  to  build  a  single  or  double  track,  with  such  append- 
ages as  it  deemed  necessary,  from  a  point  in  or  near  Oreenport 
through  the  middle  of  Long  Island  to  the  water's  edge  in  the  vil- 
lage of  Brooklyn,  at  a  point  to  be  designated  by  its  trustees,  and  to 
pri?sorilie  *'  by  what  force  the  carriages  to  be  used  thereon  may  be 
propelled,"'  but  was  put  under  a  condition,  as  in  the  case  of  the 
prior  company,  not  to  use  any  street  or  lane,  or  run  with  steam 
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-power  in  Brooklyn  without  the  previous  permiflBion  of  its  trus- 
tees. This  road  obtained  the  permission  and  was  operated  by  steam. 
In  1836  (Ohap.  94J  the  Brooklyn  and  Jamaica  Gompnay  was  author- 
ized to  lease  or  sell  its  road  to  the  Long  Island  Company,  and  ap- 
pears to  have  made  si^ch  lease  at  about  that  date,  wnich  was  sur- 
rendered in  1860  and  renewed  at  some  time  in  1867.  Tlie  Long 
Island  Company  was  further  authorized  in  1839  (Chap.  277),  to 
build  any  branch  railroads,  "  in  any  part  of  Long  Island,"  as  it 
sLoald  deem  expedient  and  necessary,  in  cases  where  the  land-hold- 
ers offered  the  land  required  free  of  expense. 

In  1853  (Chap.  220)  an  act  of  the  legislature  provided  that  every 
r&ilroad  company  on  Long  Island,  whose  road  had  been  constructed 
and  was  in  use,  should  have  the  right  to  propel  its  cars  with  "  the 
like  motive  power"  as  that  then  emploved,  upon  condition  that  the 
strip  of  land  on  the  south  side  of  Atlantic  avenue,  between  Go- 
wanus  lane  and  Classen  avenue,  should  be  ceded  to  the  city  of 
Brooklyn  for  a  public  street,  by  the  Brooklyn  and  Jamaica  Com- 
pany, wliich  owned  the  same,  and  both  parties  were  authorized  to 
contnust  accordingly.  In  1855  that  agreement  was  made,  both 
companies  joining  in  it,  and  the  city,  in  exchange  for  the  land  re- 
ceived by  it,  giving  to  the  railroads  a  right  of  way  thirty  feet  wide 
tlirongh  the  center  of  Atlantic  avenue,  and  the  full  right  and  au- 
thority to  operate  their  roads  by  steam. 

It  IS  entirely  clear,  therefore,  that  at  the  date  of  this  contract, 
eacli  of  the  two  companies  by  force  of  their  charters,  by  the  assent 
of  the  village  and  the  city  of  Brooklyn,  and  by  the  contract  with 
the  latter  made  under  legislative  sanction,  had  acquired  and  pos- 
sessed the  right  to  operate  their  roads  with  steam  power  upon  and 
along  Atlantic  avenue  in  Brooklyn.  It  remains  to  see  how  the  de- 
fendant became  a  sharer  in  that  ri^ht. 

In  1865  the  Brooklyn  and  Jamaica  Company  mortgaged  its  prop- 
erty and  franchises  in  the  usual  form.  Th^t  mort^a^  was  fore- 
closed, and,  upon  the  sale  ordered  by  the  court,  all  Sie  property 
and  franchises  mortgaged  were  purchased  by  William  Bichardson, 
who  thereafter,  and  in  1874,  conveyed  all  his  rights  to  the  Atlantic 
Avenue  R.  R.  Co.  This  corporation  was  already  in  existence,  hav- 
ing filed  its  articles  of  association  under  the  General  Railroad  Act 
on  the  Ist  day  of  May,  1872,  and  its  route  including  Atlantic  avenue 
and  other  streets  of  the  city.  It  is  claimed  that  this  conveyance 
was  inoperative  on  the  ground  that  under  the  statute  the  purchaser 
could  only  associate  wim  himself  other  persons  and  so  form  a  new 
corporation  to  which  the  property  and  franchises  could  be  transfer- 
red. That  is  a  plain  misconstruction  of  the  act.  H^ws  of  1854, 
chap.  282,  §  1 ;  Laws  of  1873,  chap.  469,  §  1,  and  chap.  710,  §  1.) 
Beiore  these  acts  were  passed,  such  a  railroad  mortgage,  while  it 
certainly  covered  the  special  and  peculiar  franchises  of  the  com- 
pany, conld  with  difficulty  be  construed  to  cover  its  corporate  life, 
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or  right  to  be  a  corporation,  and  the  Bnbject  created  doubts.  That 
right,  it  was  argued,  could  scarcely  be  said  to  pass  to  a  purchaser 
by  yirtae  of  his  purchase,  and  could  only  be  giyen  bj  the  authority 
oi  the  State.  Unless,  therefore,  the  purchaser  could  find  some 
corporate  body  in  existence,  capable  of  holding  and  exercising  the 
franchises  purchased,  he  stood  m  the  awkward  predicament  of  own- 
ing a  property  which  it  was  not  certain  he  could  either  use  or  sell 
It  was  to  cure  this  difficulty  that  the  act  of  1854  and  its  subsequent 
amendments  were  designed.  In  the  absence  of  an  existing  corpo- 
ration, capable  of  taking  and  exercising  the  franchises  sold,  the 
purchaser  was  authorized  to  create  a  new  corporation  for  the  pnr- 
poses  of  the  transfer,  but  whose  corporate  life  came  from  the  grant 
and  authority  of  the  State.  It  is  quite  eyident  that  this  authority 
was  intended  only  to  meet  a  possible  emergency,  and  not  at  all  to 
preyent  a  sale  or  transfer  to  a  corporation  already  existing,  and 
capable  under  the  law  of  its  creation  of  holding  the  property  and 
exercising  the  franchises  which  passed  to  the  purcnaser  by  the 
mortgage  sale.  We  think,  therefore,  that  the  deed  of  Richardson  was 
operatiye  to  comer  to  the  Atlantic  Ayenue  Company  all  the  property 
and  rights  of  the  mortgagor  except  barely  the  corporate  liie  of  the 
latter ;  and  that  the  omission  of  the  purchasing  company  to  file  a 
map  of  its  line  thus  acquired  was  of  no  consequence,  since  it 
bouglit  a  road  already  constructed  and  in  existence. 

In  1877  the  Atlantic  Ayenue  Company  leased  all  that  portion  of 
its  road  from  near  Flatbus  hayenue  to  the  city  line  to  the  Long  Island 
Company,  and  in  1879  both  companies  joined  in  a  contract  with 
the  defendant  by  which  the  latter  was  authorizied  to  operate  its 
trains  oyer  the  road  of  the  former  on  Atlantic  ayenue.  The  right 
of  the  defendant,  as  deriyed  from  such  two  companies,  to  run  its  cars 
oyer  Atlantic  ayenue,  is  entirely  plain,  if  its  contract  was  yalid, 
and  if  it  had  or  acquired  the  ri^ht  to  make  the  necessary  connection 
by  crossing  the  south  line  of  me  ayenue.  Both  of  these  proposi- 
tions are  here  in  dispute. 

The  inyalidity  of  the  contract  is  put  mainly  upon  two  grounds, 
each  of  which  aims  to  modify  if  not  repneal  the  proyisions  of  the 
act  of  1839  (Chap.  218,  §  1)  by  the  authority  of  which  the  oontract 
was  made.  That  act  made  it  lawful  for  any  railroad  corporation 
to  contract  with  any  other  railroad  corporation  "  for  the  nse  of 
their  respectiye  roads,  and  thereafter  to  use  the  same  in  such  man- 
ner as  niay  be  prescribed  by  said  contract."  It  is  argued  that  the 
constitutional  proyision  of  1875  (Art.  3,  §  18)  is  a  restriction  upon 
legislatiye  power,  and  applies  to  the  act  of  1839,  and  forbids  a  con- 
tract under  it  for  running  through  the  streets  of  a  city  without  first 
obtaining  the  prescribed  consents.  But  the  prohibition  inyoked  is 
one  against  future  legislation,  and  has  no  reference  to  preyiously 
existing  laws.  It  commands  the  legislature  not  to  ^^  pass^  a  priyate 
or  local  bill,  for  certain  specified  purposes,  and  ordains  that  tiiose 
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purposes  shall  be  accomplished  thron^h  tlie  aid  of  general  laws,  and 
then  restrains  their  range  bj  a  further  condition,  that  even  bj  a 
general  law  the  legislature  shall  not  authorize  ^^  the  construction  or 
operation  of  a  street  railroad"  except  in  certain  cases.  The  whole 
scope  of  tlie  section  is  to  dictate  to  the  law-making  power  what  it 
may  or  may  not  do  thereafter,  what  bills  it  may  pass  and  what  it 
fihall  not,  and  not  at  all  to  affect  or  act  upon  the  past  legislation 
which  at  the  time  was  entirely  lawful.  We  have  neretoiore  de- 
clared this  doctrine  so  plainly  as  to  make  unnecessary  a  more  de- 
tailed discussion.  In  tne  matter  of  the  Gilbert  Elevated  Ry.  Co., 
70  N.  Y.  361.  But  it  is  further  claimed  that  under  the  act  of  1876, 
known  as  the  Bapid  Transit  Act,  the  defendant  could  not  acquire 
the  right  by  contract  or  otherwise  to  operate  a  railroad  along  or 
upon  me  city  streets  and  avenues,  except  in  accordance  with  the 
terms  and  conditions  of  that  act,  and  that  the  latter  is  so  repugnant 
to  and  inconsistent  with  the  provisions  of  the  general  act  of  1850, 
as  to  make  it  plain  that  the  latter  is  no  longer  in  force  as  to  railroads 
mnning  "over,  under,  through  or  across^'  streets,  avenues  and 
places.  But  the  Bapid  Transit  Act  expressly  provides  that  it 
'*  shall  not  be  construed  to  repeal  or  in  any  manner  afiect  chapter 
140  of  the  Laws  of  1850,"  etc.  It  is  our  duty  to  obey  the  mandate 
and  not  undertake  to  construe  the  act  in  a  manner  wliich  the  legis- 
lature has  forbidden.  We  entertain  no  doubt,  therefore,  that  the 
contract  of  the  defendant  with  the  two  companies  occupying  At- 
lantic avenue  was  valid,  and  gave  it  the  right  to  run  its  cars  upon 
that  avenue. 

But  the  question  now  comes  whether  it  could  get  there,  and 
whether  its  connection  with  the  other  roads  was  lawnil  I  Its  main 
line  approached  the  avenue  nearly  at  right  angles.  By  its  charter 
its  terminus  in  Brooklyn  was  '*  at  or  near  Atlantic  avenue."  Its 
line,  as  shown  upon  the  map  and  survey  filed,  stopped  twelve  feet 
south  of  the  south  line  of  the  avenue.  To  reach  the  tracks  in  that 
highway  and  connect  witli  it,  what  is  called  in  i*ailroad  parlance  a 
"  i"  was  built.  A  double  track  curving  to  the  westward  was  laid 
across  the  south  line  of  the  avenue  and  joined  to  the  tracks  in  its 
center,  and  a  similar  curve  at  the  east  united  with  the  avenue  rails 
in  that  direction.  These  connecting  tracks  were  built  by  the  Long 
Island  Company,  but  paid  for  by  the  defendant,  and  were  laid  in 
pursuance  of  the  contract  between  the  two  companies,  and  for  the 

I>Qrpose  of  making  their  arrangement  effectual.  Similar  tracks  had 
ong  existed  before,  though  not  in  the  same  precise  place,  which 
had  been  used  by  Long  Island  Company  as  a  means  of  reacning  its 
depot  south  of  tne  avenue,  and  for  purposes  of  handling  freight. 
On  this  state  of  facts  it  is  insisted  on  benalf  of  the  appellant  that 
these  connecting  curves  constitute  a  new,  separate  and  independent 
ndlroady  which  could  not  be  laid  across  or  upon  the  avenue  without 
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all  the  steps  and  conditions  applicable  to  a  newly  organized  street 
railway. 

Our  first  inquiry  then  is,  whether  these  connecting  curves  are  a 
separate  and  independent  line,  or  a  part  of  the  authorized  and 
chartered  line  of  the  defendant  on  the  one  hand,  or  the  Long 
Island  road  on  the  other  I  Under  its  chai*ter,  the  northern  terminus 
of  the  defendant's  line  was  '^  at  or  near  Atlantic  avenue,"  and  the 
question  raised  is,  whether  by  force  of  that  phraseology  its  terminns 
was  necessarily  south  of  the  avenue,  or  might  be  adopted  at  any 
point  within  it  ?  In  the  case  of  The  Farmers'  Turnpike  Co.  v. 
Coventry  (10  Johns.  389),  the  words  "  to  the  city  of  Hudson"  were 
held  not  to  terminate  the  road  at  the  bounds  of  the  city,  but  carried 
it  within  the  city  limits,  and  that  such  words  must  have  a  reason- 
ble  interpretation.  In  the  Mohawk  Bridge  v.  The  Utica  & 
Schenectady  Railroad  Go.  (6  Paige,  654),  the  words  "  at  or  near'' 
the  city  oi  Schenectady  were  held  to  give  the  right  to  enter  the 
city  limits.  The  chancellor  said  that  the  word  "  at,"  when  it  pre- 
cedes the  name  of  a  place  and  denotes  situation,  frequently  means 
the  same  as  in  or  within.  And  in  Mason  v.  Brooklyn  City& 
Newtown  E.  E.  Co.  (35  Barb.  377),  the  words  "  to  terminate  at 
Newtown"  were  held  not  to  stop  the  road  at  its  boundary,  but  to 
permit  it  to  pass  within.  Of  course  the  circumstances  of  a  particu- 
lar case  must  affect  the  construction,  but  we  see  nothing  in  the 
facts  before  us  to  indicate  that  the  charter  was  intended  to  prevent 
the  company  from  crossing  the  south  line  of  the  street,  and  making 
its  termmus  in  the  center,  where  it  could  connect  with  another  line. 
The  fact  that  its  line  as  mapped  stopped  shoi*t  of  that  point  is  not 
conclusive.  The  same  fact  existed  in  the  case  last  above  cited,  and 
the  court  held  that,  while  the  map  was  decisive  on  a  question  of 
route,  it  could  not  work  a  change  of  the  teiinini,  or  an  abandon- 
ment of  a  portion  of  the  authorized  road.  In  tlie  present  case  even 
the  appellant  would  be  obliged  to  concede  that  notwithstandingthe 
map  med  the  defendant  could  build  the  omitted  twelve  feet,  xi  it 
could  do  that  it  could  go  to  the  center  of  the  avenue  if  the  language 
of  the  charter  permitted.  The  map  required  to  be  filed  is  intended 
mainly  for  the  purpose  of  acquiring  property  necessary  to  be  taken, 
and  is  sufficient  if  it  shows  the  alignment  and  profile  without  show- 
ing air  the  connections,  turnouts  and  switches.  But  the  Long 
Island  road  had  a  right  to  cross  the  south  line  of  the  avenue.  It 
had  done  so  for  years.  By  its  charter  it  had  the  right  to  build  snch 
appendages  as  it  deemed  necessary,  and  even  branches  where  the 
land  was  offered  without  expense.  Its  built  these  curves  for  a  pn^ 
pose  consistent  with  its  business  and  because  deemed  necessary  to 
its  successful  conduct,  and  with  the  consent  of  adjoining  land- 
holders. These  facts,  taken  in  connection  with  the  provisions  of  the 
act  of  1850,  which  give  the  right  to  anjr  company  "  to  inta-sect, 
join  and  unite  its  railroad  with  any  other  railroad  Def  ore  constructed, 
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at  any  point  upon  its  route,  and  upon  the  grounds  of  such  other 
company,  with  the  necessary  tnm-onts,  sidings,  and  switches  and 
other  conveniences  in  furtherance  of  the  objects  of  its  connection  ^ 
(Laws  of  1850,  chap.  140,  §  28,  sub-div.  6),  seem  to  ns  to  make  it 
our  duty  to  hold  that  these  curves  were  authorized  by  the  charters 
of  the  companies,  and  were  in  no  just  sense  or  respect  a  separate 
and  independent  road.  As  a  consequence  the  objections  founded 
upon  that  idea,  that  the  curves  were  in  excess  of  defendant's  char- 
ter, that  the  common  council  did  not  consent,  that  a  map  of  the 
corves  was  not  filed,  that  their  construction  was  prohibited  by  the 
charter  of  1873,  and  that  the  constitutional  consents  were  not  given, 
seem  to  us  without  force  and  inapplicable  to  the  real  situation.  In 
reaching  this  conclusion  we  have  not  overlooked  what  are  claimed 
to  be  the  alleged  admissions  in  the  answer.  It  would  be  an  un- 
reasonable and  too  rigid  construction  to  hold  that  they  related  to 
the  terminus  of  the  line  instead  of  to  its  general  route. 

The  question  which  remains  is  the  most  important  of  all.  It  is, 
irhether  the  defendant  is  entitled  to  run  its  trains  on  Atlantic 
avenue  by  steam-power  t  Whether  that  question  is  fairly  in  the 
case  has  occasioned  us  not  a  little  of  doubt  and  hesitation.  It  would 
not  be  an  unreasonable  construction  of  the  complaint  that  it  chal- 
lenged only  the  defendant's  right  to  ran  on  Atlantic  avenue ;  but 
as  another  construction  is  possible,  and  the  question  of  motive 
power  has  been  very  fully  and  ably  argued  on  both  sides,  we  have 
thought  it  best  to  meet  it. 

In  1859  the  Brooklyn  and  Jamaica  Company  and  the  Long 
Island  Company  were  running  their  trains  up  and  along  Atlantic 
avenue  rightfully,  and  with  the  full  authority  and  consent  of  the 
State  and  the  city.  In  that  year  the  legislature  passed  an  act  (Laws 
of  1869,  chap.  484)  to  provide  for  the  closing  oi  the  tunnel  of  the 
Long  Ishmd  Bailroad  Company,  in  Atlantic  street,  and  for  the  re^ 
Unouishment  by  said  company  of  its  right  and  to  use  steam  power 
witnin  the  city  of  Brooklyn.  The  act  authorized  the  common 
council,  upon  tne  petition  of  a  majority  of  land  owners  within  the 
district  oi  proposed  assesment,  to  apply  to  the  Supreme  Court  for 
the  appoint  of  three  commissioners,  who  should  be  empowered  to 
contract  with  the  Long  Island  Company  and  the  Brooklyn  and 
Jamaica  Kailroad  Company,  to  relinquish  the  use  of  steam  within 
the  city  limits,  in  consideration  of  a  payment  not  exceeding 
$125,000,  which  sum  was  to  be  raised  by  assessment  upon  property 
benefited,  within  a  certain  specified  area.  The  act  provided  that 
upon  the  confirmation  of  the  report  of  the  commissioners  the  right 
ot  tlie  two  companies  to  use  steam  power  within  the  city  limits 
should  end,  and  repealed,  as  of  that  date,  all  laws  conferring  such 
right  The  contract  was  made  accordingly,  the  assessment  levied 
and  the  money  collected  and  paid,  and  the  nVht  to  use  steam  sur- 
rendered. The  road  was  thereafter  operated  by  horse  power  until 
9A.^kRRCaB.-80 
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1876,  a  period  of  about  sixteen  years.  In  that  year  came  a  change 
of  purpose.  The  common  council  of  Brooklyn,  on  the  13th  of 
March,  passed  a  resolution  permitting  and  authoiiziug  the  use  and 
operation  of  steam,  and  steam  locomotives  and  cars  on  Atlantic 
avenue,  between  Flatbush  avenue  and  the  city  line,  by  the  Atlan* 
tic  Avenue  Railroad  Company,  or  any  railroad  company  acquiring, 
by  lease  or  otherwise,  the  right  so  to  use  and  operate  the  railroad 
on  such  avenue.  In  the  succeeding  month  the  legislature  enacted 
that  it  should  be  lawful  for  the  Atlantic  Avenue  Company,  and  the 
Long  Island  Company  as  its  lessee,  to  run  cars  over  the  road  on  the 
avenue,  from  the  city  line  to  Flatbush  avenue  by  steam  power, 
subject  to  such  rules  and  regulations  as  the  city  of  Brooklyn  might 
prescribe.  Immediately  after  the  passage  of  this  act  the  Atlantic 
Avenue  road  resumed  the  use  of  steam  power,  and  in  1877  the 
Long  Island  Companv  re-laid  the  track  with  heavier  rail  and  better 
suited  for  the  use  of  locomotives,  and  thereafter  moved  its  traiDB  by 
£team.  In  1879  the  defendant,  under  its  contract  with  the  two 
companies,  ran  over  their  road  in  the  same  way. 

It  is  observable  that  the  right  of  the  two  companies,  the  Long 
Island  and  the  Atlantic  Avenue,  to  use  steam  power  under  the 
consent  of  the  city  and  the  authority  of  the  State  is  not  assailed. 
They  are  not  made  parties  defendant,  their  right  is  in  no  respect 
•challenged ;  and  it  would,  perhaps,  be  just  to  assume  it  as  conceded 
for  the  purposes  of  the  present  action,  and  so  limit  the  scope  of  the 
inquiry  to  the  question  whether  the  right  regained  by  them  conld 
lye  by  them  shared  with  or  transferred  to  the  defendant  corpora- 
tion. That,  at  all  events,  is  the  preliminary  inquiry.  The  Long 
Island  Company  had,  b^  its  charter,  the  express  right  to  prescribe 
by  what  motive  power  its  road  should  be  operated.  It  could  select 
and  use  any  appliance  it  pleased.  By  the  contract  of  1860  it  sub- 
mitted to  a  restriction  upon  that  power  which  excluded  steam. 
But  the  general  power  remained.  The  whole  range  of  choice  aod 
invention,  outside  of  the  one  excluded  motor,  was  left.  The  act 
of  1876  removed  that  restriction,  and  removing  it,  left  the  original 
charter  power  in  full  force  and  without  exception.  Thereafter  it 
eould  lawfully  choose  freely  and  unquestioned  what  motive  power 
should  be  usea  upon  its  road.  And  this  it  could  do  do,  not  only  as 
its  own  cars,  but  as  to  any  others  which  it  could  lawfully  permit  to' 
come  upon  its  road.  Bv  the  act  of  1839  it  was  empowered  to  con- 
tract with  any  other  railroad  cc^mpany ;  not  a  company  operated  by 
this  or  that  specific  motive  power,  but  operated  bv  any,  without 
regard  to  its  special  character ;  and  the  latter  could  use  Uie  road 
leased  for  such  use  in  such  manner  as  ^'  may  be  prescribed  by  said 
contract."  By  its  charter  and  by  the  act  of  1839  the  Long  Island 
Company  could  dictate  to  the  defendant  the  use  of  horses  or  per- 
mit it  to  use  steam.  It  did  the  latter,  and  lawfully  conferred  the 
authority.    It  should  be  remembered  that  the  use  of  steam  was 
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never  bj  contract  or  statute  forbidden  to  the  defendant.  On  the 
contrary,  it  was  organized  as  a  steam  railroad.  Wherever  it  could 
lawfully  go,  it  couM  go  with  its  own  authorized  motive  power,  un- 
til it  reached  a  locality  whei*e  steam  was  forbidden.  It  went  law- 
fully upon  Atlantic  avenue,  and  steam  was  not  there  and  then 
forbidden.     On  the  contrary,  it  was  expressly  authorized. 

The  question,  therefore,  comes  down. finally  to  the  validity  of 
the  legislative  authority  which  restored  the  use  of  steam  upon  the 
avenue.  And  here  the  absence  of  the  two  companies  most  deeply 
interested  in  that  question  makes  itself  very  strongly  felt,  it 
raises  an  inference  that  such  issue  was  not  intended  to  be  pre- 
sented for  our  determination,  but  in  the  view  we  take  of  the  case 
it  seems  to  us  best  to  waive  the  difficulty  and  determine  the  quee- 
tiou  as  between  the  present  parties  and  those  only. 

It  is  the  State  which  sues.  No  private  citizen  is  seeking  to 
vindicate  his  individual  rights.  That  would  present  a  very  dif- 
ferent case  from  the  one  befoi*e  us.  It  is  the  State,  representing 
the  whole  people,  which  seeks  to  restrain  the  defendant  from 
exercising  a  right  which  the  State,  representing  the  whole  people, 
expressly  conferred.  That  is  the  decisive  answer  except  as  to  the 
eoDstitntioQality  of  the  act  conferring  the  authority.  The  State 
saes  to  abate  a  public  nuisance,  to  stop  an  unlawful  act,  to  restrain 
an  usurped  authority.  But  that  is  not  a  public  nuisance  which  the 
State  has  expressly  authorized ;  that  is  not  an  unlawful  act  which 
the  statute  has  permitted ;  that  is  not  an  usurped  authority  which 
is  legitimate  and  granted  by  law.  The  State,  therefore,  must  fail, 
unless — and  that  is  the  final  inquiry — the  act  of  1876  restoring  the 
authority  is  unconstitutional  and  void. 

That  act  is  claimed  to  violate  the  provision  of  the  Constitution 
whidi  prohibits  the  passage  of  any  private  or  local  bill  granting 
^any  exclusive  privilege,  immunity  or  franchise  whatever." 
(Art  3,  §  18.)  No  "  exdusive  "  privilege  was  given.  The  resto- 
ration of  the  right  to  use  steam  power  was  neither  exclusive  nor  a 
monopoly.  The  monopoly  lay,  if  anywhere,  in  the  original  srant 
of  the  right  to  build  the  road  along  its  chosen  line.  The  machinery 
it  should  use,  the  power  it  should  adopt,  were  but  incidents  of  the 
right.  One  of  these  was  taken  away  and  then  restored.  This  was 
not  a  grant  of  a  new  franchise,  but  a  restoration  of  suspended 
charter  powers,  or  rather  the  removal  of  a  restriction  from  their 
full  and  complete  exercise.  The  Elevated  R  B.  Cases  (70  N.  Y. 
361,  327)  have  substantially  decided  the  question  in  favor  of  the 
constitutionality  of  such  an  act. 

But  it  is  said  this  act  impaired  the  obligation  of  a  contract,  and 
the  reasoning  upon  which  this  objection  rests  is  founded  upon  a 
theory  that  tne  assessed  land-owners  were  in  some  way  parties  to 
the  contract,  and  had  vested  rights  under  it.  But  tney  are  not 
here.    Their  contract  rights,  if  they  have  any,  are  not  before  the 
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court  and  we  are  not  called  upon  to  determine  them.    It  is  onr 
dntj  to  decide  a  constitutional  question  only  when  it  is  directly 
and  necessarily  involved  in  the  issue  to  be  determined.    That  is 
not  the  case  here.     If  there  was  any  contract,  to  which  the  assessed 
land-holders  were  parties,  it  was  either  between  them  and  the 
State,  or  between  them  and  the  two  railroad  companies.    If  it  wa& 
between  the  land-owners  •and  the  State,  and  amounted  to  a  cove- 
nant by  the  latter  not  to  restore  steam  on  Atlantic  avenue,  as  is  con- 
tendea,  it  is  enough  to  say  that  the  validity  or  invalidity  of  that 
contract  is  not  here  involved.    That  is  a  question  to  be  settled  be- 
tween the  parties  to  such  contract.    A  statute  is  assumed  to  be 
valid  until  some  one  complains  whose  rights  it  invades.     (Cooley 
on  Const  Lin.,  163.)    The  land-owners  are  not  here  complaining. 
We  do  not  know  that  they  ever  will.    The^  have  the  power  to 
waive  a  constitutional  provision  made  for  their  benefit.     (Embuiy 
V.  (Conner,  3  N.  T.  611.)    Possibly  they  have  already  done  so,  or 
may  in  the  future.    We  cannot  know,  and  until  they  come  pre- 
sent their  contract  and  invoke  the  constitutional  protection,  no 
tribunal  is  called  upon  to  grant  it.    The  State  and  the  land-holders 
must  be  left  to  settle  their  own  controversies.    This  one  is  between 
the  State  and  the  railroad  companies.    It  is  only  when  some  person 
attempts  to  resist  the  operation  of  the  act,  ^^  and  calls  in  the  aid  of 
the  judicial  power  to  pronounce  it  void  as  to  him,  his  property  or 
his  rights,  tnat  the  objection  of  unconstitutionality  can  oe  pre- 
sented and  sustained."     (Wellington,  Petitioner,  16  Pick.  96.)    A 
legislative  act  may  be  entirely  valid  as  to  some  classes  of  cases,  and 
clearly  void  as  to  others.    (Cooley,  supra,  180.)    So  that  we  are  to 
leave  the  land-owners  to  vindicate  their  contract  with  the  State,  if 
they  have  one,  when  they  please  and  in  their  own  way.     But  if,  to 
avoid  this  answer,  the  ground  is  shifted  to  the  theory  that  the 
State,  represented  by  its  commissioners,  was  the  agent  of  the  land- 
owners, m  making  the  contract  with  the  railroad  companies,  and  in 
some  manner  represents  the  rights  of  such  land-owners  in  this 
action  and  prosecutes  in  their  oehalf,  the  diflSculty  is  that  the 
necessary  facts  are  wanting.     It  is  still  true  that  the  attorney- 
general,  in  an  action  brought  by  him,  represents  the  whole  people 
and  a  public  interest,  and  not  mere  individuals  and  private  rights^ 
(People  V.  Booth,  32  N.  T.  397 ;  Davis  y.  The  Mayor,  etc.,  14  id. 
528.)    The  question  which  he  can  raise  is  over  a  public  wronff  and 
not  over  a  contract  between  individuals.    The  rights  of  the  land- 
owners are  personal  to  each,  and  not  common  to  me  whole  people; 
If  the  former  have  a  contract  with  the  railroad  companies  which 
they  have  violated,  the  courts  are  opened  to  the  injured  parties, 
and  all  their  remedies  are  intact.    If  in  such  an  action  the  act  of 
1876  rfiould  be  relied  upon  as  a  defence,  and  it  became  necessary 
to  attack  it  as  unconstitutional  because  impairing  the  obligation  of 
a  contract,  the  question  would  be  fairly  present^  and  might  have 
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to  be  met.  Bat  it  is  not  before  ns  in  this  action.  The  sole  quest- 
ion here  is,  whether  the  public  have  been  wronged,  whether  a 
public  nuisance  exists,  whether  a  franchise  has  been  usurped  or  the 
limits  of  a  charter  exceeded.  We  decline,  therefore,  to  consider 
the  question  in  this  action  whether  the  contracts  of  individuals  not 
parties  before  us  have  been  improperly  invaded,  and  must  assume 
as  against  such  objection  the  constitutionality  of  the  act  of  1876. 
We  must  hold,  therefore,  that  it  gave  a  valid  authority,  as  against 
the  State,  to  use  steam  power  upon  Atlantic  avenue,  and  that  the 
action  was  correctly  determined  in  favor  of  the  defendant  and  the 
complaint  properly  dismissed. 

Tne  judgment  should  be  afSrmed  with  costs. 

All  concur,  except  Danforth,  J.,  not  voting,  and  Tracy,  J.,  tak- 
ing no  part. 

Judgment  affirmed. 


Indianapolis  and  St.  Louis  B.  B.  Oa 

V. 

Daniel  Mobganstebn. 

(108  lUinait  BeporU  149.    June  Term,  1882.) 

Where  an  appeal  bond  purporting  to  have  been  executed  in  the  name  of  a 
niiroad  company  by  its  general  attorney,  has  the  seal  of  the  corporation  at- 
tached, the  presumption  will  arise  that  the  person  using  the  seal  had  author- 
ity to  do  so.* 

Appeal  from  the  Appellate  Court  for  the  Third  District. 
This  is  an  appeal  by  tne  railroad  company,  the  appeal  bond  being 
signed,  ^^  Indianapolis  and  St.  Lonis  Kailroad  Company,  by  John 

*  Where  it  is  recited  in  the  body  of  an  appeal  bond  given  on  appeal  by  a 
ptiTate  corporation,  that  the  company  by  its  corporate  name  had  entered  into 
the  obligation,  and  the  bond  is  signed  by  the  president  and  secretary  of  the 
company,  and  sealed  with  its  corporate  seal,  that  will  be  a  sufficient  execu- 
tion of  the  bond  in  the  name  of  the  corporation.  Bills  et  aL  «.  Stanton,  09 
lU.  51. 

An  appeal  bond  copied  into  the  record,  purported  to  have  been  executed 
hy  the  Illinois  Central  Railroad  Company,  by  an  attorney  in  fact,  with  a 
•crawl  attached, — it  was  held,  on  a  biotion  to  dismiss  for  want  of  the  corpo- 
late  seal,  that  the  court  did  not  know,  judicially,  that  the  company  had  a 
•eal  other  than  the  scrawl  such  as  appeared  in  the  record.  Illinois  Central 
Bftilroad  Co.  e.  Johnson,  40  HI.  85. 

In  copying  into  the  transcnpt  of  a  record  an  appeal  bond  purporting  to 
hsTe  been  executed  by  a  corporation,  the  corporate  seal,  if  attached  thereto, 
may  be  represented  by  a  scrawl ;  a  fac-simile  of  the  seal  or  dcTice  can  not  be 
made  in  the  copy.    Ibid. 

Where  an  appeal  bond,  purporting  to  hare  been  executed  by  an  attorney  in 
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T.  Dye,  Gleiieral  Attorney/'  with  the  seal  of  the  corporation  air 
tachea. 

Messrs.  Craig  &  Craig,  for  the  appellee,  now  move  the  oonrt  to 
dismiss  the  appeal  on  the  ground  the  appellant  corporation  does  not 
appear  to  have  had  its  corporate  name  attached  to  the  appeal  bond 
by  any  person  having  anthority  to  sign  the  same. 

SoHOLFTELD,  J. :  The  bond  appears  to  have  been  executed  under 
the  seal  of  the  corporation.  Tnis  raises  the  presumption  that  the 
person  using  the  seal  had  authority  to  do  so.  There  is  no  attempt 
to  impeach  the  authority,  nor  is  it  claimed  the  seal  of  the  corpora- 
tion has  been  improperly  used. 

Motion  denied. 


Bab 

V. 

Grakd  Tbttnk  Railway  Oa 

(Advance  ectse,  Michigan,  November,  1882.) 

It  is  no  longer  necessary  to  take  advantage  of  the  want  of  the  reauisite  dti- 
xenship  b j  plea  in  abatement.  If  this  or  any  other  defect  of  jurisoicdon  ap- 
pears upon  the  trial,  it  is  the  duty  of  the  court  upon  its  own  motion  to  stop 
the  proceediDgs  and  dismiss  the  suit. 

An  amendmemt  to  the  declaration,  desiffned  to  raise  a  question  **  under  the 
constitution  and  laws  of  the  United  States/*  and  thereby  to  create  a  case  cog- 
nizable by  the  circuit  court,  irrespectiye  of  the  citizenship  of  the  parties,  will 
not  be  permitted  unless  it  appears  that  it  will  be  likely  to  avail  the  plainti£ 

A  state  statute  requiring  railroads  to  draw  the  can  of  other  corporations  as 
well  as  their  own,  at  reasonable  times  and  for  a  reasonable  compensation,  to  be 
agreed  upon  by  the  parties  or  fixed  by  the  railroad  commissioner,  does  not 
conflict  with  the  constitutional  provision  that  Congress  shall  have  power  to 
regulate  commerce  between  the  states. 

On  motion  to  dismiss. 

This  action  was  brought  by  a  car-coupler  in  the  employ  of  de- 
fendant to  recover  for  personal  injuries  sustained  by  him  m  coup- 
fact,  was  approved  by  the  court  from  which  the  appeal  was  taken,  it  will  be 
presumed  there  was  before  that  court  sufficient  evidence  of  the  anthority  of 
^  the  attorney  to  execute  the  bond  in  behalf  of  his  principal.     Ibid. 
.      In  Cromwell  v.  March,  Breese,  (Beecher'sed.)  826,  a  supersedeas  bond  was 
/  executed  by  "Murray  McConnel,  attorney  for  the  plaintiflL*'    The  superse- 
deas was  quashed  for  the  reason  it  did  not  appear  that  McConnel  was  author- 
ized to  sign  the  bond  as  attorney.     But  it  was  held  in  Campbell  v.  The  State 
Bank,  1  Bctan,  423,  where  a  supersedeas  bond  purported  to  have  been  exe- 
cuted by  a  person  as  attorney  in  fact,  in  the  name  of  his  principal,  and 
the  authority  of  the  attorney  did  not  appear,  this  court  woula  presume  that 
the  attorney  had  authority  to  execute  the  bond  unless  his  authority  was  ques- 
tioned by  i&davit. 
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ling  two  fireight  care  at  the  Grand  Trunk  Junction  in  this  city, 
one  of  wliich  belonged  to  the  defendant  and  the  other  to  some 
other  road,  being  what  is  termed  a  "  foreign  car."  This  foreign 
car  differed  in  construction  from  those  used  by  the  defendant,  in 
Iiaving  what  is  known  as  a  "platform  dead-wood,"  and,  it  waff 
claimed,  was  not  only  much  more  dangerous  in  its  original  con- 
struction, but  was  out  of  repair,  and  that  defendant's  inspectors 
were  guilty  of  negligence  in  permitting  it  to  pass  over  the  road. 
The  (kclaration  described  the  plaintiff  as  a  resident  and  a  citizen 
of  the  eastern  district  of  Michigan,  and  the  defendant  an  alien. 
Upon  the  trial,  however,  it  appeared  that  the  plaintiff  himself  was 
also  an  aUen,  and  the  defendant  immediately  moved  that  the  ac- 
tion be  dismissed  for  want  of  jurisdiction. 

D.  E.  Prescott  and  John  D.  Conely,  for  plaintiff. 

H.  H.  Swan  and  Henry  Bussell,  for  defendant. 

Bbown,  D.  J. — That  this  court  has  no  jurisdiction  of  oontrover- 
des  between  aliens,  either  under  the  judiciary  act  of  1789  or  the  act 
of  1875,  is  admitted.  Prior  to  act  of  1875,  however,  advantage 
eonld  be  taken  of  the  want  of  requisite  citizenship  only  by  plea  m 
abatement;  if  the  defendant  pleaded  to  the  merits  the  jurisdiction 
was  admitted.  Smith  v.  Kernochan,  7  How.  198 ;  Sheppard  v. 
Grayes,  14  How.  505 ;  De  Sobry  v.  Nicholson,  8  Wall.  420.  While 
the  jarisdiction  of  the  circuit  courts  is  considerably  enlarged  by  the 
the  first  section  of  the  act  of  1875,  and  apparently  extended  to  the 
utmost  constitutional  limit,  section  5  vests  these  courts  with  a  sum- 
mary power  to  stop  proceedings  and  dismiss  a  suit,  whenever  it  sliall 
appear  that  it  does  not  really  and  substantially  involve  a  dispute  or 
controversy  properlv  within  its  jurisdiction,  or  that  the  parties  to 
Buch  suit  have  been  improperly  or  coUusively  made  or  joined,  either 
as  plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case  cog- 
nizable by  such  court.  The  salutary  nature  of  this  provision  is 
not  open  to  question.  It  is  notorious  that  claims  have  been  en- 
larged or  coUusively  assigned  to  non-resident  plaintiffs  and  fictitious 
domiciles  established,  for  the  express  purpose  of  clothing  the  Cir- 
cuit Court  with  jurisdiction  oi  cases  which  had  no  proper  place 
upon  its  dockets.  Frequently  this  fraud  upon  the  court  passed  un- 
undiscovered  until  the  trial  had  been  begun,  and  it  was  too  late  to 
take  advantage  of  it.  This  section  was  admirably  designed  to 
strike  at  the  root  of  these  covert  attempts  to  confer  jurisdiction. 
While  it  has  been  the  practice  in  this  district,  even  since  the  act  of 
1875,  to  plead  the  want  of  proper  citizenship  in  abatement,  it  is 
clear,  from  the  opinion  of  tne  Supreme  Court  in  Williams  v.  Not- 
tawa,  104  U.  S.  209,  that  this  is  no  longer  necessary,  and  that  it  is 
the  duty  of  the  court,  of  its  own  motion,  to  dismiss  the  -suit  the  mo- 
ment the  want  of  jurisdiction  is  made  evident.  Thus,  if  it  should 
appear  that  the  plaintiff  and  defendant  were  both  aliens,  or  citi* 
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zens  of  the  same  state,  or  that  the  plaintiff  at  the  time  snit  was 
commenced,  must  have  known  that  the  amount  of  his  recoveiy 
woald  be  less  tlian  $500,  I  apprehend  it  is  the  duty  of  the  court  to 
dismiss ;  although  if  he  haa  sued  in  good  faith  to  recover  more 
than  $500,  the  fact  that  the  verdict  for  a  less  snm  was  obtained, 
would  not  deprive  the  court  of  jurisdiction,  and  would  only  affect 
his  right  to  costs.  As  it  is  not  disputed  in  this  case  that  both  par- 
ties are  aliens,  the  suit  must  be  dismissed* 

(Plaintiff  thereupon  moved  for  leave  to  amend  his  dedaration  by 
averring  in  substance  that  the  defective  car  belonged  to  a  foreign 
corporation;  that  such  car  was  loaded  outside  of  the  state,  and  was 
in  course  of  transmission  through  the  state  to  its  place  of  destina- 
tion. He  further  averred  that  there  was  a  state  statute  in  force 
at  the  time  of  the  accident  which  provided  that  every  corporation 
owning  a  road  in  use  was  at  reasonable  times,  and  for  a  reasonable 
compensation,  to  be  fixed  by  the  parties  or  ihe  Bailroad  Commis- 
sioner, compelled  to  draw  the  merchandise  of  another  corporation; 
that  since  the  passing  of  such  statute  two  decisions  have  been  ren- 
dered by  the  Supreme  Court  of  the  state,  which  held  that  by 
reason  of  said  statute  the  dutv  of  the  company  in  the  reception  of 
such  car  was  only  to  furnish  competent  inspectors.  He  further 
averred  that  said  statute,  as  construed  by  said  Supreme  Court,  is 
in  conflict  with  the  provision  of  the  constitution  of  the  United 
States  that  Congress  shall  have  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states.) 

The  object  ef  this  amendment  is  evidently  an  endeavor  to  raise 
a  question  under  the  constitution  and  laws  of  the  United  States, 
and  thus  create  a  case  cognizable  by  this  Court  under  the  first  sec- 
tion of  the  act  of  1875.  It  seems  to  me  that  there  can  be  no  ques- 
tion that  it  was  the  intention  of  Congress  in  enacting  this  section 
to  permit  the  plaintiff  to  resort  to  the  Federal  courts  in  every  case 
involving  over  $500  in  amount,  and  arising  under  the  Constitution 
or  laws  of  the  United  States,  notwithstanding  the  defendant  may 
be  a  citizen  of  the  same  state,  and  thereby  to  obviate  the  necessity 
which  had  previouslv  existed  of  suing  in  the  state  court,  and 
finally  raising  the  Feaeral  question  upon  a  writ  of  error  from  Ihc 
Supreme  Court  of  the  United  States  to  the  Supreme  Court  of  the 
State.     Sawyer  v,  Concordia,  12  Fed.  Rep.  754. 

Whether,  if  this  amendment  had  been  originally  incorporated 
into  the  declaration,  it  would  have  raised  the  Federal  question,  it 
is  unnecessary  to  decide,  for  I  am  clearly  of  the  opinion  that  where 
the  discretion  of  the  court  is  invoked  to  permit  such  an  amend- 
ment, we  are  at  liberty  to  examine  ana  determine  the  point 
whether  it  be  likely  to  avail  the  plaintiff.  The  proposed  amend- 
ment contains  in  substance  an  averment  that«-  the  Supreme  Court 
of  this  state  has  construed  a  tate  sstatute,  requiring  railroad  cor- 
porations of  this  state  to  draw  cars  of  other  corporations,  as  re- 
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lieving  such  roads  from  any  further  obligation  with  respect  to  the 
ranning  condition  of  such  cars,  than  to  provide  competent  in- 
spectors to  see  that  tbej  are  in  order,  and  that  such  statute,  as  so 
construed,  is  in  conflict  with  the  constitutional  provision  that  Oon- 
gress  shall  have  the  power  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states.  But  clearly  these  rulings  of 
the  Supreme  Court  are  not  constructions  of  the  statute,  and  hence 
are  not  binding  upon  this  court.  They  are  mere  definitions  of  the 
daties  of  a  railroaa  corporation  receiving  cars  which  they  are  com- 
pelled to  transport  under  the  statute.  This  is  a  ruling  upon  a  gen- 
eral question  of  law,  and  not  obli^tory  upon  this  Court.  To  con- 
fitme  a  statute  or  other  writing  is  to  determine  the  meaning  of 
the  words  used.  It  is  obvious  that  the  Supreme  Court  was  not 
<salled  upon  to  do  this  in  the  cases  referred  to. 

And,  again,  it  is  equallv  clear  that  the  statute  in  question  does 
not  conflict  with  the  constitutional  provision,  since  nothing  is  bet- 
ter settled  than  than  that  the  state  legislatures  may  lawfully  reg- 
ulate commerce  passing  through  their  territory,  when  such  regula- 
tions do  not  conflict  with  any  Congressional  enactment.  Thus,  in 
the  Baihx>ad  Co.  v.  Fuller,  17  Wall.  560,  it  was  held  that  a  state 
statute  reqiiirin^  railroads  to  fix  their  rates  for  transportation  of 
passengers  and  Sreight,  and  to  cause  a  printed  copy  of  such  rates  to 
oe  posted  up  at  aU  their  stations  along  the  line,  was  a  mere  police 
reflation,  and  did  not  conflict  with  an  act  of  Congress  authorizing 
rauroads  to  receive  compensatian  for  the  transportation  of  passen- 
gers and  merchandise  over  their  lines.  It  was  stated  by  Mr.  Jus- 
tice Swayne  to  be  such  an  act  as  forms  ^^  a  portion  of  the  immense 
mass  of  legislation  which  embraces  evervtlung  within  the  territory 
of  a  state  not  surrendered  to  the  general  government,  all  which  can 
be  most  advantageously  exercised  by  the  states  themselves.''  See, 
also,  C,  B.  &  Q.  B.  Co.  v.  Iowa,  94  U.  S.  155;  Munn  v.  Illinois, 
«4  IT.  S.  113;  Sherlock  v.  Ailing,  93  U.  S.  99-104. 

In  all  such  cases  respecting  commerce  between  different  states 
the  state  legislatures  may  act,  and  their  statutes  are  valid  so  long 
as  Congress  does  not  see  fit  to  legislate  upon  the  subject,  and  su- 
persede the  statutes  of  the  state  by  enactment  of  its  own. 

The  motion  for  leave  to  amend  must  be  denied,  and  the  case  dis- 
missed, with  costs. 
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The  Cape  Mat  akd  Sghbllebtobb's  Lakdino  R.  R  Co. 

V. 

The  Cmr  of  Cape  Mat. 

(85  JKn9  Jeney  Bq.  Seportiy  419.) 

There  cen  ordinarily  be  no  judicial  restraint  or  interference  with  municipal 
corporations  in  the  bona  fide  exercise  of  powers,  legislatiye  or  discretionaiy 
IB  thcdr  nature,  proTided  private  rights  are  not  violated. 

Bat  when  the  cornoration  has  fulfilled  its  legislatiye  functions,  and  exer- 
cised its  legislative  aiscretion,  and  is  about  to  carry  its  legislation  into  effect, 
if  vested  rights  are  violated,  or  irrepsrable  wrong  will  be  inflicted,  the  courts 
nay  intervene. 

The  repeal  of  an  ordinance  will  not  operate  to  disturb  private  lighta 
verted  under  it. 


On  application  for  injunction,  heard  on  bill,  answer  and  order  to 
show  cause. 

Mr.  8.  H.  Grey,  for  complainants. 

Mr.  Peter  L.  Yoorhees,  for  defendants. 

* 

Vak  Fleet,  V.  C. — This  is  an  injunction  bill.  The  complain- 
ants seek  to  have  the  conmion  council  of  the  city  of  Cape  May 
prohibited  from  passing  a  certain  ordinance.  On  the  21st  day  of 
May,  1881,  an  ordinance  was  r^nlarly  passed  and  approved, 
anthorizing  the  complainants  to  constmct  a  horse  railroad,  with  the 
necessary  turnouts,  through  certain  streets  of  Cape  May.  The 
complainants,  under  the  authority  thus  given,  proceeded  to  con- 
struct their  road.  When  the  road  was  nearly  completed,  an  ordi- 
nance was  introduced  repealing  portions  of  the  prior  ordinance, 
and  revoking  the  authority  given  to  the  complainants  to  use  cer- 
tain streets,  m  the  construction  of  their  road.  This  ordinance  has 
been  read  a  second  time,  and  is  about  to  be  put  on  its  third  read- 
ing and  submitted  to  a  final  vote.  The  complainants  ask  that  the 
common  council  be  enjoined  from  passing  it.  It  is  not  averred,  or 
shown,  that  the  city  authorities  intend,  m  the  event  that  the  re- 
pealing ordinance  is  passed  and  takes  effect,  to  order  the  track  of 
the  complainants  removed,  or  to  tear  it  up.  The  bill  simply  al- 
leges that  unless  the  common  council  are  restrained,  they  will  pass 
the  ordinance.  Under  the  provisions  of  the  charter  of  Uape  May, 
before  an  ordinance  can  take  effect  as  a  law,  it  must  be  passed  by 
the  common  council,  be  approved  by  the  mayor,  and  then  be  pub- 
lished for  two  weeks  in  the  newspapers  of  the  city. 

Whatever  doubts  may  have  beiore  existed,  respecting  the  power 
of  the  courts  to  control  the  acts  of  municipal  corpoi-ations,  they 
seem  now  to  be  at  rest,  and  the  line  defining  in  wnat  cases  they 
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may  intervene,  and  in  what  ther  slionld  not,  seems  to  be  marked 
distinctly  and  with  precision.  The  rule  npon  this  subject  is  stated 
withperspicnity  by  Judge  Dillon,  as  follows : 

"  Tliere  can,  ordinarily,  be  no  judicial  restraint  or  interference 
with  the  bona  fide  exercise,  of  powers,  legislative  or  discretionary 
in  their  nature,  and  which  do  not  violate  private  rights."  2  Dillon 
on  Mun.  Corp.  (3d  ed.)  §  908. 

Chancellor  2iabriskie,  in  speaking  upon  the  same  topic,  says : 
"  All  legislative  acts,  or  exercise  of  discretionary  powers,  within 
their  authority,  are  beyond  the  control  of  the  courts,  however  un- 
wise, or  impolitic,  or  even  when  done  from  corrupt  motives,  or  for 
unworthy  purposes.  Their  legislative  powers  are,  when  exercised 
within  their  authority,  supreme.  But  when  the  corporation  have 
fulfilled  their  legislative  functions,  and  have  exercised  their  legis- 
lative  discretion,  — and  are  about  carrying  their  legislation  into 
execution,  then,  if  the  effect  of  their  act  is  to  violate  vested  rights- 
or  inflict  irreparable  wrong,  the  courts  may  properly  intervene. 
Bond  V.  City  of  Newark,  4  C.  E.  Gr.  376,  384.  Vice-Chancellor 
Dodd  gave  expression  to  similar  views  in  Schumm  v,  Seymour,  9 
C.  E.  Gr.  143, 147. 

There  is  no  difliculty  whatever  in  applying  this  rule  to  the  case 
in  hand.  It  falls,  indeed,  directly  witiiin  it.  The  court  cannot 
grant  the  complainants'  application,  unless  it  is  willing  to  attempt 
to  control  the  defendants  m  the  exercise  of  their  legislative  autho- 
rity. It  may  be  that  the  act  the  defendants  propose  to  do  will  be 
without  legal  force.  That,  unquestionably,  will  be  its  condition 
if  its  effect  is  to  take  away  any ,  rights  previously  granted.  The 
repeal  of  an  ordinance  will  not  operate  to  disturb  private  righta 
vested  under  it  1  Dillon  on  Mun.  Corp.  (3d  ed.)  §  314.  But  on 
this  application,  the  court  has  nothing  to  do  with  the  effect  of  the 
proposed  ordinance.  The  question  to  be  answered  now  is,  can  the 
court  interdict  its  passage  ?  Both  principle  and  authority  oppose 
the  exercise  of  such  power  by  the  court. 

Had  the  defendants  in  this  case  admitted,  as  did  the  defendants 
in  Patterson  and  Passaic  H.  R.  Co.  v.  City  of  Patei'son,  9  C.  E.  Gr. 
158,  that  their  purpose  in  introducing  the  repealing  ordinance  was 
to  pass  it,  in  order  that  they  might,  under  its  auniority,  tear  up 
the  complainants'  track,  then  inasmuch  as  it  would  have  clearly  ap« 
peared,  by  the  confession  of  the  defendants,  that  they  had,  in  ad- 
vance of  the  passage  of  the  ordinance,  determined  to  do  the  com- 
plainants an  irreparable  wronff,  and  simply  used  the  ordinance  as  a 
means  to  an  unlawful  end,  I  should  not  hesitate  to  advise  that  the 
course  adopted  in  that  case  should  be  taken  in  this  The  defend- 
ants in  that  case  openly  avowed  that  they  intended  to  pass  the 
ordinance  for  the  purpose  of  depriving  the  complainants  of  their 
vested  rights.  No  such  purpose  is  averred  or  shown  in  this  case. 
Chi  the  contrary,  I  think  the  court  is  bound  to  believe,  upon  the 


476  OAPK  MAT,   ETC.,  B.  B.  CO.  V.  JOHRSOK. 

facts  before  it,  that  the  defendants  are  acting  in  ^ood  faith,  and 
with  an  honest  purpose  to  put  the  question  in  dispute  between 
themselves  and  complainants  in  sach  form  that  it  may  be  judicially 
decided.  Unless  the  defendants  are  allowed  to  pass  the  repealing 
ordinance,  the  question  whether  it  is  valid  or  not  can  never  he 
raised.  That  is  a  question  belonging  exclusively  to  another  tri- 
bunal, and  consequently  it  seems  very  dear  to  my  mind  that  this 
court  should  do  nothing  which  shall  prevent  either  party  from 
presenting  that  question  to  the  appropriate  tribunal  for  determin- 
ation. 

^The  injunction  will  be  refused,  and  the  complainants'  bill  dis- 
imssed,  with  costs. 


Thb  Oapb  Hat  Ain>  SaHBLLmoKs's  LANnnra  B.  R  Oo. 

V. 

Eldbidgb  Johnson  et  aL 

(85  New  Jermy  Eq.  lUparti,  422.) 

A  notice  by  telemph  of  the  granting  of  an  in  jonction  is  saffidant  to  place 
the  party  d^regarding  such  notification  in  contempt,  provided  sach  notice 
proceed  from  a  source  entitled  to  credit,  and  inform  the  defendant  cleaily 
and  plainly  from  what  act  he  must  abstain. 

It  IS  an  established  rule  of  the  court  of  chancery  that  it  is  not  open  to  any 
party  to  question  the  orders  of  the  court,  or  any  process  issued  unaer  its  au- 
thority, by  disobedience;  and  even  where  the  order  is  improvidently  granted 
or  irregularly  obtained,  it  must  neyertheless  be  respected  until  it  is  annulled 
by  the  proper  authority. 

An  attempt  to  justify  such  disobedience  by  showing  that  the  act  was  com- 
mitted after  consultation  with  counsel,  and  upon  his  advice  to  disregard  the 
notice,  will  afford  the  defendants  neither  justification  nor  pidUation. 


On  application  for  an  order  adjudging  the  defendants  guilty  of 

utempt,  etc. 

Mr.  S.  H.  Grey,  for  complainants. 

Ml   "        ~  ■  ---    - 

ants. 


contempt,  etc. 

Mr.  S.  H.  Grey, ^ 

Mr.  Peter  V.  Voorhees  and  Mr.  Peter  L.  Yoorhees,  for  defend- 


Van  Fleet,  V.  0. — The  defendants  are  before  the  court  on  a 
charge  of  contempt.  On  the  20th  day  of  June,  1881,  an  order  was 
made  directing  the  city  council  of  the  city  of  Cape  May  to  desist 
and  refrain  from  passing  a  certain  ordinance,  and  also  to  show 
cause,  at  a  subsequent  day,  why  an  injunction  should  not  ifisne 
restraining  the  same  act.  The  order  was  granted  at  Newark  about 
midday  on  the  day  of  its  date.  The  council,  it  was  understood. 
were  to  meet  on  the  evening  of  the  same  day  for  the  purpose  of 
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doing  the  act  which  the  order  was  intended  to  restrain.  The  dis- 
tance between  the  point  where  the  order  was  made  and  the  point 
where  the  defendants  were  to  meet,  rendered  an  actual  service  of 
the  order  impossible  before  the  next  day.  Notice  of  the  fact  that 
an  order  had  been  made  prohibiting  the  passage  of  the  ordinance 
was  sent  to  the  president  of  the  council  by  telegraph,  which  he 
received  before  the  council  convened  on  the  evening  of  the  20th, 
and  afterwards  read  to  the  council  in  open  meeting.  A  special 
messenger,  sent  by  the  complainants,  gave  the  council  the  same 
notice  while  they  were  in  session  on  the  evening  of  the  20th.  The 
council  the  next  day  (June  21st)  passed  the  ordinance. 

The  facts  just  stated  are  undisputed.  They  show  that  the  de- 
fendants are  guilty.  The  regularity,  validity  or  correctness  of  the 
order  contemned  cannot  be  examined  on  this  proceeding.  While 
an  order  of  a  court  remains  in  force  it  must  be  obeyed.  Even  if 
it  was  improvidently  granted  or  irregularly  obtained,  it  must 
nev^theless  be  respected  until  it  is  annulled  by  the  proper  author- 
ity. The  role  upon  this  subject  has  been  laid  down  with  great 
cleainess  and  force  by  Lord  Truro.  He  says :  ^*  It  is  an  established 
rule  of  this  court  that  it  is  not  open  to  any  party  to  question  the 
orders  of  this  court,  or  any  process  issued  under  the  authority  of 
this  court,  by  disobedience.  I  know  of  no  act  which  this  court  may 
do  which  may  not  be  questioned  in  a  proper  form  and  on  a  proper 
application ;  out  I  am  of  opinion  that  it  is  not  competent  for  any 
one  ...  to  disobey  an  injunction,  or  any  other  order  of  the  court, 
on  the  ground  that  such  orders  were  made  improvidently.  Parties 
must  take  a  proper  course  to  question  their  validity,  but  while  they 
exist  they  must  be  obeyed.  I  consider  the  rule  to  be  of  such  im- 
portance to  the  interests  and  safety  of  the  public,  and  to  the  due 
administration  of  justice,  that  it  ought  on  all  occasions  to  be  in- 
flexibly maintainedf."  Kussell  v.  East  Anglican  Ey.  Co.,  3  Macn. 
and  G.  104, 117.  The  same  doctrine,  in  a  less  amplified  form,  was 
expressed  by  Chancellor  Vroom  in  Kichards  v.  "W  est,  2  Gr.  Ch. 
456. 

The  notice  that  the  defendants  had  of  the  order,  at  the  time 
they  violated  the  command,  was,  according  to  the  authorities, 
entirely  sufficient.  Where  the  charge  is  that  the  defendant  has 
willfally  contemned  the  authority  of  the  court,  all  that  need  be 
shown  IS  that  he  knew  of  the  existence  of  the  order  at  the  time  he 
violated  it.  Haring  v.  KauflEman,  2  Beas.  397.  Lord  Eldon  held 
that  if  a  defendant  is  in  court  when  an  injunction  is  granted,  he 
has  sufficient  notice  of  it  to  make  it  his  duty  to  respect  it.  He  also 
held  that  if  the  defendant  is  not  in  court  when  an  order  for  an  in- 
junction is  made,  but  is  informed  that  such  an  order  has  been  made, 

^  NoTB. — ^In  two  recent  English  cases,  notice  of  the  granting  of  an  injunc- 
tion, given  by  telegraph,  was  held  sufficient,  Ex  parte  Langley,  L.  R  (18  Ch. 
DiT.)  110;  Tonkinson  v.  Cartledge,  22  Alb.  L.  J.  128.— Rbp. 
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bj  a  person  who  was  in  court  when  the  order  was  made,  he  has 
snfficient  notice  of  the  injunction  to  render  him  liable  to  pnnifih' 
ment  for  its  breach.  Yansandaa  v.  Rose,  2  Jac.  and  Walk  264 
The  rule  as  thus  stated  by  Lord  Eldon  was  enforced  in  Hull  t;. 
Thomas,  3  Edw.  Ch.  236 ;  and  Hull  v.  Thomas  is  cited,  with 
approbation,  by  Chancellor  Williamson  in  Endioott  v.  Mathis,  1 
Stock.  110, 114. 

Notice  given  by  telegraph  has  recently  been  adjudged  in  Eng- 
land to  be  sufficient.  The  solicitor  of  the  party  obtaining  the  in- 
junction, immediately  after  it  was  granted,  notified  the  deiendant, 
by  telegntra,  that  an  injunction  had  been  granted.  The  defendant 
disregarded  the  notice,  and  proceeded  to  do  what  the  notice  in- 
formed him  he  had  been  commanded  not  to  do.  The  defendant 
was  brought  before  the  court  on  a  charge  of  contempt,  and  Bacon, 
Y.  C,  held  that  the  telegram  constituted  sufficient  notice,  and  ad- 
judged the  defendant  guilty  of  contempt.  In  re  Bryant,  L.  S.  (4 
Ch.  Div.)  98. 

Notice,  to  be  sufficient,  need  possess  but  two  requisites — ^first,  it 
must  proceed  from  a  source  entitled  to  credit ;  and  second,  it  mnst 
inform  the  defendant  clearly  and  plainly  from  what  act  he  mnst 
abstain.  The  notice  in  the  case  unaer  consideration  pomessed  both 
requisites.  It  was  sent  by  the  counsel  who  obtained  the  order,  and 
it  not  only  informed  the  defendants  what  act  the  order  prohibited, 
but  warned  them,  if  they  disregarded  the  order,  their  disobedience 
would  be  a  contempt  of  the  authority  of  the  court.  There  is  noth- 
ing in  the  conduct  of  the  defendants  indicating  that  they  had  the 
least  doubt  concerning  the  authenticity  of  the  notice  or  the  tmth 
of  its  contents.  They  made  no  inquiry  respecting  its  authenticity 
or  its  truth,  but  say  that  they  consulted  counsel  whether  or  not  the^ 
oould  safely  disregard  it,  and  were  adyised  that  they  could.  This 
adyice,  to  say  l^e  least  of  it,  was  both  injudicious  and  dangerons. 
It  affords  the  defendants  neither  justification  nor  palliation.  They 
must  be  adjud^d  guilty  of  contempt. 

The  complamants,  smce  the  proceeding  for  contempt  was  in- 
stituted, haye  yoluntarilj  brought  the  order  to  show  cause  why  an 
injunction  should  not  issue  to  hearing,  and  it  has  been  decided 
against  them.  While  the  fact  that  the  order  contemned  was  im- 
proyidently  or  erroneoosly  made,  neither  justifies  nor  excuses  the 
defendants ;  it  is  a  matter  which  it  is  proper  the  court  should  con- 
sider in  awarding  punishment  Sulliyan  v.  Judah,  4  Paige  444; 
Partington  v.  Booth,  8  Mer.  14:8. 

Each  of  the  six  defendants  must  pay  to  the  clerk,  for  the  use  of 
the  state,  a  fine  of  $10,  and  they  must  also  jointly  pay  the  taxed 
costs  of  this  proceeding. 
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Thb  Lehioh  Goal  ajnb  Kayigatioh  Go. 
Thb  Cesttbal  B.  B.  Co.  of  New  Jsbsey. 

(85  Ifew  Jt/ney  JESq.  Beparts^  4M,) 

1.  The  reoeiyer  of  a  railroad  corporation  has  no  power,  without  the  author- 
i^  of  the  chancellor,  to  make  a  contract  which  will  bind  the  trust. 

S.  All  contracts  made  by  the  receiyer  of  a  railroad  corporation  are  subject 
to  the  control  of  the  chancellor,  and  he  may  modify  them,  or  disregard  them 
entirely,  as  to  him  may  seem  best. 

On  petition  by  Edward  W.  Vanderbilt  ahd  Edward  W.  Hop- 
kins, and  answer  by  Henry  S.  Little,  receiver  of  the  Central  B.  B. 
Go.  of  New  Jeraey,  and  depositions  taken  in  open  conrt. 

Mr.  Holmes,  of  New  York  City,  and  Mr.  A.  Q.  Eeasbey,  for 
petitioners. 

Hr.  Benjamin  Williamson,  for  receiver. 

Van  Flkbt,  V.  C. — The  petitioners,  Edward  W.  Vanderbilt 
and  Edward  W.  Hopkins,  are  dealers  in  railroad  supplies.  They 
fonned  a  copartnersnip  to  engage  in  that  business  in  March,  1881. 
Between  the  formation  of  their  copartnership  and  the  death  of  the 
first  receiver  of  the  Central  B.  K.  Co.  of  New  Jersey,  which  oc- 
curred on  the  3d  day  of  March,  1882,  they  show  that  orders  were 
iflsa^  to  them  by  the  purchasing  agent  oi  the  receiver,  for  cross- 
ties  and  lumber,  to  an  amount  exceeding  $535,000.  Of  the  amount 
80  ordered,  over  $200,000  has  been  delivered  and  paid  for ;  an 
additional  part  has  been  offered  to  the  present  receiver  and  he 
has  refused  to  receive  it.  Of  the  whole  quantity  ordered,  over 
$300,000  remains  to  be  delivered.  The  following  statement  will 
show  the  character  and  value  of  that  yet  to  be  delivered,  sufficiently 
for  present  purposes : 

GeoTffia  pine  lumber $8,885  70 

liortE  Cvolina  plank  and  sawed  timber 19,231  80 

Cro«.ties 185,941  87 

White  oak  timber 89.221  96 

White  oak  switch  timber 46.186  80 

White  ash  timber 2.027  87 

$800,926  99 

The  orders  for  the  ties  were  all  drawn  on  the  same  date,  Janu- 
ary 17th,  1882,  and  involve  an  outlay,  as  above  shown,  of  nearly 
$136,000.  The  present  receiver  having  refused  to  accept  certain 
of  the  material  offered,  and  also  notified  the  petitioners  that  he 
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would  not  receive  that  jet  to  be  delivered,  the  petitioners  now 
appljr  to  the  court,  praying  that  the  receiver  be  directed  to  accept 
and  pay  for  the  material  wnich  has  already  been  offered,  and  which 
he  has  refused  to  receive,  and  also  that  he  be  directed  to  receive 
that  which  shall  hereafter  be  delivered  nnder  the  orders,  or  that 
snch  other  direction  be  given  to  him  as  shall  be  equitable  and  just, 
nnder  the  circumstances  of  the  case. 

Assuming  that  the  orders  issued  to  the  petitioners  are  entitled  to 
be  treated  as  contracts,  the  important  question  is,  do  they  bind  the 
trust }  The  principle  which  must  govern  the  court  in  deciding 
this  question  seems  to  me,  from  the  very  nature  of  the  case,  to  be 
quite  obvious  and  simple,  and  it  is  this :  when  a  railroad  corpora^ 
tion  passes  into  the  custody  of  the  law,  for  the  purpose  of  having 
its  road  operated  and  its  property  administered  by  the  chancellor, 
for  the  benefit  of  the  nublic  and  for  the  protection  of  its  creditors 
and  stockholders,  neither  its  franchises  nor  its  property  can  be 
legally  charged  witli  any  burden  or  obligation  without  the  order  of 
the  chancellor.  The  chancellor  is  in  possession  of  this  railroad. 
The  receiver  is  the  chancellor's  oflScer ;  he  acts  simply  in  a  fidu- 
ciary capacity,  and  is  at  all  times  subject  to  the  orders  of  the  chan- 
cellor. The  statute  regulating  the  operation  of  railroads  while  in 
the  custody  of  the  law,  declares  that  the  receiver  shall  operate  the 
road  for  the  use  of  the  public,  subject  at  all  times  to  the  orders  of 
the  chancellor.  Bev.  p.  196  §  106.  The  chancellor  may,  at  any 
time,  for  whatever  may  seem  to  him  sufiScient  cause,  remove  the 
receiver,  and  not  a  dollar  expended  in  operating  the  road  can  be 
allowed  to  the  receiver,  in  his  accounting  with  the  trust,  except  bj 
the  order  of  the  chancellor.  All  outlays  made  in  behalf  of  the 
trust  must  either  be  authorized  in  advance,  or  subsequently  ratified 
by  the  chancellor.  Whatever  is  not  so  authorized  or  ratified, 
cannot  be  charged  against  the  trust.  This  presents  the  whole  argu- 
ment in  a  single  sentence.  It  is  thus  demonstrated,  as  it  seems  to 
me,  that  nothmg  the  receiver  can  possibly  do,  by  contract  or  expen- 
diture, can  be  made  effectual  against  the  trust  without  the  sanction 
of  the  chancellor. 

The  rule  as  to  what  expenditure  the  receiver  of  a  railroad  corpo- 
ration may  make,  without  first  obtaining  the  approval  of  the  chan- 
cellor, with  certain^  that  allowance  will  be  made  therefor,  is 
stated  as  follows  by  Mr.  Justice  Bradley  of  the  Supreme  Court  of 
the  United  States,  sitting  as  circuit  judge : 

^'  It  may  be  laid  down  as  a  general  proposition  that  all  outlays 
made  by  the  receiver  in  good  faith,  in  the  ordinary  course,  with  a 
view  to  advance  and  promote  the  business  of  the  road,  and  to  ren- 
der it  profitable  and  successful,  are  fairly  within  the  line  of  discre- 
tion wnich  is  necessarily  allowed  to  a  receiver  entrusted  with  the 
management  and  operation  of  a  railroad  in  his  hands.  His  duties, 
and  me  discretion  with  which  he  is  invested,  are  vei^  different 
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from  those  of  a  pasBive  receiver,  appointed  merely  to  collect  and 
hold  moneys  due  on  prior  transactions,  or  rents  accruing  from 
houses  and  lands.  And  to  such  outlays  in  ordinary  course  may 
properly  be  referred,  not  only  the  keeping  of  the  road,  buildings 
and  rolling  stock  in  repair,  but  also  the  providing  of  such  additional 
aocommoaations,  stock  and  instrumentalities  as  the  necessities  of 
the  business  may  require,  always  referring  to  the  court,  or  to  the 
master  appointea  in  that  behalf,  for  advice  and  authority  in  any 
matter  of  importance  which  may  involve  a  considerable  outlay  of 
money  in  lump.  ...  In  extraordinary  cases,  involving  a  large 
outlay  of  money,  the  receiver  sliould  always  apply  to  the  court  m 
advance,  and  obtain  its  authority  for  the  purchase  or  improvement 
proposed."  Cowdrey  v.  Kailroad  Company,  1  Woods  336.  This 
rule,  it  will  be  observed,  simply  prescribes  what  expenditures,  out 
of  the  funds  in  his  hands  as  receiver,  the  court  will  recognize  as 
I^itimate  and  proper  when  the  receiver  comes  to  account  for  the 
administration  of  his  trust,  but  nothing  here  said  gives  the  slightest 
support  to  the  notion  that  the  receiver  may,  in  virtue  of  the  power 
of  nis  office,  make  a  contract,  without  the  authority  of  the  court, 
which  wHi  bind  the  trust,  or  which  the  court  will  be  bound  to 
recognize  without  regard  to  its  necessity  or  propriety.  A  receiver 
may,  undoubtedly,  appropriate  moneys  in  his  nanas  belonging  to 
the  trusts,  to  such  purposes,  connected  with  the  trust,  as  he  may 
think  proper,  alwavs  taking  the  risk  that  the  court  will  finally 
approve  his  action,  but  he  has  no  authority  to  bind  the  trust  by 
contract  without  the  authority  of  the  court.  Until  his  contracts 
are  approved  or  ratified  by  the  court,  the  court  is  at  liberty  to  deal 
with  them  as  to  it  shall  appear  to  be  just,  and  may  either  modify 
them,  or  disregard  them  entirely. 

This,  in  my  judgment,  is  the  only  safe  rule  that  can  be  adopted. 
The  chancellor  is  unquestionably  charged  with  the  responsible  and 
delicate  duty  of  finally  passing  upon  all  outlays,  and  deciding 
whether  they  were  necessary,  proper  or  judicious,  and  should  be 
allowed  or  not.  It  is  a  duty  from  which  he  cannot  escape,  and 
which  he  is  bound  to  perform,  as  he  is  bound  to  perfoim  all  his 
other  judicial  duties,  fearlessly,  impartially  and  justly.  There 
can  be  no  doubt  that  the  chancellor  may  annul  or  disregard  any 
action  of  the  receiver  which  seems  to  him  to  be  improvident, 
or  likely  to  obstruct  or  prevent  a  wise  and  just  admmistration 
of  the  trust.  ITow,  if  receivers  of  this  class  are  allowed  to  enter 
into  engagements,  independently  of  the  chancellor,  which  shall  bind 
the  trust,  it  is  easy  to  see  that  such  receivers  will  be  forced  into  a 
position,  where  their  bias  will  always  be  very  strongly  in  favor 
of  the  fairness,  wisdom  and  expediency  of  their  action,  and  in 
such  a  condition  of  affairs,  it  i*equires  no  prophet  to  foresee  that 
many  contracts  will  be  made,  which  will  have  the  appearance,  un- 
der an  arranged  or  fabricated  state  of  circumstances,  of  being  neo- 
9  A.  &  £.  R  Ca8.--81 


483     LSHIOH,   ETO.y  CO.  V.  OEKTRAL  B.  B.  00.  OF  K.  J. 

eeBarV  or  judicious,  bnt  which  in  fact,  will  be  grossly  otherwise,  but 
which  from  the  difficulties  and  obstmctions  with  which  the  court 
is  enyironed,  it  will  be  impossible,  except  in  cases  distingoished  by 
ereat  fraud  or  gross  extravagance,  to  see  in  their  true  light,  and  to 
aeal  with  as  truth  and  justice  demand.  But  this,  in  my  judgment, 
is  not  a  matter  of  policy,  but  a  question  of  power.  And,  in  my 
opinion,  a  receiver  of  a  railroad  corporation  has  no  authority,  with- 
out the  sanction  of  the  chancellor,  to  make  a  contract  which  wiU 
bind  the  trust. 

The  petitioners,  in  accepting  these  orders,  acted  with  their  eyes 
wide  open.  They  knew  what  they  were  doing.  They  were  deal- 
ing with  an  officer  possessing  very  limited  powers,  and  who  was 
constantly  subject  to  the  orders  of  the  power  which  created  him. 
They  knew  that  the  chancellor,  in  obedience  to  the  law,  had  taken 
possession  of  this  corporation  for  the  purpose  of  giving  due  protec- 
tion to  its  creditors  and  stockholders,  and  that  he  was  bound  to 
guard  their  rights  and  interests  with  the  most  sedulous  care,  and  to 

Erevent  everything  like  extrava^nce  and  waste.  They  must  also 
e  assumed  to  have  known  that  Uie  receiver  could  make  no  contract 
effectual  against  the  trust,  which  was  not  first  authorized  or  Snbee- 
quently  ratified  by  the  chancellor.  They  were  at  liberty  to  decline 
to  contract  until  such  authority  was  obtained,  or  to  require  the 
receiver  to  bind  himself  in  his  individual  capacity.  If  they  chose 
to  act  without  adopting  such  precautions  as  were  necessary  to  in- 
sure them  against  loss,  they  must  be  understood  as  having  delibe^ 
ately  assumed  whatever  risk  attended  their  venture,  and  if  it  has 
turned  out  that  the  hazards  were  greater  than  they  estimated,  or 
that  the  course  of  events  has  been  less  propitious  for  them  than 
they  hoped,  their  miscalculations  or  misiortunes  are  not  a  griev- 
ance, but  rather  the  result  of  their  own  rashness.  They  stand  in 
this  matter  as  mere  volunteers,  and  this  court  should  not,  therefore, 
extend  help  to  them,  even  if  their  conditions  is  oiie  of  great  hard- 
ship, if  it  must  be  given  at  the  expense  of  those  who  have  higher 
claims  upon  its  protecting  care. 

But,  simply  deciding  that  these  orders  do  not  bind  the  trost,  and 
that  the  court  is  at  liberl^  to  ratify  them  or  disregard  them,  as  to 
it  may  seem  wise  and  lust,  does  not  determine  all  the  questions 
presented  for  judgment  oy  this  application.  If  the  material  cov- 
ered by  these  orders  is  reasonably  necessary  for  the  present  j^nr- 
poses  of  the  road,  and  can  be  obtained  of  the  petitioners  at  prices 
as  moderate  as  it  can  be  obtained  of  other  dealers,  and  at  snch 
times  and  in  such  quantities  as  will  enable  the  receiver  to  make  the 
best  use  of  it,  to  refuse  to  receive  it  merely  because  no  legal  obli- 
gation exists  rendering  its  acceptance  a  duty,  would  be  both  arbi- 
trary and  unjust.  But  the  proof  shows  that  a  larse  part  of  the 
material  in  controversy  is  not  only  not  now  needed,  out  that  a  part 
of  it  is  wholly  unfit  for  railroad  purposes^  and  if  accepted,  would 
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never  be  used.  The  orders,  taken  in  gross,  it  will  be  observed, 
cover  an  enormons  quantity  of  material.  Those  issued  for  ties,  on 
a  fiingle  daj,  require  the  delivery  of  four  hundred  and  fifty  thou- 
sand, a  number  sufScient  to  build  one  hundred  and  eighty  miles  of 
road,  oounting  two  thousand  five  hundred  to  the  mile.  The  proof 
shows  that  the  receiver  now  has  on  hand  sixty  thousand  more  ties 
than  will  be  used  durine  the  current  year.  Such  transactions  can- 
not be  accurately  and  plainly  described,  except  we  say  they  are  im- 
provident. 

When  the  orders  are  viewed  in  their  aggregate,  and  it  is  seen 
that,  in  a  single  vear,  the  material  ordered  of  the  petitioners 
amounted  to  over  naif  a  million  of  dollars,  more  than  one-half  of 
which  remains  to  be  delivered ;  and  when  it  is  remembered  that, 
in  most  instances,  the  orders  neither  state  a  price  nor  desij^ate  a 
time  or  place  of  delivery,  and  that,  so  far  as  appears,  the  petitioners 
never,  in  a  single  instance,  bound  themselves  to  furnish  the  mater- 
ial ordered,  but  left  themselves  free  to  furnish  it  or  not,  as  their 
interest  might  dictate,  it  is  extremely  difficult  to  believe  that  the 
orders  were  understood  by  either  party  to  constitute  complete  bind- 
ing contracts.  The  more  reasonable  theory  respecting  them,  in 
view  of  all  the  facts,  is,  as  it  seems  to  me,  that  tney  were  simply 
issued  as  notifications  to  the  petitioners^  of  what  material  would 
probably  be  needed  by  the  road  in  the  future,  to  afford  them  an 
opportunity  to  make  such  preparation  to  furnish  it,  in  case  it  should 
be  required,  as  they  should  deem  safe  and  prudent,  but  they  were 
under  no  obligation  to  furnish  it  in  any  event,  nor  the  receiver  to 
take  it,  unless  he  gave  a  further  special  order,  designating  price 
and  the  time  when  delivery  must  be  made. 

There  are  other  facts  which  need  not  be  mentioned  or  discussed, 
entitled  to  more  or  less  weight,  the  effect  of  which  is  to  stren^hen 
and  confirm  my  conclusion.  After  careful  and  patient  considera- 
tion of  the  whole  case,  my  judgment  is  that  the  petition  must  be 
dismissed. 

I  think  it  is  proper  to  state  that  I  regarded  this  case  as  so  impor- 
tant and  novel,  in  most  of  its  features,  that  it  should  not  be  decid- 
ed without  conference  with  the  chancellor,  and  I  am  much  gratifi- 
ed to  be  able  to  say,  after  conference  with  him,  that  he  concurs  in 
the  principles  enumerated  in  the  foregoing  opinion. 
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Chafhan 

V. 

Thx  PnrniTB&H  and  Stbubentille  Railboad  Gohpajtt  et  aL 

(18  Wmt  Virginia  BgparU,  184.    Moff  80,  1881.) 

The  general  rale  is,  that  when  proceedinffa  are  had  to  sell  the  fee  in  land, 
it  ia  not  necemary  to  make  the  leasee  of  the  land  a  party  to  the  suit. 

Where  it  does  not  appear  in  the  pleadings  or  otlwrvpiBe  in  the  oase,  that  a 
person  has  an  interest  in  the  sabject^matter  of  the  suit,  he  ia  not  a  nficesnry 
par^  to  the  suit. 

Where  a  firm  takes  a  contract  from  a  corporation  to  construct  an  improye- 
ment,  and  said  firm  sub-contracts  to  another  firm,  which  does  a  large  amount 
of  work,  and  the  first  firm  faila  and  cannot  pay  the  sub-contractors,  and  to 
induce  the  sub-oontractors  to  go  on  with  the  work  the  corporation  aasnmei 
to  pay  the  old  debt  due  the  sub-contractors,  and  releases  the  oontraotonfrom 
all  obligations  to  pay  such  old  debt,  the  first  contracting  firm  ia  not  a  necei- 
aaiy  party. 

The  general  rule  is,  that  when  it  ia  necessary  to  adjudicate  the  rights  of  an 
assignee,  the  assignor  must  be  made  a  party  to  the  auit;  but  to  this  rule  then 
ia  the  exception,  that  where  the  assignment  is  absolute  and  nnconditionaL 
leaving  no  equitable  interest  whatever  in  the  assignor,  and  the  extent  and 
validity  of  the  assignment  is  neither  doubted  nor  deni^  and  thera  is  no  ra- 
nudning  liability  in  the  assignor  to  be  affected  by  the  decree,  it  ia  not  neces- 
sary to  make  the  assignor  a  party. 

H  a  person  is  not  named  in  the  biU,  and  no  allegation  with  reference 
to  him  appean  therein,  the  naming  of  him  in  the  summons  does  not  make 
lum  a  puty  to  the  suit,  although  he  may  hare  been  aeryed  with  process. 

Although  a  person  be  named  in  the  prayer  of  the  bill  and  also  in  the  smn- 
mona  and  served  with  process^  yet  if  there  ia  no  allegation  in  the  bill  with 
reference  te  him,  he  is  not  a  party  to  the  suit,  because  there  is  nothing  in  the 
bill,  to  which  he  could  answer,  and  hia  righta,  if  he  has  any,  are  not  to  be 
adiudici^ed  without  giving  him  an  opportunity  to  defend  his  interest 

The  Court  will  not  take  judicial  notice  that  a  railroad  company  under  its 
charter  condemned  or  acquired  title  to  any  particular  land,  or  strip  of  land. 

Where  a  strip  of  land  with  a  railroad  track  thereon  in  a  proceedio^  against 
a  foreign  corporation  and  with  no  charter  privilege  from  this  aUte,  in  which 
the  road  ia  situated,  ia  attached  at  the  auit  of  a  creditor,  and  it  does  not  ap- 
pear in  the  record  that  any  railroad  chartered  in  thia  ateto  haa  any  interot 
therein,  the  Court  will  regard  the  strip  of  land  so  attached  as  ordinary  real 
estate ;  but  no  decree  with  reference  tnereto  or  sale  of  the  land  thereunder 
can  affect  the  rights  of  any  railroad  chartered  in  this  state  or  any  interest  of 
such  railroad  in  such  land,  of  whatever  character  that  interest  may  be,  such 
road  not  being  a  party  to  the  suit. 

Generally  exceptions  to  the  reporte  of  master-commissionen  partake  of  the 
nature  of  apecial  demurrere;  and  if  the  report  is  erroneous,  the  party  con^- 
piaining  of  the  report  or  excepting  thereto  must  point  out  the  errors  in  his 
exceptions  with  reasonable  certainty,  so  as  to  direct  the  mind  of  the  Court  to 
them.  When  ^e  does  so,  the  parts  not  excepted  to  are  admitted  to  be  cor- 
rect^ not  only  as  regards  Uie  principles,  but  also  as  relatea  to  the  evidence  on 
which  they  are  founded. 

If  a  railroad  company  let  a  contract  to  construct  a  road  io  a  firm,  and  that 
firm  sub-lete  the  contract  to  another  firm,  which  doeaa  large  amount  of  work, 
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•Bd  the  first  firm  fails  and  does  not  pay  the  sub-contractors,  and  the  railroad 
company  to  induce  the  sub-contractors  to  go  on  with  the  work  agrees  to  pay 
to  them  the  debt  of  the  contractors,  such  agreement  is  founded  on  a  yalid 
consideration  and  is  binding. 

Where  three  suits  are  consolidated,  and  there  are  attachments  in  each,  and 
the  defendant,  a  non-resident  corporation,  appears  in  the  suits,  and  a  per- 
sonal decree  is  rendered  against  it,  but  in  one  of  the  suits  the  trustees  hold- 
ing the  legal  title  are  not  before  the  Court,  and  the  Court  as  to  that  suit 
declines  to  make  an  order  of  sale  as  to  the  attached  property  but  remands  it 
to  rules  to  bring  in  the  trustees  holding  the  le^al  title,  and  in  this  state  of 
the  case  an  appeal  is  taken  from  the  decree  in  the  consolidated  suits,  this 
Court  will  not  consider  any  alleged  errors  in  such  attachment,  because  its 
yalidity  had  not  been  passed  upon  by  the  circuit  court. 

Where  the  bill  makes  reference  to  the  important  exhibits  and  bases  allega- 
tions thereon,  and  the  defendant  answers  and  does  not  deny  the  existence  of 
the  exhibits  nor  contest  their  validity,  and  they  are  not  produced,  the  defen- 
dant can  make  no  objection  in  the  appellate  court  to  their  non^production. 

Where  an  attachment  is  sued  out  againt  a  non-resident  corporation,  which 
has  the  equitable  title  to  real  estate  attached  in  the  cause,  a  personal  decree 
may  be  rendered  against  such  non-resident  corppration,  which  appears  in  the 
cause ;  but  the  attached  property  will  not  be  sold  in  the  absence  of  trustees, 
who  hold  the  lesal  title ;  they  must  either  be  served  with  process,  or,  if  non- 
reridoits,  an  order  of  publication  must  issue  against  them  and  be  duly  pub- 
lidied. 

Appeal  from  and  supersedeas  to  a  decree  of  the  circuit  court  of 
the  county  of  Brooke  rendered  on  the  22d  day  of  February,  1877, 
in  three  consolidated  causes  in  said  court  then  pendine,  in  which 
G.  M.  Chapman  was  plaintiff  and  the  Pittsburgh  &  Steubenville 
Bailroad  Company  and  others  were  defendants,  allowed  upon  the 
petition  of  said  company. 

Hon.  Thayer  Melvin,  jadge  of  the  first  judicial  circuit,  rendered 
the  deeree  appealed  from. 

J0HK8ON,  Jndge,  famishes  the  following  statement  of  the  case : 

There  are  three  suits  consolidated  in  tliis  record.  On  the  4th 
day  of  January,  1867,  the  plaintiff  filed  his  affidavit  for  an  attach- 
ment in  equity,  claiming  a  lai^e  amount  of  indebtedness  due  him 
as  afisignee  of  J.  K.  Co(^  &  Co.,  and  J.  B.  Cook.  The  same  day 
a  summons  in  chancery  issued  from  the  clerk  of  the  circuit  court  of 
Brooke  connty,  on  which  summons  an  order  of  attachment  was  by 
the  clerk  endorsed,  and  on  the  same  day  the  sheriff  of  the  connty 
endorsed  his  levy.  To  this  suit,  the  Pittsburgh  and  Steubenville 
Bailroad  Company,  and  Thomas  Seabrooke,  tinistee,  were  made  de- 
fendants ;  and  an  affidavit  being  filed  that  said  defendants  were  both 
non-residents,  an  order  of  publication  was  issued,  which  was,  as  the 
decree  shows,  executed. 

On  the  12th  day  of  January,  1867,  the  said  Chapman  filed  another 
affidavit  claiming  a  f  ni*ther  lar^e  indebtedness  to  nim  as  the  assignee 
of  said  J-R.  Cook  &  Co.  and  J.  R.  Cook ;  and  James  Harvey  also 
filed  on  the  same  day  an  affidavit  for  said  Chapman  covering  the 
same  indebtedness.    The  affidavit  of  the  plaintiff  was  made  on 
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the  7th  day  of  Jaonary,  1867,  in  Ulinoie.  On  the  said  12th 
da^  of  January,  1867,  a  summons  issued  in  chancery  in  this 
smt  No.  2,  in  Brooke  County,  and  an  order  of  attachment  was  bj 
the  clerk  endorsed  theron ;  and  on  the  same  day  a  levy  was  by  the 
sheriff  made  on  the  same  property,  as  was  mentioned  in  the  levy 
in  the  first  suit,  to  wit,  on  all  "the  lenl  and  equitable  interest  of 
the  Pittsburgh  and  Steubenville  Eailroad  Company  in  the  real 
estate  of  said  company  and  in  the  right  of  Thomas  Seabrooke,  trufi- 
tee,  in  the  said  county  of  Brooke,  and  particularly  on  a  piece  of 
tract  of  land  about  one  hundred  feet  wide,  extending  from  or  near 
to  the  Ohio  river,  near  the  mouth  of  Harmon^s  creek,  along  the 
ravine  of  said  creek,  or  near  the  same,  to  or  near  the  Pennsylvania 
state  line ;  also  upon  the  railroad  track  and  appurtenances  on  said 
knd." 

In  May,  1867,  the  bill  in  this  case  was  filed,  making  the  said 
railroad  company,  Thomas  Seabrooke,  trustee,  Isaac  tiones  and 
Kobert  Wooos,  defendants ;  and  an  affidavit  being  filed  of  the  non- 
residence  of  said  corporation  and  also  of  the  other  defendants,  an 
order  of  publication  issued,  which  according  to  the  decree  was 
"  duly  executed." 

Smt  No.  3  was  instituted  in  Hancock  County,  and  the  affidavit 
for  an  attachment  made  by  the  said  plaintiff,  claiming  as  assignee, 
etc.,  of  the  same  parties  and  in  his  own  right  and  as  assignee  of 
James  Andrews,  a  further  large  indebtedness,  was  made  and  filed 
by  said  Chapman  on  the  11th  day  of  June,  1867.  A  summons  in 
cnancery  issued  on  the  game  day,  and  on  it  an  order  of  attachment 
was  by  the  clerk  of  the  circuit  court  of  Hancock  County  endorsed, 
and  was  levied  by  the  sheriff  on  the  same  day  "  on  all  the  lands, 
railroad  track,  railroad  bed  and  premises  on  said  land  belonging  to 
the  Pittsburgh  and  Steubenville  Bailroad  Company  in  the  county 
of  Hancock,"  etc. 

The  bill  in  this  cause  was  filed  at  September  rules,  1867,  and 
made  defendants  thereto  the  said  railroad  company,  Daniel  Tyler 
and  Ambrose  W.  Thompson,  trustee,  Isaac  Jones,  Robert  Woods, 
The  Holliday's  Cove  Railroad  Company  and  Thomas  McElrath, 
trustee ;  and  The  Western  Transportation  Company  was  also  named 
in  the  process,  but  no  allegation  against  it  appeared  in  the  bill 
Affidavit  being  filed,  that  all  the  above  parties  except  Daniel  Tyler 
and  Ambrose  W.  Thompson,  trustees,  who  were  omitted  from  the 
affidavit,  were  non-resid!ents  of  the  state,  an  order  of  publication 
issued,  which,  the  decree  recites,  was  "duly  executed."  The 
court  refused  as  to  this  case  to  order  a  sale  ox  the  attached  prop- 
erty, untU  the  said  trustees  were  before  the  court  by  publication  or 
otherwise.  The  defendant.  The  Pittsburgh  and  Steubenville  Rail- 
road Company,  answered  in  both  the  Brooke  county  cases,  but  n^t 
in  the  Hancock  County  ease.  By  consent  of  plaintifi  and  The 
Pittsburgh  and  Steubenville  Railroad  Company  oy  counsel  on  tfao 
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8th  day  of  December,  1869,  tlie  Hancock  County  suit  was  removed 
to  the  circuit  court  of  Brooke  County.  On  the  16th  day  of  De- 
cember, 1869,  by  consent  of  the  same  parties  the  three  suits  were 
consolidated.  On  the  same  day  on  motion  of  the  plaiutifE  the 
causes  were  referred  to  Commissioner  A.  J.  Clark, "  to  audit,  state 
and  report  an  account  showing  indebtedness,  if  any,  upon  the  part 
of  the  defendant,  The  Pittsburgh  and  Steubenville  Eailroad  Com- 
panj,  to  the  complainant  by  aesignment  or  otherwise  upon  the 
claims  set  up  in  each  and  all  of  the  bills  in  the  cases  now  consoli- 
dated or  upon  any  of  them,  with  power  to  take  such  additional 
testimony  as  either  party  may  produce  before  him  at  such  time  or 
times  as  the  master  may  fix  upon,  etc." 

On  the  4th  of  March,  1875,  the  master  filed  his  report.  To  this 
report  both  the  plaintiff  and  defendant,  the  Pittsburgh  and  Steu- 
benville Bailroad  0>mpany,  filed  exceptions.  As  the  plaintiffs 
exceptions  do  not  appear  to  be  insisted  upon,  I  deem  it  unnecessary 
to  copy  them.  The  railroad  company,  by  counsel,  filed  the  follow- 
ing exceptions  in  substance  to  saia  report : 

1.  That  he  does  not  report,  that  the  claims  were  due  at  the  date 
of  the  attachment. 

2.  The  claim  allowed  in  favor  of  John  S.  King  &  Co.  in  ao- 
count  with  J.  B.  Cook  &  Co.  is  illegal  and  void,  and  constitutes 
no  claim  upon  the  defendant,  being  a  sub-contract  by  J.  H.  Cook 
&  Co.  with  J.  S  King  &  Co.,  who  failed  to  perform  their  con- 
tracts, and  had  really  no  assignable  interest,  if  tney  bad  made  such 
assignment. 

3.  To  the  allowance  of  claim  in  exhibit  "  A"  on  the  ground  that 
said  J.  B.  Cook  &  Co.  never  had  any  contract  whatever  with  the 
said  railroad  company  for  the  construction  of  their  work  or  any 
part  thereof,  and  the  same  is  unsupported  by  evidence. 

4.  To  the  allowance  of  account  exhibit  "  C,"  on  the  grcftmd  that 
there  is  no  evidence  to  support  the  same,  and  that  the  same  is  ille- 
gal and  void. 

5.  In  the  allowance  of  claim  set  forth  in  exhibit  "  D,"  on  the 
ground  that  there  is  no  evidence  to  show,  that  the  certified  esti- 
mates therein  specified  belonged  to,  or,  at  the  time  the  suit  was 
brought,  were  the  property  of  plaintiff. 

6.  To  the  whole  report,  on  tne  ground  that  commissioner  failed 
to  pass  upon  the  competency  or  admissibility  of  testimony  taken 
in  the  cause,  as  the  same  was  in  the  opinion  of  defendant  most 
important  to  a  fair  trial.  By  consent  this  matter  was  referred  back 
to  the  commissioner,  and  he  made  the  report  desired,  which  he  said 
did  not  change  the  state  of  the  account. 

7.  Because  the  Commissioner  repoi-ted  that  the  defendant  was, 
on  the  4th  day  of  January,  1867,  indebted  to  complainant,  assi^ee 
of  J.  B.  Cook  &  Co.,  in  the  sum  of  $20,466.12,  with  interest  from 
September  1, 1857,  as  specified  in  exhibit  '^  A,"  whereas  the  com» 
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mifigioner  ought  to  hare  reported,  that  the  defendant  web  not  on 
the  said  4th  daj  of  January,  1867,  or  at  any  time,  indebted  to  the 
plaintiff,  as  assignee  or  otherwise,  in  said  sums  with  interest,  or  any 
part  thereof. 

8.  Because  said  commissioner  reports,  that  on  the  4th  day  of 
January,  1867,  the  defendant  was  indebted  to  the  plaintiff  in  the 
sum  of  $77,059.00  with  interest  from  February  1, 1858,  as  detailed 
in  exhibit  ''  B,"  when  he  should  have  reported,  that  defendant 
was  not  on  that  day  or  at  any  other  time  indebted  to  the  plaintiff 
in  that  sum  and  interest  or  any  part  thereof. 

9.  Because  said  commissioner  reports,  that  on  said  day  the  de- 
fendant was  indebted  to  plaintiff  as  assignee,  etc,  in  the  sum  of 
$41,550.00,  with  interest,  as  shown  in  detail  in  exhibit  "  0 ;"  when 
he  ought  to  have  reported,  that  defendant  did  not  owe  him  such 
sum  of  money  or  in  any  part  thereof.  i^ 

10.  Because  said  commissioner  reports,  that  at  said  date  the  de- 
fendant owed  plaintiff  for  the  coupons  mentioned  in  said  report 
the  sum  of  $10,430.00  with  interest,  which  is  computed  to  amount 
on  the  Ist  day  of  February,  1875,  to  $7,434.00 ;  when  he  ought  to 
have  reported,  that  defendant  did  not  owe  complainant  said  princi- 
pal and  interest  or  any  part  thereof. 

11.  Because  said  commissioner  has  reported,  that  on  the  said  4th 
January,  1867,  the  defendant  was  indebted  to  plaintiff  in  the  snm 
of  $26,064.95  with  interest  from  March  1, 1859,  for  the  certified 
estimates  mentioned  in  said  report  and  exhibit  ^'  D ;"  when  the 
commissioner  should  have  reported,  that  the  defendant  did  not  owe 
said  sum  of  money  and  interest  or  any  part  thereof. 

On  the  22d  day  of  February,  1877,  the  court  entered  the  decree 
appealed  from  and  passed  upon  the  said  exceptions.  The  court 
sustained  the  exception  to  tlie  claim  in  exhibit  ^^  C"  ^'  as  to  seven 
and  a  half  per  cent  per  annum  on  the  excess  over  $500,000.00  for 
exchange  or  bonds.  It  also  sustained  the  exceptions  as  to  all  cou- 
pons 01  a  less  denomination  than  $17.50,  evidently  becatise  no  such 
coupons  had  described  in  the  bill.  It  also  sustained  exception  as  to 
the  $26,054.00  for  certified  estimates.  The  court  overruled  all  the 
other  exceptions  and  rendered  a  formal  decree  against  the  defend- 
ant. The  Pittsburgh  and  Steubenville  Ry.  Co.,  for  $298,081.33 
with  interest  on  the  principal,  $143,495.12  from  the  date  of  the 
decree,  and  also  for  costs,  and  ascertaining  the  amount  that  was  a 
lien  on  the  property  attached  in  Brooke  County,  as  appeared  in  the 
two  Brooke  County  suits,  ordered  the  said  attached  property  in 
Brooke  County  to  be  sold  to  pay  the  same; 

There  is  a  large  number  of  depositions  and  other  evidence  in  die 
the  cause,  making  near  three  hundred  and  fifty  printed  pages,  which 
was  all  considered  by  the  master. 

The  court  did  not  order  the  sale  of  the  attached  propertv  in  the 
Hancod:  County  case,  because  the  legal  title  was  not  bei<»«  the 


OHAPMAN  V.  PrrrSBTTBOH,   STO.,  B.  B.  00.  489 

oonii,  and  remanded  that  canse  to  rulee,  with  leave  to  the  plaintiff 
to  make  new  parties  thereto. 

From  and  to  the  decree  rendered  in  the  said  consolidated  cases, 
the  defendant,  The  Pittsburgh  and  Steubenville  B.  K.  Co.,  obtained 
an  appeal  and  supersedeas. 

Daniel  Lamb,  for  appellant  relied  on  the  following  authorities : 

2  Bob.  (old)  Pr.  849,  350 ;  3  Munf ,  79 ;  1  H.  «fe  M.  548 ;  1  Dan. 
Cliy.  Pr.  (3d  ed.)  p.  938 ;  Sto.  Eq.  PL  §  287;  5  W.  Va.  24;  10  W. 
Va.  135 ;  3  Mete.  (Ky.)  278 ;  Id.  181 ;  1  Mete.  (Ky.)  470 ;  1  Davis, 
184;  65  N.  T.  310 ;  2  Pat.  «fe  H.  47 ;  3  Leigh,  806 ;  2  U.  S.  Dig. 
l8t  Ser.  pp.  64^,  i^.  1176, 1181 ;  2  H.  &  M.,  315 ;  18  Gratt. 
854;  Acts  1877  p.  147 ;  Code  of  Va.  (1860)  ch.  151,  §  11 ;  1  Black, 
618 ;  Sto.  Eq.  PI.  §  267 ;  1  Dan.  Chy.  PI.  (3d  ed.)  335 ;  2  Bob. 
(old)  Pr.  287,  289 ;  107  Mass.  73 ;  14  Ohio  St.  340 ;  10  Pet.  209 ; 
7Wheat  626;  10  W.  Va.  107;  8  W.  Va.  274;  9  C.  &  P.  619;  2 
Bob.  258 ;  1  Dan.  Chy.  Pr.  192,  195 ;  18  Gratt.  82 ;  3  Lead.  Cas. 
in  Eq.  (3d  ed.)  308,  309,  358 ;  Id.  (4th  ed.)  1562, 1564,  1646 ;  13 
Giatt.  426 ;  7  W.  Va.  47 ;  15  Gratt.  157 ;  19  Gratt.  747 ;  6  Band. 
444 ;  10  Gratt  179 ;  28  Gratt.  822 ;  3  Munf.  29 ;  7  W.  Va.  187 ; 
Id.  458 ;  10  W.  Va.  60 ;  9  Gratt.  275 ;  25  Gratt.  376 ;  6  Gratt.  96 ; 

10  Gratt.  684 ;  7  Leigh,  313 ;  9  Leigh,  49 ;  3  Band.  158. 

James  Harvey,  for  appellee,  cited  the  following  authorities ;  25 
Ind.  453 ;  83  Mass.  160 ;  16  Midi.  478 ;  1  Esp.  121 ;  Bos.  &  Pnll. 
158;  1  E.  D.  Smith,  32, 192;  41  N.  H.  388 ;  83  Vt.  174 ;  53  K.  Y. 
114;  55  N.  T.  495 ;  1  B.  &  A.  29^;  6  Jurist,  125;  3  T.  B.  174;  2 
H.  &  M.  603 ;  5  Wend.  277;  34  Barb.  97 ;  6  Taunt.  450 ;  11  Allen, 
128 ;  14  Allen,  407 ;  9  Gray,  485 ;  24  K.  T.  57 ;  7  W.  Va.  458 ;  1 
Tuck.  Com.  Book  2,  p.  271 ;  1  Gratt.  347 ;  6  Cranch,  162 ;  5  Band. 
211 ;  10  Curtis,  164 ;  16  Pet.  25 ;  14  Curtis,  174 ;  16  How.  1 ;  9  Pet. 
275;  15  How.  283 ;  17  How.  322;  21  Curtis,  1;  1  "Wall.  206;  7 
Wall.  82 ;  Id.  108 ;  23  Gratt.  267 ;  Id.  809 ;  20  Gratt.  377 ;  Id.  398 ; 

11  Gratt.  611 ;  Sto.  Eq.  (6th  ed.),  §  284;  Id.  §  279 ;  9  Gratt.  131 ; 
43  Conn.  234 ;  8  Kent.  Com.  (8th  ed.)  47. 

J(^n  J.  Jacob,  for  appellee,  cited  the  following  authorities :  10 
Gratt.  284 ;  11  Gratt.  610 ;  26  Gratt.  765 ;  7  W.  Va.  380 ;  Id.  454 ; 

3  Leigh,  307 ;  2  H.  &  M.  808 ;  15  Gratt.  54 ;  Drake  Attach.  §§  418, 
421 ;  2  Bob.  258 ;  10  W.  Va.  180 ;  7  "W.  Va.  704;  10  Gratt.  284 ; 
22  Gratt.  205 ;  26  Gratt.  765;  3  Gratt.  4;  7  W.  Va.  454;  8  W. 
Va.  29 ;  1  Dan.  Chy.  Pr.  (3d  Am.  ed^  286,  287 ;  Id.  175, 176 ;  Id. 
201;  Malcolm  v.  Scott,  3  Hare ;  10  Wheat.  152;  2  Paige,  18 ;  Sto. 
Eq.  PI.  §§  77,  78,  96 ;  S  234 ;  Id.  Johns.  Chy.  819 ;  7  Ves.  &  B. 
550 ;  5  Madd.  289 ;  2  Atk.  515 ;  3  Swanst.  142  note ;  14  Gratt.  128 ; 
n  Gratt.  686 ;  2  H.  &  M.  611 ;  1  Mat.  Dig.  376  note  3 ;  1  Parsons 
Cent  (4th  ed.),  497 ;  2  Pars.  Cont.  301,  805 ;  55  N.  Y.  495 ;  8 
"Wheat  174;  2  Leigh,  19 ;  2  Myl.  &  K.  492:  2  Meriv.  662 ;  3  Sim. 
1;  2  Sto.  Eq.  Juris.  §§  1036  b.,  1046, 1196;  Lead.  Cas.  in  Eq.  (4th 
«d.)  1565, 1566 ;  6  W .  Va.  17 ;  Id.  36 ;  6  B.  &  C.  860 ;  13  Pick. 
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183 ;  7  Dana,  71 ;  Pars.  Cont.  (5th  ed.)  663 ;  Taylor  Ev.  (6ih  ed.) 
248,  264 ;  M.  &  M.  182 ;  Stephens  PI.  (4th  ed.)  142 ;  2  East,  839; 
Greenl.  Ev.  §§  60,  63;  Gresley  Eq.  Ev.  (Am.  ed.),  170,  173;  Dan. 
Chy.  Pr.  (4th  ed.)  862 ;  Id.  (3d  ed^  857 ;  P.  &  P.  in  Eq.  71 ;  Id. 
66 ;  6  Abbott  (U.  S.)  59 ;  36  How.  Pr.  R.  138 ;  4  Rob.  (N.  Y.)  672 ; 
17  Johns.  210 ;  17  Gratt.  187 ;  25  Gratt  28 ;  21  Gratt  73 ;  22 
Gratt.  364 ;  26  Gratt.  563. 

JoHHSOH,  Judge,  announced  the  opinion  of  the  Court : 

This  cause  has  given  the  Court  much  trouble ;  more  to  determine 
what  questions  ought  not  to  be  decided  in  the  cause,  than  how  to 
decide  those  which  are  manifestly  proper  for  our  decision.  The 
record  contains  over  four  hundred  and  fifty  printed  pages,  and 
nearly  two  hundi'ed  and  fifty  pages  of  printed  argument  are  filed. 

The  first  question  that  will  be  considered  is :  "Were  the  proper 
parties  before  the  court  ?  It  is  insisted  that  the  Western  Trans- 
portation Company  ought  to  have  been  a  party  to  suits  Nos.  1  and 
2.  The  interest  of  the  said  company  was  that  of  a  lessee.  It  has 
been  frequently  held,  and  the  ^neral  rule  is,  that  where  proceed- 
ings are  had  to  sell  the  fee  in  the  land,  it  is  not  necessary  to  make 
the  lessee  of  the  land  a  party.  Lawley  v.  Walden,  3  Swans.  142; 
1  Dan.  Chy.  Pr,  201.  The  record  discloses  the  fact,  that  the  lease 
of  the  Western  Transportation  Company  was  from  the  defendant. 
The  Pittsburgh  and  Steubenville  R.  K.  Co.,  and  was  a  lease  of  the 
railroad  in  the  State  of  Virginia,  authorizing  the  lessee  to  operate 
said  railroad.  The  record  clearly  discloses  me  fact,  that  botn  The 
Pittsburgh  and  Steubenville  R.  K.  Co.  and  the  Western  Transpor- 
tation Company  were  foreign  corporations  created  by  the  laws  of 
Pennsylvania,  and  it  is  not  pretended  that  either  of  said  companies 
had  any  charter  or  license  irom  the  State  of  Virginia  or  this  state 
to  operate  a  railroad  in  the  State  of  Vii^nia  or  this  state ;  and 
without  such  charter  or  license  neither  could  legally  operate  a  rail- 
rosid  in  this  State.  If  they  had  such  charter  or  license,  then,  as  to 
all  tlieir  property  in  this  state  they  would  be  domestic  corpora- 
tions, and  of  course  no  attachment  could  lie  against  their  property 
on  the  ground  that  they  were  foreign  corporations.  A  foreign  rail- 
road corporation  cannot  emigrate  from  tiie  State  that  gave  it  birth 
and  do  business  in  another  state  except  by  the  chai-ter  or  Ucense 
of  the  state  into  which  it  proposes  to  extend  its  road.  Pittsburgh, 
Wheeling  and  Kentuctv  K.  R.  Co.  v.  Baltimore  and  Ohio  R  II. 
Co.,  17  W.  Va.  812.  Tlierefore  in  this  proceeding  we  are  com- 
pelled to  regard  the  strip  of  land  attached  as  we  would  any  other 
real  estate,  and  the  said  W  estem  Transportation  Company  was  not 
a  necessary  party  to  the  suits  or  either  of  them. 

It  is  also  insisted  that  James  Andrews  should  have  been  made  a 
party  because  of  some  supposed  interest  in  the  commission  for  the 
exchange  of  bonds ;  but  as  it  does  not  appear  from  the  record, 
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that  he  had  any  sach  interest  in  those  suits,  and  as  he  was  examined 
in  the  suits  as  a  witness  and  claimed  no  interest  therein,  he  was 
not  a  necessarj  party. 

It  is  farther  ar^ed,  that  said  Andrews  ought  to  have  been  made 
a  defendant  to  suit  No.  1,  because  of  an  order  that  had  been  ^iven 
him  on  a  part  of  the  fund  claimed ;  but  Andrews  himself  admits 
satisfaction  under  said  order,  as  appears  by  his  receipt  filed  in  the 
cause. 

It  is  claimed  that  the  firm  of  J.  S.  King  &  Co.  ought  to  have 
been  made  defendants  to  suit  No.  1.  It  does  not  appear  upon  the 
face  of  the  bill,  that  the  said  King  &  Co.  had  any  interest  in  the 
cause.  The  bill  alleges,  that  J.  R.  Cook  &  Co.  as  sub-contractors 
of  J.  S.'King  &  Co.  performed  a  large  amount  of  labor  in  the  con- 
struction of  said  railroad,  furnished  a  large  amount  of  materials 
for  the  same,  amounting  in  the  aggregate  to  $65,108.71,  and  re- 
ceived sundry  payments,  amounting  in  all  to  $28,642.85,  leaving 
due  and  unpaid  to  J.  B.  Cook  &  Co.  the  sum  of  $36,466.12,  which 
balance,  tlie  said  Pittsburgh  and  Steubenville  E.  E.  Co.  agreed  to 
fSLj  to  said  J.  E.  Cook  &  Co.;  and  to  this  allegation  of  the  bill  the 
said  defendant  answered,  ^^  that  true  it  is,  that  the  said  Pittsburgh 
and  Steubenville  E.  E.  Co.  did  not  agree  to  pay  over  to  J.  K. 
Cook  &  Co.  any  indebtedness  owed  by  said  company  to  said  J.  S. 
King  &  Co."  It  further  appears  from  the  record  that  the  said  J, 
S.  King  &  Co.  had  a  lease  of  the  road,  and  when  the  Pittsburgh 
and  Steubenville  E.  E.  Co.,  to  induce  the  sub-contractors  unoer 
said  King  &  Co.  to  wit :  J.  E.  Cook  &  Co.,  to  go  on  with  the  work, 
agreed  to  pay  them  the  amount  that  King  &  Co.  owed  them,  to 
further  carry  out  its  plans,  it  released  the  said  King  &  Co.  from 
any  obh'gations  under  their  lease  or  otherwise,  and  cancelled  the 
lease. 

J.  R  Cook  in  his  deposition  says :  "  The  object  of  the  meeting 
in  Philadelphia  was,  to  devise  some  means  to  get  rid  of  John  d. 
Sing.  He  had  been  some  time,  two  months,  after  his  failure  try- 
ing to  raise  money  and  to  dispose  of  his  contract  in  the  east.  He 
was  asked  upon  what  terms  ne  would  surrender  his  contract  and 
lease  of  the  road.  He  said  he  would  do  it  conditioned  upon  his 
liabilities  being  met,  not  leaving  him  in  debt.  He  said  tnat  the 
negotiation  of  the  bonds  paid  his  debts,  where  he  had  given  his 
notes  and  pledged  the  bonds  in  security.  He  said  he  owea  sub-con- 
tractors, but  these  bonds  would  not  pay  their  claims  and  he  wanted 
them  paid ;  that  was  the  principal  condition  on  which  he  was  will- 
inff  to  surrender  his  contract  and  lease." 

The  surrender  was  made,  and  the  Pittsburgh  and  Steubenville 
R.  R.  Co,  would  have  no  right  to  a  decree  over  against  J.  S.  King 
&  Co.  according  to  the  facts  stated  in  the  record  for  any  indebted 
ness  of  theirs  paid  to  J.  E.  Cook  &  Co.  If  there  was  any  such 
liability  on  King  &  Co.  to  pay  the  Pittsburgh  and  Steubenville  E. 
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B.  Co.,  then  said  J.  S.  King  &  Co.  would  be  neoeesaiy  parties  to 
this  suit,  but  it  seems  to  me  from  the  facts  disclosed  in  this  record, 
that  Kinff  &  Co.  were  entirely  relieved  from  any  such  liability, 
and  they  nave  no  interest  whatever  in  these  suits  or  either  of  them, 
and  therefore  were  not  necessary  parties. 

It  is  claimed  that  the  fiim  of  J.  R.  Cook  &  Co.,  the  assizors  of 
the  plaintiff,  should  have  been  made  defendants  in  all  me  said 
suits.  The  general  rule  is,  that  where  it  is  necessary  to  adjudicate 
the  rights  of  an  assi^ee,  the  assignor  must  be  made  a  party  to  the 
cause,  but  to  this  rule  there  is  the  exception  that  when  the  assign- 
ment is  absolute  and  unconditional,  leaving  no  equitable  interest 
whatever  in  the  assignor,  and  the  extent  and  validity  of  the  assign- 
ment is  neither  doubted  nor  denied,  and  there  is  no  remaining 
liability  in  the  assignor  to  be  affected  by  the  decree,  it  is  not  neces- 
sary to  make  the  assignor  a  party.  V  ance  v.  Evans  et  al.,  11  W. 
Va.  342.  The  assignment  of  J.  K.  Cook  &  Co.  clearly  falls  within 
the  said  exception  to  the  general  rule ;  and  therefore  they  were 
not  necessary  parties  to  the  suits  or  either  of  them. 

It  is  insisted  that  the  Holliday's  Cove  Railroad  Company  should 
have  been  before  the  court  when  the  decree  was  rendered,  as  it  is 
claimed  it  was  a  domestic  corporation,  and  had  been  named  in  the 
bill  in  suit  No.  3,  and  summons  issued  but  not  returned,  and  to 
render  the  decree  in  the  absence  of  said  defendant  was  an  error 
for  which  the  decree  should  be  reversed.  The  Holliday's  Cove 
Railroad  Company  was  not  made  a  party  to  the  said  suit,  although 
mentioned  in  the  bill  and  summons.  For  the  same  reason  tne 
Western  Transportation  Company  was  not  made  a  defendant  If 
a  person  is  not  named  in  the  bill,  and  no  alle^tion  with  reference 
to  him  appears  therein,  the  naming  of  him  m  the  summons  does 
not  make  him  a  party  to  the  suit,  although  he  may  have  been 
served  with  process ;  and  though  named  in  the  prayer  of  tiie  bill 
and  in  the  summons  and  served  with  process,  yet  if  there  is  no 
allegation  in  the  bill  with  reference  to  him,  he  is  not  a  party  to  the 
suit,  because  there  is  nothing  in  the  bill  to  which  he  could  answer, 
and  his  rights,  if  he  has  any,  are  not  to  be  adjudicated  without 
giving  him  an  opportunity  to  defend  his  interest.  Moselyi^. 
Cocke,  7  Leigh,  224. 

In  the  bill  there  was  no  reference  whatever  made  to  the  HoHi- 
da/s  Cove  Railroad  Company,  except  that  it  prays  that  tiiat  com- 

Eany  may  be  made  a  party  to  the  bill,  and  as  we  have  seen,  if  it 
ad  been  under  these  circumstances  served  with  process,  it  would 
not  have  been  a  party  to  the  suit.  But  it  is  said,  that  it  was 
a  necessary  party  to  the  suit ;  and  this  court  is  asked  to  take 
judicial  notice,  not  only  that  it  is  a  domestic  corporation,  but  of 
every  provision  in  its  charter,  and  that  under  its  charter  it  acquired 
the  particular  "  strip  of  land,  and  milroad  track"  attached  in  these 
causes.    If  it  were  conceded,  that  the  court  would  take  judicial 


CnAPMAlSl  V.  PITTSBURGH,   ETC.,  B.  B.  GO.  493 

notice  of  every  railroad  charter  and  the  provisions  therein  con- 
tained, which  we  do  not  here  decide,  yet  clearly  the  court  will  not 
take  judicial  notice  that  a  railroad  company  under  its  charter  con- 
demned or  acquired  title  to  any  particular  land  or  strip  of  land, 
upon  which  it  locates  its  road ;  such  a  thing  is  not  of  tnat  public 
notoriety,  that  every  intelligent  man  is  presumed  to  know  it.  If  the 
court  could  therefore  take  ludicial  notice,  that  the  HoUiday's  Cove 
Railroad  Company  was  on  tne  30th  day  of  March,  1860,  chartered  by 
the  Legislature  of  Virginia,  it  will  not  take  judicial  notice,  that  said 
company  acquired  by  purchase,  or  otherwise,  the  interest  of  the 
Pittsbar^h  and  Steubenville  Railroad  Company  in  the  strip  of 
land,  and  railroad  track  attached  in  these  causes.  It  is  not  pre- 
tended that  there  is  any  evidence  in  the  record  to  establish  such 
fact,  if  it  exist.  The  pleadings  do  not  mention  such  fact,  and  it 
therefore  nowhere  appears  in  the  record,  that  the  Holliday's  Cove 
Railroad  Company  has  any  interest  in  these  suits.  We  must  treat  the 
causes  as  though  nothing  but  the  land  was  attached,  and  not  distin- 
goifih  it  from  such  a  case.  The  railroad  track  being  upon  it,  so  far 
as  this  record  discloses,  could  make  no  difference.  The  franchise 
of  no  road  is  included  in  this  attachment.  The  defendant,  the 
Pittsburgh  and  Steubenville  Railroad  Company,  never  had  any 
hoense  under  the  laws  of  West  Virginia  to  operate  a  railroad  in 
this  state.  It  seems  it  acquired  an  equitable  title  to  the  land 
attached  in  some  way,  and  perhaps  built  the  track  thereon.  As  far 
as  this  record  discloses,  it  does  not  appear,  and  we  cannot  judicially 
know  that  any  other  railroad  company  is  interested  in  the  said 
strip  of  land  and  railroad  track ;  and  therefore  it  does  not  appear 
that  the  said  Holliday's  Cove  Railroad  Company  is  a  necessary 
party  to  the  said  suit. 

But,  if  it  be  a  fact  that  the  said  company  acquired  the  interest 
of  the  Pittsburgh  and  Steubenville  Railroad  Company  by  virtue 
of  its  charter,  and  that  it  was  under  its  charter  located  on  this  par- 
ticular strip  of  land,  then  it  was  a  necessary  party  to  said  suits,  and 
was  vitally  interested:  and  if  it  had  been  made  a  party,  if  thus 
interested,  it  could  nave  raised  the  interesting  le^l  question, 
whether  a  section  of  a  railroad  in  full  operation  can  be  sold  under 
legal  process  for  the  debts  of  the  company,  and  all  other  questions 
anectmg  its  interests.  But,  under  the  view  we  have  taken  of  this 
case,  that  question,  so  elaborately  and  ably  argued  by  the  learned 
counsel,  does  not  arise  in  these  causes.  But  whatever  interests 
legal  or  equitable,  however  acquired,  the  said  Hollidav's  Cove 
Railroad  Company,  or  any  other  company  chartered  by  West 
Virginia,  which  may  have  succeeded  to  its  rights  and  frajichises, 
had  at  the  commencement  of  these  suits,  will  be  wholly  unafiected 
by  the  decree  in  these  causes,  or  any  sale  made  thereunder,  they 
not  being  parties  to  these  suits. 

The  greater  part  of  the  argument  of  counsel  for  lihe  defend- 
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ant,  the  Pittsburgh  annd  Stenbenville  Bailroad  Company,  is  to 
show,  that  the  pi-oofs  in  the  case  did  not  sustain  the  commis- 
sioner's report,  and  of  the  arguments  for  the  plaintiS,  that  the 
proofs  did  sustain  the  commissioner's  report.  The  account 
was  a  long  and  intricate  one,  and  the  evidence  before  the 
commissioner  amounts  to  a  volume,  although,  as  I  know  from  a 
careful  inspection  of  the  record,  part  of  it  is  interesting,  jet  it 
must  have  been  a  laborious  task  to  the  circuit  court,  to  hunt 
through  seven  or  eight  hundred  pages  of  manuscript  to  ascertain, 
whether  everj  finding  of  the  commissioner  was  correct,  in  the 
absence  of  exceptions  pointing  out  the  particular  matters  ex- 
cepted to. 

This  brings  us  to  the  consideration  of  the  question  whether  ihe 
court  was  justified  in  overruling  the  exceptions  to  the  report.  In 
McCarty  et  al.  v.  Chalf ant  et  S.,  14  W.  V  a.  531,  this  court  held, 
that  generally  exceptions  to  reports  of  master  commissioners 
partake  of  the  nature  of  special  demurrers ;  and  if  the  report  is 
erroneous,  the  party  complaining  of  the  report  and  excepting 
thereto  must  point  out  the  error  in  his  exceptions  with  reasonable 
certainty,  so  as  to  direct  the  mind  of  the  court  to  it.  When  he 
does  so,  the  parts  not  excepted  to  are  admitted  to  be  correct,  not 
only  as  regards  the  principles,  but  also  as  relates  to  the  evidence  on 
which  thev  are  founded.  The  first  exception  in  that  case  was: 
"Because  m  the  first  statement  of  the  accounts  the  commissioner 
reports  John  Ohalfant  indebted  to  McCarty  $78.99."  The  court 
held  this  exception  would  not  require  the  court  to  examine  the 
evidence  to  see  whether  the  statement  was  justified  by  the  evi- 
dence. 

The  principle  settled  in  the  last-mentioned  case  justified  the 
court  in  overruling  the  7th,  8th,  9th,  10th  and  11th  exceptions 
without  looking  into  the  evidence,  as  they  are  aU  substantially  like 
the  exception  m  McCarty  v.  Chalfant ;  just  as  vague  and  indefi- 
nite. It  would  be  unjust  to  require  a  circuit  court  upon  such  an 
exception  to  go  on  a  hunt  for  errors  through  hundreds  of  pages  of 
manuscript.  If  he  was  required  so  to  do,  a  conunissioner,  no  mat- 
ter how  mtricate  the  account,  would  be  of  little  aid  to  the  court. 
If  by  merely  endorsing  upon  the  report  in  substance,  "  The  within 
report  is  not  sustained  by  evidence,^'  is  to  put  the  burden  on  the 
judge  to  examine  every  particle  of  evidence,  we  may  as  weU  dis- 
pense with  commissioners  altogether. 

The  first  exception  is,  that  the  commissioner  does  not  report  that 
the  claims  were  due  at  the  date  of  the  attachment.  In  the  alienee 
of  evidence  to  the  contrary  it  would  be  assumed  that  the  commis- 
sioner did  so  find ;  but  in  these  causes,  I  think,  he  does  in  effect 
find,  that  the  debts  were  due  when  the  first  suit  was  instituted. 

The  second  exception  is,  that  the  claim  of  J.  B.  Cook  &  Co. 
against  J.  S.  King  &  Co.  is  illegal  and  void,  and  constitutes  no 
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daim  upon  the  defendant.  This  exception  is  va^e ;  but  if  it  be 
considered  good,  the  answer  of  the  defendant,  ^^  that  tme  it  is,  that 
the  Pittsbni^h  and  Stenbenville  Raihroad  Company  did  a^e  to 
pay  over  to  J.  B.  Cook  &  Co.  any  indebtedness  owing  by  said  com- 
pany to  J.  S.  King  &  Co."  is  a  complete  answer  to  the  exception, 
becanse,  as  disclosed  by  the  record,  one  of  the  inducements  of  J. 
IL  Cook  &  Co.  to  proceed  with  the  constniction  of  the  bridge  was, 
that  the  company  shonld  pay  to  them  the  indebtedness  of  J.  S. 
£ing  &  Co.,  and  this  was  a  valid  consideration.  Winkler  v,  C.  & 
O.  K.  Co.,  12  W.  Va.  699. 

The  third  exception  is  the  allowance  of  the  same  account,  exhibit 
"A,"  that  shows  the  indebtedness  of  J.  S.  King  &  Co.  to  J.  R.  Cook 
&  Co.,  the  sub-contractors,  on  the  ground  that  the  said  J.  B.  Cook 
&  Co.  never  had  any  contract  whatever  with  the  said  railroad  com- 
pany for  the  construction  of  their  work,  or  any  part  thereof.  This 
IS  a  mistake,  as  the  contract  is  clearly  proved ;  and  it  is  also  proved, 
that  to  induce  J.  B.  Cook  &  Co.  to  go  on  with  the  work,  the  said 
railroad  company  assumed  to  pay  to  said  J.  B.  Cook  Sc  Co.  the 
indebtedness  of  J.  S.  King  &  Co. 

The  fourth  exception  is  to  the  allowance  of  conmiission  on 
exchange  of  bonds,  and  is  composed  of  a  single  item.  We  think 
the  report  as  to  this  item,  so  far  as  adopted  by  the  circuit  court,  is 
sustained  by  the  evidence. 

The  fifth  exception  is  to  the  allowance  of  claims  set  forth  in 
exhibit  ^^  D, "  on  the  ground  that  there  is  no  evidence  to  show,  that 
the  certified  estimates  therein  specified  were,  at  the  time  the  suit 
was  brougHt,  the  property  of  tne  plaintiff.  But  it  is  unnecessary 
to  consider  this  exception,  as  it  was  sustained  by  the  circuit  court, 
and  there  was  no  allowance  made  of  certified  estimates. 

The  sixth  exception  it  is  unnecessary  to  consider,  as  the  objection 
to  the  report  on  the  ground  therein  set  forth  (whether  a  good 
objection  or  not  we  do  not  decide,)  was  removed  by  consent  of 
parties. 

This  court  is  asked  on  its  own  motion  to  quash  the  attachment 
in  the  Hancock  County  cause,  on  the  ground  that  the  affidavit,  on 
which  it  is  founded  is  fatally  defective.  That  attachment  we  can- 
not consider  in  this  appeal,  because  the  court  below  did  not  pass 
upon  its  validity,  but  sent  that  cause  to  rules,  to  bring  the  legal 
title  to  the  property  attached  before  the  court,  before  it  would 
order  a  sale  tnereof . 

It  is  alleged  as  error,  that  these  suits  and  each  of  them  were  set 
for  hearing  and  the  decree  rendered,  in  the  absence  of  important 
papers  made  exhibits  in  the  bills.  It  is  a  sufficient  answer,  that 
the  defendant  did  not  call  for  the  production  of  the  said  exhibits, 
and  in  its  answer  did  not  deny  their  existence,  or  contest  their  valid- 
ity, the  defendant  cannot  in  the  appellate  court  object  to  their  non- 
production. 
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It  IB  insifited,  that  the  court  erred  in  entering  a  personal  decree 
upon  the  demands  set  up  in  suit  No.  8,  when  the  trustees,  who  held 
the  legal  title,  were  not  before  the  court.  Where  an  attachment 
is  sued  out  against  a  non-resident  corporation,  which  has  the  equi- 
table title  to  real  estate  attached  in  the  cause,  a  personal  decree 
may  be  rendered  against  such  non-resident  corporation,  which 
appears  in  the  cause,  but  the  attached  property  will  not  be  sold  in 
the  absence  of  the  trustees,  who  hold  the  legal  title ;  they  mnst 
either  be  served  with  process,  or  if  non-residents,  an  order  of  pub- 
lication must  issue  against  them  and  be  duly  published.  Baker  t^. 
Oa  Tract  Co.,  7  W .  Va.  464 ;  Oirode  v.  Buchanan,  Adm'r,  22 
Gratt  205. 

For  the  forgoing  reasons  the  decree  rendered  in  these  consoli- 
dated causes,  on  the  22d  day  of  February,  1877,  is  affirmed  with 
costs  and  damages. 

The  other  judges  concurred. 

Decree  aflSnuM. 


Henen,  Adm'b, 

V. 

• 

The  Baltdcose  akd  Ohio  B.  B.  Co. 

(17  West  Virginia  Bep<yrU,  881.) 

An  order  of  a  state  court  removing  a  case  at  law  to  the  circuit  court  of  the 
United  States  under  section  639,  page  114,  of  the  ReviBed  Statutes  of  the 
IjDited  States,  2d  ed.,  is  reviewable  by  the  Supreme  Court  of  Appeals  of  this 
state  by  writ  of  error,  and  upon  such  review  said  Supreme  Court  of  Appeals 
may  reverse  or  afl&rm  such  order,  as  justice  and  the  law  may  require  m  the 
opinion  of  such  court. 

Where  a  petition  is  filed  in  a  state  court  praying  the  removal  of  a  case  from 
such  court  to  a  circuit  court  of  the  Unitea  States  under  said  section  689  of 
the  said  Kevised  Statutes,  the  state  court  ought  not  to  receive  the  bond 
offered  by  the  petitioner,  unless  the  condition  of  the  bond  so  offered  contaiofl 
the  material  parts  prescribed  and  required  by  said  section  in  such  a  case. 

A  railroad  corporation  may  have  an  existence  in  more  than  one  state,  if 
chartered  or  licensed  to  build  its  road  in  more  than  one  state. 

The  Baltimore  and  Ohio  Railroad  Company  is  a  domestic  corporation  of 
this  state  and  liable  to  be  sued  here;  and  the  court  will  take  judicial  cogni- 
zance of  that  fact.  Hart  v.  The  Baltimore  and  Ohio  Railroad  Company,  6 
W.  Va.  336. 

When  such  company  is  issued  in  the  courts  of  this  state  by  a  citizen  there- 
of, such  suit  cannot  oe  removed  into  the  circuit  court  of  the  United  Statee 
for  the  district  of  West  Virginia,  in  such  case  said  639th  section  of  said  Re- 
vised Statutes  does  not  apply  to  or  embrace  the  said  company. 

Writ  of  error  to  an  order  of  the  circuit  court  of  the  county  of 
Wetzel  made  on  the  18th  day  of  October,  1879,  in  an  action  in 
said  court  then  pending,  wherein 


HBNEN  V.  BALTIMORE  AND  OHIO  B.  B.  CO.  497 

John  Henen,  administrator,  was  plaintiff  and  the  Baltimore  and 
the  Oliio  Railroad  Company  was  defendant,  allowed  upon  the  pe- 
tition of  said  Henen. 

Hon.  A.  B.  Fleming,  judge  of  the  second  judicial  circuit,  made 
the  order  complained  of. 

Hathond,  Judge,  furnishes  the  following  statement  of  the  case : 

This  is  an  action  of  trespass  on  the  case  brought  by  the  plain- 
tiff, John  Henen,  administrator  of  Jane  Smith,  deceased,  against 
the  defendant  for  the  killing  of  plaintiff's  intestate  by  the  defen- 
dant's servants  drivinff  a  steam  engine  over  her  at  a  public  crossing 
on  its  railroad,  in  an  unlawful,  careless,  and  negligent  manner  on 
the  10th  day  of  February,  1879.  The  suit  was  brought  in  the 
circuit  court  of  Wetzel  County,  State  of  West  Virginia,  on  the  28th 
day  of  July,  1879.  The  declaration  contains  two  counts.  The 
damages  claimed  in  the  declaration  are  $5,000.00. 

It  appears,  that  on  the  18th  day  of  October,  1879,  the  defendant^ 
by  its  counsel,  appeared  in  said  circuit  court  and  filed  its  petition 
to  the  said  circmt  court,  which  is  as  follows : 

'^  To  the  Honorable  A.  Brooks  Fleming,  Judge  of  the  Circuit 
Court  of  Wetzel  County  in  the  State  of  yfest  Virginia : 

^  The  petition  of  the  Baltimore  and  Ohio  Railroad  Company 
reepectfully  represents  that  your  petitioner  was  incorporated  and 
made  a  body  politic  by  an  act  of  the  General  Assembly  of  the 
State  of  Maryland,  by  an  act  entitled  ^  An  act  to  incorporate  the 
Baltimore  and  Ohio  Kailroad  Company,'  passed  on  the  28th  day  of 
Febmary,  1827 ;  that  the  purpose  of  said  act  was,  as  sufQciently  in- 
dicated by  its  title,  to  secure  the  construction  and  working  of  a 
railroad  from  the  city  of  Baltimore,  in  the  State  of  Maryland,  west- 
ward through  said  State,  the  (then)  State  of  Yirginia,  and  perhaps 
in  part  thronsh  the  State  of  Pennsylvania  to  some  point  on  the 
Ohio  river ;  &at  said  charter  was  duly  accepted  by  the  shareholders 
of  Baid  company  and  said  company  re^larly  organized  under  the 
said  charter,  and  the  said  road  nas  been  since  constructed  and  is 
now  worked  and  operated  from  Baltimore,  tlirough  the  State  of 
Maiyland,  and  through  the  (then)  State  of  Virginia,  now  the  State 
of  West  Virginia,  to  the  city  of  Wheeling,  in  the  county  of  Ohio,, 
in  the  said  last  named  state ;  that  a  suit  has  been  recently  insti* 
tuted  against  your  petitioner  as  such  corporation  as  aforesaid,  in  the 
circuit  court  of  Wetzel  County,  in  the  said  State  of  West  Virginia, 
by  one  John  Henen,  administrator  of  Jane  Smith,  deceased,  being 
an  action  of  trespass  on  the  case,  for  the  purpose  of  recovering 
against  your  petitioner  damans  claimed  to  amount  to  and  laid  at 
the  sum  of  $5,000,00  for  iniunes  of  a  personal  nature  to  and  the 
aD^ed  killing  of  the  saia  Jane  Smitn,  deceased,  for  which  the 
plaintiff  claims  that  your  petitioner  is  responsible ;  that  said  suit 
IS  now  pending  and  undetermined  in  your  Honoi^s  said  court,  and 
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the  matter  in  dispute  exceeds  the  sam  of  $500.00 ;  that  jour  peti- 
tioner has  not  heretofore  entered  an  appearance  in  said  canse,  and 
desires  to  remove  the  same  for  trial  from  your  Honoris  said  conrt 
into  the  next  circuit  court  of  the  United  States  to  be  held  in  the 
district  of  West  Virginia,  of  which  district  the  said  Jane  Smith,  at 
the  time  of  her  death  was,  and  the  said  plaintiff,  at  the  time  of 
bringing  said  suit  was,  and  still  is,  a  citizen  and  resident.  And  to 
that  end  your  petitioner  now  here  offers  to  ^ve  good  and  sufficient 
security  for  entering  in  such  circuit  court  of  the  United  States  on 
the  first  day  of  its  next  session  copies  of  said  process  against  it,  and 
for  its  then  appearing  and  doing  ail  and  everything  required  by  law 
in  the  premises,  and  prays,  that  said  cause  may  be  so  removed  from 
the  said  circuit  court  oi  Wetzel  County,  West  Virginia,  into  the 
next  circuit  of  the  United  States  for  the  said  district  of  West  Vir- 
ginia, to  be  therein  heard,  tried  and  determined,  and  that  your 
Honor's  said  state  court  will  proceed  no  further  in  said  cause,  and 
«s  in  duty  bound  your  petitioner  will  eyer  pray,  etc 

^^  Baltqcobe  akd  Ohio  Railboad  Co., 

"  By  its  Attorneys. 
**  Boggess  and  McCoy,  Attorneys.'* 

Upon  the  filing  oi  said  petition  the  circuit  court  made  and  en- 
tered an  order  in  the  cause  as  follows : 

^^  John  Henen,  administrator  of  Jane  Smith,  deceased,  plaintiff, 
V.  The  Baltimore  and  Ohio  Baihx>ad  Company,  defendant. — ^In 
cafle. 

^^  This  day  came  the  plaintiff,  by  his  attorney,  and  thereupon 
came  also  the  defendant,  by  its  attorney,  and  filed  here  in  court  its 
petition  praying  that  this  cause  may  be  removed  by  order  of  this 
court  into  the  next  circuit  court  of  the  United  States  to  be  held  for 
the  district  of  West  Virginia,  to  be  therein  tried  and  determined, 
and  that  this  court  will  pi^oceed  no  further  therein.  To  the  filing 
of  which  petition  the  phiintiff,  by  his  counsel,  objected,  which  o^ 
jection,  on  consideration  by  the  court,  is  overruled,  and  the  said 
petition  was  received  by  the  court  and  ordered  to  be  filed.  And 
thereupon  the  said  plaintiff  filed  here  in  court  an  answer  in  writing 
to  said  petition  of  the  defendant.  To  the  filing  of  which  answer, 
the  de^ndant,  by  its  counsel,  objects  and  excepts  to  the  same  as 
improper  and  insufficient.  Whereupon,  on  consiaeration,  the  court 
overrules  the  defendant's  said  objection,  and  allows  the  said  an- 
swer to  be  filed  ;  and  the  matter  of  the  defendant's  said  petition 
having  been  fully  considered  by  the  court,  together  with  the  evi- 
dence and  argument  of  counsel,  therefore  it  seemeth  to  the  court 
here  that  saia  defendant  is  entitled,  under  the  law,  to  have  the 

;rayer  of  the  said  petition,  and  said  cause  removed,  as  prayed  for. 
'hereupon  it  is  ordered,  that  upon  the  defendant,  or  some  one  for 
it,  executing  and  filing  bond  in  the  penalty  of  $500.00.  with  con- 
dition to  enter  in  the  next  circuit  court  of  the  Unitea  States  for 
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the  District  of  West  Yirginia,  on  the  first  day  of  its  next  session, 
copies  of  the  process  in  said  cause,  and  for  its  then  and  there  ap- 
pearing and  Qoing  whatever  else  may  be  required  by  law  in  the 
the  premises,  this  cause  shall  be  removed  into  the  said  circuit  court 
of  tne  United  States.  And  the  said  defendant  thereupon  tendered 
here  in  court  a  bond  in  such  penalty,  executed  by  J.  W.  Bradshaw, 
P,  McDonnell  and  J.  W.  McCoy,  with  conditions  as  above  required, 
which  is  received  by  the  court  and  ordered  to  be  filed ;  and  it  is  ac- 
cordingly considered  bv  the  court  that  tliis  court  proceed  no  fur- 
ther in  said  cause,  and  that  the  same  be  removed  into  the  said 
circuit  court  of  the  United  States  to  be  therein  heard,  tried  and 
determined. 

The  answer  to  said  petition  filed  by  the  plaintiff  and  mentioned 
in  said  order  is  as  follows : 

"In  the  Cirouit  Cottbt  of  Wetzel  County. 

^' John  Hbnen,  administrator  of  Jane  Smith,  dec'd,  v.  The  Balti- 
MOBE  ANB  Ohio  B.  R.  Co. — Trespass  on  case. 

^  To  the  petition  of  defendant  to  remove  this  cause  to  the  circuit 
court  of  the  United  States,  the  plaintiff  replies  and  answers  as  fol- 
lows :  That  the  defendant  does  not  operate  or  own  its  railroad  in 
the  State  of  West  Virginia  by  virtue  of  any  Maryland  law,  but  has 
its  existence  in  this  state,  and  is  a  corporation  and  has  constructed 
its  road  within  this  state,  and  operates  it  all  bv  virtue  of  sundry 
acts  of  the  Legislatures  of  Yirgmia  and  West  V  irginia,  and  the  de- 
fendant is  ttn&r  these  laws  a  corporation  of  this  state,  and  was  so 
created  within  this  state  by  virtue  of  said  laws.  Plaintiff  denies 
that  defendant  is  a  Maryland  corporation  within  the  act  of  Congress 
under  which  they  seek  to  remove  this  cause. 

Plaintiff  further  says,  that  for  the  purpose  of  this  suit  the  de- 
fendant is  a  resident  of  this  state,  and,  therefore,  prays  that  the 
petition  of  defendant  be  rejected. 

"  John  Henen,  Adm'r. 

"  B^  J.  D.  Ewing,  AttV'  , 

The  bond  filed  by  defendant,  and  mentioned  in  the  said  order  is 
as  follows : 

" Know  all  men  by  thesepresents.  That  we  J.  W.  Bradshaw,  P. 
McDonnell,  and  J.  W .  McOoy,  as  sureties  for  the  Baltimore  and 
Ohio  E.  B.  Co^  are  held  and  firmlv  bound  unto  John  Henen,  ad- 
ministrator of  Jane  Smith,  deceased,  in  the  sum  of  five  hundred 
dollars,  to  be  paid  to  the  said  John  HeneD,  administrator  of  the 
said  Jane  Smith,  deceased,  his  executors,  administrators  and  assigns, 
to  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
onr  heirs,  executors,  and  administrators,  jointly  and  severally,  by 
these  presents.  Sealed  with  our  seals  and  dated  this  the  10th  day 
of  October,  1879. 

"  The  condition  of  the  above  obligation  is  such,  that,  whereas,  in 
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a  caafie  pending  in  the  circuit  court  of  Wetzel  Connty,  West  Vuv 

finia,  being  an  action  of  treepass  on  the  case  in  which  the  said  John 
[enen,  admimstrator  of  Jane  Smith,  deceased,  is  plaintiff  and  the 
said  Baltimore  and  Ohio  R.  R.  Co.  is  defendant,  the  said  defendant 
has  filed  its  petition  praying  that  the  said  cause  may  be  removed 
into  the  next  circuit  court  of  the  United  States  to  be  tried  and  de- 
termined, which  prayer  has  been  granted  on  terms  of  giving  this 
bond :  Now,  if  the  said  Baltimore  and  Ohio  B.  R.  Co.  shul  file 
and  enter  in  said  circuit  court  of  the  United  States  for  the  district 
of  West  Virginia  copies  of  said  process  in  said  cause  on  the  first 
day  of  the  next  session  of  said  Court,  and  shall  then  and  there  ap- 
pear and  do  what  may  be  by  law  required  to  be  done  in  the  prem- 
ises, then  this  obligation  to  be  void,  else  to  remain  in  full  force 
and  virtue. 

"  J.  W.  BsADSHAw,  [Seal." 
"P.  McDonnell,  [Seal.' 
«J.W.  McCoy.   •       [Seal: 

To  the  said  order  of  the  circuit  made  in  this  case  on  the 
18th  of  October,  1879,  a  writ  of  error  was  allowed  the  plaintiff  on 
the  22d  day  of  November,  1879,  upon  his  petition  and  assignment 
of  error  by  this  court  without  bond  and  security  being  required  ; 
and  in  this  way  the  said  order  is  before  this  court  for  review  and. 
decision. 

Ewing  and  Biley,  for  plaintiff  in  error,  cited  the  following  au- 
thorities : 

16  W.  Va.  862 ;  12  Gratt.  656 ;  1  W.  Va.  808:  8  W.  Va,  319  ; 
16  W.  Va.  609 ;  13  Wall.  270 ;  12  Wall.  65 ;  Rev.  Stat.  TJ.  S. 
§721;  2  Black  599;  Id.  532;  24  How.  264;  Id.  364;  7  How. 
767 ;  Id.  812 ;  6  How.  64 ;  Id.  139 ;  11  How.  297 ;  14  How.  488  ; 
22  How.  1 ;  14  Pet.  56 ;  5  Cranch,  22 ;  9  Cranch,  87 ;  1  Wheat. 
279;  2  Wheat.  316;  12  Wheat.  153;  1  Pet.  604;  6  Pet.  291;  » 
Cent.  Law  Jour.  No.  24,  p.  467 ;  29  Gratt.  481 ;  Acts  1872-3,  ch. 
17 ;  Acts  1877,  ch.  44 ;  2  Munf .  336 ;  3  Munf .  458 ;  4  Munf .  383  ; 
6  Rand.  -349 ;  8  Leigh,  88 ;  1  Am.  166 ;  8  Am.  583 ;  13  Am.  285. 

C.  Boggess,  for  defendant  in  error,  cited  the  following  author- 

ltl6S  * 

15  W.  Va.  479 ;  10  Gratt.  1 ;  8  W.  Va.  63 ;  8  Blatchf.  153  ; 
Dillon  Kem.  Cans.  75 ;  22  Wall.  250 ;  5  Blatchf.  336 ;  13  Pet. 
612;  2  How.  497;  16  How.  314;  20  Wall.  453;  8  Blatchf.  243 ; 
22  Wall.  454 ;  19  Wall.  214 ;  6  Otto,  199 ;  16  How.  329 ;  2  Wall. 
446 ;  4  Otto,  535 ;  12  Gratt.  655 ;  3  W.  Va.  319 ;  1  W.  Va,  308  ; 
15  W.  Va.  609 ;  Ram  Leg.  Judgt.  ch.  5. 

Hathond,  Jttdob,  announced  the  opinion  of  the  conrt : 
In  considering  this  case  I  deem  it  proper  to  first  consider, 
whether  the  order  of  the  circuit  oonrt  made  in  this  case  on  the 
18th  day  of  October,  1879,  is  such  an  order  made  in  the  case  as 
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that  the  same  may  properly  be  reviewed  by  writ  of  error  by  this 
court  nnder  liie  law.  As  it  seems  to  me,  we  are  not  without  yerj 
respectable  authority  bearing  on  this  question.  In  the  case  of 
Akerly  v.  Yilas,  24  Wis.  165  and  Ist  American  Reports,  166,  de- 
cided a^  Februanr  term,  1869,  it  was  held,  that  ^'  an  order  of  a 
state  court,  transferriug  a  cause  to  the  Federal  court  under  the  act 
of  Congress  of  March  2, 1867,  is  an  appealable  order  and  the  state 
courts  haye  jurisdiction  to  hear  and  determine  the  appeal." 

Judge  Fame  who  delivered  the  opinion  of  the  court  in  that  case, 
at  pages  167,  168,  167, 170  and  171,  says :  "  If  there  was  no  law 
authorizing  the  removal — ^and  there  was  none,  if  either  of  the  posi- 
tions taken  by  the  appellant  is  true — then  the  jurisdiction  oi  the 
state  court  remained  unimpaired,  and  there  was  no  obstacle  in  the 
way  of  its  exercise,  except  the  erroneous  order  that  the  case  be  re- 
moved. And  the  idea,  tnat  the  appellate  power  of  the  state  court 
cannot  be  invoked  to  correct  this  error ;  that  it  remains  in  abey- 
ance,  suspended  by  such  an  unauthorized  application,  that  the  court 
which  has  jurisdiction  must  decline  to  exercise  it,  until  the  court 
which  has  none  shall  see  fit  to  disclaim  it,  is  one  that  cannot  be 
supported  upon  any  reasoning. 

*^  But  if  the  right  of  appeal  exists  in  a  case  where  the  removal  is 
nnauthorized,  then  it  must  also  exist  even  when  the  order  of  re- 
moval is  proper.  The  question  whether  the  court  has  power  to 
hear  and  aetermine  the  appeal  cannot  depend  upon  the  conclusion 
to  which  it  may  come  on  tne  merits  of  the  order  to  be  reviewed. 

^^  Nothing  is  better  settled  in  legal  practice  than  that  an  order  by 
which  a  subordinate  court  dismisses  a  case  for  want  of  jurisdiction, 
or  in  any  way  divests  itself  of  jurisdiction,  is  subject  to  review  on 
appeal.  It  is  within  the  expression  of  our  statute  that  allows  an 
appeal  from  any  order  which  prevents  a  judgment  from  which  an 
appeal  mi^ht  be  taken.  It  is  the  common  law  practice  of  all 
courts.  The  case  of  The  Mayor  v.  Cooper,  6  Wall.  247,  cited  by 
the  respondent,  is  one  where  the  Supreme  Court  of  the  TTnited 
States  reviewed  such  an  order  made  by  the  United  States  circuit 
-court.  It  is  true,  in  that  case  the  order  or  judgment  of  dismissal 
was  reversed,  the  court  holding  that  the  circuit  court  had  jurisdic- 
tion. But  if  they  had  held  differently  they  would  have  afiirmed 
the  order,  and  not  have  dismissed  the  writ  of  error.  This  is  the 
invariable  practice ;  and  this  shows  that  the  exercise  of  the  power 
to  hear  and  determine  an  appeal  from  an  order  by  which  a  sub- 
ordinate court  attempts  to  divest  itself  of  jurisdiction,  is  not  an 
assertion  of  jurisdiction  in  the  case  subsequent  to  and  in  defiance 
of  the  application  for  removal.  It  is  merelv  a  decision  T;ipon  that 
application  itself.  And  that  decision,  whether  the  power  be  exer-. 
cised  by  a  subordinate  or  an  Appellate  Court,  is  not  the  exercise  of 
jurisdiction  in  the  case.  It  is  the  determination  of  an  independent 
preliminary  question,  and  one  which  every  court,  from  the  neoes- 
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sity  of  the  case,  has  the  power  to  determine  whenever  presented; 
and  whoever  invokes  the  exercise  of  this  power  on  the  part  of  a 
subordinate  tribunal  of  the  State  must  invoke  it  subject  to  all  the 
conditions  imposed  upon  that  tribunal  by  the  law  of  its  exifitence ; 
and  one  of  those  conditions  is^  tiiat  an  order  made  upon  such  an 
application  is  appealable. 

^^  That  the  power  to  hear  and  determine  an  appeal  from  such  an 
order  is  entirely  independent  of  the  question  of  jurisdiction  to 
proceed  upon  the  merits  of  the  action,  the  case  of  Nelson  v,  Leiand 
et  al.,  22  How.  (U.  S.)  48,  is  an  express  authority.  A  motion  wz& 
there  made  to  dismiss  the  appeal  on  the  ground  of  a  want  of  juris- 
diction ori^nallj^  in  the  subordinate  courts.  And  the  chief  justice 
delivered  the  opinion  of  the  court,  ^  that  the  question  of  jorisdio- 
tion  in  the  lower  court  is  a  proper  one  for  appeal  to  this  court,  and 
for  ai^ament  when  the  case  is  regularly  reached,  and  that  this 
court  has  jurisdiction  on  such  appesu.'  The  motion  was  therefore 
denied,  and  upon  the  express  ground  that  their  jurisdiction  of  the 
appeal  was  wholly  independent  of  the  actual  jurisdiction  of  the 
lower  court  to  try  the  action  upon  its  merits.  And  if  this  is  so, 
the  exercise  of  this  appellate  power  is  not  the  exercise  of  that 

{'urisdiction  of  which  it  is  claimed  that  the  State  court  is  divested 
»y  the  presentation  of  a  proper  application  for  removal.  It  is 
true,  that  if  the  Appellate  Court  should  sustain  the  jurisdiction  of 
the  State  tribunals,  they  might  proceed  subsequently  to  attempt  to 
exercise  it.  But  the  mere  aetermination  of  tne  question  whether 
such  jurisdiction  has  ceased  or  continued,  is  not  an  exercise  of  it, 
any  more  when  made  by  the  Appellate  Court  than  it  was  when 
made  by  the  subordinate  court 

^^  Ini^eed  the  right  and  the  duty  of  the  State  courts  to  exercise 
such  appellate  power,  has  been  expressly  decided  by  the  Supreme 
Court  of  the  United  States,  in  Kanouse  v.  Martin,  15  How.  198. 
The  Court  of  Common  Fleas  in  the  city  of  New  York  had  denied 
an  application  for  removal,  and  afterward  proceeded  to  try  the 
action  on  the  merits,  and  rendered  judgment.  It  was  taken  by 
appeal  to  the  Superior  Court,  which  smSrmed  the  judgment  And 
the  Supreme  Court  of  the  United  States  reversed  the  judgment  on 
the  ground  that  the  Superior  Court  erred,  not  in  taking  jurisdic- 
tion of  the  appeal,  but  in  neglecting  to  reverse  the  juagment  of 
the  Common  r leas  for  refusing  the  application  for  removal  They 
say :  *  The  error  of  the  Superior  Court  was  therefore  an  error  occur- 
ring in  the  exercise  of  its  jurisdiction,  by  not  giving  due  effect  to- 
the  act  of  Congress  under  which  the  plaintifE  in  error  claimed,' etc. 
And  it  made  an  order  remanding  the  case  to  the  Superior  Court,, 
with  directions  for  further  proceedings  in  conformity  to  the  opin- 
ion. And  such  further  proceedings  would  consist  wholly  of  an 
exercise  of  the  appellate  power  of  the  Superior  Court  to  reverse 
the  judgment  of  the  Common  Pleas. 
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"And  yet  we  are  referred  to  this  case,  by  the  respondent's 
counsel,  to  support  their  assertion  that  this  court  will  stultify  itself 
by  taking  jurisaiction  of  this  appeal. 

"  This  court  certainly  is  not  oblivious  of  the  fact,  that,  if  it 
should  hold  that  a  removal  of  this  suit  was  unauthorized,  and 
should  subsequently  proceed  to  render  final  judgment,  after  such 
further  trial  as  may  be  necessary,  the  Supreme  Court  of  the  United 
States  may  assert  its  appellate  jurisdiction  over  that  judgment,  may 
reverse  it,  and  remand  the  case  with  directions  similar  to  those  in 
Eanouse  v.  Martin,  as  counsel  suggested.  But  we  feel  very  confi- 
dent that  if  it  should  do  so,  it  wili  not  be  because  this  court  erred 
in  assuming  jurisdiction  of  the  appeal,  but  because  it  will  think 
this  court  erred  in  holding  the  plaintiff  not  entitled  to  a  removal. 

"  I  have  thus  endeavored  to  state  the  distinction  between  the 
exercise  of  the  power  to  decide  upon  the  application  for  a  removal, 
whether  by  the  subordinate  or  appellate  court,  and  the  exercise  of 
jurisdiction  over  the  merits  of  the  action,  for  the  purpose  of  show- 
mg  that  the  broad  language  used  by  the  court  in  Gordon  v.  Lon- 
gest, 16  Pet.  104,  cannot,  in  any  event,  be  applicable  to  the  exer- 
cise of  Buch  appellate  power,  feut  it  is,  perhaps,  doubtful  whether 
the  same  language  would  now  be  used  by  that  court  The  subse- 
quent case  of  Kanouse  v.  Martin  seems  studiously  to  avoid  it,  and 
makes  no  suggestion  that  the  judgments  of  the  Court  of  Common 
Pleas  and  of  the  Superior  Court  were  void  for  want  of  jurisdic- 
tion, but  speaks  of  them,  throughout  the  opinion,  as  merely  erro- 
neous, and  the  same  view  is  also  supported  by  the  case  of  Hadley 
«.  Dunlap,  10  Ohio  St.  1.  I  come  therefore  to  the  conclusion, 
that  this  order  is  appealable,  and  that  it  is  the  duty  of  this  court, 
from  which  it  cannot  shrink,  to  proceed  to  a  determination  of  the 
questions  presented." 

The  act  of  March  2, 1867,  will  be  found  in  the  acts  of  Congress 
of  1866-7,  pp.  558  and  559. 

The  principle  involved  in  the  above-named  case  and  discussed 
by  Judge  Paine  in  delivering  the  opinion  of  the  court  is  the  same 
now  under  consideration  in  this  case.  See  case  of  Taylor  Strauder 
V.  The  State  of  West  Virginia,  9  Otto  — ,  in  connection  with 
Kanouse  v.  Martin,  supra. 

In  the  case  of  State  ex  rel.  Coens  v.  The  Judge  of  the  Thirteenth 
Judicial  District,  23  La.  An.  29, 8  Am.  Bep.  5§3,  it  was  held,  that 
"  The  application  of  a  party  to  remove  a  cause  to  the  Circuit  Court 
of  the  United  States  is  analogous  to  a  plea  to  the  jurisdiction  of  the 
State  court,  and  when  granted,  the  party  against  whom  it  is 
granted  has  a  right  to  appeal.  The  case  would  be  different  if 
me  application  to  remove  is  refused.  In  the  latter  case  no  irrep- 
arable injury  would  follow,  and  the  appeal  would  not  be  allowed 
(see  note  7,*^ Am.  Hep.  607)."  In  the  said  case  in  23  La.  An.  29 
supra.  Judge  Howe  in  delivering  the  opinion  of  the  court,  at  page 
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684,  8  Am.  Ben.  says :  ^^  We  had  occasion  to  say,  in  the  case  of 
Bosenfield  v.  Tlie  Adams  Express  Company,  21  An.  233,  that  an 
application  to  remove  is  analogous  to  a  plea  to  the  jurisdiction,  and 
that  if  granted,  an  appeal  would  lie.  The  remark  was,  perhaps, 
not  entirely  necessary  to  the  decision  of  that  case,  bnt  we  do  not 
find  any  reason,  on  the  most  careful  examination,  to  doubt  its  cor- 
rectness. In  Beebe  v.  Armstrong,  11  Mart.  440,  this  court  enter- 
tained such  an  appeal,  and  reversed  the  order  of  removal.  In 
Duncan  v.  Hampton,  12  Mart.  92,  a  similar  appeal  was  entertained, 
and  the  question  of  the  ri^t  of  appeal  seems  to  have  been  dis- 
cussed ;  for  alluding  to  a  difference  oi  opinion  on  the  merits,  Judge 
Matthews  said :  ^  As  we  are  nnanimously  of  opinion  that  the  judg- 
ment (of  removal)  rendered  by  the  district  court  is  a  decision 
from  which  an  appeal  ought  to  be  sustained,  it  is  nnnecessary  to 
investigate  that  part  of  the  cause.'  Judge  Martin  was  in  favor  on 
the  merits  of  reversing  the  order  of  removal  There  are  three 
cases  where  similar  appeals  were  entertained:  Louisiana  State 
Bank  v.  Morgan,  4  N.  8.  344 ;  Fritz  v.  Hayden,  Id.  653,  and  Fisk 
V.  Fisk,  Id.  676.  In  the  first  of  these  the  order  of  removal  was 
reversed.  In  Higgins  v.  McMicken,  6  N.  S.  712,  the  court  de- 
clared, that  it  haa  several  times  entertained  jurisdiction  of  'sadi 
appc^ais,  and  added,  such  decisions  or  judgments  were  properly 
considered  as  final  in  consequence  of  sustaining  the  petitions  for 
removal.  A  request  to  change  the  jurisdiction  of  a  suit  from  a 
State  court  to  one  of  the  United  States,  under  the  law  of  CongresB 
is  analogous  to  a  plea  to  the  jurisdiction  of  the  court  in  which  the 
proceedmgs  commenced;  and  when  a  removal  is  ordered,  the 
plaintiff  would  be  without  remedy  a^nst  such  order,  unless  bj 
appeal.'  In  Stoker  v.  Leavenworth,  Y  La.  390,  a  similar  appeal 
was  entertain^,  and  the  ^  judgment '  of  removal  affirmed ;  ana  the 
same  action  was  had  in  Franciscus  v.  Surget,  6  Hob.  33.  We  can- 
not undertake  to  disturb  this  well-settled  jurisprudence." 

See  as  bearing  upon  the  subject  the  opinion  of  the  court  in 
Beery  v.  Irack,  22  Gratt.  484, 12  Am.  Eep.  539. 

In  the  case  of  Burson  v.  The  National  I*ark  Bank  of  New  York, 
40  Ini  173,  13  Am.  Eep.  286,  it  was  hddy  that  "  In  an  action 
commenced  by  a  citizen  of  another  State  against  a  citizen  of  In- 
diana, the  court  on  application  and  after  a  trial  in  wliich  the  jnrj 
•disagreed,  orde]*ed  tlie  cause  to  be  removed  into  the  circuit  conrt 
of  me  United  States  under  the  acts  of  Congress.  Sisld  (1),  That 
the  order  was  appealable;  ^2^  that  the  cause  could  be  removed  at 
any  time  before  another  tnal ;  and  that  the  acts  of  Congress  allow- 
ing  a  plaintiff  to  remove  a  cause  into  the  Federal  courts  were  con- 
stitutional." 

In  this  case  Judge  Deveney  in  delirering  the  opinion  of  the 
court,  at  page  286  American  Rep.  says :  ^^  When,  as  in  this  case,  an 
order  has  been  made  by  one  of  such  courts  transferring  a  canse  to 
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the  courts  of  the  United  States,  courts  of  another  and  distinct  gov- 
^rnment,  or  when  such  an  order  has  been  properly  applied  for  and 
improperly  refused,  it  would  seem  to  be  the  duty  of  tiiis  court,  on 
an  appeal  properly  taken  to  it,  to  decide  upon  the  correctness  of 
such  rulings.  If  the  ruling  is  found  to  be  erroneous,  it  should  be 
reversed.  If  it  be  found  to  be  correct,  it  would  be  the  duty  of  the 
court  to  remand  the  cause  to  the  inferior  court  with  instructions  to 
carry  out  the  order.  But  was  the  order  or  judgment  of  the  com- 
mon pleas  final  in  such  sense  as  to  authorize  an  appeal  to  this 
court  f  The  order  put  an  end  to  the  cause,  so  far  as  the  State 
courts  are  concerned,  if  it  shall  be  allowed  to  remain  in  force  and 
be  carried  out.  If  the  party  opposing  such  order  cannot  appeal  at 
that  stage  of  the  case,  he  can  never  appeal  to  this  court.  It  is  our 
opinion,  that  such  an  order  or  judgment  is  so  far  final,  as  to  author- 
ize an  appeal  to  this  court.  When  such  an  order  is  applied  for  and 
refused,  the  cause  remains  pending  in  the  court,  ana  such  refusal 
is  in  no  sense  a  final  order  or  judgment.  But  if  the  point  has  been 
properly  reserved,  the  question  can  be  brought  to  this  court  after 
final  judgment  and  then  decided  by  this  court,  as  was  done  in  Skeen 
t^.  Hantington,  25  Ind.  510.  ...  It  is  true,  that  the  act  of  Con- 
gress provides  that  when  the  application  has  been  made  in  the 
proper  manner  for  the  removal,  the  State  court  shall  proceed  no 
farther  in  the  cause.  But  this  does  not  settle  the  question.  The 
question  is  not,  shall  the  subordinate  State  court  proceed  no  further  I 
but  may  the  party  who  has  thus  been  prevented  from  having  the 
^use  tried  in  the  court  in  which  the  suit  was  pending,  appeal  to 
this  court  i  If  he  cannot,  when  and  to  whom  is  he  to  look  for  a 
correction  of  the  most  fiagrant  errors  and  abuses  resulting  from  the 
action  of  the  subordinate  court  ?" 

The  judge  overrules  the  decision  in  the  case  of  The  City  of  Aurora 
V.  West,  26  Ind.  148,  and  cites  Akerly  v.  Vilas,  24  Wis.  166, 1  Am. 
Hep.  166 ;  Whiton  v.  the  Chicago  and  Northwestern  E.  R.  Co.,  25 
Wis.  424, 3  Am.  Hep.  101 ;  The  Home  Life  Insurance  Co.  v.  Dunn, 
20  Ohio  St.  176,  5  Am.  Eep.  642 ;  Kanouse  v.  Martin,  15  How. 
(TJ.  S.)  198. 

The  facts  upon  which  a  petitioner  bases  his  right  to  the  removal  of 
a  case  from  a  State  to  a  Federal  court,  must  be  made  to  appear  to  the 
satisfaction  of  the  State  Court,  but  no  particular  mode  is  prescribed 
in  which  the  facts  are  to  be  made  to  appear.  People  v.  Superior 
Court,  34  HI.  356.  And  I  think  I  may  well  add,  that  in  the  cases 
where  bond  and  security  are  required  to  be  given  under  the  pro- 
visions of  the  639th  section,  p.  114, 2d  ed.  of  the  Revised  Statutes 
of  the  United  States  (under  which  the  removal  was  asked  and 
made  in  the  case  at  bar),  the  State  court  has  the  right  to  pass  upon 
the  suflBciency  of  the  bond  tendered,  in  its  contents,  and^also  the 
Bofflciency  of  the  sureties  thereto.  The  State  court  has  a  right  also 
to  judge  of  the  sufficiency  of  the  petition.    The  Supreme  Court  of 
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the  United  States  in  the  case  of  Armory  v.  Armory,  5  Otto,  186, 
and  in  Insurance  Co.  v.  Peckham,  held  that  the  State  court  prop- 
erly refused  to  remove,  when  the  citizenship  of  the  parties  being  of 
different  States  did  not  appear  from  the  pleadings,  and  was  not  suf- 
ficiently alleged  in  the  petition  for  removal.  In  case  of  Bailroad 
Co.  V.  McBonly,  9  Otto,  148,  and  Vomevar  v.  Bryant,  21  Wall.  41, 
the  Supreme  Court  of  the  United  States  has  affirmed  the  rulings 
of  the  State  court  refusing  to  allow  removals  where  there  had  been 
a  trial  or  after  judgment,  showing  that  it  is  conceded  by  that  court 
that  the  State  courts  have  the  right  to  refuse  the  removal  where 
the  records  andproceedings  do  not  show  a  proper  case  for  reroovaL 
In  the  case  of  Tlie  P.  W.  &  Ky.  E.  R.  Co.  v.  B.  &  O.  R.  R.  Co., 
decided  at  the  same  time  as  this  case,  it  is  Add :  ^'  That  the  facts 
upon  which  a  petitioner  bases  his  right  to  the  removal  of  a  case 
from  a  State  to  a  Federal  court  must  be  made  to  appear  to  the 
satisfaction  of  the  court,  before  the  order  of  removal  can  be 
made,"  and  that  '^  the  petition  becomes  a  part  of  the  record  and 
should  state  facts,  which  taken  in  connection  with  such  as  already 
appear,  entitle  the  petitioner  to  a  removal  of  the  case." 

Under  the  foregoing  authorities  and  upon  principle  it  seems  to 
me  that  the  order  of  the  circuit  court  made  in  this  cause  on  the 
18th  day  of  October,  1879,  is  reviewable  by  this  Court  by  writ  of 
error,  and  that  this  Court  upon  reviewing  said  order  may  affirm  or 
reverse  the  same,  as  to  it  may  seem  proper  and  right  fi*om  the  law, 
facts  and  circumstances  to  it  appearmg.  While  I  feel  it  to  be  my 
duty,  as  it  is  my  desire,  to  concede  to  the  Federal  courts  the  juris- 
diction and  powers  to  which  thev  are  justly  and  rightf  uly  entitled^ 
I  feel  it  to  be  my  duty  to  claim  lor  the  courts  exercising  authority 
under  the  State  government  the  full  measure  of  jurisdiction  and 
authority  which  pertains  or  belongs  to  them,  as  is  snbstantiallv 
said  by  Judge  Downey  in  the  case  of  Burson  v.  The  National  Park 
Bank  of  New  York,  supra. 

I  will  now  proceed  to  consider  the  errors  assigned  by  the  plaintiff 
in  error  in  his  petition  for  a  writ  of  error,  ete.  They  are  as  fol- 
lows: "1st.  The  order  of  removal  based  on  the  erroneous  judg- 
ment, that  the  defendant  is  a  foreign  corporation.  2d.  The  appu- 
cation  is  insufficient,  there  being  no  proof  of  the  sufficiency  of  the 
bond.  3d.  Court  erred  in  allowing  defendant  to  file  its  petition 
over  plaintiff's  objections." 

I  aeem  it  proper  to  first  consider  the  plaintiff's  second  assign- 
ment of  error ;  and  in  doing  so  it  is  materiai,  in  order  to  arrive  at  a 
correct  condusion,  to  consmt  so  much  of  the  act  of  Congress,  under 
which  the  application  for  the  removal  of  the  case  was  made,  as  ia 
applicable  tnereto.  As  before  remarked,  the  act  of  Congress,  under 
which  the  application  for  the  removal  was  made,  and  under  which 
the  removal  was  made  by  the  circuit  court,  is  section  639  of  the 
Revised  Statutes  of  the  ti  nited  States,  2d  ed.  p.  114.    The  section^ 
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80  far  as  relevant  to  this  case,  provides,  ^^  that  any  suit  commenced 
in  any  State  court,  wherein  the  amount  in  dispute,  exclusive  of 
costs,  exceeds  the  sum  or  value  of  $500.00,  to  be  made  to  appear  to 
the  satisfaction  of  said  court,  may  be  removed  for  trial  into  the 
circuit  court  for  the  district,  where  such  suit  is  pending,  next  to  be 
held  after  the  filing  of  the  petition  for  such  removal  hereinafter 
mentioned,  in  the  cases  and  in  the  manner  stated  in  this  section — 1st. 
When  the  suit  is  against  an  alien,  or  is  by  a  citizen  of  the  State 
wherein  it  is  brought  and  against  a  citizen  of  another  State,  it  may 
be  removed  on  -the  petition  of  such  defendant  filed  in  said  State 
court  at  the  time  of  entering  his  appearance  in  said  court.  ...  In 
order  to  such  removal,  the  petitioner  in  the  cases  aforesaid  must  at 
the  time  of  filing  his  petition  therefor  oflEer  in  said  State  court  good 
and  snfiicient  surety  for  his  entering  in  such  circuit  court,  on  the 
first  day  of  its  session,  copies  of  said  process  against  him,  and  of  all 
pleadings,  depositions,  testimony,  and  other  proceedings  in  the 
cause,  or  in  said  cases  where  a  citizen  of  the  State  in  which  the  suit 
is  brought  is  a  defendant,  copies  of  all  process,  pleadings,  deposi- 
tions, testimony  and  other  proceedings  in  the  cause  concerning  or 
affecting  the  petitioner,  and  also  for  his  there  appearing  and  enter- 
ing special  bail  in  the  cause,  if  special  bail  was  originally  requisite 
therem.  It  shall  thereupon  be  the  duty  of  the  State  court  to  ac- 
cept the  surety  and  to  proceed  no  further  in  the  cause  a^nst  the 
Etitioner,  and  any  bail  that  may  have  been  originally  tS^en  shall 
discharged." 

By  reference  to  the  order  of  the  circuit  court  made  on  the  18th 
daj  of  October,  1879,  it  will  be  seen  that  the  order  about  the 
middle  thereof  commences  and  continues  as  follows:  "Thereupon 
it  is  ordered,  that  upon  the  defendant,  or  some  one  for  it,  execut- 
ing and  filing  bond  in  the  penalty  of  $500.00,  with  condition  to 
enter  in  next  circuit  court  oi  the  United  States,  etc.,  .  .  .  copies 
of  the  process  in  said  cause,  and  for  its  then  and  there  appearing 
and  doing  whatsoever  else  may  be  reauired  by  law  in  the  premises^ 
this  cause  shall  be  removed  into  tne  said  circuit  court  of  the 
TTnited  States.  And  the  said  defendant  thereupon  tendered  here 
in  court  a  bond  in  such  penalty,  executed  by  J.  "W.  Bradshaw,  P. 
McDonnell  and  J.  W.  McCoy  with  conditions  as  above  required, 
which  is  received  by  the  court  and  ordered  to  be  filed ;  and  it  is 
accordingly  considered  by  the  court  that  this  court  proceed  no  fur- 
ther in  said  cause,  and  that  the  same  be  removed  into  the  said  cir- 
cuit court  of  the  United  States,  to  be  therein  heard,  tried  and 
determined." 

The  condition  of  the  bond  so  tendered  or  oflEered  is  as  follows : 
"Now  if  the  said  Baltimore  and  Ohio  Railroad  Company  shall  file 
and  enter  in  said  circuit  court  of  the  United  States  for  the  District 
of  West  Virginia  copies  of  said  process  in  said  cause  on  the  first 
day  of  the  next  session  of  said  court,  and  shall  then  and  there 
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appear  and  do  whatever  may  be  hj  law  required  to  be  done  in  the. 
premiflee,  then  this  obligation  to  be  Toid,  etc." 

It  appearing  that  the  bond  was  tendered  by  the  defendant,  and 
that  the  court  "  received "  the  bond  and  oraered  it  to  be  filed,  it 
seems  to  me  that  it  must  be  considered  by  this  court  that  the  oonrt 
below  passed  upon  the  sufficiency  of  the  sureties  thereto,  and  held 
them  upon  proper  enquiry  to  be  "  good  and  sufficient."  But  I  am 
also  of  opinion  that  the  court  did  not  reouire  from  the  defendant  a 
bond  with  such  conditions  as  the  act  oi  Congress  prescribes  and 
requires  in  a  case  like  the  one  at  bar.  The  bond  offered  and  re- 
ceived by  the  court  does  not  contain  such  condition  as  the  act  of 
Congress  prescribes  and  requires  in  such  a  case.  It  will  be  per* 
eeived  at  a  dance  on  comparing  the  condition  of  the  bond  with 
that  required  and  prescribed  by  the  act  of  Congress,  that  the  con- 
dition contained  in  the  bond  only  contains  a  small  part  of  the  con- 
dition prescribed  and  required  by  the  act  of  Confess  in  such  a 
case.  The  condition  of  the  bond  is  so  defective  ana  deficient  that 
it  is  only  necessary  to  mention  the  defect  for  it  to  be  seen  and 
acknowledged* 

Entertaining  these  views  I  am  clearly  of  opinion  that  the  court 
below  erred  in  accepting  and  receiving  said  bond,  as  being  soffi- 
<5ient  in  its  contents,  when  in  truth  and  fact  the  condition  of  the 
bond  was  and  is  manifestly  materially  defective  and  deficient. 

I  will  now  proceed  to  consider  tne  plaintifPs  first  and  third 
assignments  of  error  together  as  they  substantially  raise  the  same 
question.  In  the  case  of  the  !r.  W.  &  Ky.  K.  R.  Co.  v.  the  Balti- 
more &  Ohio  R.  R.  Co.  this  Court  hddj  "  A  railroad  corporation 
may  have  an  existence  in  more  than  one  State  if  diartered  or 
licensed  to  build  its  road  and  do  its  business  in  more  than  one  f 
also  that  '^  the  Baltimore  and  Ohio  Railroad  Company  is  a  domes^ 
tic  corporation  in  the  State  of  West  Virginia  and  as  such  is  liable 
to  be  sued  here."  And  that  ^^when  sued  in  the  courts  of  this 
State  by  a  citizen  thereof,  such  suit  cannot  be  removed  into  the 
circuit  court  of  the  United  States,  as  that  court  has  no  jurisdiction 
of  such  a  case."  The  meaning  of  this  is  in  part  at  least  that  the 
Baltimore  and  Ohio  Railroad  G>mpany  is  under  the  legislation  and 
the  facts  in  relation  thereto,  of  which  the  court  may  take  judicial 
notice,  a  citizen  of  the  State  of  West  Virginia,  and  as  such  may 
sue  and  be  sued  in  the  courts  of  this  State,  and  does  not  come 
within  the  true  meaning  and  intent  of  said  act  of  Congress.  And 
I  will  add  that  the  Court  will  take  judicial  notice  of  that  fact 
{Hart  V.  the  Baltimore  &  Ohio  Railroad  Co.,  6  W.  Ya.  — .)  In 
other  words,  that  said  act  of  Congress  does  not  embnace  the  said 
Baltimore  and  Ohio  Railroad  Clo.  when  sued  in  a  court  of  this 
State  by  a  citizen  thereof,  which  it  seems  to  me  is  correct  and  jnst 
This  question  has  been  so  elaborately  considered  in  the  opinion  of 
the  court  in  the  case  P.  W.  &  Ky.  R.  R.  Co.,  that  I  deem  it  un« 
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necessary  to  do  more  in  this  opinion  than  refer  to  so  much  of  the 
opinion  of  the  oonrt  in  that  case  as  relates  to  the  said  question  and 
supports  the  principles  therein  decided  touching  said  question.  To 
attempt  to  do  more  here  would  be  a  work  of  supererogation. 

For  the  foreiroing  reasons  there  is  error  in  the  said  order  of  the 
circuit  court  of  the  county  of  Wetzel  made  in  this  case  on  the  said 
18th  day  of  October,  1879 ;  and  the  same  must  be  reversed  and  the 
plaintin  in  error  recover  against  the  defendant  in  error  his  costs 
about  the  prosecution  of  his  writ  of  error  in  this  case  in  this  court, 
and  the  case  be  remanded  to  the  said  circuit  court  of  Wetzel  county 
for  further  proceedings  therein  to  be  had  according  to  law. 

The  other  jud^  concurred. 

Order  reversea.    Case  remanded. 

See  note  7,  Am.  &  Bng.  R.  R  Gas.  21. 


Chicago  and  A.  R.  Co. 

V. 

Wiggins  Fkbby  Co. 

(Adoanoe  0(ue^  XT,  8,  Bupreme  Court;    Januofry  S9,  1888.) 

A  suit  does  not  arise  under  the  constitution  and  laws  of  the  United  States 
where  the  pablic  acts  of  one  State  are  to  be  construed  in  an  action  pending 
in  a  court  of  another  State. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri. 

Chester  H.  Krum  and  C.  Beckwith,  for  plaintiff  in  error. 
S.  T.  Glover  and  J.  R.  Shepley,  for  defendant  in  error. 

Wattb,  C.  J. — ^This  is  a  suit  begun  in  a  State  court  of  Missouri 
by  the  Wiggins  Ferry  Company,  an  Illinois  corporation,  against 
the  Chicago  and  Alton  R.  IC.  Co.,  another  Illinois  corporation,  to 
recover  damages  for  the  breach  of  a  contract  by  which,  as  is  al- 
leged, the  railroad  company  bound  itself  not  to  employ  any  other 
means  than  the  ferry  company's  ferry  for  the  transportation  of 

Jassengers  and  freight,  commg  and  going  on  its  railroad,  across  the 
[ississippi'and  St.  Louis.  The  railroad  company  defends  on  the 
ground,  among  others,  that  if  the  agreement  actually  entered  into 
by  the  parties  contains  by  construction  any  such  provision  as  is 
claimed,  it  is  in  violation  of  the  laws  of  Illinois,  and  in  excess  of 
the  corporate  powers  of  the  company  as  an  Illinois  corporation. 
To  avoid  the  effect  of  this  defence  the  ferry  company  sets  up,  by 
way  of  estoppel,  a  judgment  in  another  suit  in  a  State  court  of 


BIO       OHIOAGO  AKB  A«   B.  00.  V.  WIOOIK8  FEBBY  00. 

Missouri,  between  the  same  parties,  where  precisely  the  same 
qaestion  was  raised  on  the  same  contract,  and  m  which  it  was  de- 
cided that  the  railroad  company  did  have  the  corporate  anthoritj 
under  the  laws  of  Illinois  to  make  the  contract.  As  soon  as  the 
pleadings  in  the  case  developed  this  issue,  the  railroad  company 
petitioned  for  the  removal  of  the  suit  to  the  circuit  court  of  the 
U  nited  States  for  the  Eastern  District  of  Missouri,  the  proper  dis- 
trict, on  the  ground  that  ^^full  faith  and  credit  has  not  been  given 
to  the  public  acts  of  the  State  of  Illinois  by  the  Supreme  Court  of 
the  State  of  Missouri  in  the  adjudication  aforesaid,  and  that  by 
reason  of  the  facts  herein  set  forth,  and  of  such  adjudication,  and 
the  pleading  thereof  as  an  estoppel,  in  the  manner  set  forth  in  the 
plaintifPs  amended  petition,  this  suit  is  one  arising  under  the  con- 
stitution and  laws  of  the  United  States.''  The  racts  set  forth  in 
the  petition  were  the  charter  and  laws  of  Illinois,  which  governed 
thepowers  of  the  railroad  company  as  an  Illinois  corporation. 

Tne  State  court,  on  the  filing  of  the  petition  for  removal,  accom- 
panied by  the  necessary  bond,  stopped  proceedings,  but  the  circuit 
«ourt,  when  the  record  was  entered  there,  remanded  the  cause.* 
From  an  order  to  that  effect  this  writ  of  error  has  been  taken,  and 
is  now  for  hearing  on  the  merits  under  the  operation  of  rule  32, 
adopted  at  the  last  term,  with  a  view  to  facilitating  the  final  de- 
termination of  questions  of  removal  under  the  act  of  March  3, 
1875,  c  137  (1  Supp.  Rev.  St.  173).  \ 

In  our  opinion  tnis  is  not  a  suit  arising  under  the  constitution 
or  laws  of  the  United  States,  within  the  meaning  of  that  term  as 
used  in  the  removal  act.  If  the  courts  of  Missouri  gave  a  wrong 
construction  to  the  laws  of  Illinois  in  the  judgment  set  up,  as  an 
estoppel,  that  error  ci^nnot  be  corrected  by  means  of  a  transfer  of 
this  suit  from  the  State  court  to  the  circuit  court  of  the  United 
States.  So  lon^  as  the  judgment  stands,  it  cannot  be  impeadied 
collaterally  in  the  courts  of  the  United  States,  any  more  than  in 
those  of  the  State,  by  showing  that  if  due  effect  had  been  given  to 
the  laws  it  would  have  been  the  other  way.  If  it  has  the  effect  of 
an  estoppel,  as  is  claimed,  it  will  continue  to  have  that  effect  until 
reversed  or  set  aside  in  some  appropriate  form  of  proceeding  insti- 
tuted directly  for  that  purpose.  The  courts  of  the  United  States 
must  give  it  the  same  effect  as  a  judgment  that  it  has  in  the  courts 
of  the  State.  Whether  as  a  juagment  it  operates  as  an  estoppel 
does  not  depend  on  the  constitution  or  laws  of  the  United  States. 
The  correct  decision  of  this  question  of  estoppel,  therefore,  does 
not  depend  on  the  construction  of  the  constitution  or  laws  of  the 
United  States,  but  on  the  effect  of  a  judgment  under  the  laws  of 
Missouri.  The  public  acts  of  Illinois  are  in  no  way  involved.  If 
full  faith  and  credit  were  not  given  to  them  by  the  Missouri  court 

•  See  11  Fed.  Bep.  881 
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in  the  judgment  which  has  been  rendered,  that  may  entitle  the 
raiboad  company  to  a  review  of  the  judgment  here  on  a  writ  of 
error,  but  in  no  other  way  can  this  or  any  other  court  of  the  United 
States  invalidate  tiiat  judgment  on  account  of  such  mistakes,  if  any 
were  in  fact  made. 

Another  ground  taken  in  support  of  the  jurisdiction  of  the  cir- 
cnit  court  upon  the  removal  is,  if  we  understand  the  argument  of 
the  counsel  tor  the  plaintiff  in  error,  that  the  laws  of  Illinois,  right- 
ly construed,  prohibit  such  a  contract  as  it  is  alleged  has  been 
made,  and  as  the  Missouri  court  decided  the  other  way  when  the 
former  judgment  was  rendered,  a  transfer  may  be  made  so  as  to 
avoid  a  like  error  in  this  suit.  The  question  thus  presented  is,  not 
what  faith  and  credit  must  be  given  the  public  acts  of  Illinois  in 
Missouri,  but  what  the  public  acts  of  Illmois,  when  rightly  inter- 
preted, mean.  That  does  not  depend  on  the  constitution  or  laws 
of  the  United  States^  but  on  the  constitution  and  laws  of  the  State 
alone. 

It  is  not  even  alleged  in  the  petition  for  removal,  or  claimed  in 
argmnent,  that  the  courts  of  Uunois  haye  as  yet  actually  given  the 
statutes  in  question  any  such  construction  as  it  is  contended  they 
should  haye.    The  most  that  can  be  insisted  upon  from  all  the  alle- 

S.tions  is  that,  on  account  of  what  has  been  done  in  other  cases, 
6  railroad  company  expects,  when  an  opportunity  occurs,  the 
courts  of  Illinois  win  decide  that  the  laws  of  that  State  gave  the 
company  no  power  to  bind  itself  in  the  way  the  Missouri  court  has 
determined  it  did.  8o  that  the  position  of  the  railroad  company 
on  this  application  seems  to  be  that,  while  the  questions  arising  on 
the  effect  of  the  public  acts  are  apparently  open  in  the  courts  of 
Illinois,  and  nothing  has  been  done  which,  even  on  the  principles 
of  comity,  can  bind  the  courts  of  Missouri,  a  suit  pending  in  a 
Hifisouri  court  may  be  removed  to  a  court  of  the  United  States, 
because  the  Missouri  court,  on  a  former  occasion,  construed  a  public 
law  of  Dlinois,  which  is  involved,  differently  from  what  it  should 
have  done.  To  allow  a  removal  upon  such  grounds  would  be  to 
say  that  a  suit  arises  under  the  constitution  and  laws  of  the  United 
States  wheneyer  the  public  acts  of  one  State  are  to  be  construed  in 
101  action  pending  in  a  court  of  another  State.  Clearly  this  is  not 
so. 

Even  if  it  be  true,  as  is  contended  by  the  counsel  for  the  plain- 
tiff in  error,  that  a  suit  can  be  removed  as  soon  as  a  Federal  ques- 
tion becomes  involyed,  it  is  sufficient  to  say  that  in  this  case  such 
^  <^ne8tion  has  not  arisen.  Until  the  Missouri  court  fails  in  this 
suit  to  give  full  faith  and  credit  to  the  public  acts  of  IHinois,  no 
case  has  arisen  to  which  the  jurisdiction  of  the  courts  of  the  United 
States  can  attach,  and  then  only  for  the  correction  of  the  errors 
that  have  been  committed.  It  is  not  enough  that  in  other  cases 
decisions  have  been  made  which,  if  follow^  in  this,  will  be  erro- 
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neons.  Until  the  error  has  actually  been  eommitted  in  this  case^ 
a  Federal  question  has  not  become  involved.  The  presumption  in 
all  cases  is  that  the  courts  of  the  States  will  do  what  the  constitu* 
tion  and  laws  of  the  United  States  require,  and  removals  cannot  be 
effected  to  the  courts  of  the  United  States  because  of  fear  that  thej 
will  not 

The  order  remanding  the  cause  is  affirmed. 

Bee  8.  C.  6,  Am.  Sg  Eng.  R.  R  Cas.  1  and  note. 


The  Lehigh  Coal  and  Kavioation  Oo. 

V. 

The  Certbal  R  R.  Co.  of  New  Jebset. 

(86  FewJgneyEq.  Beportt,  840.) 

An  insolvent  corporation  had  been  in  the  hands  of  this  court  since  1876^ 
and  its  railroad  operated  through  a  receiver  appointed  by  the  chancellor. 
The  injunction  restraining  the  managers  of  the  corporation  from  interfering 
with  or  exercising  the  franchises  of  the  company  was  modified  in  order  to 
allow  the  stockholders  to  hold  an  election  for  directors,  and  thereunder  cer- 
tain stockholders  made  a  written  application  to  the  existing  board  of  direc- 
tors to  order  an  election  of  new  directors,  at  the  time  designated  by  the  by- 
laws for  holdinff  such  annual  election.  This  the  directors  refused  to  do.  On 
application  to  the  chancellor,  ?isld  that  he  might  order  an  election  of  direc- 
tors by  the  present  stockholders,  and  so  orderMl;  such  election  to  conform  ts 
nearly  as  possible  to  the  requirements  of  the  by-laws  of  the  company. 

Motion  for  an  order  for  an  election  of  directors  of  the  defend- 
ant. On  petition  and  supplemental  petition  of  Edward  C.  Knight, 
who  claims  to  be  the  owner  of  three  thousand  shares  of  the  stocL 

Mr.  A.  Q.  Richej,  Mr.  J.  D.  Bedle,  and  Mr.  James  E.  Gowen, 
of  Pa.,  for  the  motion. 

Mr.  T.  N.  McCarter,  for  certain  stockholders,  contra. 

Mr.  B.  Williamson,  for  the  directors. 

The  Chancellor. — After  the  making  of  the  order  modifying  the 
injunction  so  as  to  permit  the  stockholders  to  hold  an  election  for 
directora,  the  petitioner,  by  written  application  to  the  existing 
board,  requested  them  to  order  an  election.  They,  however,  de- 
clined to  comply  with  the  request.  The  order  was  made  on  the 
15th  of  April  last.  The  time  fixed  by  the  bv-laws  (the  charter  is 
silent  on  the  subject)  for  holding  the  annaul  election  of  directors  is 
the  Friday  next  nefore  the  second  Monday  of  May.  Upon  the  re- 
fusal, certain  of  the  stockholders  gave  notice,  under  the  fifty-first 
section  of  the  act  concerning  corporations,  of  the  holding  of  an 
election.     This  court,  for  satisfactory  reasohs,  prevented  that  elee- 
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tion.  A  supplemental  petition  was  then  filed,  setting  forth  the^ 
fact  of  the  refusal  on  the  part  of  the  directors  to  hold  an  election, 
and  praying  this  court  to  order  the  election,  and  motion  is  now 
made  thereupon  in  behalf  of  the  petitioner  and  other  stockholders- 
holding  large  amounts  of  the  stock.  The  board  appear  by  their 
counsel  and  submit  themselves  in  the  matter  to  the  judgment  of 
the  court,  declai-ing  themselves  ready  to  obey  any  order  the  chan^ 
cellor  may  make  in  the  premises.  The  application  is  opposed  by 
certain  oi  the  stockholders  on  the  ground  that  an  election  cannot 
legally  be  held,  and  that,  if  it  can,  this  court  has  no  power  to  order 
it. 

The  first  objection,  that  an  election  cannot  legally  be  held,  is  based 
on  the  eighth-third  section  of  the  act  concerning  corporations,  by 
force  of  which,  it  is  insisted,  the  stockholders  and  directors  are  de- 

E rived  of  all  power  to  hold  an  election.  That  section,  as  it  stood 
efore  the  amendment  of  1877,  provides  that  whenever  an  injunc- 
tion shall  have  been  granted  against  any  incorporated  company,  in 
insolvency,  «is  provided  for  by  that  act,  and  a  receiver  or  receivers, 
trustee  or  trustees,  shall  have  been  appointed  as  also  provided  there- 
in, and  such  injunction  and  appointment  shall  have  continued  for 
four  months,  it  shall  not  be  lawful  for  the  stockholders  or  di- 
rectors of  the  corporation,  or  any  other  person,  to  use  or  exercise 
the  franchises  of  tne  corporation,  or  to  transact  any  business  in  their 
name  or  by  color  of  their  charter,  except  such  as  may  be  necessary 
to  collect  their  property  and  assets,  and  to  sell  the  same,  and  dis- 
tribute the  proceeds  among  the  creditors  and  stockholders  of  the 
corporation ;  and  that  for  all  other  purposes  the  charter,  by  the  in- 
junction, appointment  and  continuance,  shall  be  forfeited  and  void, 
without  any  further  proceedings  or  judgment.  By  the  supplement 
of  1877  (P.  L.  of  1877,  p.  74)  flie  section  was  amended  by  striking 
out  the  provision  that  tor  all  other  purposes  the  charter  shall  be 
forfeit ea  and  void,  without  further  proceedings  or  judgment,  and 
substituting  therefor  the  provision  that  for  all  other  purposes  the 
chancellor  may  at  any  time,  by  order,  in  the  suit  or  proceeding, 
with  or  without  notice  to  any  one,  and  without  any  lurther  pro- 
ceeding or  judgment,  declare  the  charter  forfeited  and  void ;  and 
it  was  also  enacted  that  the  charter  of  no  corporation  shall  be  for- 
feited and  void,  notwithstanding  the  injunction  and  appointment 
of  receiver  or  receivere,  trustee  or  trustees,  shall  have  continued 
for  four  months ;  provided  the  corporation  shall  have  been  there- 
tofore managed  and  doing  business  under  an  order  of  this  court. 
The  Central  Railroad  Company  is  within  the  proviso.  It  is  argued^ 
in  opposition  to  this  application,  that  while  the  supplement  indeed 
provides  that  the  charter  shall  not  be  forfeited  and  void,  notwith- 
standing the  provision  of  the  eighty-third  section  of  the  original 
act,  it  does  not  relieve  the  stockholders  and  direct  ore  from  the  pro- 
hibition of  that  section  which  was  in  force  against  this  company 
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when  the  supplement  was  passed ;  for  the  injunction  and  appoint- 
ment of  a  receiver  had  continued  for  over  four  months.  And 
therefore  it  is  insisted  that  by  force  of  the  prohibitory  provision 
of  that  section  they  cannot  lawfully  use  or  exercise  any  franchise 
of  the  companv,  except  for  the  purposes  therein  specified  in  that 
connection — ^which  are  the  conversion  and  distribution  of  the  prop- 
erty of  the  company — and  that,  therefore,  they  cannot  lawfully 
elect  directors. 

To  consider  the  objection  :  The  Legislature  may  waive  a  broken 
condition  of  a  compact  made  with  it.  Ang.  &  Ames  on  Corp.  § 
7Y7.  By  the  act  of  1877  the  Legislature  has  expressly  and  com- 
pletely waived  the  forfeiture  in  this  case.  But  further,  it  will  be 
seen  tliat  the  prohibition  of  the  eighty-third  section  of  the  original 
act  is,  by  its  terms,  not  absolute,  but  partial  only.  Under  that  sec- 
tion, according  to  its  terms,  the  exercise  of  the  n*anchises  is  express- 
ly permitted  for  the  purposes  of  liquidation.  The  section  express- 
ly provides  that  the  charter  shall  not  be  forfeited  and  void  for 
tnose  purposes ;  that  is,  that  it  sliall  not  be  absolutely  void,  but 
only  so  far  as  certain  purposes  are  concerned.  It  follows  that 
under  the  provisions  of  that  section,  without  regaixi  to  the  supple- 
ment of  1877,  the  organization  may  be  kept  up,  and  therefore  that 
the  election  of  directors  is  still  lawful.  If  tne  stockholders  may 
lawfully  exercise  the  franchises  for  any  purpose,  it  is  obvious  that 
they  may  lavrfuUy  select  their  agents  to  that  end,  and  the  directors 
are  the  agents.  There  is  no  warrant  for  holding  that  the  stock- 
holders can  only  exercise  the  franchises  through  the  board  that  may 
happen  to  be  in  office  at  the  expiration  of  the  four  months;  for  the 
section  makes  no  such  provision,  and  there  is  no  reason  to  support 
any  such  construction.  It  might  well  be  that  by  death,  disability 
or  resignation  there  would  be  no  board  at  all,  and  it  would  then  be 
necessary  to  elect  one,  or  else  the  stockholders  would  be  without 
agents  to  exercise  the  franchises,  and  therefore  could  not  use  them 
at  all.  It  might  happen  that  the  existing  board  had  ceased  to  be 
stockholders,  and  they  might  even  have  become  antagonistic  to  the 
company.  Justice  demands  that  in  the  case  of  an  insolvent  cor- 
poration whose  affairs  are  in  the  hands  of  this  court  for  adminis- 
tration, the  stockholders  shall  hvae  the  choice  of  the  agents  by 
whom  the  franchises  are  to  be  exercised,  so  far  as  this  court  per- 
mits such  exercise  in  their  behalf.  It  is  clear  that  if  the  corpora- 
tion exist,  thouffh  only  for  certain  purposes,  the  stockholders  may 
lawfully  elect  directors.  The  property  in  the  hands  of  the  court 
in  this  case  is  valued  at  about  $50,000,000.  By  statute  the  court 
is  required  to  operate  the  road  for  the  benefit  of  the  public.  Eev. 
p.  196,  §  106.  And,  without  the  statute,  the  same  action  would  be 
taken  in  view  of  the  obvious  necessity  of  thus  keeping  the  trust 
property  in  proper  condition,  and  making  it  as  proauctive  as  j)oe- 
sible.   There  are  many  very  important  respects  in  which  the  action 


LEHIGH  G.  AND  N.  00.  V.  OENTRAX  B.  B.  00.   OF  N.  J.  615 

of  the  board  as  representatives  of  the  company  may  prove  exceed- 
ingly useful  to  the  court  in  administering  the  trust ;  and  in  many 
of  such  matters,  the  future  of  the  company,  after  it  shall  have 
passed  out  of  the  hands  of  the  court,  may  oe  most  materially  affect- 
ed by  the  action  of  the  board.  It  is,  tlierefore,  eminently  proper 
that  the  board  should  be  the  representatives  of  the  stockholders, 
and  therefore  that  a  proper  opportunity  should  be  afforded  to  the 
latter  to  make  selection  of  their  agents.  Moreover,  should  the 
court  deem  it  advisable  to  turn  over  the  property  to  the  company, 
the  stockholders  must  receive  it  by  the  hands  of  the  board.  There- 
fore, there  must  be  directors ;  ana  in  such  case,  as  well  as  general- 
ly, the  board  should  be  the  true  and  lawful  representatives  of  the 
stockholders  whose  property  they  are  to  control  and  administer. 
No  board  has  been  elected  since  1876.  .1  have  no  doubt  whatever 
that  one  may  be  now  legally  elected,  and  I  am  of  opinion  that 
such  election  should  be  held  without  any  unnecessary  delay.  Under 
the  circumstances,  this  court  has  power  over  the  subject,  and  it  is 
its  duty  not  only  to  see  to  it  that  an  election  be  held,  but  that  it  be 
80  held  and  conducted  as  that  it  shall  in  all  respects  be  legal.  The 
action  of  stockholders  before  referred  to  in  taking  steps  for  an 
election  under  the  fifty-first  section  of  the  act  concerning  corpora- 
tions was  objectionable,  because  it  was  taken  without  application 
to  this  court,  which  alone,  under  the  circumstances,  could  take  the 
measures  necessary  to  secure  fairness  in  the  election,  and  obviate 
all  reasonable  cause  of  complaint  on  the  ground  of  surprise.  The 
circumstances  were  peculiar.  The  affairs  of  the  companv  had  for 
many  years  been  in  the  hands  of  this  court.  There  had  been  no 
election  of  directors  by  the  stockholders  since  the  insolvency  was 
declared.  The  existing  board  disputed  the  power  of  the  stock- 
holders to  hold  the  election.  The  proceeding  was  under  a  provis- 
ion of  the  law,  the  applicability  of  which  to  an  insolvent  company, 
whose  affairs  were  unaer  the  management  of  the  court,  was  denied. 
It  was  quite  evident  that  the  election,  if  held  under  the  circum- 
stances, would  be  subject  to  imputations  of  surprise  and  unfairness, 
and  to  questions  as  to  its  validity  which  would  lead  to  litigation  or 
induce  this  court  to  refuse  to  recognize  it  as  a  just  and  proper  ex- 
pression of  the  choice  of  the  stockholders.  Hence,  it  was  not  per- 
mitted to  take  place.  The  situation  is  now  changed.  The  direc- 
tors, who  then  declined  to  hold  the  election,  now  delare  their  readi- 
ness to  hold  it  if  this  court  shall  so  direct.  The  charter  provides 
that  if  the  election  shall  not  be  held  on  the  day  when,  pursuant  to 
that  act,  it  ought  to  be  held,  it  may  be  held  at  any  other  time.  As 
before  mentioned,  it  fixes  no  time,  but  the  by-laws  do.  The  elec- 
tion was  not  held  on  the  day  fixed.  There  was  not  time  enough 
between  the  making  of  the  order  modifying  the  injunction  and  the 
time  fixed  by  the  by-laws  to  give  the  notice  required  by  the  by- 
laws, and  besides,  the  directors  declined  to  order  an  election  at  idl 
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on  other  grounds.  I  deem  it  proper  to  conform  to  the  by-laws  as 
nearly  as  pi*acticable  in  holding  the  election.  There  will  be  an 
order  that  the  directors  hold  it,  Sxing  as  early  a  day  as  practicable ; 
the  day  to  be  named  in  the  order.  The  election  will  be  held  and 
conducted  in  accordance  with  the  provisions  of  the  by-laws,  as  near- 
ly as  may  be.  The  board  will  appoint  tlie  inspectors,  the  names 
of  the  persons  appointed  to  be  reported  to  this  court  at  least  ten 
days  before  the  time  fixed  for  tne  election.  The  transfer-book 
will  be  closed  twenty  days  before  the  time  fixed  for  the  election. 
The  receiver  will  be  directed  to  facilitate  the  proceedings  by  per- 
mitting the  use  of  the  books  etc.,  etc.,  and  in  every  other  way. 


The  State  ex  rel.  Attobney-Gekesal 

V. 

John  W.  Meeohant  et  al. 

(87  Ohio  Beports,  251.) 

The  right  of  the  Btockholders  of  a  railway  corporation  to  elect  directoniB 
not  affected  by  the  sale  of  the  property  of  the  corporation  by  a  receiver,  under 
an  order  of  court. 

At  a  meeting  of  the  stockholders,  called  for  the  election  of  directors, 
under  section  8246  Revised  Statutes,  the  ris^ht  to  choose  the  inspectors  or 
judges  of  election  is  vested  in  the  stockholders,  and  the  directors,  against 
the  will  of  the  stocldiolderB  present,  cannot  appoint  such  inspectors. 

Quo  WAEtRANTO. 

This  is  an  information  in  the  nature  of  quo  warranto,  brought 
by  the  attorney-general  against  John  W.  Merchant  and  others, 
defendants,  to  oust  them  from  the  office  of  directors  of  the  Colum- 
bus, "Washington  and  Cincinnati  Railway  Company,  a  corporation 
organized  under  the  laws  of  this  State. 

The  petition  sets  forth  the  names  of  Thomas  Smith  and  others, 
who  claim  to  be  entitled  to  the  office  of  directors  of  said  corpora- 
tion, and  avers  their  right  thereto. 

It  appears  that  the  defendants  were  the  directors  of  said  cor- 

S oration,  elected  at  the  annual  election  held  on  the  first  Monday  of 
anuary,  1879.  On  the  first  Monday  of  January,  1880,  being  the 
day  for  the  annual  election,  no  election  was  held  ;  and  that  aIte^ 
wards  due  notice  was  given  in  accordance  with  the  statute  by  cer- 
tain stockholders  of  the  holding  of  an  election  for  directors  at  a 
time  and  place  specified.  A  meeting  of  stockholders  was  held  in 
accordance  with  the  notice.  After  organizing,  the  stockholders 
present  elected  inspectors,  or  judges  of  the  election,  and  also  a 


THE  STATE  V.  MERCHANT.  617 

derk,  who  were  all  duly  sworn.  Whereupon  the  judges  declared 
the  election  open  and  proceeded  to  receive  the  votes  of  stock- 
holders. The  election  thus  held  resulted  in  the  election  of  Smith 
and  others,  who  are  averred  in  the  petition,  as  above  stated,  to  be 
entitled  to  the  office  of  directors  of  said  corporation. 

There  were  present  at  the  meeting  a  quorum  of  the  directors 
elected  in  18Y9,  who  claimed  the  right  to  hold  the  election.  Be- 
fore the  inspectors,  or  judges  and  clerks,  elected  as  above  stated 
were  sworn,  John  W.  Merchant,  president  of  the  board  of  direc- 
tore,  appointed,  from  the  members  of  the  board,  judges  to  hold 
the  election ;  he  also  appointed  a  clerk,  and  then  declared  the  elec- 
tion open.  At  this  election  stockholders  voted.  The  election  thus 
held  by  the  directors  resulted  in  the  election  of  the  defendants. 
Both  sets  of  directors  took  the  oath  of  office. 

It  does  not  appear  from  the  pleadings  that  any  election  has  since 
been  held. 

It  also  appears  that  on  September  9,  1878,  the  court  of  common 
pleas,  on  trie  application  of  certain  bondholders,  appointed  a  re- 
ceiver, who  took  possession  of  the  assets  of  the  company,  and  sub- 
sequently, under  an  order  of  said  court,  the  railroad  of  said  com- 
pany, with  its  equipments  and  appurtenances,  was  sold  as  an  en- 
tirety. 

Geoi^.  K.  Nash,  attorney-general,  and  Nesbitt  &  Martin,  for 
plaintift. 

Charles  Darlington,  for  defendant. 

WmxE,  J. — The  appointment  of  the  receiver,  and  the  sale  of 
the  property  of  the  railway  company,  have  no  bearing  on  the 
question  before  us.  These  facts  did  not  work  a  dissolution  of  the 
corporation,  and  while  the  corporation  continued  it  was  competent 
for  the  stockholders  to  elect  directors. 

The  only  other  question  for  determination  is,  whether  the  elec- 
tion held  by  the  directors  or  that  held  by  the  stockholders  is  the 
valid  one. 

The  statute  on  the  subject  is  as  follows :  "  Unless  the  regulations 
of  the  corporation  otherwise  provide,  an  annual  election  for  trus- 
tees or  directors  shall  be  held  on  the  first  Monday  in  January  of 
each  year ;  if  the  trustees  or  directors  are,  for  any  cause,  not  elec- 
ted at  the  annual  meeting,  or  other  meeting  called  for  that  pur- 
pose, they  may  be  chosen  at  a  members'  or  stockholders'  meeting, 
at  which  all  the  members  or  stockholders  are  present  in  person  or 
by  proxies,  or  at  a  meeting  called  by  the  trustees  or  directors,  or 
any  two  members  or  stockholders,  notice  of  which  has  been  given, 
in  writing,  to  each  stockholder,  or  by  publication  in  some  news- 

n>er  printed  in  the  county  where  the  corporation  is  situate,  or 
its  principal  office,  for  ten  days ;  and  trustees  and  directors 
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shall  continae  in  office  until  their  successors  are  elected  and  quali- 
fied."   Rev.  Stat.  §  3246. 

There  were  no  regulations  of  the  corporation  governing  the 
election  of  directors.  The  claim  of  the  attorney-general  is,  that  at 
the  meeting  of  the  stockholders  for  the  election  of  directors,  the 
right  of  choosing  the  inspectors  or  jnd^s  of  the  election  was 
vested  in  the  stockholders ;  while  the  defendants  claim  that  the 
right  was  vested  in  the  directors.  We  think  the  position  of  the 
attorney-general  is  correct ;  and  that  the  directors,  in  assuming 
that  function  against  the  will  of  the  stockholders  present,  mistook 
their  duty  and  exercised  a  function  not  warranted  by  law.  The 
election,  therefore,  which  they  undertook  to  hold  is  invalid.  The 
election  held  under  the  authority  of  the  stockholders  was  legal; 
and  the  persons  declared  elected  at  the  election  last  named,  having 
been  duly  qualified,  were  entitled,  under  the  statute,  to  hold  the 
office  until  their  successors  were  elected  and  qualified.  The  plead- 
ings show  no  subsequent  election. 

Judgment  of  ouster  rendered  against  the  defendants ;  and  the 
persons  chosen  as  directors  at  the  election  last  mentioned  adjudged 
entitled  to  the  office  under  such  election. 


Alfred  F.  Wilcox 

V. 

Toledo  and  Aitn  Asbob  B.  B.  Co. 

(48  Michigan  BeporU^  584.) 

Pleading  in  justices'  courto  are  to  be  viewed  with  liberality;  and  where 
a  declaration,  though  informal,  fairly  apprises  the  defendant  of  the  claim 
made  against  him,  it  will  be  held  sufficient  if  not  demurred  to. 

Suit  on  a  conditional  promise  to  pay  money  to  the  order  of  a  railroad  com- 
pany. The  promise  was  in  writing,  and  was  filed  with  the  justice  as  the 
sole  cause  of  action.  Upon  it  was  endorsed  the  name  of  a  person  who  sdded 
to  Ms  name  the  word  '<  assiffnee."  The  defendant  pleaded  the  general  issue, 
and  went  to  triaL  It  was  shown  on  the  trial  that  the  payee  in  the  promiae 
had  been  put  in  bankruptcy,  and  the  endorser  of  the  paper  was  assignee  in 
bankruptcy  thereof.  ^  Edd^  that  the  objection  that  the  plaintiff  did  not  by 
its  declaration  aver  its  riffht  to  recover  as  assignee,  would  not  be  sustained 
on  the  final  submission  of  the  case. 

Where  the  assets  of  a  railroad  company  are  sold  in  bankruptcy,  and  the 
purchaser  of  its  assets  transfers  them  to  another  who  organizes  a  new  com- 
pany, and  in  the  papers  expressly  recognizes  the  new  company  as  assignee 
from  him  of  the  assets,  this  is  a  sufficient  assignment  to  enaole  the  new  com- 
pany to  bring  suits  upon  obligations  given  to  the  old  company. 

A  railroad  company  baring  completed  a  railroad,  and  being  ensaged  in 
operating  it,  must  be  deemed,  in  suits  brought  by  it,  a  corporation  de  facto, 
and  a  private  indiridual  thus  sued  cannot  contest  its  legal  organization. 
Swartwout  o.  Railroad  Co.,  24  Mich.  380. 
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Error  to  Washtenaw.    Submitted  Jan.  7tb.    Decided  June  11th. 

Assumpsit  on  certiorari  from  before  a  justice.  Plaintiff  brings 
error. 

Henry  Z.  Potter,  for  plaintiff  in  error. 

Frazer  &  Hamilton  for  defendant  in  error.  An  assignment  of 
a  claim  to  the  plaintiff  is  sufficiently  averred  in  an  action  before  a 
justice  by  the  indorsement  of  the  assignment  on  the  instrument 
sued  upon,  signed  by  the  assignee.  Snell  v.  Gregory,  37  Mich. 
500 ;  Bjelly  v.  Waters,  31  Mich.  404 ;  Draper  v.  Fletcher,  26  Mich. 
154. 

CooLEY,  J. — This  case  had  its  origin  in  justice's  court,  where  the 
railroad  company  brought  suit  upon  the  following  paper  writing 
as  its  sole  cause  of  action : 

"$300.  Milan,  Michigan,  August  21, 1871. 

"  For  the  purpose  of  promoting  and  aiding  the  construction  of 
the  Toledo,  Ann  Arbor  and  Noi-thern  R.  E.,  and  in  consideration 
of  the  benefits  to  be  derived  therefrom,  I  do  hereby  pledge  and 
agree  to  pay  to  the  order  of  the  Toledo,  Ann  Arbor  and  Northern 
K.  R.  Co.  the  sum  of  three  hundred  dollars  in  instalments  of  twenty 
per  cent  on  each  eight  miles  of  iron  laid  on  the  line  of  said  roadf, 
except  the  last  instalment,  which  shall  be  payable  on  the  ironing 
of  the  said  road  from  the  State  line  to  Ann  Arbor,  and  upon  the 
further  condition  that  said  road  shall  be  built  within  one  half  mile 
of  the  Whiting  Hotel  in  the  village  of  Milan. 

[Signed]  "  A.  F.  Wilcox." 

Endorsed  on  the  back,  "  E.  D.  Kinne,  Assignee." 

The  judgment  was  removed  to  the  circuit  court  by  certiorari, 
the  plaintiff  in  error  assigning  six  errors.  The  first  three  of  these 
go  to  the  order  in  whidi  evidence  was  admitted  in  justice's  court. 
As  the  order  was  discretionary  with  the  justice,  these  assignments 
of  error  need  not  be  further  noticed.    The  others  were  as  loUows : 

"4.  That  said  justice  erred  in  admitting  any  evidence  of  an 
assignment  or  assi^ments  under  plaintiff's  declaration  upon  said 
special  contract,  which  was  not  transferable  except  by  assignment, 
since  no  assignment  was  suggested  or  averred  in  said  declai*ation. 

"  5.  That  said  justice  erred  in  admitting  said  contract  declared 
upon  in  evidence,  there  appearing  upon  the  face  to  be  no  privity 
01  contract  between  plaintiff  and  defendant,  since  defendant  was 
apprised  neitherby  suggestion  or  averment  that  plaintiff  obtained  as 
assignee,  and  because  there  was  no  averment  and  no  evidence  of 
ownership  by  plaintiff  of  said  contract. 

"  6.  That  said  justice  erred  in  denying  defendant's  motion  to  non- 
suit the  plamtiff  for  the  variance  between  the  cause  of  action  set 
forth  in  nis  declaration  and  his  proofs  upon  the  trial." 

The  declaration  was  oral,  ana  was  entered  by  the  justice  on  his 
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docket  as  follows :  ^^  On  the  common  counts  in  assumpsit,  and  on 
note  or  contract,  now  here  filed  as  a  part  of  the  declaration,  and 
claims  damages  three  hundred  dollara."  The  plaintiff  also  notified 
defendant  that  the  paper  writin^was  the  sole  cause  of  action.  The 
defence  is  entered  as  follows :  ''The  defendant  demands  trial  of  the 
matter  set  forth  in  tlie  plaintiff's  declaration,  and  gives  notice  that 
he  will  show,  under  his  plea  of  the  general  issue,  a  fcailnre  of  con- 
sideration in  this,  to  wit :  That  the  said  contract  declared  on,  if 
performed  at  all,  on  the  part  of  the  promisee,  was  not  performed 
within  a  reasonable  time,  bv  reason  of  which  the  defendant  re- 
ceived no  benefit  on  its  performance,  in  this,  to  wit :  At  the  date 
of  said  contract  defendant  was  owner  of  and  possessed  of  lands  of 
great  value,  to  wit,  of  the  value  of  five  thousand  doUars,  which 
said  lands  it  was  contemplated  by  said  contract  would,  by  its  per- 
formance within  a  reasonable  time,  be  benefited  and  i*endered  of 
greater  value  to  defendant,  to  wit,  by  the  performance  of  the 

})romise8  on  the  part  of  said  promisee.  And  by  reason  of  the  de- 
ay  in  the  performance  on  the  part  of  the  said  promisee  said  lands 
were  not  increased  in  value,  and  said  defendant  was  not  benefited." 
There  was  no  denial  under  oath,  by  the  defendant,  of  the  execu- 
tion of  the  paper  writing,  and  therefore  under  the  law  it  was  ad- 
mitted. 

On  the  trial,  the  plaintiff  proved  by  one  Crane  that  the  Toledo, 
Ann  Arbor  and  Northern  R.  R.  Co.  was  thrown  into  bankruptcy 
on  his  petition  August  13th,  1875 ;  that  E.  D.  Elinne  was  appointed 
assi^ee  thereof,  and  as  such  sold  the  assets  of  the  company,  in- 
cluding the  paper  sued  upon,  and  that  witness  became  the  pur- 
chaser of  said  assets,  including  the  writing  sued  upon,  and  that 
Kinne  endorsed  his  name  as  assignee  upon  such  writing.  Plaintiff 
abo  proved  a  deed  from  said  Kmne,  as  assignee  in  bankruptcy  of 
said  railroad  company,  to  said  Crane  of  the  real  estate,  property 
and  franchises  of  said  company,  including  among  other  tilings 
about  $40,000  in  promises  to  pay  money,  conditioned  upon  tne 
laying  of  the  iron  of  the  road-bed,  which  deed  bore  date  October 
6th,  1875.  Also  a  deed  from  said  Crane  to  James  M.  Ashley,  of  the 
same  real  estate,  property  and  franchises,  bearing  date  June  26tb, 
1877.  The  foregoing  evidence  was  objected  to  for  irrelevancy, 
and  also  because  Kinne's  title  as  assignee  was  not  proved.  This 
last  objection  was  obviated  afterwards  by  record  evidence. 

Plaintiff  also  put  in  evidence  an  authenticated  copy  of  the  dec- 
laration of  incoi'poration  of  the  Toledo  and  Ann  Arbor  RaUroad 
Company,  jBled  in  the  office  of  the  Secretary  of  State  November  23d, 
1877,  and  proved  by  James  M.  Ashley,  Jr.,  that  this  company  had 
fully  completed  and  ironed  the  road  from  Toledo  to  Ann  Arbor,  and 
was  operating  it.  Also  by  another  witness  that  the  completed  road 
runs  within  a  hundred  rods  of  the  Whiting  Hotel  in  Milan.  Also 
that  demand  of  payment  had  been  made  of  defendant^  which  he 
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had  refused  to  make.    The  writing  was  then  put  in  evidence,  and 

1)laintifi  rested.    Defendant  then  moved  for  a  non-suit  on  the  fol- 
owing  grounds : 

"  1.  That  the  declaration  does  not  allege  any  assignment  of  the 
instrument  declared  oYi,  and  the  evidence  shows  its  right  to  recover 
as  assignee  only,  if  it  shows  riffht  to  recover  at  all. 

*'  2.  That  plaintiff's  declaration  does  not  aver  an  assignment  from 
the  Toledo,  Ann  Arbor  and  Northern  Eailroad  Company,  to  the 
plaintiff,  or  to  its  assignor,  and  the  evidence  establishes  its  right  to 
recover  only  under  such  assignment  or  assignments." 

The  thira  was  substantially  the  same  as  the  second.-  The  justice 
denied  the  motion,  and  defendant  offering  no  evidence  the  plaintiff 
had  judgment. 

Other  objections  were  made  in  this  court,  but  these  were  all  to 
which  the  attention  of  the  circuit  court  was  called,  and  we  can  con- 
sider no  others. 

The  fourth  and  sixth  assignments  of  error  cover  the  same  ground 
as  the  defendant's  motion  for  a  non-suit  before  the  justice,  and  they 
go  no  further.  Their  complaint  is  that  the  plaintiff  was  allowed 
to  recover  as  assignee,  without  having  alleged  an  assignment  in  his 
declaration.  The  complaint  is  therefore  to  the  form  of  the  plain- 
tiff's pleading. 

It  IS  no  new  thing  to  have  an  objection  of  this  sort  to  the  plead- 
ings in  justices'  courts  raised  before  us.  As  the  proceedings  in 
those  courts  are  commonly  managed  by  parties  unlearned  in  the 
law,  defects  in  their  allegations,  when  tested  by  the  rules  of  art, 
are  to  be  expected  in  almost  every  case  which  is  at  all  complicated. 
If  every  such  objection  were  disregarded,  pleadings  in  justice's 
courts  would,  in  effect,  be  dispensed  with.  Every  plaintiff  might 
allege  as  much  or  as  little  as  ne  pleased,  and  recover  without  re- 

iru  to  liis  allegations.    If  every  one  were  sustained  which  would 

5  good  if  made  to  pleadings  in  courts  of  record,  the  parties  in  jus- 
tices' courts  would  be  driven  to  the  employment  of  legal  assistance 
in  every  case,  and  these  courts,  which  are  intended  for  the  easy  and 
inexpensive  redress  of  wrongs  not  of  great  magnitude,  would  cease 
to  accomplish  their  purpose.  This  court  has  adopted  neither  the 
one  course  nor  the  other.  It  has  required  the  plaintiff  in  justices' 
court  to  apprise  the  defendant  fairly  of  the  cause  of  action  relied 
npon,  but  when  this  has  been  done,  the  court  has  refused  to  regard 
formalities  or  technicalities.  The  object  of  the  declai-ation  is  mlly 
accomplished  when  the  defendant  is  fairly  apprised  by  it  of  the 
grounds  of  the  plaintiff's  claim,  so  that  he  need  be  under  no  mis- 
apprehension as  to  what  matters  are  to  be  litigated  on  the  trial. 
Hurtford  v.  Holmes,  3  Mich.  460  ;  Daniels  v.  Cle^g,  28  Mich.  32. 
Does  the  declaration  in  this  case  accomplish  this  purpose  ?  It 
certainly  informs  the  defendant  what  he  is  sued  upon.  The  con- 
tract is  recited,  and  defendant  is  notified  that  claim  is  made  against 
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him  upon  it,  and  upon  nothing  else.  The  contract  itself  specifies 
the  conditions  of  liability,  so  that  defendant  knows  there  can  be  no 
recovery  unless  performance  of  tliese  is  proved.  It  is  said  the 
declaration  does  not  count  upon  an  assignment.  But  it  counts 
upon  a  promise  made  to  another,  and  upon  which  there  could  be  no 
recovery  except  upon  the  proof  of  an  assignment.  The  very  claim 
to  recover  upon  tne  paper  was  a  claim  as  assignee,  for  it  was  only 
as  assignee  tiiat  plaintiff  could  have  a  ri^ht  to  it.  Moreover,  the 
paper  was  made  payable  to  the  railroad  company  or  order,  and 
there  was  an  indoi*semeDt  upon  it  by  E.  D.  Kinne,  as  assignee, 
which  fairly  notified  the  defendant  that  Mr.  Kinne  claimed  to  nave 
become  entitled  in  some  manner  to  order  the  payment  to  be  made 
to  a  transferee.  It  is  true  this  indorsement  might  have  been  more 
formally  made;  it  might  and  ought  to  have  assumed  the  form  of 
an  as^enment,  with  such  recitals  as  would  have  shown  Mr.  Kinne's 
authority;  but  the  question  now  is  whether  the  defendant  was 
tlirown  off  his  guard  or  misled  by  any  defects,  and  not  whether  the 
pleadings  might  have  been  made  more  perfect.  We  must  judge  of 
this  upon  all  the  facts,  and^ot  upon  the  face  of  the  papers  alone. 

What  the  defendant  ought  to  do  in  every  case  in  whidi  the  dec- 
laration is  supposed  to  be  fatally  defective,  is  to  demur,  and  thereby 
bring  the  defect  at  once  to  the  attention  of  the  court,  before  parties 
have  been  put  to  trouble  and  expeme  in  preparing  for  triaL  Xo 
doubt  he  has  a  legal  right  to  abstain  from  dom^  this,  when  the  de- 
fects, in  substance,  are  such  as  cannot  by  any  intendment  be  sup- 
plied or  overlooked,  but  this  course  is  not  conducive  to  justice,  and 
courts  will  not  countenance  it  any  farther  than  they  may  feel  com- 
pelled to  do  so.  When  the  defendant  fails  to  demur,  he  tacitly 
concedes  the  sufficiency  of  the  declaration,  and  the  court  will  hold 
him  to  this  concession,  whenever  this  can  be  done  without  probable 
injustice. 

There  was  no  demurrer  in  this  case.  When  the  evidence  was 
put  in,  it  appeared  that  Mr.  Kinne  was  assignee  in  bankruptcy  of 
the  raikoad  company,  and  as  such  had  a  ri^ht  to  assiffii  the  paper 
writing.  Now  a  fact  so  notorious  as  must  be  the  bankruptcy  of  a 
railroad  company,  we  are  not  at  liberty  to  suppose  was  unknown  to 
one  of  its  debtors.  It  is  the  most  reasonable  inference  in  the  world 
that  defendant  was  familiar  with  the  facts,  and  that  it  was  becanae 
he  knew  them  that  he  refrained  from  demanding  more  perfect 
pleadings.  It  is  the  duty  of  the  court  to  draw  this  inference,  and 
to  act  upon  it  under  the  circumstances. 

The  nfth  assi^ment  of  error  is  somewhat  broader  than  the 
others.  It  complains  of  the  admission  of  the  paper  writing  in  evi- 
deuce,  "  there  appearing  upon  the  face  to  be  no  privity  of  contract 
between  the  plaintiff  and  defendant,  since  defenaant  was  apprised, 
neither  by  suggestion  or  an  averment,  that  plaintiff  obtained  as 
assignee,  and  because  there  was  no  averment  and  no  evidence  of 
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ownership  by  plaintiff  of  said  contract."  Here  is  the  same  objec- 
tion to  the  declaration,  but  there  is  also  the  further  objection  mat 
plaintiff  had  not  shown  its  ownership  by  evidence. 

It  has  already  been  stated  that  there  was  a  formal  assignment  by 
deed  from  Kinne  as  afisi^nee  to  Crane,  and  from  Crane  to  Ashley. 
The  evidence  of  the  assignment  from  Ashley  to  the  plaintiff  is  to 
be  fonnd  in  the  certificate  of  organization  of  the  plaintiff  as  a  cor- 
poration, which  is  signed  by  Ashley,  and  expressly  declares  that 
all  the  assets  of  the  bankrupt  corporation,  so  as  aforesaid  ajBsigned 
to  him,  including  the  $40,000  conditional  promises,  "  are  declared 
to  be  and  hereby  become"  the  property  of  the  new  company.  It 
can  scarcely  be  pretended  that  Asmey,  after  this,  could  claim  them. 

But  it  is  objected  in  this  court  that  the  plaintiff  was  never  law- 
fully and  legaUv  organized.  It  was  certainly  organized,  went  on 
and  completed  tne  road,  was  operating  it  at  the  time  the  suit  was 
tried,  and  still  is  operating  it,  so  far  as  we  know.  If  there  was  any 
usurpation  of  franchises  here,  the  State  should  be  left  to  complain 
of  it.  Swartwout  v.  Michigan,  etc.,  R.  R.  Co.,  24  Midi.  389. 
There  was  no  pretence  in  the  court  below  that  plaintiff,  as  successor 
o^the  original  company,  had  not  complied  with  the  conditions  of 
the  promise. 

In  our  opinion  the  plaintiff  in  error  has  failed  to  point  out  any 
error  in  the  rulings  of  the  justice  of  the  peace,  and  therefore  the 
affirmance  of  the  justice's  judgment  by  the  circuit  court  must  be 
affirmed  with  costs. 

Masston,  C.  J.,  and  Graves,  J.,  concurred. 

Campbell,  J.  (dissenting). — This  case  depends,  so  far  as  its  merita 

S»,  on  a  very  simple  state  of  facts.    While  I  am  not  clear  that 
ere  are  not  fatal  defects  of  proof,  yet  I  do  not  think  it  necessary 
to  consider  them.      ' 

In  1871  a  corporation  was  in  existence  under  the  name  of  the 
Toledo,  Ann  Aroor  and  Northern  Railroad  Company.  Plaintiff  in 
error  and  several  other  persons  simed  papers  whiclCwere  severally 
obligatory,  and  in  the  following  K)rm :  "Tor  the  purpose  of  pro- 
moting and  aiding  the  construction  of  the  Toledo,  Ann  Arbor  and 
Northern  Railroad,  and  in  consideration  of  the  benefits  to  be  de- 
rived therefrom,  I  do  hereby  pledge  and  a^ee  to  pay  to  the  order 
of  the  Toledo,  Ann  Arbor  and  Northern  Railroad  Company  the  sum 
of  $300,  in  instalments  of  20  per  cent  on  each  ei^ht  miles  of  iron 
laid  on  the  line  of  said  road,  except  the  last  instalment,  which  shall 
be  payable  on  the  ironing  of  the  said  road  from  State  line  to  Ann 
Arbor,  and  upon  the  further  condition  that  said  road  shall  be  built 
within  one  half  mile  of  the  Whiting  Hotel  in  the  village  of  Milan." 
This  was  dated  August  2l6t,  1871.  The  corporation  did  consider- 
able ^ding  and  other  work,  but  finished  no  part  of  the  railroad 
in  Michigan,  and  laid  no  iron.    In  the  early  part  of  1874  it  wa& 
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prosecuted  in  bankruptcy  in  the  eastern  district  of  Michigan,  and 
m  June,  1874,  E.  D.  Kinne  became  assignee  in  bankraptcy.  There 
is  no  adequate  proof  of  these  proceedings,  but  enougn  appears  to 
show  the  steps  taken  by  the  assignee. 

In  August,  1875,  Kinne  advertised  for  sale  a  list  of  assets  which 
was  made  up  as  follows :  (1)  Of  stock  subscriptions,  and  agree- 
ments to  take  stock,  and  of  promissory  notes  and  judgments  for 
stock  subscriptions.  (2)  Of  the  road-bed  and  right  of  way.  (3| 
Certain  wood  and  ties.  (4)  Certain  promissory  notes  conditionea 
on  placing  the  iron.     (7)  Certain  lana. 

In  September,  1875,  Kinne  sold  the  property  set  forth  in  this 
inventory  or  list  to  Benjamin  P.  Crane.  The  sale,  as  Mr.  Kinne 
shows,  and  so  it  appeare  from  the  papers,  covered  only  this  list 
The  list  undoubtealy  contained  enough  to  reach  the  paper  now  in 
suit. 

Mr.  Crane  in  1877  transferred  his  purchase  to  James  M.  Ashley. 
On  the  twenty-third  of  November,  1877,  Mr.  Ashlev  made  and 
filed  with  the  Secretary  of  State  a  certificate  as  purchaser,  under- 
taking to  organize  a  new  corporation,  which  is  the  plaintiff  in  this 
case,  purporting  to  be  made  under  Act  No.  198  of  1873,  article  1, 
section  2,  and  asserting  the  intention  of  exercising  the  functions  of 
the  older  corporation. 

The  plaintiff  corporation  built  a  railroad  from  the  State  line  to 
Ann  Arbor,  which,  if  built  by  the  old  company  seasonably,  would 
have  fulfilled  the  condition  of  the  paper  sued  on. 

The  question  therefore  is  whether  the  plaintiff,  without  any 
dealings  with  defendant,  could  assume  the  place  of  the  old  corpo- 
ration, and  by  building  this  road  compel  Wilcox  to  pay  his  sub- 
scription, when  nothing  had  occurred  before  the  bankruptcy  to 
earn  any  portion  of  it. 

I  do  not  see  how  the  fact  that  this  is  a  railroad  agreement  puts 
it  on  any  different  footing  from  any  other  conditional  agreement. 
Any  money  actually  earned  by  the  old  corporation  could  be  assigned. 
But  I  do  not  think  there  is  any  rule  of  law  which  will  authorize  a 
party  who  has  had  an  offer  made  to  him  of  payment  of  a  certain 
premium  if  he  performs  a  certain  condition,  to  substitute  someone 
else  in  his  stead,  not  as  agent,  but  as  a  new  principal.  No  author- 
ity was  produced  for  any  such  doctrine,  and  I  do  not  believe  such 
a  principle  is  tenable.  No  doubt  it  is  competent  in  some  cases  to 
merge  an  old  corporation  in  a  new  one,  and  we  have  had  several 
charters  as  well  as  general  laws,  under  which  the  corporate  identity 
has  been  kept  up  in  a  new  name,  and  with  larger  as  well  as  smaller 
powers.  But  there  can  be  no  shifting  of  corporate  identity  except 
by  statute,  and  I  am  not  able  to  find  any  such  statutory  change 
here.  I  think  the  case  fails  on  any  such  claim.  If  there  is  no  cor- 
porate identity  the  failure  of  the  old  company  and  its  bankruptcy 
before  any  money  was  earned  put  an  end  to  the  relations  of  the 
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parties.  Snch  a  liability  could  not  be  kept  np  indefinitely.  Inter- 
ests might  and  probably  did  change  when  there  was  no  assurance 
that  the  plaintin  in  error's  property  could  be  benefited.  The  origi- 
nal road  could  claim  no  rights  after  seven  years  from  its  organiza- 
tion.   Comp.  L.  §  47. 

It  is  plain  that  the  bankrupt  law  favored  no  such  doctrine. 
There  is  nothing  in  that  act  which  attempts  to  transfer  to  the  as- 
signee in  bankruptcy  any  of  the  corporate  franchises.  The  power 
to  exercise  corporation  franchises  in  a  State,  derived  from  the  cor- 

¥)rate  chsirter,  is  preserved  expressly  so  as  to  prevent  dissolution* 
he  law,  while  it  provided  for  disposing  of  corporate  assets,  dis- 
tinctly declares  that  no  discharge  shall  be  granted  to  any  corpora- 
tion. The  bankrupt  company  must  continue  to  exist  as  a  corpora- 
tion, and  still  exists  for  all  purposes  north  of  Ann  Arbor. 

There  has  never  been  any  difficulty  in  obtaining  coi'porate  pow- 
ers to  make  use  of  or  finish  a  purchased  road,  as  well  as  to  bmld  a 
new  one.  By  Act  No.  190  of  the  laws  of  1873,  which  is  set  up  in 
the  brief  of  counsel  for  the  railroad  as  covering  this  case,  a  railroad 
company  is  allowed,  under  certain  I'estrictions  and  conditions,  to 
sell  all  or  part  of  its  road  to  another  existing  incorporated  company. 
That  statute,  however,  does  not  reach  sales  in  bankruptcy,  but  re* 
quires  confirmatory  action  by  the  stockholders.  It  requires  the 
sale  to  be  to  an  existing  company,  which  thereby  becomes  liable  to 
duties.  And  it  does  not  merge  the  selling  in  the  buying  company. 
1  Sess.  L.  1873,  page  478. 

Act  198  of  1873,  which  is  the  general  revisory  act  concerning 
railways,  is  the  one  under  which  the  new  company  was  actually  or- 
ganized. It  was  done  under  section  2  of  article  1.  That  section, 
however,  applies  by  its  terms,  as  the  previous  analogous  statute  of 
1859  did  (Laws  1859,  p.  252),  only  to  sales  under  mortgages  and 
trust  deeds,  and  allows  purchasers  of  all  and  any  specific  part  of  a 
railroad  to  organize  for  the  purpose  of  its  management  with  the 
same  powers  as  to  such  purchased  property  as  were  possessed  bv 
the  mortgaging  company.  This  statute  does  not  purport  to  reach 
sales  on  execution  or  in  bankruptcy,  and  it  does  not  refer  to  pur- 
chases of  anything  but  a  road  or  a  part  of  one.  It  has  no  refer- 
ence to  general  assets  or  personality,  and  it  does  not  purport  to 
extinguish  the  old  company  or  to  merge  it  wholly  or  partiallv. 
The  new  company  is  not  bound  to  any  oi  the  liabilities  of  the  old 
one,  or  substituted  in  its  place. 

The  statute  makes  no  provision  for  incorporating  by  the  pur- 
chaser's certificate,  except  as  to  the  purchase  of  the  road  itself ; 
and  if  the  new  corporation  obtains  any  other  assets,  it  is  only  on 
the  footing  of  any  other  assignee,  and  with  no  greater  or  different 
interest  from  that  which  might  be  retained  by  a  private  purchaser 
without  any  attempt  to  incorporate. 

I  think  the  judgment  against  Wilcox  should  be  reversed. 
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James  Gbeenwood 

V. 

The  Union  Fbeight  R.  R.  Co. 

{Advance  Ca§e,  U,  8,  Supreme  Court.    March  18,  1882.) 

Where  the  legislature  of  a  state  has  repealed  the  charter  of  a  street  rail- 
road company,  and  transferred  its  franchises  and  track  to  anotiher,  and  the 
corporation  refuses  to  seek  a  remedy  in  the  courts,  a  stockholder  of  the  com- 
pany will  have  a  standing  in  a  court  of  equity,  who  asks  an  injunction  on  the 
ground  that  the  repealing  statute  impairs  the  obligation  of  a  contract. 

Such  a  statute  does  impair  the  obbgation  of  the  contract  of  the  diarter, 
unless  there  is  reserved  to  the  legislature  the  right  to  repeal  the  statute  under 
which  the  company  was  organized. 

In  the  State  of  Massachusetts  such  a  reservation  becomes  part  of  every  act 
of  incorporation,  by  virtue  of  the  following  language  in  section  41,  chapter 
08,  of  the  General  Statutes,  to  wit:  ** Every  act  of  incorporation  pasBed  afta 
the  eleventh  day  of  March,  in  the  year  one  thousand  eight  hundred  and  thirty- 
one,  shall  be  subject  to  amendment,  alteration,  or  repeal  at  the  pleasure  of 
the  Legislature.''  The  court  here  gives  a  history  of  the  origin  of  this  and 
similar  clauses  of  reservation  in  the  statutes  of  the  states. 

The  effect  of  the  repeal  of  an  act  of  incorporation  under  such  a  clause  is 
that  the  statute  no  longer  exists,  and  whatever  force  the  law  may  give  to 
transactions  entered  into,  and  which  were  authorized  by  the  charter  vniile  in 
force,  the  corporation  can  originate  no  new  transactions  dependent  on  the 
power  conferred  by  the  charter.  Whatever  power  is  dependent  solely  on  the 
grant  of  the  charter,  and  which  could  not  be  exercised  by  unincorporated 
private  persons  under  the  general  laws  of  the  state,  is  abrogated  by  the  re- 
peal of  the  law  which  granted  these  special  rights. 

The  rights  of  the  shareholders  to  the  real  and  personal  property  acquired 
by  the  corporation,  and  rights  of  contract  and  choses  in  action,  are  not  de- 
stroyed by  such  repeal ;  and  if  the  legislature  has  provided  no  specific  mode 
of  enforcmg  and  protecting  such  rights,  the  courts  will  do  so  by  the  means 
within  their  power. 

If  the  repeal  of  the  old  corporation  was  within  the  power  of  the  Masaachu- 
setts  Legislature,  it  coiQd  charter  a  new  one,  and  confer  the  same  powers  on 
it  as  the  former  had  possessed,  and,  so  far  as  the  property  or  franchises  of 
the  old  company  were  necessary  to  the  public  use,  it  could  authorize  the  new 
corporation  to  take  them  on  making  due  compensation  therefor. 

A  statute  which,  under  this  power,  repeals  an  act  of  incorporation,  and  at 
the  same  time  creates  a  new  one  with  similar  powers,  the  use  of  which  re- 
quires the  exercise  of  the  right  of  eminent  domam,  is  not  in  conflict  with  the 
Constitution  of  the  United  States  if  it  provides  for  compensation  for  the 
property  of  the  extinct  corporation  so  taken  by  the  new  one. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 
George  F.  Edmunds  and  A.  B.  Wentworth,  for  appellant. 
W.  G.  Bussell  and  D.  E.  Ware,  for  appellee. 

MiLLEB,  J. — ^The  appellant.  Greenwood,  a  citizen  of  the  State  of 
New  York,  brings  his  bill  of  complaint,  in  the  Circuit  Court  for 
the  District  of  Massadiusetts,  against  the  Union  Freight  E.  E.  Co., 
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a  corporation  established  by  the  laws  of  Massachusetts ;  against  the 
Marginal  Freight  B.  B.  Co.,  likewise  a  Massachusetts  corporation ; 
against  the  city  of  Boston,  its  mayor  and  aldermen  by  name,  and 
against  the  directors  of  the  Marginal  Freight  R.  B.  Co.,  all  citizens 
of  Massachusetts. 

The  Union  Freight  R.  R.  Co.  demurred  to  the  bill,  and  the  de- 
murrer was  sustained  and  the  bill  dismissed.  It  is  this  decree 
which  we  are  called  on  to  review  on  appeal  taken  by  complainant. 

The  case  made  bv  the  bill  is  that  tlie  Marginal  Freight  R.  R. 
Co.,  which  we  shall  hereafter  call  the  Marginal  Co.,  was  organized 
under  an  act  of  the  Le^slature  of  Massachusetts  of  the  date  of 
April  26,  1867,  to  build  and  operate  a  raih'oad  through  various 
streets  in  the  city  of  Boston,  "  with  all  the  privileges  and  subject 
to  all  the  duties,  restrictions,  and  liabilities  set  forth  in  the  general 
laws,  which  now  are  or  may  hereafter  be  in  force,  relating  to  street 
railway  corporations,  so  far  as  they  are  applicable."  The  right  of 
way  of  this  company  for  part  of  its  route  lay  over  the  line  of  a 
railway  previously  grantea  to  the  Commercial  Freight  R.  R.  Co., 
and  the  Marginal  Co.,  by  virtue  of  a  provision  in  its  charter,  pur- 
chased and  paid  the  Commercial  Co.  for  the  joint  use  of  its  track, 
60  far  as  it  ran  through  the  same  streets.  Afterwards,  on  May  6, 
1S72,  the  Legislature  of  Massachusetts  incorporated,  by  an  act  of 
that  date,  the  Union  Freight  R.  R.  Co.,  which,  by  virtue  of  its 
charter  and  the  authority  oi  the  board  of  aldermen  of  Boston,  was 
authorized  to  run  its  track  through  the  same  streets  and  over  the 
same  ground  covered  by  the  track  of  the  Marginal  Co.,  and  to  take 
possession  of  the  track  of  that  and  anv  other  street  railroad  com- 
pany on  payment  of  compensation.  This  latter  act  also  repealed 
the  charter  of  the  Marginal  Co. 

Sections  four,  six,  and  seven  of  this  act  constitute  the  foundation 
of  complainant's  grievance,  because  they  are  said  to  impair  the  ob- 
ligation of  the  contract  found  in  the  charter  of  the  Marginal  Co., 
and,  as  they  are  short,  they  are  here  given  verbatim : 

"  Sec.  4.  Said  corporation  may,  within  its  authorized  limits,  and 
for  the  purpose  of  this  act,  enter  upon  and  use  any  part  of  the 
tracks  of  any  other  street  railroad,  and  may  suitably  strengthen  tmd 
improve  such  tracks ;  and  if  the  corporations  cannot  agree  upon 
the  manner  and  conditions  of  sudi  entry  and  use,  or  the  compen- 
sation  to  be  paid  therefor,  the  same  shall  be  determined  in  accord- 
ance with  the  provisions  of  the  thirty-eighth  section  of  chapter 
three  hundred  and  eighty-one  of  the  acte  of  the  year  eighteen 
hundred  and  seventy-one. 

"  Sbo.  6.  Said  corporation  shall,  within  four  months  from  the 
passage  of  this  act,  take  the  tracks,  or  any  part  thereof,  of  the 
Marginal  Freight  Ry.  Co.,  subject  to  the  laws  relating  to  the  tak- 
ing of  land  by  railroad  companies  and  the  compensation  to  be 
made  therefor. 
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"  Sec.  7.  Chapter  one  hundred  and  seventy  of  the  acts  of  the 
jear  eighteen  hundred  and  sixty-seven,  entitled  an  'Act  toiDcor- 

f)orate  9ie  Marginal  Freight  Ry.  Co.'  and  so  much  of  chapter  four 
lundred  and  sixty-one  of  tlie  acts  of  the  year  eighteen  hundred  and 
sixty-nine  as  relates  to  said  Marginal  Freight  Ky.  Co.,  are  hereby 
repealed." 

The  bill  avers  that  the  Union  Freight  R.  R.  Co.  has  been  organ- 
ized, and  is  about  to  proceed  in  such  a  manner  under  this  act  that 
the  Marginal  Co.  will  be  utterly  destroyed,  and  its  several  con- 
tracts, franchises,  rights,  easements,  and  properties  will  be  im- 
paired and  destroyed,  and  the  stock  of  complainant  in  said  company 
will  be  destroyed  and  made  valueless,  and  ne  will  sustain  irrepara- 
ble damage  and  mischief. 

Complainant  then  alleges  that  he  had  requested  and  urced  the 
directors  of  the  Marginal  Co.  to  take  steps  to  assert  the  ri^its  and 
franchises  of  the  company  against  what  he  believes  to  be  uncon- 
stitutional legislation,  and  that  they  had  declined  and  refused  to  do 
so.  He  also  sets  out  a  vote  or  resolution  of  said  directors,  in  which 
they  respond  to  his  demand  by  saying  that  tlie  assertion  of  the 
rights  of  the  corporation  in  the  state  courts  is  accompanied  with 
so  many  embarrassments  that  they  decline  to  attempt  it  The 
prayer  of  the  bill  is  for  an  injunction  against  all  the  defendants  to 
prevent  these  acts  so  injurious  to  the  rights  of  the  Marginal  Freight 
R.  R.  Co. 

The  first  ground  of  demuiTer  to  this  bill  is  that  the  complain- 
ant, whose  interest  is  merely  that  of  a  stockholder  in  the  Marginal 
Company,  shows  no  right  to  sustain  the  bill,  the  object  of  which  is 
to  assert  rights  that  are  those  of  the  corporation,  which  is  itself 
under  no  disability  to  sue. 

This  whole  subject  was  fully  considered  in  the  recent  opinion 
of  the  court  in  Sawes  v.  The  Contra  Costa  Water-works  Com- 
pany, in  the  decision  of  which  we  had  the  benefit  of  the  able  argu- 
ment of  counsel  in  this  case,  which  was  argued  before  that  was 
decided.  We  refer  to  that  opinion  for  the  principles  which  mnst 
govern  this  branch  of  the  present  case.  It  is  sufficient  to  say  that 
tliis  bill  presents  so  strong  a  case  of  the  total  destruction  of  the 
corporate  existence,  and  of  the  annihilation  of  all  corporate  pow- 
ers under  the  act  of  1872,  that  we  think  complainant  as  a  stock- 
holder comes  within  the  rule  laid  down  in  that  opinion,  and  which 
authorizes  a  shareholder  to  maintain  a  suit  to  prevent  such  a  dis- 
aster, where  the  corporation  peremptorily  refuses  to  move  in  the 
matter. 

As  none  of  the  defendants  are  charged  with  a  purpose  to  exer- 
cise any  power  or  to  perform  any  acts  not  authorized  by  the  terms 
of  the  act  of  May  6,  1872,  the  remaining  question  to  oe  decided 
is  whether  the  features  of  that  act  to  which  complainant  objects  in 
his  bill  are  beyond  the  power  of  the  Legislature  of  Massacnufietts, 
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or  are  forbidden  by  anything  in  the  Constitution  of  the  United 
States. 

These  exercises  of  power  in  the  statute  complained  of  are  divisi- 
ble into  two : 

1.  The  repeal  of  the  charter  of  the  Marginal  Company. 

2.  The  authority  vested  in  the  Union  Company  to  take  its  track 
for  the  use  of  the  latter  company. 

It  is  the  argument  of  counsel,  pressed  upon  us  with  much  vigor, 
that  the  two  taken  together  constitute  a  transfer  of  the  property 
of  the  one  corporation  to  the  other,  and  with  it  all  the  corporate 
franchises,  rights,  and  powers  belonging  to  the  elder  corporation. 

We  are  not  insensible  to  the  force  oi  the  argument  as  thus  stat- 
ed ;  and  we  think  it  must  be  conceded  that,  according  to  the  un- 
vaiying  decisions  of  this  court,  the  unconditional  repeal  of  the 
charter  of  the  Marginal  Company  is  void  under  the  Constitution  of 
the  United  States  as  impairing  the  obligation  of  the  contract  made 
by  the  acceptance  of  the  charter  between  the  corporators  of  that 
oomnany  and  the  state,  unless  it  is  made  valid  by  that  provision 
of  tne  General  Statutes  of  Massachusetts,  called  the  reservation 
clause,  concerning  acts  of  incorporation ;  or  unless  it  falls  within 
fiome  enactment  covered  by  that  part  of  its  own  charter  which 
makes  it  "  subject  to  all  the  duties,  restrictions,  and  liabilities  set 
forth  in  the  general  laws,  which  now  are  or  may  hereafter  be  in 
force,  relating  to  street  railway  corporations,  so  far  as  they  may  be 
applicable." 

^  The  first  of  these  reservations  of  legislative  power  over  corpora- 
tions is  found  in  section  41  of  chapter  68  of  the  General  Statutes 
of  Massachusetts  in  the  following  language :  ^'  Every  act  of  incor- 
poration passed  after  the  elevenm  day  of  March,  in  the  year  one 
thousand  eight  hundred  and  thirty-one,  shall  be  subject  to  amend- 
ment, alteration,  or  repeal  at  the  pleasure  of  the  Legislature." 

It  would  be  difficult  to  supply  language  more  comprehensive  or 
expressive  than  this. 

Such  an  act  may  be  amended,  that  is,  it  may  be  changed,  by  ad- 
ditions to  its  terms  or  by  qualifications  of  the  same,  it  may  be 
altered  by  the  same  power,  and  it  may  be  repealed.  What  is  it 
may  be  repealed !  It  is  the  act  of  incorporation.  It  is  this  or- 
ganic law  on  which  the  corporate  existence  of  the  company  de- 
pends which  may  be  repealed,  so  that  it  shall  cease  to  be  law ;  or 
the  Legislature  may  adopt  the  milder  course  of  amending  the  law 
in  matters  which  need  amendment,  or  altering  it  when  it  needs 
substantial  change.  All  this  may  be  done  at  the  pleasure  of  the 
Legislature.  That  body  need  give  no  reason  for  its  action  in  the 
matter.  The  validity  of  such  action  does  not  depend  on  the 
neeessity  for  it,  or  on  the  soundness  of  the  reasons  wnich  prompt- 
ed it.  This  expression,  ^^  the  pleasure  of  the  Legislature,^  is  sig- 
9  A.  &  K  R  Cas.— 84 
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tiLScant,  and  is  not  f oond  in  many  of  the  similar  statates  in  other 
states. 

This  statnte  having  been  the  settled  law  of  Massachnsetts  and 
representing  her  policy  on  an  important  subject  for  nearly  fifty 
years  before  the  incorporation  of  the  Marginal  Company,  we  can- 
not  doubt  the  authority  of  the  Ii^;islature  of  Massachusetts  to  re- 
peal that  charter.  Kor  is  this  senously  questioned  by  counsel  for 
appellant ;  and  it  may,  therefore,  be  assumed  that  if  the  repealing 
clause  of  the  act  of  May  6, 1872,  stood  alone,  its  validity  must  be 
conceded.  Crease  v.  &bcock,  23  Pickens,  334 ;  Erie  &  N.  £. 
R  R  Co.  V.  Casey,  26  Penn.  St.  287;  Pennsylvania  OoU^ 
Cases,  13  WalL  190 ;  2  Kent's  Comm.  306. 

It  is  argued,  however,  that  the  act  is  to  be  examined  as  a  whole, 
and  that  as  the  earlier  sections  of  the  statute  bestow  upon  the 
Union  Company  the  right  to  seize  the  track  and  other  property  of 
the  Marginal  Company,  this  repealing  clause  is  insertea  merely  to 
aid  in  the  general  purpose  of  transferring  a  valuable  property  and 
its  appurtenant  franchise  from  one  corporation  to  another. 

W  hether  this  is  sufficient  to  invalidate  that  branch  or  feature  of 
the  statute  may  depend  somewhat  upon  the  effect  of  the  repealing 
dause  upon  the  rights  of  the  Marginal  Company^  as  well  as  upon 
other  matters;  but  we  do  not  doubt  the  vaudity  of  the  repealiiig 
clause  of  that  act,  whatever  may  have  been  the  reasons  which  in- 
fluenced the  Legislature  to  enact  it,  for  the  exercise  of  this  power 
is  by  express  terms  declared  to  be  at  the  pleasure  of  the  Legisla- 
ture. 

The  forty-first  section  of  chapter  68,  as  we  have  cited  it,  had  a 
proviso,  as  it  was  ori^ally  enacted,  ^^  that  no  act  of  incorporation 
shall  be  repealed,  imiess  for  some  violation  of  its  charter  or  other 
default,  when  such  charter  shall  contain  an  express  provision  limit- 
ing the  duration  of  the  same.''  So  that  duurters  subject  to  the 
pleasure  of  the  legislative  will  were  only  those  of  perpetual  dura- 
tion. This  proviso  was,  however,  either  repealed  by  express  enact- 
ment or  intentionally  left  out  in  subsequent  revisions  of  the 
statutes,  for  it  is  not  found  in  that  of  1860,  known  as  the  GlenenJ 
Statutes  of  Massachusetts,  nor  in  that  of  the  present  year,  just 
published,  called  the  Public  Statutes  of  Massachusetts. 

What  is  the  effect  of  the  repeal  of  the  charter  of  a  corporation 
like  this? 

One  obvious  effect  of  the  repeal  of  a  statute  is  that  it  no  longer 
exists ;  its  life  is  at  an  end.  Whatever  force  the  law  may  rive  to 
transactions  into  which  the  corporation  entered  and  wm(£  were 
authorized  by  the  charter  while  m  force,  it  can  originate  no  new 
transactions  dependent  on  the  power  conferred  by  l£e  charter.  If 
the  corporation  be  a  bank,  with  power  to  lend  money  and  to  issue 
circulating  notes,  it  can  make  no  new  loan  nor  issue  any  new  notes 
designed  to  circulate  as  money. 
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If  the  essence  of  the  grant  of  the  charter  be  to  operate  a  rail- 
road, and  to  use  the  streets  of  the  city  for  that  purpose,  it  can  no 
longer  bo  use  the  streets  of  the  city,  and  no  longer  exercise  the 
franchise  of  running  a  i*ailroad  in  the  city.  In  short,  whatever 
power  is  dependent  solely  upon  the  grant  oi  the  charter,  and  which 
could  not  be  exercised  by  unincorporated  private  persons  under  the 
general  laws  of  the  state,  is  abrogated  by  the  repeal  of  the  law 
which  granted  these  special  rights. 

Personal  and  real  property  acquired  by  the  corporation  during 
its  lawful  existence,  rignts  of  contract,  or  choses  in  action  so  ac- 
quired, and  which  do  not  in  their  nature  depend  upon  the  ^neral 
powers  conferred  by  the  charter,  are  not  destroyed  by  such  a  re- 
peal, and  the  courts  may,  if  the  Legislature  does  not  provide  some 
special  remedy,  enforce  such  rights  by  the  means  within  their 
power.  The  rights  of  the  shareholders  of  such  a  corporation  to 
their  interest  in  its  propei'ty  are  not  annihilated  by  such  a  repeal, 
and  there  jnnst  remain  in  the  courts  the  power  to  protect  tiiose 
rights. 

And  while  we  are  conscious  that  no  definition,  at  once  compre- 
hensive and  satisfactory,  can  be  here  laid  down  of  what  those 
rij^hts  and  powers  ai*e  that  remain  to  the  stockholdei'S  and  creditors 
of  such  a  corporation  after  the  act  of  repeal,  we  are  of  opinion  that 
the  f oi-egoing  observations  are  sufficient  for  the  case  before  us. 

A  short  reference  to  the  origin  of  this  reservation  of  the  right 
to  repeal  charters  of  corporations  may  be  of  service  in  enabling  us 
to  decide  upon  its  office  and  effect  when  called  into  operation  by 
the  legislative  exercise  of  the  power. 

As  early  as  1806,  in  the  case  of  Wales  v.  Stetson,  2  Mass.  E. 
146,  the  Supreme  Court  of  that  state  made  the  declaration  "  that 
the  rights  legally  vested  in  all  corporations  cannot  be  controlled  or 
destroyed  by  any  subsequent  statute,  unless  a  power  for  that  pur- 
pose be  reserved  to  the  legislature  in  the  act  oi  incorporation."  In 
the  case  of  Dartmouth  College  v.  Woodward,  4  Wheaton,  518, 
decided  in  1819,  this  court  announced  principles  on  the  subject  of 
the  protection  that  the  charters  of  private  corporations  were  enti- 
tled to  claim,  under  the  clause  of  the  Federal  Constitution  against 
impairing  the  obligations  of  contracts,  which,  though  received  at 
the  time  with  some  dissatisfaction,  have  never  been  overruled  in 
this  court.  The  opinion  in  that  case  carried  the  protection  of  the 
constitutional  provision  somewhat  in  advance  of  what  had  been 
decided  in  Fletcher  v.  Peck  and  the  preceding  cases,  and  held  that 
it  applied  not  only  to  contracts  between  individuals,  and  to  grants 
of  property  made  by  the  state  to  individuals  or  to  corporations, 
but  that  the  rights  and  franchises  conferred  upon  private  as  distin- 
guished from  public  corp<i*ations  by  the  legislative  acts  under 
which  their  existence  was  authorized,  and  the  right  to  exercise  the 
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functions  conferred  upon  them  by  the  statute,  were,  when  accepted 
bj  the  corporators,  contracts  which  the  state  could  not  impair. 

It  became  obvious  at  once  that  many  acts  of  incorporation  which 
had  been  passed  as  laws  of  a  public  character,  partaking  in  no 
general  sense  of  a  bargain  between  the  states  and  the  corporations 
which  they  created,  but  which  yet  conferred  private  rignts,  were 
no  longer  subject  to  amendment,  alteration,  or  repeal,  except  by 
the  consent  of  the  corporate  body,  and  that  the  general  control 
which  the  legislatures  creating  such  bodies  had  previously  supposed 
thev  had  the  right  to  exercise,  no  longer  existed.  It  was,  no  aoubt, 
witn  a  view  to  sxisgest  a  method  by  which  the  state  legislatures 
could  retain  in  a  lu'ge  measure  this  important  power  without  vio- 
lating the  provision  of  the  Federal  Constitution,  that  Mr.  Justice 
Story,  in  his  concurring  opinion  in  the  Dartmouth  College  case, 
suggested  that  when  the  legislature  was  enacting  a  charter  for  a 
corporation,  a  provision  in  the  statute  reserving  to  the  legislature 
the  right  to  amend  or  repeal  it  must  be  held  to  be  a  part  of  the 
contract  itself,  and  the  subsequent  exercise  of  the  right  would  be 
in  accordance  with  the  contract,  and  could  Kot»  therefore,  impair 
its  obligation.  And  he  cites  with  approval  the  observations  we 
have  sSreadj  quoted  from  the  case  of  Wales  v.  Stetson,  2  Mass. 
R146. 

It  would  seem  that  the  states  were  not  slow  to  avail  themselves 
of  this  suggestion ;  for  while  we  have  not  time  to  examine  their 
legislation  for  the  result,  we  have,  in  one  of  the  cases  cited  to  us 
as  to  the  effect  of  a  repeal,  a  case  from  1  Paige's  Chancery  Reports, 
102,  in  which  the  Legislature  of  New  Jersey,  when  chartering  a 
bank  with  a  capital  of  $400,000,  in  1824,  declared  by  its  seven- 
teenth section  that  it  should  be  lawful  for  the  le^lature  at  any 
time  to  alter,  amend  and  repeal  the  same.  Ana  Kent  (2  Com- 
mentaries, 307),  speaking  of  what  is  proper  in  such  a  clause,  cites 
as  an  example  a  cnarter  hy  the  New  York  Legislature,  of  the  date 
of  February  25, 1822.  £u>w  long  the  Legislature  of  Massachusetts 
continued  to  rely  on  a  special  reservation  of  this  power  in  each 
charter  as  it  was  granted,  it  is  unnecessary  to  inquire ;  for  in  1831 
it  enacted  as  a  law  of  general  application  that  all  diarters  of  corpo- 
ration thereafter  granted  should  be  subject  to  amendment,  altera- 
tion, and  repeal  at  the  pleasure  of  the  legislature,  and  such  has  been 
the  law  ever  since. 

This  history  of  the  reservation  clause  in  acts  of  incorporation 
supports  our  proposition,  that  whatever  right,  franchise,  or  power 
in  the  corporation  depends  for  its  existence  upon  the  granting 
clauses  of  tne  charter,  is  lost  by  its  repeal. 

This  view  is  sustained  by  the  decisions  of  this  court  and  of  other 
courts  on  the  same  question.  Pennsylvania  College  Cases,  13 
WalL  190 ;  Tomlinson  v.  Jessup,  15  Wall.  454 ;  Railroad  Co.  v. 
Maine,  96  U.  S-  R.  499;  Sinking  Fund  Cases,  99  U.  S.  R  700; 
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Bailroad  Co.  v.  Georgia,  98  U.  S.  R.  368 ;  McLaren  v.  Penniug- 
ton,  1  Paige  Ch.  102 ;  Erie  &  N.  E.  R.  R.  v.  Casey,  26  Penn.  St. 
287;  Miner^B  Bank  v.  United  States,  1  Greene  (Iowa),  553;^  2 
Kent's  Comm.  306,  307. 

It  results  from  this  view  of  the  subject  that  whatever  right 
remained  in  the  Marginal  Company  to  its  rolling  stock,  its  horses, 
its  harness,  its  stables,  the  debts  dne  to  it,  and  the  funds  on  hand, 
if  any,  it  no  longer  had  the  right  to  ran  its  cars  through  the  streets 
or  any  of  the  streets  of  Boston.  It  no  longer  had  the  right  to 
cumber  these  streets  with  a  railroad  track  which  it  could  not  use, 
for  these  belonged  by  law  to  no  person  of  right,  and  were  vested 
in  defendants  omy  bv  virtue  of  the  repealed  charter. 

It  was,  therefore,  m  the  power  of  the  Massachusetts  Legislature 
to  grant  to  another  corporation,  as  it  did,  the  authority  to  operate 
a  street  railroad  through  the  same  streets  and  over  the  same  ground 
previously  occupied  by  the  Mar^nal  Company.  Whetiiier  this 
miction  was  oppressive  or  unjust  in  view  of  the  public  good,  or 
whether  the  le^slature  was  governed  by  sufficient  reason  in  thus 
repealing  the  charter  of  one  company  and  in  chartering  another 
at  the  same  time  to  perform  as  part  of  its  functions  me  duties 
required  of  the  first,  is  not,  as  we  nave  seen,  a  judicial  question  in 
this  case.  It  may  well  be  supposed,  if  answer  were  required  to 
the  complainant's  bill,  that  it  was  made  to  appear  that  the  Mar- 
ginal Company  had  shown  its  incapacity  to  fulfill  the  objects  for 
which  it  was  created,  and  that  another  corporation,  embracing 
larger  area,  connecting  with  more  freight  depots  and  wharves,  and 
witli  more  capital,  could  better  serve  the  public  in  the  matter  for 
which  both  franchises  were  given. 

That  in  creating  the  later  corporation,  whose  object  was  to  fulfill 
a  public  use,  it  could  authorize  it  to  take  such  property  of  other 
corporations  as  might  be  necessary  to  that  use,  as  well  as  that  of 
individuals,  can  hardly  admit  of  question.  Section  4  of  the  act 
gives  this  power  to  the  Union  Company  with  reference  to  the 
tracks  of  all  street  railroads  in  the  city,  and  provides  that  in  the 
event  of  an  inability  to  aeree  with  the  owners  of  these  tracks  as  to 
compensation,  that  shall  be  determined  in  accordance  widi  the 
provisions  of  general  laws  previously  enacted  on  that  subject.  To 
this  there  can  be  no  valid  legal  objection.  The  property  of  cor- 
porations, even  including  their  franchises,  when  that  is  necessary, 
may  be  taken  for  public  use  under  the  power  of  eminent  domain, 
on  making  due  compensation.  West  River  Bridge  Co.  v.  Dix,  6 
How.  507 ;  Central  Mdge  Corporation  v.  Lowcfi,  4  Gray,  482 ; 
Boston  Water-Power  Co.  v.  B.  &  W.  R.  R.  Co.,  23  Pickering, 
360 ;  Richmond  Railroad  Co.  v.  The  Louisa  R,  R.  Co.,  13  How. 
83. 

But  it  is  the  sixth  section  of  the  act  which  is  most  bitterly 
assailed  as  an  invasion  of  appellant's  rights.    It  declares  that  the 
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Union  Preiglit  Company,  within  four  months  from  the  passage  of 
tlie  act,  diall  take  the  tawjkfl,  or  any  part  thereof,  of  the  Marginal 
Ffeight  (Company,  subject  to  the  laws  relating  to  taking  land  by 
railroad  companiea  and  the  compensation  therefor.  If,  as  the  lan- 
gnaee  seems  to  imply,  the  new  company  is  bound  to  take  so  much 
of  the  track  of  the  old  one  as  it  shall  need  or  elect  to  use,  and  paj 
for  it  within  four  months,  it  is  a  requirement  favorable  to  this 
company  in  preference  to  others,  and  with  especial  reference  to 
the  fact  that  its  power  to  use  the  track  for  railroad  purposes  has 
ceased.  If  it  is  merely  a  permission  to  take  the  track  on  payment 
of  compensation,  it  is  still  a  favor  to  the  Marginal  Company  to 
require  this  to  be  done  within  four  months. 

A  suggestion  is  made  that  the  Marginal  Company  acquired  by 
purchase,  for  $15,000,  the  right  to  the  use  of  the  track  of  the 
Commercial  Freight  Company,  and  that  this'  property  stands  on 
different  grounds  from  the  remainder  of  its  track. 

We  are  unable  to  discover  any  difference  in  principle.  If  the 
new  company  takes  this  track,  or  takes  the  Marginal  Company's 
right  to  use  it,  we  suppose  the  latter  will  be  entitled  to  compensa- 
tion for  its  interest  m  it,  as  for  other  property  taken  for  a  pubhc 
use. 

In  fact,  in  regard  to  the  whole  question  discussed  as  to  the  mode 
of  making^  compensation,  and  its  sufSciency  to  indemnify  the 
Marginal  Company  for  what  is  taken,  it  seems  to  us  to  be  premar 
ture;  for  whenever  the  attempt  to  adjust  the  compensation  is 
made,  the  question  of  its  snf5ciency  and  its  compliance  with  the 
law  on  that  subject  may  arise,  and  it  can  then  be  aecided. 

Nor  are  we  satisfied  of  the  soundness  of  the  argument  of  counsel 
that  the  clause  in  the  Marginal  Company's  charter,  which  declares 
it  to  be  subject  to  the  restrictions  and  liabilities  contained  in  the 
general  laws  relating  to  street  railways,  withdraws  it  from  the 
operation  of  the  fortv-first  section  of  chapter  68  of  the  general 
laws  of  the  state.  Tne  latter  clause  declares  all  acts  of  incorpora- 
tion subject  to  its  provisions.  This  subjection  is  not  impaired  by 
the  fact  that  a  particular  corporation  is  made  by  its  charter  subject 
to  other  laws  also  of  a  general  character. 

We  are  of  opinion  that  the  question  of  the  repeal  of  the  chiui:er 
of  the  Marginal  Company  is  to  be  decided  by  the  construction  of 
the  general  statute,  whose  effect  and  history  we  have  discussed. 

These  considerations  I'equire  the  affirmance  of  the  decree  of  tlie 
Circuit  Court  sustaining  the  demurrer  to  appellant's  bill ;  and  it  is 
so  ordered. 

AflBrmed. 
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TffE  PnTBBUBa,  CmcnnirATi  ajst>  St.  Louib  E.  E.  Co. 

V. 

This  Central  Ohio  E.  E.  Co.,  as  beobganized,  the  Baltqcobs 

AND  Ohio  E.  E.  Co.,  et  al. 

(Advance  Case,  Ohio.    Feb.  6,  1888.) 

A  nilroad  corporation,  having  purchased  frofh  another  railroad  company 
an  undivided  interest  in  the  latter's  raihroad,  under  the  act  of  April  7,  1868, 
in  relation  to  insolvent  railroad  companies,  etc.,  which  authorizes  such  sale 
nnder  certain  conditions,  if  the  same  can  be  made  without  impairing  the 
usefulness  of  the  road  to  the  vendor  company,  whereby  a  tenancy  in  common 
was  created  between  the  parties,  cannot  compel  partition  of  the  common 
property  either  under  the  statute  in  relation  to  partition  or  in  equity. 

Appeal.    Eeserved  in  the  District  Court  of  Franklin  County. 

This  is  an  action  for  the  partition  of  a  hne  (or  a  section  of  a  line) 
of  railroad,  and  several  parcels  of  other  real  estate  adjacent  to  and 
used  in  operating  the  railroad,  situate  between  the  cities  of  Colum- 
bus and  Newark,  Ohio,  a  distance  of  thirty-four  miles. 

The  case  is  submitted  upon  the  pleadings  and  an  agreed  statement 
of  facts. 

It  appears  that  in  the  year  1855  the  Central  Ohio  Eailroad  Com- 
pany completed  and  put  in  operation  a  line  of  single  track  railroad 
from  Bellaire,  on  the  Ohio  Eiver,  via  Newark  to  Columbus,  Ohio, 
as  under  its  charter  it  was  duly  authorized  to  do.  The  portion  of 
that  line  between  Newark  and  Columbus  is  the  subject-matter  of 
this  proceeding. 

In  1848  the  Steubenville  and  Indiana  Eailroad  Company  was 
chartered  for  the  purpose  of  constructing  and  operating  a  line  of 
railroad  from  Steubenville,  on  the  Ohio  Eiver,  via.  Newark  to 
Golnmbus,  and  prior  to  the  year  1858  had  completed  and  put  in 
operation,  under  its  charter,  a  line  of  railroad  from  Steubenville  to 
Newark,  about  which  time  an  arrangement  was  made  between  the 
Steubenville  and  Indiana  Eailroad  Company  and  the  Central  Ohio 
Eailroad  Company,  whereby  the  former  company  was  permitted 
to  run  its  trains  over  the  latter's  road  between  N  ewark  and  Colum- 
bus. This  arrangement  was  continued  until  the  thirty-first  of 
August,  1864, when  an  undivided  half  interest  in  the  line  of  road 
from  Newark  to  Columbus  was  conveyed  by  deed  from  the  Central 
Ohio  Company  to  the  Steubenville  and  Indiana  Company  as  here- 
after state  m  tne  opinion  of  the  court. 

On  the  first  of  November,  1865,  the  Central  Ohio  Eailroad  Com- 
pany, being  insolvent,  was  reorganized  under  the  statutes  of  this 
state,  whereby  a  new  corporation  was  created  by  the  name  of  "  The 
Central  Ohio  Eailroad  Company  as  reorganized  "  (one  of  defend^ 
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ants),  which  BQCceeded  to  all  the  property  rights  and  franchises  of 
the  Central  Ohio  Railroad  Company.  And  afterwards,  to  wit,  on 
the  first  of  December,  1866,  the  Central  Ohio  Railroad  Company 
as  reorganized  leased  its  railroad,  under  the  statute  in  such  case 
made  and  provided,  to  the  Baltimore  and  Ohio  Railroad  Company 
for  a  period  of  twenty  years,  renewable  for  periods  of  twenty  years 
indefinitely,  whereby  tne  Baltimore  and  Ohio  Railroad  Company 
became  possessed,  and  has  ever  since  continued  to  possess,  all  the 
rights  of  property  of  the  said  Central  Ohio  Railroad  Compaity  as  re- 
organized in  said  line  of  railroad  between  the  cities  of  Bellaire 
and  Columbus. 

In  the  year  1868  the  Steubenville  and  Indiana  Railroad  Com- 
pany entered  into  an  agreement  with  the  Holliday  Cove  Railroad 
Company,  of  the  State  of  West  Virginia,  and  the  Pan-Hindle 
Railway  Company,  of  the  State  of  Pennsylvania,  for  the  consoUda- 
tion  of  said  companies  under  the  name  of  the  Pittsburg,  Cincin- 
nati and  St.  Louis  Railway  Company  (plaintiff),  and  it  is  assumed 
for  the  purposes  of  this  case,  that  under  said  agreement  and  pro- 
ceedings for  consolidation  the  plaintiff  became  a  duly  incorporated 
company,  and  succeeded  to  all  the  property  rights  and  f  rancnises  of 
said  Steubenville  and  Indiana  Railroad  Company. 

Since  the  organization  of  the  plaintiff,  the  subject-matter  of  ihk 
action  has  been  in  the  joint  possession  and  use  of  the  plaintiff  and 
the  Baltimore  and  Ohio  Railroad  Company,  as  lessee  oi  the  Central 
Ohio  Railroad  Company  as  reorganized. 

The  following  is  the  agreed  statement  of  facts : 

The  j)artie6  attach  hereto  a  copv  of  the  deed  made  by  the  Cen- 
tral Ohio  Railroad  Company  ana  H.  J.  Jewett,  Receiver,  to  tbe 
Steubenville  and  Indiana  luiilroad  Company,  dated  August  31, 
1864,  and  marked  Exhibit  "A." 

Also  a  copy  of  the  articles  of  consolidation,  under  which  the 
plaintiff  was  organized,  and  elaims  to  succeed  to  the  property  of 
the  SteubenviUe  and  Indiana  Railroad  Company,  and  marked 
Exhibit "  B." 

And  also  a  copy  of  the  mortgage  from  the  Central  Ohio  Bail- 
road  Company  to  John  W.  Garrett  and  others,  trustees,  marked 
Exhibit  "0." 

All  of  said  copies  are  to  be  used  in  this  casei  the  same  as  the 
originals  thereof  if  offered  in  testimonv. 

The  said  parties  also  agree  that  disputes  and  difficulties  have 
arisen  in  the  joint  management  of  the  property  refeired  to  in  tbe 
pleadings  herein,  but  which  are  the  subject-matters  of  a  suit  now 
pending  in  the  district  court  of  this  county,  wherein  the  Baltimoi^ 
and  Ohio  Railroad  Company  is  plaintiff,  and  the  Pittsburg,  Cin- 
cinnati and  St.  Louis  Railroad  Company  and  others  are  defendants, 
and  of  a  suit  pending  in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Ohio,  eastern  division,  wherein  the  P.,  C 


PITTSBURG,   ETC.,   R.   R.   CO.  V.   CENTRAL  OHIO  R.   R.   CO.  637 

I 

&  St.  L.  Rr.  is  plaintifi,  and  the  B.  &  O.  E.  K.  Co.  is  defendant. 
The  original  file  papers  and  record  in  said  cases  are  here  referred 
to,  and  may  be  used  on  the  hearing  of  this  case,  so  far  as  necessary 
and  competent. 

It  is  agreed  that  this  case  be  submitted  on  the  pleadings,  record 
and  journal  entries,  and  the  foregoing  exhibits  and  agreed  state- 
ment of  facts.  And  it  is  further  agreed  that  the  said  railroad 
between  Newark  and  Columbus,  Ohio,  sought  to  be  divided  herein, 
is  in  the  main  a  single  track  railroad  between  said  points. 

C.  K  Olds,  of  Counsel  for  PVff. 

J.  H.  CoLLiBTS,  Cawnad  for  Def^ta. 
Sept.  20,  1882. 

McIlyaine,  J. — In  the  pleading  are  found  many  charges  and 
eounter-charges  of  bad  faith  and  violations  of  duty  in  regard  to  the 
joint  management  and  use  of  this  railroad,  such,  no  doubt,  as 
would  authorize  a  court  of  equity  to  interfere  between  the  parties 
and  control  their  conduct,  to  the  end  that  the  property  might  be 
preserved,  the  rights  of  the  respective  owners  eniorced  and  the 
public  welfare  secured ;  but  as  these  charges  and  counter-charges 
are  all  denied,  and  no  proof  offered  in  respect  thereto,  and  especi^ly 
as  it  is  agreed  that  the  disputes  and  difficulties  which  have  arisen  in 
the  joint  management  of  the  property  have  become  the  subject  of 
litigation  between  the  parties  in  other  courts,  we  have  considered 
this  case  solely  with  reference  to  the  right  of  the  plaintiff  as  a 
co-tenant  to  demand  partition  of  the  common  property ;  which, 
indeed,  is  the  prime  object  in  prosecuting  the  action. 

The  railroaa  sought  to  be  aparted,  as  agreed,  ^^  is  in  the  main  a 
single  track  railroad,"  and  was,  originally,  the  sole  property  of  the 
Central  Ohio  Bailroad  Company.  But  on  the  thirty-first  of 
August,  1864,  an  undivided  half  interest  in  the  property  was  con- 
veyed to  the  SteubenviUe  and  Indiana  Railroad  Company,  under 
authority  of  an  act  of  the  General  Assembly  of  the  State  of  Ohio 
entitled,  ^' An  Act  to  provide  for  the  adjustment  of  affairs  of  insol- 
vent railroad  companies  and  for  their  reorganization  without  a  sale 
of  the  property  tnereof,"  passed  April  7, 1863.  This  statute  pro- 
vides that  m  case  judicial  proceedings  are  or  may  be  pending  in 
any  of  the  courts  sitting,  or  which  may  sit,  in  said  State,  for  the 
sale  of  any  railroad,  and  the  same  is  in  the  hands  of  a  receiver  or 
receivers  appointed  by  such  court ;  and  in  case  the  railroad  involved 
in  such  judicial  proceedings  may  be  used  in  whole  or  in  part  by 
said  company  in  common  with  any  other  railroad  company  on  the 
same  track  between  the  points  on  the  line  common  to  both,  and 
within  the  limits  of  termini  established  by  the  charters  of  both 
companies,  it  shall  be  lawful  for  the  oompanv  owning  the  said 
railmd,  if  the  same  can  be  done  without  impairing  the  usefulness 
thereof  to  the  company  owning  the  same,  to  lease  for  a  period  of 
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jearSy  for  an  annual  rentage,  or  to  sell  for  a  fixed  enm  to  the  said 
railroad  company  to  which  the  said  line  of  road  in  whole  or  in  pait 
is  common,  an  undivided  interest  in  the  same  npon  such  terms  and 
conditions  as  may  be  agreed  upon  :  such  lease  or  sale  to  be  reported 
to  and  approved  by  sZd  court. 

The  parties  and  the  property  being  within  the  conditions  of  the 
statute,  a  sale  of  an  undivided  half  interest  in  the  line  of  road  be- 
tween Newark  and  Columbus  was  made,  and  approved  bj  the 
court  having  jurisdiction  in  the  matter,  and  upon  its  order  a  deed 
of  conveyance  was  executed  to  the  Steubenville  and  Indiana  Bail- 
road  Company,  thus  creating  an  estate  in  common  between  the 
parties  to  the  transaction,  to  which  common  estate  the  parties  to 
this  suit  have  succeeded  under  authority  of  statutory  provisionB. 
The  common  estate  thus  created,  however,  is  held  by  tne  owners 
for  the  sole  use  of  maintaining  and  operating  a  railroad,  as  a  public 
highway,  without  any  power  in  either  or  both  the  owners  to  sell 
the  same  or  any  part  thereof. 

Of  this  estate  the  plaintifi  demands  partition,  and  to  that  end 
invokes  the  power  of  the  court  xmder  the  statute,  if  the  case  falls 
within  the  statute,  and  if  not,  then  by  virtue  of  its  equitable  juris- 
diction in  partition. 

The  partition  statute  provides,  ^^  Tenants  in  common  and 
coparceners,  of  any  estate  in  lands,  tenements  or  hereditaments 
within  the  State,  may  be  compelled  to  make  or  suffer  partition 
thereof  in  the  manner  hereinafter  prescribed,"  section  5754  Bevised 
Statutes.  It  is  also  provided  that  if  the  court  in  which  an  action 
for  partition  is  pending,  shall  find  that  the  plaintiff  has  a  legal 
right  to  any  part  of  the  estate,  it  shall  order  partition  thereof  and 
appoint  three  disinterested  and  judicious  freeholders  of  the  vicinity 
to  be  commissioners  to  make  the  partition,  section  5757  Eevised 
Statutes.  And  it  is  further  provided  that  if  the  commissioners  be 
of  opinion  that  the  estate  cannot  be  divided  without  manifest 
injury  to  the  value  thereof,  they  shall  return  that  fact  to  the  court, 
with  a  just  valuation  of  the  estate,  section  5762.  And  further, 
that  if  no  election  be  made  by  any  of  the  parties  to  take  the  estate 
at  its  appraised  value,  then  the  court,  at  the  instance  of  a  party, 
may  order  the  sale  of  the  estate  at  public  auction,  section  5764. 

Independent,  of  the  statute,  the  nght  of  a  co-tenant  to  have  par- 
tition does  not  depend  upon  the  fact  that  a  division  of  the  property 
will  not  injuriously  affect  the  value  thereof ;  but,  under  the  statute, 
actual  partition  cannot  be  made  where  it  appears,  in  the  opinion  of 
the  commissioners,  that  manifest  injury  would  result  from  such 
division. 

It  is  claimed  on  the  part  of  defendants,  that  under  this  rule,  the 
roperty  in  controversy  could  not  be  aparted  between  the  owners. 

ut,  conceding  this  tobe  so,  it  is  claimed  on  the  other  hand,  that  a 
case  then  arises  under  the  statute  for  the  sale  of  the  property. 
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While  it  must  be  admitted  that  the  power  of  sale  extends  to  all 
cases  in  partition  under  the  statute,  wherein  actual  division  of  the 
estate  would  manifestly  injure  the  value  thereof ;  it  must  also  be 
admitted,  that  the  existence  of  tlie  power  to  sell  in  such  cases,  does 
not  enlarge  the  right  of  partition  given  by  the  statute  to  ca^es 
which  would  not  be  within  it,  if  the  power  to  sell  did  not  exist. 
Hence,  the  question  arises,  is  the  partition  of  such  railroad  within 
the  purview  of  the  statute?  In  the  solution  of  this  question,  the 
effects  and  consequences  of  a  sale  mav  be  considered.  The  general 
policy  of  the  State  has  been  to  withnold  from  railroad  companies 
the  power  to  sell  their  roads.  True,  a  general  power  to  mortgage 
has  Deen  given,  and  as  a  consequence,  a  sale  on  foreclosure  may  be 
made.  Such  consequence  must  have  been  contemplated  by  the 
legislature ;  but  it  does  not  follow  t^at  a  partition  or  sale  on  pro- 
ceedings in  partition  of  a  railroad  was  contemplated  when  autnor- 
ity  was  given  to  create  a  tenancy  in  common  in  such  property.  On 
the  other  hand,  as  it  has  been  the  policy  of  the  State  to  perpetuate 
the  ownership  in  severalty  of  a  railroad  without  power  of  aliena- 
tion, it  is  more  reasonable  that,  when  a  tenancy  in  common  in  such 
property  was  permitted,  the  intention  was  a  perpetual  ownership 
m  common,  especially  as  the  power  of  alienation  was  withheld 
from  the  tenants  in  common. 

Again,  as  the  chief  value  of  such  property  consists  in  its  use  as 
a  public  highway,  and  as  it  is  the  interest  of  the  public  that  each 
tenant  in  common  should  maintain  its  highway  from  terminus  to 
terminus,  as  well  over  the  common  right  of  way  as  beyond  it,  we 
cannot  believe  that  the  legislature  contemplated  or  intended,  by 
permitting  such  joint  ownership  and  use,  to  provide  thereby  a 
means  for  the  destruction  of  botn  or  either  of  the  roads,  in  whole 
or  in  part,  owned  and  operated  by  the  parties,  by  a  partition  or  a 
sale  in  partition  proceedings,  under  the  statute  regulating  partitions, 
passed  many  years  before  this  species  of  property  had  an  existence. 

Surely  tnisisno  ordinary  estate  in  common  or  coparcenary  either 
as  to  the  subject-matter  or  manner  of  holding. 

But  it  is  claimed  that,  independent  of  the  statute,  the  plaintiff 
is  entitled  to  have  partition  in  equity,  where,  as  at  common  law, 
the  right  to  demand  actual  division  is  acknowledged  to  be  absolute 
and  inseparable  from  an  estate  in  common,  coparcenarv  or  joint 
tenancy,  without  regard  to  the  fact  whether  tne  division  of  the 
estate  will  prove  advanta^ous  or  ruinous  to  the  co-tenants.  The 
question,  however,  is  still  open  to  inquiry,  whether  the  estate  in 
controversy  is  within  that  rule. 

It  must  be  recollected,  as  above  stated,  that  the  case  as  presented 
to  us,  involves  no  equitable  consideration,  other  than  the  mere 
right  of  co-tenants  to  nave  partition  of  the  common  property  so 
that  each  may  hold  his  own  interest  in  severalty. 

The  difficulty  in  the  case  mainly  arises  from  the  fact  that  the 
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public  bafi  an  intereet  in  tbe  use  to  wbicb  the  property  is  perpetu- 
ally devoted,  and  no  one  will  deny  that  equity  will  recognize  and 
protect  tbe  public  interest,  and  to  that  end  will  consider  the  state 
of  legislation  on  the  subject. 

We  concede  that  a  railroad  company  is  a  private  corporation  in- 
vested with  private  rights ;  among  which  is  the  right  to  own  and 
operate  its  railroad.  Nevertheless,  its  duty  is  to  manage  and  oper- 
ate its  road  in  the  transportation  of  passengers  and  freight  for  the 
use  and  benefit  of  the  general  public.  To  enable  it  to  perfonn 
that  duty,  it  is  invested  with  the  power  of  eminent  domain,  where- 
by private  property  may  be  taken  and  devoted  to  the  public  nse. 
It  is  also  authorized  to  purchase  property  necessary  and  convenient 
for  the  construction  aud  maintenance  of  the  highway ;  and  property 
thus  obtained  is  as  much  devpted  to  public  use  as  that  condemned 
in  the  exercise  of  the  power  of  eminent  domain.  All  its  powers 
and  duties  are  prescrioed  by  statutory  law.  As  well  its  power  to 
dispose  of,  as  to  acquire  property.  Neither  of  the  parties  to  tliig 
suit  have  power  to  sell  and  convey,  for  any  purpose,  its  interest  in 
the  subject-matter  of  the  suit.  Thej  have  no  power  to  make  par- 
tition between  themselves,  for  this  would  involve  the  power  to 
make  mutual  releases  and  conveyances.  Hence,  we  come  to  tliie 
question.  Will  equity  compel  partition  between  co-tenants,  sni 
juris,  who  have  no  power  to  partition  their  common  property 
amicably  ?  Partition  is  completed  in  equity  by  mutual  releases. 
Will  equity  decree  mutual  releases  between  the  parties,  where,  by 
law,  the  power  to  execute  them  is  withheld  from  the  parties !  We 
can  find  no  precedent  of  the  kind.  In  partition  between  infants, 
the  execution  of  releases  is  postponed  by  the  decree,  until  the  xna- 
jority  of  the  co-tenants.  In  Freeman  on  Co-tenancy  and  Partition, 
it  is  said  :  "  But  courts  of  equity  never  professed  to  act  directly  on 
the  title.  Their  decrees  operated  in  personam  only.  A  decree  of 
partition  did  not  purport  to  invest  the  parties  with  titles  to  their 
several  allotments.  The  final  action  of  a  court  of  equity  in  refer- 
ence to  a  partition  was  based  upon  the  hypothesis  that  it  was  jnst 
and  equitable  that  a  certain  allotment  should  be  made  between  the 
parties.  The  court  therefore  directed  that  the  parties  should  do 
that  which  it  had  determined  they  ought  to  do :  in  other  wordS) 
that  they  should  make  partition  between  one  anouier  by  executing 
mutual  conveyances.  Without  such  conveyances,  tiie  le^  title  to 
the  property  remained  unaffected.  A  partition  in  chancery,  like 
a  voluntary  partition  made  by  ike  parties,  must  be  consummated 
by  mutual  conveyances.  Therefore,  no  effectual  partition  can  be 
had  in  oauity  against  any  person  not  competent  to  execute  a  con- 
veyance.^   Section  427. 

Assuming  that  in  States  where  power  to  sell  is  given  in  cases  of 
statutory  partition  if  actual  partition  would  injure  the  property,  a 
court  of  equity  in  like  cases  would  follow  the  analogy  of  the  stat- 
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ate,  and  modify  the  form  of  its  remedy,  still  the  subject-matter 
of  its  jurisdiction  would  not  be  enlarged ;  and  we  understand  it  to 
be  a  fundamental  principle  in  the  doctrine  of  partition,  that  parti- 
tion cannot  be  demanded  as  a  matter  of  ri^ht,  either  under  the 
statute  or  in  equity,  if  the  co-tenants  are  ezcmded  from  the  power 
to  make  voluntary  partition  of  the  subject-matter,  from  considera- 
tions of  public  policy  or  by  positive  law. 

This  brings  us  to  consider  the  force  and  effect  of  the  statute  of 
April  7,  1863,  under  the  authority  of  which  the  tenancy  in  com- 
mon now  sought  to  be  severed  was  established.  This  statute  when 
construed  in  Uie  light  of  other  legislation  in  pari  materia,  we  think 
excludes  the  parties  before  us  from  the  power  of  making  voluntary 

J  partition  between  themselves  b^  mutual  releases,  and  consequently 
rom  the  right  to  compel  partition  under  the  statute  or  in  equity. 

The  section  of  road  now  sought  to  be  partitioned,  at  the  aate  of 
the  passage  of  this  act  was  owned  and  operated  by  the  Central 
Ohio  Bauroad  Company  as  a  part  of  its  line  of  road  extending 
from  BeUaire  to  Columbus,  via  Newark.  At  the  same  time  the 
Steubenville  and  Indiana  S^lroad  Company  owned  and  operated 
a  road  from  Steubenville  to  Newark,  with  power  under  its  charter 
to  extend  its  line  of  road  to  Columbus.  The  statute  authorized 
the  sale  of  an  undivided  interest  in  the  road  between  Newark  and 
Columbus  by  the  Central  Ohio  Company  to  the  Steubenville  and 
Indiana  Company,  ^^  if  the  same  could  be  done  without  impairing 
the  usefulness  thereof,''  to  the  Central  Ohio  Company.  This  con- 
dition was  unquestionably  inserted  in  the  statute  upon  considerationa 
of  public  policy.  In  the  deed  of  conveyance  it  was  recited  that 
the  sale  did  not  impair  the  usefulness  of  the  section  to  the  vendor 
company.  It  was  not  meant  either  by  the  statute  or  the  deed  that 
the  exclusive  use  of  the  section  was  preserved  to  the  Central  Com- 
pany, but  that  in  the  joint  use  of  the  section  reasonable  facilities 
were  and  would  be  afforded  the  Central  Company  for  conducting 
its  business  over  this  line  of  road — in  other  words,  that  one  haJf  of 
the  capacity  of  the  road  was  sufScient  to  supply  the  necessities  of 
tlie  vendor  company.  We  do  not  understand  that  any  implication 
arises  liiat  the  Central  Company  should  be  entitled  to  the  use  of 
the  road  to  the  full  extent  oi  the  requirements  of  its  traffic,  how- 
ever great  its  volume  miffht  become,  but  we  do  understand  it  to  be 
implied  that  the  one  half  of  tlie  capacity  of  the  road  was  and  should 
be  subservient  to  the  uses  of  the  vendor ;  and  that  the  vendee  ac- 
quired no  right,  in  anyway,  to  deprive  the  vendor  thereof.  It  was 
the  use  of  an  undivided  road,  not  the  half  of  the  road  when  divided, 
that  was  thus  secured  to  the  vendor,  and  this  not  for  a  time  limited 
at  the  pleasure  of  the  purchaser,  but  for  all  time.  This  is  inferable 
from  the  fact  that  no  further  power  to  alienate  existed  in  either 
party,  save  such  only  as  might  result  from  the  power  to  create  debts. 

(jQT  conclusion,  therefore,  is  that  the  provisions  of  this  statute, 
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when  considered  in  connection  with  the  fact  that  power  of  aliena- 
tion was  withheld  from  these  co-tenants,  is  inconsistent  with  the 
absolute  right  to  demand  or  compel  partition,  whereby  the  useful- 
ness of  a  part  of  this  section  of  the  road  to  the  successor  of  the 
Central  Ohio  Bailaoad  Company  would  undeniably  be  impaired. 
The  legislature  did  not  contemplate  or  intend  that  a  partition  of 
this  property  should  be  made ;  but,  on  the  other  hand,  did  intend 
a  perpetual  joint  use  of  the  highway. 
JPetition  dismissed. 


The  Atchison,  Topeka  and  Santa  Fe  £.  R.  Co. 

V. 

The  People  ex  bbl.  Att'y-Geneeal. 

(5  Colorado  BeporU^  6.) 

It  is  a  general  rule  that  when  the  statute  proyides  a  remedy  to  test  the 
nght  to  exercise  a  franchise  or  office,  it  is  exclusive  of  all  other  remedies. 

An  action  for  the  usurpation  of  an  office  or  franchise  is  a  civil  action  under 
the  Code  of  this  State,  and  must  be  governed  by  the  rules  applicable  thereto; 
must  be  instituted  by  filing  a  complaint  and  issuing  a  summons,  and  pro- 
ceeded with  the  same  as  any  other  action. 

Section  1108  of  the  General  Laws  limits  the  duties  of  the  Attorney-Gen- 
eral to  State  cases  instituted  or  pending  in  the  Supreme  Court  of  the  State. 
His  duty  to  appear  in  State  cases  in  inferior  courts,  would  be  obligatory 
only  when  required  to  do  so  by  the  Governor  or  General  Assembly. 

It  is  the  duty  of  the  district  attorneys  to  appear  in  the  district  courts 
of  their  respective  districts  on  behalf  of  the  State.  (Cten.  Laws,  section  895; 
Code,  section  260.) 

Where,  by  statute,  authority  is  given  to  a  particular  officer,  its  exercise  by 
any  other  officer  is  forbidden  by  implicaUon. 

Erbob  to  District  Court  of  El  Paso  County. 
Mr.  G.  B.  Reed,  Mr.  Willard  Teller,  and  Mr.  Charles  E.  Gast, 
for  plaintiffs  in  error. 
Attorney-General,  Charles  W.  Wright,  for  defendants  in  error. 

Elbebt,  J. — This  is  a  proceeding  by  information  in  the  nature  of 
a  quo  warranto  upon  the  relation  of  the  Attorney-General  in  be- 
half of  the  State  against  the  Atchison,  Topeka  and  Santa  Fe  Bail- 
road,  for  the  alleged  usurpation  of  a  corporate  franchise. 

Some  of  the  questions  made  are  disposed  of  by  the  decision  in  the 
case  of  the  Central  and  Georgetown  Koad  Company  v.  The  People, 
decided  at  the  April  term.  It  was  there  hela  (1)  that  whatever 
the  form  of  the  action  prescribed  by  the  General  Assembly  to 
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remedy  the  usurpation  or  misuse  of  a  corporate  franchise  or  public 
oflSce,  whether  by  information  in  the  nature  of  a  quo  warranto,  or 
by  the  ancient  writ  of  quo  warranto,  or  by  a  complaint  under  the 
dode  in  a  civil  action,  the  objects  to  be  obtained  are  identical,  and 
the  proceeding  is  in  substance  civil,  instituted  for  the  determina- 
tion of  purely  civil  rights ;  (2)  that  chapter  25  of  the  Code,  con- 
cerning ^'  actions  for  the  usurpation  of  an  office  or  franchise,"  is  free 
from  any  constitutional  objections  arising  from  section  20,  article 
5,  of  the  constitution ;  (3)  that  under  the  Code  the  proceeding  to 
remedy  the  usurpation  or  misuse  of  a  franchise,  is  oy  civil  com- 
plaint and  summons. 

It  is  insisted,  however,  that  notwithstanding  the  provisions  of 
chapter  25  concerning  actions  for  the  usurpation  ox  an  office  or 
franchise,  the  proceeding  by  information,  m  the  nature  of  quo 
warranto,  still  remains,  and  may  be  pursued,  as  at  common  law. 

That  this  position  is  without  foundation,  we  think  clear.  A 
leading  term  of  all  Code  reform  is  the  abolition  of  •common  law 
forms  of  actions,  and  the  establishment  of  a  single,  simple  and  uni- 
,  versal  remedial  procedure  called  a  "  civil  action,"  by  which  rights 
shall  be  maintained  and  duties  enforced.  The  Code  commences 
with  the  declaration  ^'  that  the  distinctions  between  actions  at  law 
and  suits  in  equity,  and  the  distinct  forms  of  actions  and  suits  here- 
tofore existing,  are  abolished,  and  there  shall  be  in  this  State  but 
one  form  of  civil  action  for  the  enforcement  or  protection  of  private 
rights,  and  the  redress  or  prevention  of  private  wrongs,  which 
shall  be  the  same  at  law  and  in  equity,  and  wliich  shall  be  de- 
nominated a  civil  action,  and  which  shall  be  prosecuted  and  de- 
fended as  prescribed  in  this  act." 

Section  48  declares  "  that  the  mode  of  pleadings  in  civil  actions 
and  the  rules  by  which  the  sufficiency  of  the  pleadings  shall  be  de- 
termined shall  be  as  prescribed  in  this  act  and  not  otherwise." 

These  provisions  leave  no  doubt  of  the  mandatory  character  of 
the  procedure  prescribed  by  the  Code  in  lieu  of  the  ordinary 
common  law  forms  of  actions,  such  as  assumpsit,  debt,  covenant, 
ejectment,  etc.,  etc. 

The  Legislature  having,  in  chapter  25  of  the  Code,  provided  for 
"  actions  for  the  usurpation  of  an  office  or  franchise,"  and  having 
repealed  by  the  same  act  chapter  73  of  the  Revised  Statutes,  author- 
izing procedings  by  information  in  the  nature  of  quo  warranto,  a 
clear  intent  is  manifested  not  to  give  a  cumulative  remedy,  but  to 
replace  the  common  law  proceeding  by  that  prescribed  by  the 
Code.    The  repeal  implies  a  negation. 

It  is  a  general  rule  that  where  a  statute  provides  a  remedy  to 
test  the  right  to  exercise  a  franchise  or  office,  it  is  exclusive  of  all 
other  remedies.  2  Potter  on  Corp.  Sec.  665 ;  Palmer  v,  Foley,  36, 
Superior  Court  Rep.  (N.  Y.)  14.  An  action  for  the  usupation  of 
an  office  or  franchise,  therefore,  is  a  civil  action  under  the  Code  of 
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this  State,  and  mnst  be  TOvemed  by  the  rules  applicable  thereto; 
must  be  instituted  by  filing  a  complaint  and  issuing  a  summons, 
and  proceeded  with  tne  same  as  anj  other  civil  action. 

When  common  law  forms  contain  the  allegation  necessary  to 
support  any  particular  cause  of  action,  they  may  be  used,  provided 
they  comply  with  the  provisions  of  the  Code,  and  state  the  facts 
constituting  the  cause  of  action  in  ordinary  and  concise  language. 
The  information  in  this  case  is  in  the  form  heretofore  usu^y 
adopted  when  the  proceeding  was  by  information  in  the  nature  of 
quo  warranto,  and  is  but  the  statement  of  l^al  conclusions  accord- 
ing to  an  ancient  form.  Of  such  an  information  in  the  case  of  The 
Central  and  Gkoigetown  Boad  Company  v.  The  People,  cited 
supra,  the  court  says :  ^'  Doubtless  the  mere  statement  of  legal 
conclusions,  with  the  demand  that  defendant  show  by  what  author- 
ity it  exercises  a  franchise  such  as  was  anciently  tolerated,  when 
the  proceeding  was  hj  inforxnation  in  the  nature  of  quo  warranto, 
would  not  \m  stifficient  under  the  Code.  The  writ  is  also  the 
ancient  citation,  to  show  by  what  authority,  etc.,  and  can  in  no- 
wise be  regarded  as  the  equivalent  of  the  summons  required  by  the 
Code.  It  does  not  state  the  county  in  which  the  complaint  is  filed, 
or  that  it  is  filed  at  all ;  nor  does  it  sufiSciently  state  the  cause  and 
general  nature  of  the  action,  as  is  contemplated  by  the  Code.'' 

These  objections  were  taken  by  the  motion  to  quash  the  writ, 
and  should  have  been  sustained. 

Another  objection  taken  by  the  motion  to  quash  was  that  the 
Attorney-General  of  the  State  had  no  power  to  institute  the  pro- 
ceeding. 

The  duties  of  the  Attorney-General  are  prescribed  by  the  General 
Statutes,  sections  1103  to  1108  inclusive.  Section  1103  provides: 
^^  The  Attorney-General  shall  attend  In  person  at  the  seat  of  govern- 
ment during  the  session  of  the  General  Assembly  and  the  Supreme 
Court,  and  shall  appear  for  the  State,  prosecute  and  defend  all 
actions  and  proceedings,  civil  and  criminal,  in  which  the  State 
shall  be  a  party  or  interested,  when  required  to  do  so  by  the  Gov- 
ernor or  General  Assembly,  and  shall  prosecute  and  defend  for  the 
State  all  causes  in  the  Supreme  Court  in  which  the  State  is  a  party 
or  interested." 

This  section  limits  the  duties  of  the  Attorney-General  to  State 
cases  instituted  or  pending  in  the  Supreme  Court  of  the  State, 
unless  it  can  be  said  the  second  clause  of  the  section  is  intended  to 
include  State  cases  pending  in  inferior  courts. 

But  if  this  construction  be  given  it,  the  duty  of  the  Attorney- 
General  to  appear  in  State  cases  pending  in  inferior  courts  would 
still  be  obligatory  only  when  required  to  do  so  by  the  Governor  or 
General  Assembly.  There  is  no  claim  that  the  Attorney-General 
in  this  case  instituted  the  proceedings  by  request,  either  of  the 
Govemot  or  General  Assembly.     In  our  view  the  proceeding 
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should  have  been  instituted,  if  at  all,  by  the  district  attorney  of  the 
particular  district  at  his  own  instance,  or  upon  the  complaint  of 
any  private  party.  With  this  view,  both  the  provisions  of  the 
General  Laws  and  the  Code  harmonize.  Article  6,  section  21,  of 
the  Constitution  sajrs :  *'  There  shall  be  elected,  by  the  qualified 
electors  of  each  judicial  district,  at  each  regular  election  for  judged 
of  the  Supreme  Court,  a  district  attorney  for  each  district,  whose 
term  of  office  shall  be  three  years,  and  whose  duties  and  compen* 
sation  shall  be  as  provided  by  law." 

Section  895  (page  347,  General  Laws)  is  as  follows :  "  Every  dis- 
trict attorney  shall  appear  in  behalf  of  the  State  and  the  several 
counties  of  his  district  in  all  indictments,  suits  and  proceedings 
which  may  be  pending  in  the  district  court,  in  anv  county  within 
his  district,  wherein  the  State  or  the  people  thereof,  or  any  county 
of  his  said  district,  may  be  a  party,'*  etc. 

The  provisions  of  chapter  25  of  the  Code,  section  260,  is  as  follows : 
"An  action  may  be  brought  by  the  district  attorney  in  the  name 
of  the  people  of  this  State,  upon  his  own  information,  or  upon  the 
relation  and  complaint  of  a  private  party  against  any  person  who 
usurps,  intrudes  into,  or  unlawfully  holds  or^  exercises  any  public 
office,  civil  or  military,  or  any  franchise  within  his  district  m  the 
State,  and  it  shall  be  the  duty  of  the  district  attorney  to  bring  the 
action  whenever  he  has  reason  to  believe  that  any  such  office  or 
franchise  has  beenusurped,  intruded  into,  or  unlawiuUy  held  or  ex- 
ercised by  any  person,  or  when  he  is  directed  to  do  so  by  the  Gov- 
ernor, and  in  case  such  district  attorney  shall  neglect  or  refuse  to 
bring  such  action  upon  the  complaint  of  a  private  party,  such  action 
may  be  brought  by  such  private  party  upon  his  own  relation  in 
the  name  of  The  People  oi  the  State." 

Where,  by  statute,  authority  is  given  to  a  particular  officer,  its 
exercise  by  any  other  officer  is  forbidden  by  implication.  Potter^s 
Dwarris  on  Stat.  72,270 ;  State  v.  Hastings,  10  Wis.  525 ;  Conroe 
V.  Bull,  7  Wis.  354. 

The  third  objection  made  by  the  motion  to  quash  the  writ  and 
dismiss  the  information  was  therefore  well  taken,  and  the  court 
erred  in  overruling  it  We  do  not  consider  it  necessary  to  con- 
sider other  questions  raised  by  the  record. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  re* 
manded,  with  directions  that  the  proceedings  be  dismissed. 

Eeversed. 

0  A.  &  £.  R  Ca&— 85 
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The  Central  and  Georgetown  Boad  Co. 
The  People  ex  rel.  Taylor. 

(6  Colorado  BeporU,  89.) 

It  seems  that  under  the  constitution  so  much  of  any  act  as  is  not  directly 
gennane  to  the  subject  expressed  in  the  title,  is  without  force.  That  the  pro- 
vision of  the  constitution  is  a  mandatory  declaration  of  an  essential  condition 
to  the  validity  of  legislative  enactments. 

Under  chapter  twenty-five  of  the  Code,  a  proceeding  instituted  for  the  pur- 
pose of  remedying  the  usurpation  or  misuse  of  a  corporate  franchise  or  a 
public  office,  is  by  civil  com}>laint  aud  summons.  The  criminal  form  of  the 
old  action  is  superseded  by  civil  action.  In  terms,  chapter  seventy-three  of 
the  Revised  Statutes,  authorizing  proceedings  by  quo  warranto,  is  repealed 
by  section  477  of  the  Code. 

It  seems  that  a  mere  statement  of  legal  conclusions,  with  a  demand  that 
the  defendant  show  by  what  authority  it  exercises  a  franchise,  as  was  an- 
ciently tolerated  when  the  proceeding  was  by  information  in  nature  of  a  qao 
warranto,  would  not  be  sufficient  under  the  Code. 

A  defect  in  pleading  may  be  aided  by  pleading  over. 

A  toll  road  company  organized  under  the  incorporation  act  of  1864  (Laws 
1864,  p.  66,  §  28)  may  not  establish  and  coUeet  tolls  at  two  gates  distant  less 
than  ten  miles  from  eaph  other. 

When  the  interpretation  of  a  charter  is  doubtful,  that  construction  is  to  be 
given  to  it  which  is  most  favorable  to  the  public,  provided  it  be  equally 
reasonable. 

It  is  competent  for  the  commonwealth,  through  its  courts,  to  waive  a  for- 
feiture of  a  charter,  and  it  is  generally  its  duty  to  do  so  when  the  infraction 
of  its  provisions  is  not  wilful. 

Appeal  from  District  Court  of  Clear  Creek  County. 
The  case  is  stated  in  the  opinion. 
Mr.  Willard  Teller,  for  appellant. 
Mr.  Thomas  Mitchell,  for  appellee. 

Thatcheb,  C.  J. — ^Under  chapter  twenty-five  of  our  Code  of 
Civil  Procedure,  the  district  attorney  of  the  first  judicial  district, 
in  the  name  of  the  people,  upon  the  relation  of  Frank  M.  Taylor, 
filed  a  civil  complaint,  and  caused  a  summons  to  issue  to  the  de- 
fendants in  substantial  compliance  with  the  provisions  of  the  Code. 

The  first  question  that  presents  itself  for  our  consideration  is  tlie 
validity  of  cliapter  twenty-five,  which  concerns  "  Actions  for  the 
usurpation  of  an  office  or  franchise."  The  title  of  the  Code  (of 
which  this  chapter  is  part)  is  "  An  act  providing  a  system  of  pro- 
cedure in  civil  actions  in  the  courts  of  justice  of  the  State  of 
Colorado." 

Our  constitution  provides  (Sec.  20,  Art.  5) :  "  No  bill  .  .  .  shall 
be  passed  containing  more  than  one  subject,  which  shall  be  clearly 
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expressed  in  its  title ;  bnt  if  any  subject  shall  be  embraced  in  any 
act  which  shall  not  be  expreiteed  in  the  title,  such  act  shall  be  void 
only  as  to  so  much  thereof  as  shall  not  be  so  expressed." 

Omitting  the  important  italicized  words,  the  constitutions  of  the 
States  of  Calif  omia  and  Ohio  contain  the  same  proyision.  By  the 
Supreme  Courts  of  those  States,  it  is  held  that  this  proyision  is  not 
mandatoiy,  and  that  a  law  passed  in  yiolation  thereof  would  not 
be  yoid.  In  Pierpont  v.  Crouch,  10  Cal.  316,  Mr.  Justice  Field, 
speaking  for  the  court,  says :  ^^  The  object  of  the  constitutional 
proyision  was  to  secure  some  congruity  or  connection  in  the  sub- 
jects embraced  in  the  same  statute,  but  as  the  proyision  is  merely 
directory,  it  can  only  operate  upon  the  conscience  of  the  law  maker. 
It  creates  a  duty  of  miperfect  obligation,  for  the  infraction  of 
which  there  is  no  remedy  in  the  courts."  In  Pim  v.  Nidholson,  6 
Ohio  St.  180,  construing  the  same  proyision,  the  court  uses  this 
lan^age :  ^^  This  proyision  being  intended  to  operate  upon  bills  in 
their  progress  ihroueh  the  General  Assembly,  it  must  be  held  to 
be  directory  only.  It  relates  to  bills,  and  not  to  acts.  It  would 
be  most  mischieyous  in  practice,  to  make  the  yalidity  of  eyery  law 
depend  upon  the  judgment  of  eyery  judicial  tribunal  of  the  State 
as  to  whether  an  act  or  a  bill  contained  more  than  one  subject,  or 
whether  this  one  subject  was  clearly  expressed  in  the  title  of  the 
act  or  bill.  .  .  •  Ko  practical  benefits  could  arise  from  such  in- 
quiries. We  are  therefore  of  the  opinion  that  in  general  the  only 
Ktf  egnard  against  the  yiolation  of  these  rules  of  the  houses,  is  their 
r^ard  for  and  their  oaths  to  support  the  constitution  of  the  State." 

xhe  added  words  in  the  section  of  our  constitution  are  quite 
significant,  and  apparently  employed  for  the  purpose  of  ayoiding 
the  construction  placed  upon  tne  first  part  of  the  proyision  by  the 
courts  of  California  and  Ohio.  Perhaps  there  is  no  escaping  the 
conclusion,  that  under  our  constitution,  so  much  of  any  aqt  as  is 
not  directly  germane  to  the  subject  expressed  in  the  title,  is  with- 
out force ;  that  the  proyision,  instead  of  being  only  a  inile  of  the 
General  Assembly  to  reflate  their  procedure,  is  a  mandatory 
declaration  of  an  essential  condition  to  the  yalidity  of  legislatiye 
aiactments.  If  this  be  its  true  construction,  it  follows  tnat  if  a 
proceeding  instituted  for  the  purpose  of  remedying  the  usurpation 
or  misuser  of  a  corporate  franchise  or  a  public  office  be  in  its  na- 
ture substantially  Griminal,  Chapter  XX  V.  of  the  Code  is  without 
yalidity.  Under  this  chapter  the  proceeding  is  by  ciyil  complaint 
and  summons.  The  criminal  form  of  the  oM  proceeding  is  super- 
seded by  a  ciyil  action.  In  terms  chapter  seyenty-three  of  the  Ke- 
yised  Statutes,  authorizing  proceedings  by  information  in  the  nature 
of  a  quo  warranto,  is  repealed.  Code,  sec.  477.  In  obedience  to  the 
aniTersally  recognized  rule  that  a  soyereignty  conferring  a  fran- 
chise may  at  any  time,  in  its  own  appointed  way  and  tonus,  in- 
quire into  the  manner  in  which  the  franchise  granted  is  used,  we 
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entertain  no  donbt  of  the  validity  of  Chap.  XXY.  nor  of  eectioD 
four  hundred  and  fortj-eeven  of  the  Code.  Potter's  Law  of  Co^ 
porations,  sec  665. 

Whatever  may  be  the  form  of  the  action  prescribed  by  the 
General  Assembly,  whether  by  information  in  the  nature  oi  quo 
warranto,  or  by  the  ancient  wnt  of  quo  warranto,  or  by  complaint 
under  the  Code  in  a  civil  action,  the  objects  to  be  attained  are 
identical,  and  the  proceeding  is,  in  substance,  civil,  instituted  for 
the  determination  of  purely  civil  rights.  High  Ex.  Leg.  Bern. 
8ec.  591 ;  King  v.  Francis,  2  Term  R.  484 ;  Angell  and  ^es  on 
Corporations,  sec.  733 ;  Commonwealth  v.  Commissioners,  etc.,  1 
Serg.  &  Bawle,  380 ;  Commercial  Bank,  etc.,  v.  The  State  of 
Hissisfiippi,  4  Smedes  &  Marshall,  504 ;  The  People  v.  Utica  In- 
surance Co.  15  Johns,  386 ;  The  People  v.  Cook,  8  N.  Y.  70 ; 
8ute  ex  reL  Page  v.  Smith,  48  Yt  282. 

We  therefore  conclude  that  the  proceeding  under  the  Code  was 
properly  instituted.  The  complaint  alleges  that  the  Central  and 
Georgetown  Sailroad  Company  was  incorporated  on  the  thirteenth 
day  of  October,  1864,  under  the  provisions  of  the  General  Act  of 
the  Territory  of  Colorado,  entitled  '^  An  act  to  amend  an  act  to 
enable  road,  ditch,  manufacturing  and  other  companies  to  become 
bodies  corporate,"  approved  March  11th,  1864 ;  that  the  said  com- 
pany, in  execution  of  the  powers  conferred  upon  them  by  the  said 
act^erected  in  the  year  1864  a  toll  gate  upon  their  route  at  Fall 
Kiver,  in  Clear  Creek  county  aforesaid,  and  applied  to  the  comity 
commissionerB  of  said  county  to  prescribe  the  rates  of  toll  to  be 
collected  thereat ;  that  the  said  commissioners  did,  in  October, 
1$64,  prescribe  such  rates,  and  the  said  company  have  ever  since 
collected  tolls  at  said  gate,  and  still  continue  so  to  do ;  that  in  the 
month  of  March  last  past  (a.d.  1878),  the  said  company  erected  a 
toll  house  at  a  point  upon  their  route,  between  the  town  of  Geoi^ 
town,  one  of  the  termini  of  said  road,  and  Fall  Kiver  aforesaid,  in 
the  county  aforesaid,  and  have  posted  upon  said  house  a  notice  of 
the  rates  of  toll  demanded  by  them  thereat ;  that  it  is  less  than  tea 
miles  from  the  said  toll  gate  at  Fall  River  to  the  said  last  men- 
tioned toll  house,  and  that  the  rates  of  toll  posted  thereat  as  afore- 
said have  never  been  prescribed  by  the  county  commissioners  of, 
or  any  tribunal  transacting  county  business  in,  said  Clear  Creek 
countv,  as  required  by  law ;  that  the  said  company,  for  the  space 
of  at  least  three  months  last  past,  have  exercised  without  any  war- 
ranto charter^  or  grant,  the  frandiise  of  collecting  toll  at  said  last 
mentioned  toll  house,  and  have  demanded  and  collected  thereat 
large  amounts  of  toU  from  a  large  number  of  persons  travelling 
over  said  road  b^weoi  Geoigetown  and  FaU  River  aforesaid,  and 
intermediate  point%  and  still  continue  so  to  do :  wherefore  judg- 
m^it  is  demanded — ^Ist.  That  the  said  defendant  be  excluded  from 
)ftU  corporate  ri^t%  privileges  and  franehises;  2d.  That  the  said 
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corporation  be  dissolved ;  and  3d.  For  costs  of  this  action ;  and 
for  finch  other  and  further  relief  in  the  premises  as  the  case  may 
reoDire,  and  to  the  court  may  seem  just. 

To  this  complaint  a  demurrer  was  filed  and  overruled.  A  ques- 
tion is  made  in  this  court  whether  the  complaint  sets  out  the  lacts 
GODstitating  the  usurpation  or  cause  of  action  within  the  meaning 
of  the  Code.  Doubtless  the  mere  statement  of  legal  conclusions, 
with  the  demand  that  the  defendant  show  by  what  authority  it 
exercises  a  franchise,  such  as  was  anciently  tolerated  when  the  pro- 
ceeding was  by  information  in  the  nature  of  a  quo  warranto,  would 
not  be  sufficient  under  the  Code.  State  v.  Messmore,  14  Wis.  120. 
Although  the  cause  of  action  is  perhaps  defectivelyset  out,  as  the 
case  is  not  now  before  us  on  demurrer,  and  as  the  subsequent  plead- 
ings aided  the  complaint  in  this  respect  if  it  be  defective,  we  do 
not  deem  it  necessary  to  notice  this  objection.  DeLamar  et  al.  v, 
Hurd,  4  Col.  1 ;  Gould's  PI.  p.  154,  sec.  192. 

By  the  pleadings  and  evidence,  the  question  is  squarely  presented 
whether  a  toll-road  company  organized  under  the  Incoiporation 
Act  of  A.D.  1864  (Laws  of  1864,  p.  57,  sec.  28)  may  establish 
and  collect  tolls  at  two  ^tes,  distant  less  uian  ten  miles  from  each 
other.  The  section  under  which  the  company  was  incorporated 
provides  that  ^^  said  company  shall  have  the  right  ...  to  erect 
toll  gates,  not  to  exceed  one  to  every  ten  miles  of  road,  and  to 
collect  tolls  thereat  at  the  rates  prescribed  by  the  countv  com- 
missioners or  the  tribunal  transacting  county  business,  which  rates 
shall  be  written,  printed  or  painted  in  a  legible  manner,  and  con- 
spicnoosly  posted  at  each  of  such  gates."  The  evidence  shows  that 
tne  Fall  Biver  gate  and  the  gate  near  Lawson  were  distant  eight 
miles  from  each  other.  The  Tall  Biver  gate  was  first  established. 
By  the  board  of  commissioners,  at  a  duly  convened  meeting  in 
wtober,  A.D.  1864,  it  was,  inter  alia,  ordered  :  "  And  it  appear- 
ing to  said  board  that  said  corporation  desire  to  erect  toll  gates  on 
said  road,  according  to  law,  and  desire  said  board  to  fix  and  estab- 
lish the  rates  of  toll  at  any  such  toll  gate  or  ^tes :  Now  therefore, 
we,  the  said  board  of  county  commissioners,  m  consideration  of  the 

£  remises,  and  by  virtue  of  the  power  and  authority  vested  in  us  by 
ivr  and  by  the  act  afoi-esaid,  do  order,  adjudge  and  decree  that  the 
said  corporation,  styled  *  The  Central  and  Georgetown  Boad  Com- 
pany,' may  erect  toll  gates  upon  said  road,  not  to  exceed  one  to 
every  ten  miles  of  said  road,  and  may  charge  toll  at  said  toll  gate 
or  gates,  and  the  rates  of  charges  at  any  such  toll  gates  shall  be  as 
follows,"  etc. 

It  is  needless  to  say  that  the  board  of  countv  commissioners  was 
powerless  to  authorize  the  erection  of  and  taking  of  toll  at  more 
than  **  one  gate  to  each  ten  miles."  Their  whole  authority  in  the 
premises  is  based  upon  the  statute  under  which  the  company  was 
organized,  and  it  is  to  be  presumed  that  the  rates  of  toll  were 
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establiflhed  in  view  of  the  exietiiig  law.  The  defendant  contends 
that  the  langna^  of  the  statute  is  complied  with,  if  two  or  more 
gates  be  erectM  within  a  space  of  ten  miles,  provided  that  the 
whole  nxmiber  of  gates  erected  on  the  road  does  not  average  in  ex- 
cess of  one  to  each  ten  miles.  This  is  a  possible  construction,  bnt 
we  do  not  think  a  reasonable  one.  It  is  not  in  the  interest  of  the 
pnbHc  that  the  gates  should  be  close  together.  Where  the  inter- 
pretation  of  a  charter  is  doubtful,  that  construction  is  to  be  given 
to  it  which  is  most  favorable  to  the  people,  provided  it  be  equally 
reasonable.  The  learned  judge  of  the  court  below,  in  his  opinion 
filed  in  this  case,  pertinently  remarks  upon  the  point  under  con- 
sideration as  follows :  "  No  other  act,  prior  or  subsequent,  affects 
the  status  of  a  wagon  road  company  organized  under  the  law  of 
1864,  either  by  extending  or  curtailing  its  powers,  franchises  and 
privileges;  hence  we  must  look  to  the  act  oi  1864  as  the  source  of 
all  the  powers  and  privileges  granted  to  the  defendant  It  is 
argued  bv  counsel  for  the  defendant  that  this  act  did  not  fix  the 
distance  between  ^tes,  but  only  restricted  the  number  of  gates  in 
respect  to  the  entire  length  of  the  road,  the  limit  being  one  gate 
to  ten  miles  of  road,  which  would  entitle  the  company  to  two  gates 
for  twenty  miles,  leaving  the  place  of  location  to  the  option  oi  lie 
company.  If  this  be  the  proper  construction  of  the  statute,  then 
the  two  gates  upon  the  twenty  miles  of  road  may  be  located  with- 
in one  mile  or  even  a  shorter  distance  of  each  other.  The  conse- 
quences of  such  a  construction  of  the  statute  would  be  both  an  in- 
convenience and  an  injury  to  the  public.  The  greater  portion, 
perhaps,  of  the  travel  upon  a  public  road,  is  only  over  a  portion  of 
its  entire  extent,  coming  as  it  does  from  converging  and  inter- 
secting roads.  Under  we  rule  contended  for  by  defendant,  it 
would  be  in  the  power  of  the  company  to  impose  the  same  burdens 
and  inconveniences  upon  the  traveller  passing  over  about  one  half 
of  the  road,  as  upon  tnose  passing  over  the  entire  line.  This  would 
be  inequitable,  and  could  not  have  been  contemplated  by  the  law- 
makers ;  hence  this  construction  of  the  act  of  1864  must  be  re- 
jected as  unreasonable.  The  intention  must  have  been  to  limit  the 
distance  between  the  gates  to  not  less  than  ten  miles." 

We  are  in  full  accord  with  the  views  here  expressed,  and  are 
consequently  of  opinion  tliat  the  gate  near  Lawson  was  established 
and  toll  collected  thereat  without  authority  of  law.  We  do  not 
wish  to  be  understood  as  intimating  that  in  no  event  may  there  be 
two  gates,  where  the  length  of  the  road  is  more  than  ten  and  less 
than  twenty  miles,  or  that  if  the  entire  length  of  the  road  is  not 
ten  miles  there  can  be  no  gate.  What  we  do  decide  is  that  where- 
ever  there  are  two  gates  or  more,  the  distance  between  them  mnst 
be  not  less  than  ten  miles. 

The  court  found  that  the  defendant  was  guilty  of  unlawfully 
erecting  and  maintaining  a  toll  house  near  Lawson,  as  a  toll  jgat^ 
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and  was  collecting  tolls  thereat  withoat  authority  of  law ;  where- 
fore it  was  adjnd^d  that  the  defendant  be  excladed  from  further 
exercising  the  ri^t  and  privilege  of  collecting  tolls  at  the  said  toll 
gate,  and  that  the  defendant  pay  the  costs  of  the  action.  It  is 
competent  for  the  commonwealth,  through  its  courts,  to  waive  a 
forfeiture  of  a  charter,  and  it  is  generally  its  duty  to  do  so  where 
the  infraction  of  its  provisions  is  not  wiuul.  Under  the  circum- 
stances of  this  case,  tne  judgment  of  the  court  in  excluding  the  de- 
fendant only  from  the  right  and  privilege  of  collecting  toll  at  the 
gate  near  Lawsoi^  was,  we  think,  a  proper  judgment,  and  it  will  be 
a£Srmed. 
Affirmed. 


YiBoiL  S.  Pond  and  others 

V. 

Fbamingham  and  Lowell  B.  B.  Co. 

(180  Massachuietts  Beports^  194.) 

A  bill  in  equity  by  creditors  of  a  railroad  corporation  alleged  that  the  cor- 
poration was  insolvent ;  that  all  its  property  was  mortgaged  to  trustees  for 
the  benefit  of  one  class  of  creditors ;  that  it  owed  large  amounts  to  other 
creditors,  one  of  whom  had  attached  all  its  property;  that  it  was  about  to 
execute  a  lease  to  the  attaching  creditor  for  a  long  term  of  years,  at  a  rental 
which  would  not  pay  the  interest  upon  its  indebtedness;  and  that  the  execu- 
tion of  the  lease  would  be  injurious  to  the  interest  of  its  creditors  and  stock- 
holders. The  prayer  of  the  bill  was  for  an  injunction  to  restrain  the  corpora- 
tion from  further  prosecuting  its  business,  and  for  the  appointment  of  re- 
ceivers, ndd^  that  the  bill  did  not  state  a  case  within  the  equity  jurisdic- 
tion of  the  court. 

Morton,  J. — This  is  a  bill  in  equity,  the  substantial  allegations 
of  which  are,  that  the  plaintiffs  are  creditors  of  the  defendant  cor- 
poration ;  that  the  corporation  is  insolvent ;  that  all  its  property  is 
mortgaged  to  trustees  for  the  benefit  of  one  class  of  creditors ;  that 
it  owes  large  amounts  to  other  creditors,  one  of  whom  has  attached 
all  its  property ;  that  it  is  about  to  execute  a  lease  to  said  attaching 
creditor,  for  the  term  of  nine  himdred  and  ninety-nine  years,  at  a 
rental  which  will  not  pay  the  interest  upon  its  indebtedness ;  and 
that  the  execution  of  said  lease  would  be  injurious  to  the  interest 
of  its  creditors  and  stockholders.  The  prayer  is  for  an  injunction 
to  restrain  the  defendant  from  further  prosecuting  its  business,  and 
for  the  appointment  of  receivers. 

There  is  no  statute  giving  this  court  equity  jurisdiction  in  such 
a  case  as  this,  and  the  bill  does  not  state  a  case  within  the  general 
equily  powers  of  a  court  of  chancery.  As  is  stated  in  Treadwell 
V.  Salisbnry  Manuf .  Co.,  7  Gray,  393,  "  it  is  too  well  settled  to 
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admit  of  question,  that  a  court  of  chancery  has  no  peculiar  jaris- 
diction  over  corporations,  to  restrain  them  in  the  exercise  of  their 
powers,  or  control  their  action,  or  prevent  them  from  violating 
their  charter,  in  cases  where  there  is  no  fraud  or  breach  of  trust 
allied  as  the  foundation  of  the  claim  for  equitable  relief." 

The  plaintiffs  cannot  maintain  this  bill,  unless  upon  this  ^und 
that  any  creditor  can  maintain  a  bill  in  equity  against  an  individual 
debtor  upon  like  allegations.  But  there  is  no  allegation  of  fraud 
or  breach  of  trust,  or  any  other  ground  of  jurisdiction,  which  brings 
the  case  within  the  general  equity  powers  of  a  court  of  chancery. 
The  bill  is  an  attempt  by  a  creditor  to  restrain  his  debtor  from 
making  what  is  alleged  to  be  an  improvident  contract.  The  ridits 
of  the  parties  are  governed  by  the  rules  of  the  common  law.  The 
plaintiffs  as  creditors  might  by  an  attachment  have  obtained  se- 
curity which  would  take  precedence  of  the  contemplated  lease ; 
but  if  they  could  not,  the  court  has  no  power  to  restrain  the  debtor 
from  making  a  disposition  of  his  property  which  is  permitted  by 
the  common  law,  unless  fraud  or  a  breach  of  trust  is  alleged  and 
shown. 

The  allegation  that  tlie  defendant  corporation  is  insolvent  doee 
not  aid  the  plaintiffs.  In  the  absence  of  any  statute  giving  the 
power,  this  court  has  no  authority  to  act  as  a  court  of  insolvency 
for  the  liquidation  of  the  affairs  of  an  insolvent  railroad  corpora- 
tion. 

Decree  dismissing  the  bill  affirmed. 

M.  Williams  &  C.  A.  Williams,  for  the  plaintifb. 

B.  Olney,  for  the  defendant. 


Galvbston,  Habbisbubo  &  San  Amxysio  B.  B.  Co. 

V. 
EmELINB  L.  BlTTLBB. 

(56  Texas  BejxfrU^  506,  1882.) 

— The  plaintiff  holding  an  unsatisfied  judgment  against  the  trus- 
tees of  the  B.  B.  &.  C.  sold-out  railroad  company,  brought  suit  affsinst  the 
trustees  and  against  the  G.,  H.  &  8.  A.  By.  Co.,  which  was  indebted  ins 
large  amount  to  the  former,  alleging  that  this  indebtedness  constituted  the 
only  assets  available  for  the  satisfaction  of  her  claim,  asking  judgment  against 
the  G.,  H.  &  8.  A.  R.  R.  Co.  Twelve  years  had  passed  since  the  B.  &.  &  C. 
company  was  sold  out.  The  trustees  made  no  answer.  The  G.,  H.  &  S.  A. 
company  answered  by  a  general  demurrer  and  denial,  and  alleging  in  general . 
terms  that  the  debts  of  the  sold-out  company  exceeded  largely  its  assets. 

That  from  the  lapse  of  time  the  presumption  was  that  all  the  debts  bad 
been  satisfied. 
That  from  the  silenee  of  the  trustees  and  the  indefinite  answer  of  the  G.i 
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H.  ft  8.  A.  company,  the  presumption  was  either  that  the  debts  had  been 
satisfied,  or  that  the  assets  were  amply  sufficient  to  pay  all. 

That  such  being  the  presumption,  the  suit  by  a  single  creditor  to  enforce 
payment  of  his  judgment  out  of  the  trust  fund  was  maintainable  without 
attempting  to  make  parties  of  other  possible  creditors. 

That  the  answer  set  up  no  defence. 

That  the  G.,  H.  &  8.  A.  Co.  was  protected,  the  trustees  being  parties  to  the 
suit 

Affbovbd.— G.,  H.  &  8.  A.  Ry.  Co.  e.  McDonald,  58  Tex.  510,  approved 
and  followed. 

Appeal  from  Harris.  Tried  below  before  the  Hon.  James 
Masterson. 

The  Buffalo  Bayou,  Brazos  &  Colorado  Eailway  Company  being 
indebted  to  Oeorge  Butler,  the  husband  of  appellee,  prior  to  the 
11th  of  June,  1868,  the  said  Batler  recovered  a  judgment  against 
said  company  on  the  18th  of  June,  1868.  Seven  days  previous — 
on  the  11th  of  June,  1868 — the  company  executed  an  assignment 
of  their  railway,  etc.,  to  E.  P.  Hill,  trustee,  as  a  preliminary  step 
and  as  one  of  the  means  of  accomplishing  a  full  and  complete  sale 
and  transfer  of  said  railway,  etc.,  to  a  new  company  then  contem- 
plated and  provided  for  in  said  assignment.  The  consideration  for 
which  was  the  payment  of  the  debt  of  the  old  company  and  the 
annual  payment  of  $4,000  until  such  annual  payment  should  cease 
by  the  payment  of  $200,000  in  bonds  of  the  new  company  or  in 
money,  etc. 

The  new  company  was  organized  under  the  name  of  the  old 
company,  and  by  act  of  the  legislature  the  name  of  the  com- 
pany was  changed  to  ^^  The  Galveston,  Harrisburg  &  San  Antonio 
Kailway  Company." 

As  contemplated  in  the  assignment,  the  new  company  purchased 
at  sheriff's  and  trustees'  sales  said  railway,  and  on  or  about  tlie  Ist 
of  May,  1874,  received  and  accepted  from  said  Hill  a  full  and 
complete  transfer  of  said  railway,  etc.,  as  was  vested  in  said  Hill 
by  said  assignment. 

Afterwaras  Oeorge  Butler  transferred  said  judgment  to  his  wife, 
the  said  EmeUne  L.  Butler,  as  her  own  separate  property. 

Afterwards  said  Emeline,  joined  by  her  husband,  in  an  action  of 
debt  on  said  judgment  i^ainst  James  Sorley  and  others,  surviving 
directors  and  trustees  of  said  old  company,  recovered  jud^ent 
against  them  on  the  6th  day  of  February,  1880.  Executions  issued 
on  said  judgment  and  were  returned  "  no  property."  Afterwards, 
on  the  12th  of  April,  1880,  this  suit  was  filed  against  the  surviving 
tmstees  and  the  new  company,  to  subject  the  indebtedness  of  saia 
new  company  to  said  trustees  to  the  payment  of  said  judgment. 
The  trustees  failing  to  answer,  judgment  was  rendered  against 
them  by  default. 

^  The  new  company  filed  a  demurrer,  and  pleaded  the  statute  of 
limitations  against  the  $4000  annual  rental  of  the  Columbus  Tap, 


654  GALYBSTON,  ETC.,  R.  B.  CO.  V,  BUTLEB. 

etc.,  and  also  pleaded  that  the  debts  dne  and  owning  to  the  credi- 
tors of  the  old  company,  of  the  same  class  and  standing  in  law  as 
plaintifPs  claim,  far  exceeded  its  assets,  and  that  plaintiff  was  not 
in  any  event  entitled  to  have  more  than  a  pro  rata  of  such  aseets 
upon  the  distribution  thereof  amone  the  creditors,  which  last  plea, 
on  exception,  was  stricken  ou.t  ana  the  demurrer  overruled  and 
judgment  rendered  for  plaintiffs,  providing  protection  for  the  new 
company  against  future  liability  pro  tanto. 

From  that  judgment  the  new  company  prosecuted  this  appeal 

E.  P.  Hill,  for  appellant 

I.  The  court  erred  in  overruling  the  demurrer  of  defendant  to 
the  petition  of  plaintiff. 

I.  So  long  as  the  trustees  do  not  refuse  to  discharge  the  trosts 
reposed  in  them,  so  lone  as  there  is  no  violation  of  duty  or  condact 
on  their  part  prejudicial  or  inimical  to  the  rights  of  the  cestui  one 
trust,  the  latter  cannot  institute  or  prosecute  any  proceedings  wbch 
it  is  the  right  and  duty  of  the  trustees  under  the  statute  to  institate 
and  prosecute,  and  can  exercise  no  control  over  them  in  the  dis- 
charge of  their  duties.  11  Wall.  177 ;  Field  on  Corporations,  sec. 
406,  and  cases  cited  in  note  2,  p.  432. 

II.  The  court  erred  in  sustaining  the  exceptions  of  plaintiff  to 
the  answer  of  defendant. 

1.  The  effect  of  the  statute  (B.  S.,  art.  4264^  is  to  make  the 
assets  of  the  sold-out  corporation,  which  is  utterlv  extinguished,  a 
trust  fund  to  be  administered  by  the  trustees  appointed  by  the  stat- 
ute (unless  other  persons  shall  be  appointed  by  the  court  or  legis- 
lature). It  follows  that  such  fund  is  to  be  administered  for  the 
common  benefit  of  all  the  cestui  que  trusts,  and  no  one  of  them  has 
a  right  to  payment  in  full  of  his  debt,  when  the  fund  is  insufficient 
to  pay  all  the  debts  in  full.  There  must  be  a  pro  rata  distribution 
in  such  case.  Pollard  v.  Bailey,  20  Wall.  527 ;  Terry  v.  Tubman, 
2  Otto,  161 ;  Terry  v.  Little,  11  Otto,  216. 

It  must  be  supposed  that  the  legislature  had  a  purpose  in  view 
in  enacting  the  law  (art.  4264,  R.  S!),  and  the  court  will  give  effect 
to  that  purpose.  The  effect  and  intention  of  the  law  is  plainly  to 
create  an  express  trust  for  the  benefit  of  creditors.  In  other 
words,  the  effect  of  the  act  is  to  assign  the  assets  of  a  sold-out  rail- 
road corporation  to  trustees  for  the  benefit  of  creditors.  Bliss  on 
Code  PI.,  sec.  81,  note  4, last  sentence;  Hallett  v.  Hallett,  2  Paige, 
18 ;  Egbert  v.  Woods,  3  Paige,  520 ;  1  Daniel's  Ch.  PI,  &  Prae., 
p.  285,  note  2 ;  pp.  287-9;  p.  293,  note  2 ;  Perry  on  Trusts,  sees. 
594,  602;  2  Story's  Eq.  sec.  1037;  Story's  Eq.  PI.  sec.  157;  K. 
K.  Co.  V.  Le  Gierse,  61  Tex.  189 ;  Thomas  v.  Walsh,  44  Tex. 
160 ;  Caton  v.  Jones,  21  Tex.  788.  If  the  theorv  of  plaintiff'fi 
counsel  be  correct,  then  the  demurrer  should  have  been  sustained, 
because  the  remedy  simply  of  a  writ  of  garnishment  should  have 
been  pursued. 


GALVESTOl^,  ETC.,  R,   R.   CO.  V.  BUTLSB.  665 

John  T.  Bradj  and  James  G.  Walker,  for  appellee. 

Gk>i7LD,  Chief  Justioe. — In  its  leading  features  and  in  the  ques- 
tions involved  this  case  does  not  materially  differ  from  the  case  of 
the  same  company  against  McDonald,  53  Tex.  510.  In  that  case 
the  judgment  was  afi&med,  and  in  this  case,  after  a  very  careful  re- 
coDsideration  of  the  questions  presented,  our  conclusion  is  the  same 
— ^thatthis  judgment  also  should  be  affirmed.  It  is  deemed  proper, 
however,  to  state  our  views  sufficiently  to  prevent  any  possible  mis- 
take or  misconception  as  to  the  grounds  on  which  our  conclusion  is 
reached.  In  the  first  place,  we  do  not  regard  this  as  a  bill  in 
equity  by  one  creditor  to  enforce  his  right  to  payment  out  of  a 
trust  fund  created  for  the  common  benent  of  himself  and  other 
creditors,  wherein  he  seeks  to  proceed  regardless  of  the  rights  of 
other  creditors,  and  to  appropriate  to  himself  a  fund  insufficient  to 
meet  the  demands  of  all  entitled  to  it. 

The  authorities  are  clear  that  a  creditor  seeking  to  enforce  the 
trusts  under  an  assignment  cannot  sue  alone,  but  must  either  make 
the  other  creditors  parties,  or  must  bring  his  suit  in  behalf  of  him- 
self and  all  the  other  creditors  who  may  choose  to  come  in  and  take 
the  benefits  of  the  decree.  Story's  Eq.  PL,  sees.  8, 157  and  219a ; 
Perrv  on  Trusts,  sec.  594 ;  1  Dan.  Ch.  Pr.  Ist.  Am.  ed.  P- 285 ; 
Bispham's  Eq.  469, 470 ;  Pomeroy  on  Eemedies,  sec.  358.  W  here 
there  is  an  insufficient  trust  fund,  it  would  be  clearly  inequitable 
to  aid  one  of  the  beneficiaries,  having  no  rights  superior  to  the 
others,  to  appropriate  more  than  his  pro  rata  share  of  the  fund, 
and  that  too  witnout  giving  the  other  beneficiaries  an  opportunity 
to  contest  his  proceedmg.  If  the  petition  of  Mrs.  Butler  stated 
such  a  case,  or  if  in  the  progress  ox  the  case  it  appeared  that  such 
was  the  character  of  the  cas6,  the  plainest  principles  of  equity 
would  be  violated  by  granting  the  aid  of  the  court  to  the  consum- 
mation of  such  a  wrong. 

The  authorities  relied  on  by  the  appellees  to  show  that  other 
creditors  were  not  necessarv  parties  will  be  found  insufficient  to 
support  this  case,  if  indeed  it  nad  been  one  of  the  character  just 
described.  McDermutt  v.  Strong  was  a  case  in  which  a  creditor 
had  acquired  a  lien  superior  to  that  of  any  other  creditor,  and  his 
right  to  legal  priority  m  consequence  of  that  lien  was  allowed.  His 
appeal  to  equity  was  not  basea  on  his  rights  under  a  trust,  but  on 
ngnts  superior  thereto.  4  Johns.  Ch.  691.  The  same  is  true  of 
the  case  of  Edmeston  v.  Lyde,  1  Paige's  Ch.  636.  That  case  was 
distinguised  by  Chancellor  Walworth,  in  the  subsequent  case  of 
Wakeman  v.  Grover,  from  one  in  which  "  complainants  were  seek- 
ing to  carry  into  effect  the  assignment,  and  to  obtain  their  share  of 
the  assigned  property,"  where  he  says,  "it  would  undoubtedly  have 
been  necessary,  either  that  they  should  have  made  all  the  creditors 
parties,  or  they  should  have  filed  their  bills  in  behalf  of  themselves 
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and  all  others  who  might  choose  to  come  in  under  the  decree/'  4 
Paige's  Ch.  33.  In  Pomeroj  on  Bemedies  it  is  said :  '^  There  is  a 
broad  distinction  between  the  case  of  an  action  bronght  in  oppofii- 
tion  to  the  trust,  to  set  aside  the  deed  or  other  instrument  bj  wnich 
it  was  created  and  to  procure  it  to  be  declared  a  nullitj,  and  that 
of  an  action  brought  in  furtherance  of  the  trust,  to  enforce  its  pro- 
visions, to  establish  it  as  valid,  and  to  procure  it  to  be  wound  up 
and  settled.  In  the  first  case  the  suit  may  be  maintained  without 
the  presence  of  the  beneficiaries,  since  the  trustees  represent  them 
idl  and  defend  for  them.  In  the  second,  all  the  beneficiaries  must 
be  joined,  if  not  as  plaintifEs,  then  as  defendants,  so  that  the  whole 
matter  may  be  adjusted  in  one  proceeding  and  a  multiplicity  of 
suits  avoided.  The  reason  of  this  distinction  is  obvious.  It  is  that 
any  one  person  interested  in  opposition  to  the  trust  has  a  right  to 
test  the  validity  thereof,  and  lus  voluntary  action  cannot  oe  con- 
trolled by  the  will  of  others,  while  the  trustees  themselves  are 
sufficient  to  represent  and  defend  all  the  interests  of  those  who 
claim  under  the  trust.  But  when  the  trust  is  assented  to  and  the 
purpose  is  simply  to  carry  out  its  provisions,  all  the  beneficiaries 
are  alike  interested  in  that  object  and  in  reaching  tliat  same  resalt, 
and  it  is  just  to  the  trustee  tnat  the  controversy  should  be  ended 
in  one  proceeding."  See  also  Hallett  v.  Hallett,  2  Paige's  Ch.  15 ; 
Egberts  v.  Wood,  3  Paige's  Ch.  520 ;  R.  R.  Co.  v.  Orr,  18  Wall. 
473;  Kerrison  v.  Stewart,  93  U.  S.  160 ;  Campbell  t;.  R  R  Co. 
1  Woods,  368;  Galv.  R.  R  v.  Cowdrey,  11  Wall.  478-9. 

But  in  the  present  case  we  think  under  the  averments  of  the 
petition,  taken  in  connection  with  the  acquiescence  of  the  trustees 
in  the  judgment,  taken  also  in  connection  with  the  indefinite  alle- 

Sitions  of  the  assignee  as  to  other  creditors,  it  is  to  be  presumed 
at  the  claims  of  all  other  creditors  have  been  paid  or  that  the 
fund  is  ample  for  the  full  satisfaction  of  any  which  may  remain. 

More  than  the  longest  period  of  limitation  known  to  our  laws 
had  elapsed  since  the  old  company  had  been  sold  out  and  their  un- 
sold assets  passed  into  the  charge  of  the  tmstees.  There  is  certain- 
ly good  reason  to  presume  that  in  the  course  of  twelve  years  the 
claims  of  creditors  have  been  in  some  way  adjusted.  Mumf ord  v. 
Murray,  5  Johns.  Ch.,  is  authority  for  refusing  to  compel  the  pkin- 
ti&  to  bring  in  the  other  beneficiaries  of  the  trust,  where  the 
presumption  was  that  their  demands  were  stale.  The  suit  was  bj 
parties  claiming  under  an  assignment  to  enforce  their  rights  under 
it,  and  it  appeared  by  their  biu  that  there  were  other  creditors  for 
whose  benefit  the  assignment  was  also  made.  After  saying  that  the 
presumption,  after  a  silence  of  twenty  vears,  is  that  the  chums  of 
those  creditors  have  been  abandoned,  Chancellor  Kerr  says:  '^We 
cannot  in  sound  discretion  suspend  this  cause  merely  to  compel  the 
plaintiff  to  bring  in  parties  resting  on  such  stale  demands  and  with 
such  presumptions  against  them." 
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In  regard  to  this  identical  tmst  f nnd,  this  conrt,  after  the  lapse 
of  four  years,  refused  to  presume  that  there  were  other  creditors 
entitled  to  protection,  and  allowed  a  judgment  creditor  to  proceed 
to  levy  on  the  fund  in  the  hands  of  these  trustees.  Good  v.  Sher- 
man, 37  Tex.  660.  The  tiiistees  were  before  the  court,  and  if 
there  were  other  creditors  whose  interests  were  liable  to  be  injuri- 
onsly  affected  by  the  decree,  it  was  their  duty  to  protect  the  trust 
fund,  and  thj^  should  have  answered  making  the  facts  known  to 
the  court,  llieir  acquiescence  must  be  taken  as  their  admission 
either  that  there  were  no  other  creditors  remaining,  or  that  the 
trust  fund — the  indebtedness  of  the  appellant  to  them — was  ample 
to  pay  all  the  creditors  in  full.  If  they  had  answered  admitting  the 
sumdency  of  the  assets,  and  the  court  had  been  satisfied  that  the 
presumption  was  that  all  other  creditors  were  paid  or  wore  content, 
then  there  was  no  good  reason  why  the  court  should  not  give  its 
aid  to  ascertain  the  liability  of  the  appellant  to  the  trustees,  and  to 
enforce  payment  of  plaintiff's  claim  out  of  that  fund.  Says  Chan- 
cellor Walworth,  speaking  of  a  suit  by  legatees :  "  I  understand 
the  rule  in  that  case  to  be,  if  the  executor  admits  a  sufficiency  of 
assets,  there  is  to  be  a  deci*ee  for  the  payment  of  the  particular  debt 
or  legacy,  without  any  general  decree  for  account."  Hallett  v. 
Hallett,  2  Paige  Ch.  21. 

To  this  explanation  of  the  grounds  on  which  we  proceed  in 
afBrming  the  judgment,  we  will  only  add  that  we  do  not  regard 
the  special  answer  of  the  railroad  company  as  presenting  any  valid 
defence,  whether  regarded  as  a  plea  in  abatement  or  a  plea  to  the 
merits.  The  trustees  being  before  the  court  and  acquiescing  in  the 
judgment,  appellants  are  protected  as  fully  as  if  the  recovery  had 
been  in  the  name  of  the  trustees.  Regarded  in  this  light,  it  is  not 
perceived  that  appellant  has  any  interest  in  the  distribution  of  the 
money  recovered,  or  can  complain  that  it  has  been  in  any  way  in- 
jured by  the  action  of  the  court. 

Being  satisfied  that  the  justice  of  the  case  has  been  reached,  and 
that  the  court  committed  no  error  to  the  prejudice  of  the  appel- 
lant, it  is  ordered  that  the  judgment  be  affirmed. 

Affirmed. 
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Branch  aad  oiheiB 

V. 

Jesup,  surviying  Trustee,  and  another. 
^  (Adwmee  (kue,  U.  8.  Supreme  Cowrt,    Jamuary  15,  1888.) 

The  South  Georgia  and  Florida  Railroad  Company,  having  power,  by  its 
charter,  to  construct  a  railroad  from  Albany  to  Thomasville,  Oeonna,  and 
from  Thomasrille  to  the  Florida  line,  and  also  power  to  purchase  and  sell  all 
Idnds  of  property  of  every  nature  and  quality,  and  to  incorporate  its  stock 
with  that  of  any  other  company,  contracted  with  the  Albany  and  Gulf 
Railroad  GompanT  to  construct  its  road  from  Thomasville  to  Albany,  and  to 
sell  and  deliver  it  to  the  latter  company  in  sections  as  completed,  together 
with  the  franchise  of  using  the  same,  and  to  incorporate  its  stock  created  for 
building  said  road  with  that  of  the  Albany  and  Gulf  Railroad  C!ompaDj. 
AU,  that  this  contract  was  not  ultra  vires. 

The  Albany  and  Gulf  Railroad  Company  had  the  same  general  power, 
except  that  of  incorporating  its  stock  with  that  of  other  companies,  and  had 
the  n^ht  under  its  charter  also  to  construct  a  railroad  from  Thomasville  to 
Georgia.  Held^  that  it  was  not  acting  ultra  vires  to  make  the  purchsae  of 
said  road  and  f rancluses  as  above  stated,  and  to  pay  for  the  same  by  iBsuing 
its  own  stock  therefor,  which  was  delivered  to  and  accepted  by  the  contrac- 
tors in  lien  of  the  stock  of  the  South  Georgia  and  Florida  Railroad  Company, 
whidi  latter  stock  they  had  subscribed  for  and  agreed  to  take  in  payment 
for  the  work  of  construction. 

When  a  railroad  company  has  the  right  of  constructing  a  particular  line  of 
railroad,  with  general  power  to  purchase  all  kinds  of  property,  of  whateTer 
nature  or  kind,  it  may  purchase  from  another  company  a  road  constructed 
upon  that  line,  if  the  latter  company  had  power  to  sell  and  dispose  of  the 


As  a  general  rule,  a  corporation  cannot^dispose  of  its  franchises,  nor  a  rail- 
road company  its  road,  without  legislative  authority;  but  in  this  case  it  was 
Md  that  the  legislative  authority  existed. 

Prior  to  the  purchase  of  the  railroad  the  Albany  and  Gulf  Railroad  Com- 
pany had  executed  a  trust  deed  by  way  of  mortgage  upon  all  its  railroad  and 
property  acquired  or  to  be  acquired.  BbUL  that,  inasmuch  as  the  road  pur- 
chased was  within  its  chartered  limits,  and  might  have  been  constructed  )i 
it  had  not  been  purchased,  the  mortgage  extended  to  and  covered  the  said 
road,  when  purchased,  the  same  as  it  would  have  done  had  the  company  it- 
self constructed  it. 

The  contractors  who  built  the  road  and  accepted  in  payment  therefor  the 
stock  of  the  Atlantic  and  Gulf  Railroad  Company  in  lieu  of  that  of  the 
South  Georgia  and  Florida  Railroad  Company,  and  the  assignees  and  pur- 
chasers of  said  stock,  after  the  transaction  between  the  two  companiee  has 
been  carried  into  effect  and  the  road  has  been  possessed  and  operated  by  the 
Atlantic  and  Gulf  Railroad  Company  for  several  years,  are  estopped  from 
claiming  the  right  to  be  regarded  as  stockholders  of  the  South  Georgia  and 
Florida  Railroad  Company,  or  as  preferred  creditors  as  against  the  nulroad 
itself.  Having  voluntuily  accepted  the  position  of  stockholders  of  the  pur- 
chasing company,  they  cannot  question  the  validity  of  the  transaction  ad- 
versely to  it,  or  to  the  mortgage  given  by  it,  covering  the  road  in  questiott. 

The  stock  thus  issued  and  accepted  was  preferred  stock,  on  whicn  interest 
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ms  payable.  HM,  that  the  holders  thereof,  and  their  aasigns,  having  ac- 
cepted it,  and  received  interest  on  it  for  several  years,  are  estopped  from 
questioning  the  power  of  the  company  to  issue  such  preferred  stock. 

The  South  Georsia  and  Florida  Railroad  Company,  having  received  all  it 
stinulated  for,  and  having  incorporated  its  stock  with  that  of  the  Albany 
sna  Qulf  Railroad  Company,  by  accepting  the  stock  of  that  company  in 
lieu  of  issuing  its  own  stock,  ana  being  in  »ct  amalgamated  therewitn  so  far 
as  the  road  m  question  is  concerned,  has  no  ffroond  to  complain  that  the 
terms  of  the  contract  have  not  been  fulfilled  oy  the  Atlantic  and  Gulf 
Railroad  Company.  It  has  lost  nothing.  It  has  not  incurred  any  liability 
which  is  not  protected  by  first  liens  on  the  road,  the  priority  of  which  is  con- 
ceded by  aU  parties. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Geoegia. 
"W.  W.  Montgomery,  for  appellants. 
W.  S.  Chisholm  and  B.  Failigant,  for  appellees. 

Bradley,  J. — This  case  arises  upon  a  bill  filed  by  Morris  K. 
Jesnp,  as  surviving  trustee,  for  the  foreclosure  of  a  deed  of  trust  in 
the  nature  of  a  mortgage,  bearing  date  of  December  20th,  1867, 
given  by  the  Atlantic  and  Gulf  ludlroad  Company  of  Georgia  to 
said  Jesup  and  one  Gardner  (since  deceased)  to  secure  the  payment 
of  certain  bonds  of  the  company  to  the  amount  of  $2,000,000,  pay- 
able in  1897,  with  interest.  The  bill  was  filed  February  15th,  1877, 
and  on  the  19th  of  the  same  month  receivers  were  appointed  to 
take  charge  of  the  mortgaged  property,  being  a  railroad  of  the 
company,  with  its  rolling  stock  and  machinery.  A  supplemental 
bill  was  filed  on  the  20th  of  April,  1877.  The  only  defendant 
named  in  either  bill  was  the  Atlantic  and  Gulf  Eailroad  Com- 
pany. The  premises  sought  to  be  foreclosed  were — First,  the  main 
line  of  the  company's  road,  extending  from  Savannah  south- 
westerly and  westerly  to  Bainbrid^e,  in  Georgia,  a  distance  of  about 
337  miles ;  secondly,  a  branch  road,  extending  from  Dupont  to  the 
Florida  line,  about  32  miles,  connecting,  thirdly,  with  a  short  road 
in  Florida,  extending  to  Live  Oak,  in  that  State,  which  the  com- 
pany held  and  operated  under  a  lease ;  fourthly,  a  branch  road 
about  58  miles  in  length,  extending  from  Thomasville,  on  the  main 
line,  northerly  to  Albany,  Georgia;  fifthly,  two  other  small 
branches  at  Savannah,  one  connecting  the  main  line  with  wharves 
on  the  Savannah  river,  and  the  other  connecting  it  with  the 
Savannah  and  Charleston  Bailroad.  The  Thomasville  branch  was 
purchased  from  the  South  Georgia  and  Florida  Eailroad  Company 
m  1868  (shortly  after  the  giving  of  the  mortgage  in  suit)  for  the 
purpose  of  extending  the  line  to  Albany ;  whicn  branch  was  subject 
to  certain  bonds  and  mortgages  issued  by  the  latter  company,  hav- 
ing a  hen  paramount  to  the  mortgage  in  suit.  The  other  branches 
were,  in  lite  manner,  severally  subject  to  certain  prior  mortgages, 
given  for  purchase  money  or  construction,  and  having  a  para- 
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mount  lien.  The  bill  conceded  the  priority  of  the  several  liens. 
The  defendant  answered,  specifying  the  liens  on  its  property  prior 
to  that  of  the  mortCTge,  and  insisting  that  it  would  oe  inequitable 
to  foreclose  and  sell  at  that  time,  although  consenting  to  the  ap- 
pointment of  receivers. 

On  the  22d  of  April,  1878,  Branch,  Sons  &  Co.  and  others 
(who  are  appellants  here)  petitioned  for  and  obtained  leave  to  in- 
tervene pro  mteresse  suo,  claiming  to  be  preferred  creditors  of  the 
Atlantic  and  Gulf  Eailroad  Company,  as  to  the  proceeds  and 
earnings    of    the    South    Geoma    and  Florida    Eailroad;    that 
is,  the  branch  from  Thomasvilte  to  Albany.     By  amendment  to 
to  the  petition  the  South  Georgia  and  Florida  Bailroad  Company 
was  also  made  a  party,  and  a  prayer  was  added  to  have  declared 
void  the  sale  of  tne  said  branch  road  and  for  its  restoration  to  the 
South  Georgia  and  Florida  Bailroad.    By  their  petition  of  inter- 
vention the  appellants  insisted  that  the  lien  of  the  mortgage  sought 
to  be  foreclosed  does  not  cover  the  branch  aforesaid;  that  the 
petitioners  and  others  are  holders  of  certificates  of  special  guaran- 
teed 7  per  cent  stock  of  the  Atlantic  and  Gulf  Bailroad  Company 
to  the  amount  of  some  $300,000,  of  which  the  petitioners  own 
$56,100 ;  that  these  certificates  were  issued  by  tne  Atlantic  and 
Gulf  Bailroad  Company  under  a  contract  with  the  South  Georgia 
and  Florida  Bailroad  Company,  dated  January,  1869,  for  the  con- 
struction of  its  road  from  Thomasville  to  Albany  ;  a  copy  of  which 
contract  and  certain  modifications  of  it,  and  a  copy  of  one  of  the 
certificates,  were  annexed  to  the  petition.     The  petitioners  further 
contended  that  the  earnings  of  that  branch  road,  if  kept  by  them- 
selves, would  be  sufficient  not  only  to  pay  the  interest  on  the  pre- 
ferred bonds  of  the  South  Georgia  and  Florida  Bailroad  Company, 
but  to  pay  the  interest  on  said  certificates ;  that  the  guaranteed  scrip 
was  given  for  the  purchase  of  the  South  Georgia  and  Florida  Bail- 
road, and  was  distributed  among  the  contractors  who  built  it  in 
payment  for  their  labor ;  that  it  is  in  eflEect  the  promissory  notes 
of  the  Atlantic  and  Gulf  Bailroad  Company,  and  that  the  holders 
could  proceed  by  attachment  if  the  property  of  that  company  were 
not  in  the  hands  of  receivers ;  and  after  making  further  averments 
as  to  the  solvency  of  the  South  Georgia  and  Florida  Bailroad  Com- 
panv,  if  it  stood  alone,  unconnected  with  the  Atlantic  and  Gulf 
Bailroad  Company,  the  petitioners  prayed  for  themselves,  and  the 
other  holders  of  certificates,  to  be  examined  pro  interesse  suo  touch- 
ing their  alleged  paramount  claim  upon  the  proceeds  of  the  South 
Geoma  and  Florida  Bailroad  after  payment  of  interest  on  its  bonds, 
and  tor  an  order  directing  such  examination  before  the  master,  and 
for  other  directions. 

In  the  amended  petition  the  petitioners  averred  that  the  original 
holders  of  the  certificates  of  preferred  stock  before  mentioned  were 
subscribers  to  the  capital  stock  of  the  South  Georgia  and  Florida 
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Bailroad  Company,  and  paid  their  subscriptions  by  work  done  on 
the  road,  for  which  they  received  the  said  certificates  of  preferred 
stock  in  the  Atlantic  and  Gulf  Hailroad  Company,  and  that  the 
present  holders  are  bona  fide  purchasers  of  said  scrip,  except  in 
some  instances  where  the  oriffmal  holders  have  not  parted  with 
their  scrip ;  and  they  alleged  Uiat  when  the  contracts  between  the 
two  companies  were  executed  it  was  supposed  that  they  had  power 
to  enter  into  the  same ;  but  that  they  are  now  advised  that  the  con- 
tracts were  ultra  vires  and  void,  and  they  prayed  arecission  and  the 
cancellation  thereof ;  but  if  the  court  should  decree  that  the  con* 
tract  only  amounted  to  a  lease  of  the  road  (which  they  conceded 
would  not  be  ultra  vires),  then  they  prayed  that  it  may  oe  rescinded 
for  non-compliance  with  its  terms,  and  tiie  inability  of  the  Atlantic 
and  Gnlf  Kailroad  Company  to  comply  therewith.  But  if  the 
court  should  think  there  was  a  valid  contract  of  sale,  then  they  re- 
peated their  prayer  to  be  decreed  to  have  a  first  lien  on  the  pro- 
ceeds of  the  road  after  the  mort^a^es  executed  thereon  by  the 
South  Georgia  and  Florida  Eailroad  Company,  and  for  a  separate 
sale  of  that  road  subject  to  said  mortgages. 
The  first  contract  referred  to  in  the  petition  bore  date  June  19th, 

1868,  and  nrovided  that  the  South  Georgia  and  Florida  Bailroad 
Company  snould  complete  its  road  from  Thomasville  to  Albany, 
and  turn  it  over  in  sections,  as  completed,  to  the  Atlantic  and  Gulf 
Bailroad  Company,  and  that,  when  completed  to  Albany,  the  stock 
of  the  South  Georgia  and  Florida  Bailroad  Company  should  be  in- 
corporated with  the  stock  of  the  Atlantic  and  Gulf  Kailroad  Com- 
pany, and  that  interest  at  the  rate  of  7  per  cent  per  annum  on  the 
actusJ  cost  of  the  road  should  be  paid  as  well  before^uch  incorpora- 
tion of  stock  as  on  said  stock  after  its  incorporation ;  and  that,  when 
the  stock  should  be  thus  incorporated,  all  the  rights,  privileges,  and 
franchises  of  the  South  Georgia  and  Florida  Eailroaa  Company,  so 
far  as  related  to  the  road  from  ThomasviUe  to  Albany,  should  vest 
in  the  Atlantic  and  Gulf  Bailroad  Company,  and  said  road 
should  be  a  branch  of  the  Atlantic  and  Gult  Boad.  This  contract 
was  modified  by  another  contract  made  January  15, 1869,  which 
recited  that  the  legislature  of  the  State  had  passed  an  act  authoriz- 
ing the  State  to  indorse  the  bonds  of  the  South  Georgia  and  Florida 
Bailroad  Company  to  the  amount  of  $8000  per  mile ;  and  that  the 
Atlantic  and  Gulf  Bailroad  Company  consented  to  the  issue  of 
said  bonds,  and  a  first  mortgage  to  secure  them,  and  guaranteed  their 
payment;  and  it  was  stipulated  that  the  amount  of  said  bonds 
should  be  deducted  from  the  amount  of  preferred  stock  to  be  issued 
to  the  South  Georgia  and  Florida  Bailroad  Company  for  the  con- 
struction of  the  road.     Another  agreement,  made  September  1, 

1869,  authorized  the  further  issue  of  bonds  by  the  South  Georgia 
and  Florida  Bailroad  Company  to  the  amount  of  $200,000,  to  oe 
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secuFed  by  a  second  mortgage  on  the  road,  and  guaranteed  by  the 
Atlantic  and  Onlf  Eailro^  Company. 

The  road  appears  to  have  been  completed  to  Albany  prior  to 
October,  1870.  On  the  tenth  of  that  month  the  following  resolu- 
tion was  passed  by  the  board  of  directors  of  the  South  Georgia  and 
Florida  Kailroad  Company : 

"  Whereas,  the  Soutii  Geor^a  and  Florida  Railroad  Company 
entered  into  an  agreement  with  the  Atlantic  and  Gulf  Bailroad 
Company,  on  the  nineteenth  day  of  June,  1868,  by  which  a  tran& 
f  er  of  the  said  South  G^rgia  and  Florida  Railroad  was  to  be  made 
(that  is,  all  of  said  road  between  Thomasville  and  Albany)  upon 
certain  conditions  therein  stipulated,  all  of  which  will  more  fully 
appear  by  reference  to  said  agreements ;  and  whereas,  the  South 
Georna  and  Florida  Railroad  nas  been  completed  to  East  Albany 
and  the  same  has  been  turned  over  to  the  AUantic  and  Gulf  Rail- 
road Company,  and  which  is  now  being  operated  by  said  Atlantic 
and  Gulf  Kailroad  Company ;  and  whereas,  the  president  of  the 
Atlantic  and  Gulf  Railroad  Company  has  signified  his  willingness 
to  receive  said  road  finished  to  East  Albany;  and  whereas,  the 
South  G^rgia  and  Florida  Railroad  Company  have  made  up  the 
entire  cost  of  said  road  and  made^  affidavit  certificate  under  oath  as 
prescribed  by  said  agreement, — it  is  therefore  resolved  that  the 
president  of  this  road  proceed  to  Savannah,  submit  his  estimates 
and  certificates,  and  aemand  and  receive  the  guaranteed  stoc^ 
agreed  to  be  given  to  the  South  Georgia  and  Florida  Railroad 
stockholders  under  said  agreements  in  terms  of  the  several  agree- 
ments made  by  the  South  Geo^a  and  Florida  Railroad  Company 
with  said  Atlantic  and  GuH  l^dlroad  Company.  Resolved,  far- 
ther, that  the  president  be,  and  he  is  hereby,  authorized  to  make, 
execute,  and  oeliver  all  papers  necessair  to  carry  out  and  fulfil 
said  agreements  for  a  transfer  of  so  mucn  of  said  South  G^rgia 
and  ^orida  Railroad  as  lies  or  is  located  between  Thomasville  and 
Albany,  specially  reserving  the  other  franchise  or  rights  of  build- 
ing and  equipping  a  railroad  from  Thomasville  to  the  Florida  line 
tmder  the  charter  of  the  South  Georgia  and  Florida  Railroad  Com- 
pany.*' 

This  resolution  was  duly  carried  into  eJSect  shortly  after  its  adop- 
tion, as  appears  by  a  final  contract  executed  in  due  form  between 
the  companies,  bearing  date  January  8, 1876,  which  recited  the 
several  prior  contracts,  and  the  said  resolutions,  and  the  fact  of 
their  acceptance  and  of  the  performance  and  fulfilment  of  the 
same,  and  by  which  the  South  Georsia  and  Florida  Railroad  Com- 
pany made  a  formal  conveyance  to  tne  Atlantic  and  Gulf  Railroad 
Company,  its  successors  and  assigns,  forever,  of  so  much  of  the 
South  Georgia  and  Florida  Railroad  as  lies  or  is  located  between 
Thomasville  and  Albany,  with  all  the  appurtenances  thereof,  in- 
cluding the  franchises  of  the  South  Georgia  and  Florida  Railroad 
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Company  to  construct  and  use  the  same.  The  certificates  of  stock 
issued  by  the  Atlantic  and  Gulf  Kailroad  Company  in  pursuance 
of  said  contract  were  regular  scrip  certificates  for  preferred  stock 
in  that  company,  in  the  following  form :  . 

"  Atlantic  and  Gulf  Railroad,  Georgia.  Special  guaranteed  7 
per  cent  stock  issued  under  a  contract  with  the  South  Georgia  and 
Florida  Railroad  Company,  bearing  date  Januaiy  2,  1869,  for  the 
construction  oithe  South  Georgia  and  Florida  Railroad.  This  is 
to  certify  that  Branch  &  Sons,  or  bearer,  is  entitled  to  66  shares, 
on  whicn  the  par  value  of  $100  has  been  paid,  of  the  special  stock 
of  the  Atlantic  and  Gulf  Railroad  Company,  on  which  interest 
from  date  is  perpetually  guaranteed  at  the  rate  of  7  per  cent  per 
annum,  payaole  semi-annually,  etc.  Witness,  etc.  Sealed,  etc., 
first  day  of  November,  1872. 

[Signed]  John  Sortven,  President. 

"  Attest :  D.  McDonald,  Secretary." 

Ko  evidence  was  taken  in  the  case,  and  the  hearing  was  had  on 
bill  and  answer.  It  was  conceded,  or,  at  least,  not  controverted, 
that  the  interveners  were  holders  of  the  stock  certificates  as  claimed 
in  their  petition,  and  that  said  certificates  originated  in  the  manner 
and  in  fulfilment  of  the  contracts  therein  set  forth.  The  court  be- 
low denied  the  prayer  of  the  interveners  and  dismissed  the  petition, 
and  went  on  to  mi&e  a  final  decree  in  the  cause,  ordering  a  fore- 
closure and  sale  of  the  railroad  of  the  Albany  and  Gulf  Kailroad 
Company,  with  all  its  branches,  including  the  branch  from  Thom- 
asvilfe  to  Albany,  subject,  however,  to  aJS  prior  mortgage  liens,  in- 
cluding the  first  and  second  mortgages  on  the  Thomasvule  branch. 
From  this  decree  the  interveners  nave  appealed. 

The  questions  raised  by  the  appellants,  as  stated  in  their  brief, 
are  as  follows : 

(1)  Was  the  sale  of  a  part  of  the  South  Geor^a  and  Florida 
Railroad  and  its  franchises  to  the  Atltmtic  and  Gulf  Railroad  void 
as  against  public  policy  and  ultra  vires  t 

(^  If  not,  did  the  contract  amount  to  anything  more  than  a 
lease? 

(8)  If  it  was  a  sale,  are  not  the  South  Georgia  and  Florida  Rail: 
road  Company  and  other  interveners  vendors  with  the  purchase 
money  unpaid,  and  hence  entitled  to  assert  their  right  of  attach- 
ment upon  the  property  sold,  in  preference  to  the  claims  of  the 
mortgage  creditors  of  the  vendee,  the  Albany  and  Georgia  Railroad 
Company  f 

(4)  If  the  interveners  are  not  entitled  to  attach  as  vendors,  are 
they  not  creditors  of  the  Albany  and  Gulf  Railroad  Company,  and 
entitled  to  be  paid  out  of  property  of  the  debtor  which  is  not  cov- 
ered by  the  mortgage ;  and  in  this  case  does  the  mortgage  cover 
the  South  Georgia  and  Florida  Railroad? 
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If  only  stockholders,  can  they  not  object  to  the  sale  of  the  South 
Gteorgia  and  Florida  Railroad  under  the  present  proceedings  ? 

The  coort  below  was  of  opinion  that  the  sale  and  purchase  of  the 
road  was  not  void,  nor  ultra  vires  of  the  two  contracting  companies, 
without  examining  the  Question  of  the  right  of  the  appellants  to 
contest  the  validity  of  tne  transaction.  We  will  proceed  to  give 
some  examination  into  that  question. 

The  appellants  are  stockholders  of  the  Atlantic  and  Gnlf  Bail- 
road  Company.  Their  stock  is  preferred  stock,  it  is  true,  entitling 
them  to  interest  on  its  face  before  any  dividends  can  be  made  to 
the  common  stockholders.  But  this  is  not  inconsistent  with  its  be- 
ing stock.  It  is  a  very  common  thing  in  this  country  to  issue 
stock  of  this  kind.  The  interest  accruing  thereon  is  in  the  nature 
of  preferred  dividend,  and  is  sometimes  so  called.  Though  after 
it  has  accrued  it  may  become  a  debt,  so  also  does  a  dividend  be- 
come a  debt  after  it  nas  been  declared  and  has  become  payable.  It 
has  no  priority  over  other  debts,  if,  indeed,  it  has  an  equality  with 
them.  And  this  position,  as  stockholders  of  the  Atlantic  and  Gulf 
Bailroad  Company,  was  voluntarily  assumed  by  the  appellants. 
This  is  true,  both  of  those  who  purchased  their  stock  at  second 
hand,  and  of  those  who  originally  received  the  stock.  They  prob- 
ably deemed  it  to  their  interest  to  accept  payment  for  their  work 
in  this  form.  But  a^n,  not  only  are  they  stockholders  in  the 
Atlantic  and  Gulf  Bailroad  Company,  but  the  acceptance  of  the 
stock  was  an  acknowledgment  of  the  validity  of  the  contract  be- 
tween the  two  companies.  The  issue  of  the  stock  was  in  part  per- 
formance of  that  contract,  and  this  appears  upon  the  face  of  the 
certificates.  After  thus  acquiescing  in  the  purchase  by  the  Atlan- 
tic and  Gulf  Bailroad  Company  of  the  branch  railroad  in  question^ 
and  of  the  amalgamation  of  stock  incident  to  said  purchase,  and 
after  the  possession  and  use  of  said  road  and  its  franchises  by  the 
said  company  as  a  part  of  its  road  system  for  a  period  of  several 
years,  thfe  appellants  are  estopped  from  questioning  the  validity  of 
said  transaction,  and  cannot  now  repudiate  their  character  of  stock- 
holders of  the  Atldntic  and  Gulf  Bailroad  Company,  and  assume 
that  of  stockholders  of  the  South  Georgia  and  Florida  Bailroad 
Company.  To  sustain  such  a  course  on  their  part  would  have  the 
effect  of  ripping  up  and  unravelling  a  thousand  transactions  which 
have  taken  place  on  the  basis  of  the  purchase  and  amalgamation 
referred  to.  Whatever  right  the  State  may  have  to  inquire  into 
the  validity  of  such  purchase  and  amalgamation,  certainly  the  ap- 
pellants have  no  right  in  law  or  in  equity  to  question  it.  In  law, 
tliey  are  stockholders  of  the  purchasing  company,  in  which  char- 
acter they  neither  can  nor  do  ask  anv  relief ;  in  equity,  they  are 
participators  in  the  face  of  all  the  world  in  a  transaction  which  is 
conceded  to  have  been  fair  and  supposed  to  be  lawful  at  the  time, 
and  u{>ou  tlie  faith  of  which  numberless  transactions  in  businesBi 
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and  in  the  stock  and  bonds  of  the  purchasing  company^  have  un- 
doubtedly been  entered  into.  To  sive  to  the  appellants  relief  in 
AUjr  form  in  which  it  is  asked,  would  be  attended  with  injaiy  and 
injustice  to  others  who  have  innocently  confided  in  the  acts  of  the 
appellants  and  their  associates.  We  might  safely  stop  here  and 
■amrm  the  decree  below  on  this  coosideration  alone.  !But  as  our 
view  of  the  other  questions  which  have  been  raised  leAds  to  the 
;8ame  result,  it  may  be  proper  to  state  the  reasons  therefor. 

The  first  i*elates  to  the  power  of  the  two  companies  to  enter  into 
the  arran^ment  for  the  sale  and  nurchase  of  the  Thomasville 
"branch.  The  power  of  the  South  (Georgia  and  Florida  Railroad 
■Company  to  sell  the  road  depends  upon  its  charter,  which  took  its 
■origin  in  an  act  of  the  legislature  approved  January  22d,  1852,  cre- 
ating the  Georgia  and  Florida  Kaiiroad  Company,  with  power  to 
construct  a  railroad  from  Oglethorpe,  or  some  other  point  on  the 
iSonthwestern  Eailroad,  to  Albany ;  also  with  power  to  construct 
a  railroad  from  Albany  to  Thomasville,  and  from  thence  to  the 
Florida  line  in  the  direction  of  Tallahassee ;  also  a  plank  or  mac- 
adamized road  in  connection  with  the  railroad ;  ana  for  the  pur- 
pose of  constructing  said  road  or  roads,  procuring  right  of  way, 
and  managing  all  its  affairs,  the  said  company  was  invested  with 
the  same  powers  and  privileges  granted  to  the  Savannah  and  Al- 
bany Railroad  Company,  not  inconsistent  therewith ;  and  it  was 
enacted  that  the  said  Georgia  and  Florida  Railroad  Company 
might  at  any  time  incorporate  their  stock  with  the  stock  of  any 
other  company  on  such  terms  as  might  be  mutually  agreed  upon. 
The  company  was  further  authorized,  from  time  to  time,  to  deter- 
mine the  amount  of  stock  necessary  to  cai*ry  out  its  purposes  and 
the  construction  of  said  road  or  roads.  The  powers  given  in  this 
•charter  by  adoption  and  reference  to  the  charter  of  the  Savannah 
and  Albany  Railroad  Company  consisted,  as  expressed  in  the  chailer 
•of  the  latter  company,  of  all  the  rights,  privileges,  and  immunities 
which  by  the  laws  of  Georgia  were  held  or  enjoyed  by  any  incor- 
porated railroad  company  or  companies  in  the  State;  and  by  a 
reference  to  prior  existing  charters  we  find  that,  so  far  as  relates 
to  the  question  in  hand,  these  powers  were,  "  To  have,  purchase, 
possess,  enjoy,  and  retain  lands,  rents,  hereditaments,  tenements, 
goods,  chattels,  and  effects,  of  whatsoever  kind,  nature,  or  quality 
tne  same  may  be,  and  the  same  to  sell,  grant,  demise,  alien,  or  dis- 
pose of." 

All  the  powers  thus  given  to  the  Geoma  and  Florida  R.  R.  Co. 
in  1852  were  conferred  upon  the  South  Georgia  and  Florida  R.  R. 
Co.  by  an  act  passed  December  22d,  1857.  By  this  act  the  South 
Georgia  and  Florida  R.  R.  Co.  was  created,  and  the  line  of  road 
which  the  Georgia  and  Florida  Co.  was  authorized  to  construct  from 
Albany  to  Thomasville,  and  thence  to  the  Florida  line,  was  sepa- 
rated from  the  rest  and  granted  to  the  South  Georgia  and  Florida 
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K.  R.  Co.,  which  company  was  invested  with  the  usual  powers  to 
purchase,  hold,  and  convey  property,  real  and  personal,  and  with 
specific  power  to  construct  a  raibx>ad  from  Aloany  *'  to  Thomas- 
ville,"  "  and  from  Thomasville  to  any  point  on  the  Florida  line," 
and  to  connect  with  any  other  road  at  such  points  as  they,  should 
deem  best ;  and  it  was  enacted  '^  that  the  provisions  of  the  act  in- 
corporating the  Georgia  and  Florida  R.  R.  Co.,  so  far  as  applicable, 
shall  be  applied  to  said  South  Greorgia  and  Florida  R.  R.  Co."  By 
reference  and  adoption,  therefoi'e  the  latter  company  became  in- 
vested with  all  the  authority  and  power,  in  rerard  to  the  line 
between  Albany  and  Thomasville,  and  between  xhomasville  and 
the  Florida  line,  which  had  been  conferred  upon  the  Georgia  and 
Florida  R.  R.  Co.  It  seems  to  us  clear  that  these  powers  were 
sufficient  to  enable  the  company  to  sell  its  road  and  franchises  to 
any  company  competent  to  purchase  them.  As  a  general  rule,  it 
is  true,  a  railroad  company,  with  only  the  ordinary  power  to  con- 
struct and  operate  its  road»  cannot  dispose  of  it  to  another  com- 
pany. Legislative  aid  is  necessary  to  that  end.  But  this  company 
had,  by  its  charter,  express  power  to  incorporate  its  stock  with  the 
stock  of  any  other  company.  This  power  has  an  enlarging  effect 
upon  the  ordinary  power  to  sell  and  dispose  of  property  bexonging 
to  the  company.  Generally,  the  power  to  sell  and  disjK)8e  has 
reference  only  to  transactions  in  the  ordinary  course  of  business  inci- 
dent to  a  railroad  company,  and  does  not  extend  to  the  sale  of  the 
railroad  itself,  or  of  the  franchises  connected  therewith.  Outlying 
lands,  not  needed  for  railroad  uses,  may  be  sold.  Machinery  and 
other  personal  property  may  be  sold.  But  the  road  and  franchises 
are  generally  inalienable ;  and  they  are  so  not  only  because  they  are 
acquired  by  legislative  grant,  or  in  the  exercise  oi  special  authority 
given,  for  the  specific  purposes  of  the  incorporatmg  act,  but  be- 
cause they  are  essential  to  the  fulfilment  of  those  purposes ;  and 
it  would  be  a  dereliction  of  the  duty  owed  by  the  corporation  to 
the  State  and  to  the  public  to  part  with  them.  But  wnere,  as  in 
this  case,  power  is  given  to  incorporate  the  capital  stock  with  the 
stock  of  any  other  company,  a  very  large  addition  is  made  to  the 
ordinary  powers  granted  to  a  company. 

In  this  country,  the  creation  and  exercise  of  such  a  power  is  well 
understood.  It  contemplates  not  only  the  possible  transfer  of  the 
railroad  and  its  franchises  to  another  company,  but  even  the  ex- 
tinguishment of  the  corporation  itself,  and  its  absorption  into  a 
different  organization.  The  greater  power  of  alienating  or  extin- 
guishing all  its  franchises,  including  its  own  being  and  existence, 
contains  the  lesser  power  of  alienating  its  road  and  the  franchises 
incident  thereto  and  necessary  to  its  operation.  Its  power  of 
alienation  and  sale  extends  to  a  class  of  subjects  to  which  it  does 
not  ordinarily  apply.  In  view  of  tlie  large  power  thus  conferred 
upon  the  South  Georgia  and  Florida  R.  K.  Co.,  we  cannot  doubt 
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that  it  had  foil  power  to  enter  into  the  arrangement  made  with  the 
Atlantic  and  Gulf  R.  R.  Co.  for  the  transfer  of  that  portion  of  its 
line  extending  from  Albany  to  Thomasville,  including  the  fran- 
chise of  constructing  and  using  the  same,  and  an  incorporation  of 
all  its  stock  issued  lor  the  construction  of  said  road  witn  the  stock 
of  the  latter  company. 

It  is  true  that  the  South  Georgia  and  Florida  R.  R.  Co.  did  not 
part  with  its  entire  franchise.  !rower  was  given  to  it  by  its  char- 
ter to  construct  a  road  from  Thomasville  to  the  Florida  line  (being 
a  distance  of  about  iifteen  miles  due  south),  and  to  connect  with 
any  other  road  at  such  points  as  it  might  deem  best.  But  this  ex- 
tension is  mentioned  as  a  distinct  enterprise,  has  never  been  entered 
upon,  and  would  have  no  value  without  a  connection  with  some 
railroad  in  Florida,  for  which,  so  far  as  appears,  no  authority  has 
thus  far  been  accorded  by  that  State.  The  authority  to  make  it  is 
nominal  only,  if  it  has  not  entireljr  expired  by  lapse  of  time  ;  and 
eould  be  of  little  use  to  the  Atlantic  and  Gulf  R.  K.  Co.,  which  had 
a  connection  of  its  own  with  the  Florida  system  of  railroads  at 
lave  Oak.  The  retention  of  this  nominal  franchise  by  the  South 
Georgia  and  Florida  R.  R.  Co.,  which  hajs  never  issued  any  capital 
stock  under  it,  or  with  a  view  to  its  use,  seems  to  be  in  reality  a 
mere  shadow  without  any  substance.  All  the  capital  stock  which 
the  company  ever  provided  for  was  that  which  went  to  the  build- 
ing of  the  road  from  Thomasville  to  Albany,  and  that,  at  its  very 
inception,  was  incorporated  with  the  stock  of  the  Albany  and  Guff 
II.  R.  Co.;  the  stock  of  the  latter  company  being  issued  and  ac- 
cepted in  the  place  of  it.  So  that,  in  truth,  the  terms  of  the  char- 
ter have  been  literally  carried  out.  At  all  events,  we  think  that 
the  arrangement  maae  with  the  latter  company  was  within  the 
powers  given  to  the  South  Georgia  and  Florida  R.  R.  Co.;  and  this 
arrangement  was  fully  assented  to  and  acquiesced  in  by  every  sub- 
8criber  to  its  stock,  as  before  mentioned. 

In  this  connection  it  is  proper  to  notice  a  fact  which  has  been 
referred  to  by  the  counsel  of  the  appellants  in  support  of  his  views, 
but  which  seems  to  us  corroborative  of  the  view  which  we  have 
taken  of  the  powers  of  the  South  Georgia  and  Florida  R.  R.  Co.  The 
original  route  authorized  to  be  taken  by  its  parent  company,  the 
Georgia  and  Florida  R.  R.  Co.,  extendea,  as  we  have  seen,  from 
Oeletnorpe,  or  some  other  point  on  the  Southwestern  Railroad,  to 
Albany,  with  authority  also  to  constract  a  railroad  from  Albany  to 
Thomasville,  and  from  thence  to  the  Florida  line.  Afterwards,  as 
we  have  also  seen,  in  December,  1857,  the  South  Georgia  and  Florida 
R  R.  Co.  was  created,  and  that  portion  of  the  route  extending 
from  Albany  southward  to  Thomasville  and  the  Florida  line  was 
transferred  to  the  latter  company,  with  all  the  general  powers  of 
the  parent  company,  among  which  was  the  power  to  incorporate 
its  stock  with  that  of  any  oSier  company.     The  northern  part  of 
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the  original  route,  extending  from  Albany  northward  toAmericns, 
a  point  of  connection  with  the  Southwestern  Bailroad,  still  re^ 
mained  under  the  original  charter ;  and  this  pai-t  (between  thirty 
and  forty  miles  in  len^h)  was  afterwards  transferred  to  the  South- 
western B.  R.  Co.  wim  an  incorporation  of  stock,  similar  to  what 
was  done  by  the  South  Georgia  and  Florida  R  E,  Co.  with  the 
southern  part  of  the  line.  But  it  seems  that  the  Southwestern  K 
K.  Co.  had  not  sufficient  unissued  stock  to  pay  for  the  road  thus 
acquired.  Whereupon  an  act  was  passed  by  the  le^slatnre  "to 
amend  the  charter  of  the  Southwestern  B.  K.  Co.,  and  to  authorize 
an  increase  of  the  capital  stock  of  said  company,"  etc.,  by  which, 
after  reciting  the  power  given  to  the  Georgia  ana  Florida  K.  R.  Co. 
to  incorporate  its  stock  with  the  stock  of  any  other  company,  fur- 
ther recited  that  the  latter  company  had  agreed  with  tne  Soutib- 
westem  R.  R.  Co.  to  incorporate  its  stock  with  the  stock  of  that 
company,  and  had  delivered  its  railroad  running  from  Americas  to 
Albany  to  the  Southwestern  R.  R.  Co.,  and  hm  received  stodc  of 
the  said  company  to  the  amount  of  near  $500,000,  and  that  it 
thereby  became  necessary  to  increase  the  capital  stock  of  said 
Southwestern  R.  R.  Co.  It  was  therefore  enacted  that  the  latter 
company  be  authorized  to  issue  stock  in  addition  to  the  amount 
mentioned  in  its  charter  for  any  sum  not  exceeding  $500,000, 
and  that  the  road  from  Americus  to  Albany  should  be  considered 

8 art  and  parcel  of  the  road  of  the  Southwestern  R.  R.  Co.,  and  be 
able  to  pay  to  the  State  the  same  tax  that  the  rest  of  the  South- 
western K.  R.  Co.  was  liable  to  pay.  This  arrangement,  which 
the  legislature  thus  enabled  the  Southwestern  R.  R.  Co.  to  caiTy  out 
(and  in  doing  so  recognized  its  validity),  was  precisely  similar  to 
that  which  had  been  made  between  the  South  Georgia  and  Florida 
R.  R.  Co.  and  the  Atlantic  and  Gulf  R.  R,  Co.  in  regard  to  the  road 
from  Albany  to  Thomasville.  The  only  difference  between  the 
two  cases  was  that  the  Southwestern  R.  K.  Co.  had  to  get  power  to 
issue  additional  stock — a  power  which  the  Atlantic  and  Gulf  E.  B. 
Co.  did  not  need,  as  it  already  had  authority  to  issue  the  amount 
of  stock  required  for  carrying  out  its  arrangement  with  the  South 
Georgia  and  Florida  R.  K,  Co.;  at  least,  it  is  so  stated,  and  is  not 
denied,  nor  is  the  contrary  alleged  in  any  of  the  pleadings. 

The  point  taken  in  relation  to  the  issue  of  stock  by  the  Atlantic 
and  Gulf  R.  R.  Co.,  in  payment  of  the  road  purchased  by  it,  is  not 
that  the  company  had  no  power  to  issue  that  amount  of  stock,  but 
that  it  had  no  power  to  issue  preferred  stock.  But  it  hardlj  lies 
in  the  mouth  of  those  who  received  this  stock,  and  who  for  several 
years  accepted  the  interest  guaranteed  to  be  paid  thereon,  to  make 
this  objection,  especially  as  no  other  parties,  neither  the  State  nor 
the  holders  of  the  common  stock,  have  ever  objected  to  the  issue  of 
this  preferred  stock.  Without  entering,  therefore,  into  a  ^iscufi- 
don  of  the  abstract  question  whether  a  railroad  company  may  not 
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issue  a  preferred  stocky  when  done  in  good  faith,  instead  of  issuing 
bonds  to  the  same  amount,  it  is  sufficient  to  say  that  the  appellants 
are  not  in  a  position  to  raise  the  question.  But,  supposing  it  to  be 
shown  that  tne  South  Geoigia  and  Florida  K.  E.  Co.  had  the  power 
to  sell,  had  the  Atlantic  and  Gulf  E.  R.  Co.  the  power  to  buy  the 
road  in  question  ?  The  latter  company  was  fonned  by  the  amalga- 
mation of  two  distinct  companies,  and  became  invested  with  all  tne 
powers  contained  in  the  charters  of  both.  These  companies  were 
— First,  the  Savannah,  Albany  and  Gulf  R.  R.  Co.,  chartered  in 
1847,  under  the  name  of  the  Savannah  and  Albany  R.  R.  Co.;  and, 
secondly,  the  Atlantic  and  Gulf  R.  R.  Co.,  chartered  in  1856.  The 
first  of  these  companies  was  authorized  to  construct  a  railroad  com- 
munication between  Savannah  and  Albany,  bv  such  route  as  the 
company  might  select,  with  such  branch  road  towards  the  north 
and  towards  tlie  south  from  said  road  to  such  point  or  points  as 
they  might  deem  requisite ;  with  power  also,  at  any  time,  to  ex- 
tend said  road  to  any  point  or  points  on  or  across  the  Chattahoo- 
chee River.  Besides  the  ordinary  corporate  powers  given  to  this 
company,  it  was  invested,  as  already  mentioned,  ^^  with  all  the 
rights,  privileges,  and  immunities  which,  by  the  laws  of  Georgia, 
are  held  and  enjoyed  by  any  incorporated  railroad  company  or 
companies."  The  Geor^a  R.  R.  and  Banking  Co.  had  been  char- 
tered in  1835.  Other  railroad  companies  in  Georgia,  then  in  ex- 
istence, had  power  "  to  have,  purchase,  receive,  possess,  enjoy,  and 
retain  lands,  rents,  tenements,  hereditaments,  goods,  chattels,  and 
effects  of  whatsoever  kind,  nature,  or  quality,  and  the  same  to  sell, 

frant,  demise,  alien,  or  dispose  of."  See  charters  of  Georgia  R. 
t.  and  Central  R.  R.  Co.,  Prince,  Dig.  311,  326.  The  second  of 
the  companies  consolidated  as  aforesaid,  to  wit,  the  Atlantic  and 
Gulf  R.  K.  Co.jhad  power  to  construct  a  railroad  from  a  point  in 
Wayne  County,  southwest  of  Savannah,  to  the  western  boundary 
of  the  State  south  of  Fort  Gaines,  being  in  a  general  westerly 
direction  across  the  southern  part  of  the  State ;  but  it  was  provided 
that  the  Savannah,  Albany  and  Gulf  R.  R.  Co.,  as  well  as  the  Bruns- 
wick and  Florida  R.  R.  Co.,  might  join  their  tracks  with  that  of  the 
Atlantic  and  Gulf  R.  R.  Co.  The  latter  company  was  invested  with 
all  the  privileges,  immunities,  and  exemptions  granted  to  the  Cen- 
tral and  to  the  Georgia  R.  R.  Companies,  or  either  of  them. 

The  two  companies.  Savannah,  Albany  and  Gulf,  and  Atlantic 
and  Gulf,  were  consolidated  under  the  name  of  the  latter  company 
by  virtue  of  an  act  passed  in  April,  1863,  by  which  it  was  provided 
that  "  the  several  immunities,  franchises,  and  privileges  granted  to 
said  companies  by  their  original  charters,  and  the  amendments 
thereof,  and  the  liabilities  therein  imposed,  shall  continue  in  force." 
From  these  charters  and  laws  it  appears  that  the  consolidated  com- 
p2ixiy  had  power  to  construct  a  railroad  from  Savannah  to  the  south- 
western border  of  the  State ;  and,  among  other  things,  to  construct 
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a  railroad  communication  between  SaYannah  and  Albany,  and  to 
make  branch  roads  towards  the  north  and  towards  the  south ;  and, 
even  before  the  consolidation,  the  Savannah  and  Albany  Company 
was  anthorized  to  join  its  track  to  that  of  the  Albany  and  Gnlf  Com- 
pany ;  so  that  the  line  of  roads,  as  finally  located,  constructed,  and 
acquired,  including  the  branch  from  Thomasville  to  Albany,  can- 
not be  said  to  have  departed  in  anv  respect  from  the  strict  course 
pointed  ont  and  designated  by  the  charters  of  the  consolidated 
companies.  The  main  line  commences  at  Savannah,  under  the 
charter  of  the  Savannah  and  Albany  Company,  and  runs  south- 
westerly to  Wayne  County,  and  thence,  unaer  both  charters  (for 
both  companies  were  authorized  to  use  the  same  track),  westwardly 
to  Thomasville  and  Bainbridse,  in  the  southwestern  part  of  the 
State,  with  a  branch  running  from  Dupont  towards  the  south  into 
Florida,  and  a  branch  from  Thomasville  towards  the  north  to 
Albany,  forming  a  railroad  connection  between  Savannah  and  Al- 
bany. In  making  the  railroad  connection  between  Savannah  and 
AllJany,  the  original  charter  of  the  Savannah  and  Albany  E.  R  Co. 
could  not  be  construed  to  require  that  this  connection  should  be 
made  by  a  rigidly  straight  line.  The  directors  were  invested  with 
reasonable  discretion  as  to  the  route  to  be  taken ;  and  since  the 
subsequent  legislation  expressly  authorized  the  Savannah  and  Al- 
bany Company  to  join  its  track  with  that  of  the  Albany  and  Gulf 
B.  K.  Co.,  it  is  clear  that  the  line  of  the  latter  company  was  not 
regarded  as  an  improper  departure  for  that  of  the  former.  Indeed, 
by  an  act  passed  in  1857,  the  Albany  and  Gulf  R.  E.  Co.  were  re- 
quired to  set  the  release  of  the  Savannah  and  Albany  Company  of 
its  right  of  way  over  the  line  of  its  contemplated  road,  before  it 
could  have  the  State  subsidy  proposed  to  be  given  to  it;  which 
plainly  shows  that  the  line  of  the  Albany  and  Gulf  road  (which 

{)roperly  lay  through  Thomasville)  was  regarded  as  within  the  fair 
imits  of  the  route  granted  to  the  Savannauu  and  Albany  Company. 
This  being  so,  the  branch  road  from  Thomasville  to  Albany  was 
fairly  within  the  power  and  authority  given  to  the  Savannah  and 
Albany  Company  by  its  original  charter,  to  establish  a  railroad  con- 
nection between  Savannah  and  Albany. 

Then,  since  the  consolidated  company  had  authority  to  construct 
a  railroad  from  Thomasville  to  Albany,  and  to  establisn  the  railroad 
connection  between  Savannah  and  Albany  in  that  way,  and  had  the 

feneral  power  to  pui-chase  and  receive  property  of  every  conceiva- 
le  kind,  nature,  or  quality  (limited,  oi  course,  by  the  general  ob- 
jects of  its  charter),  what  was  to  hinder  its  purchasing  from  the 
South  Georgia  and  Florida  E.  E.  Co.  its  line  of  road  between 
Thomasville  and  Albany,  and  paying  for  it  by  the  issue  of  its  own 
stock — an  arrangement  which,  as  we  have  seen,  the  South  Georgia 
and  Florida  E.E.  Co.,  on  its  part,  had  a  perfect  right  to  make? 
It  seems  to  us  that  this  question  is  not  hard  to  answer ;  but  that  it 
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is  dear  that  the  one  company  had  the  riglit  to  purchase  this  road 
as  fully  as  the  other  company  had  the  right  to  sell  it;  and  that  the 
right  of.  both  was  fully  given  by  the  charters  and  laws  which  gave 
them  their  respective  powers.  We  do  not  mean  in  the  slightest 
degree  to  disamrm  the  general  rule  that  a  corporation  cannot  dis- 
pose of  its  franchises  to  another  corporation  without  legislative 
authority ;  but  we  think  that  the  authority  clearly  existed  in  this 
case,  being  fairly  derived  from  the  legislation  which  affected  the 
two  companies,  without  any  forced  or  strained  construction  of  its 
terms. 

The  second  question  raised  by  the  appellants,  namely,  whether 
the  contract  amounted  to  anything  more  than  a  lease,  has  been  suf- 
ficiently answered  by  what  has  already  been  said.  The  transaction 
between  the  companies  had  in  view  a  transfer  of  the  entire  interest 
of  the  South  Geor^a  and  Florida  R.  R.  Co. 

The  third  question  raised  is  whether  the  South  Georgia  and 
Florida  R.  R.  Co.  and  the  other  intervenors  are  not  vendors  whose 
purchase  money  is  unpaid,  and  who  are  thence  entitled  to  assert  a 
right  of  attachment  upon  the  property  in  preference  to  the  claims 
of  the  mortgage  creditors  of  the  Atlantic  and  Gulf  R.  R.  Co.,  the 
vendee  ?  Tne  original  intervenors  are  certainly  not  entitled  to  as- 
sume any  such  position.  As  already  shown,  their  status  is  fixed  by 
their  own  choice  as  stockholders  of  the  Atlantic  and  Gulf  R.  R, 
Co.  They  are  such,  and  nothing  more,  except  as  to  the  interest 
due  on  their  stock,  as  to  which  tney  are  nothing  more  than  general 
creditors.  As  to  the  South  Georgia  and  Florida  R.  R.  Co.,  it  has 
no  claim  at  all.  It  received  all  that  it  stipulated  for.  The  priority 
of  its  bonds  and  mortgages  is  fully  conceded  ;  and  its  stock,  so  far 
as  the  railroad  in  question  is  concerned,  was  incorporated  with  that 
of  the  Atlantic  and  Gulf  R.  R.  Co.,  with  which  it  became  amalga- 
mated and  identified.  Its  separate  existence  pro  tanto  became 
merged  in  the  latter  company.  How  far  it  can  ever  be  galvanized 
into  new  life  for  the  purpose  of  the  extension  of  the  road  from 
Thomasville  to  the  Florida  line,  it  is  not  necessary  to  inquire. 
That  question  has  nothing  to  do  with  the  one  now  in  hand. 

The  only  remaining  question  is  whether  the  deed  of  trust  or 
mortgage  given  by  the  Atlantic  and  Gulf  R.  R.  Co.  to  the  com- 
plainant and  his  co-trustee  covers  the  railroad  in  question.  In 
terms  it  covers  and  pledges  the  entire  railroad  of  the  Atlantic  and 
Gulf  R.  R.  Co.  in  Georgia,  constructed,  or  to  be  constructed,  from 
Savannah  to  Bainbridge,  or  to  and  from  any  other  points  in  the 
State  of  Georgia,  with  its  appurtenances,  with  all  rights  of  way 
acquii'ed,  or  tliereafter  to  be  acquired  or  obtained,  and  all  rolling 
stock  and  machinery  acquired  or  to  be  thereafter  acquired,  and  aU 
franchises,  rights,  and  privileges  connected  with  or  relating  to  said 
railroad,  or  the  construction,  maintenance,  or  use  thereof.  IJnder  the 
settled  i-ule  in  regard  to  the  operation  of  railroad  mortgages  on 
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after-acquired  property,  where  the  terms  of  the  instrnment  extend 
to  such  property,  there  can  be  no  question  that  the  mortgage  in 
this  case  did  extend  to  and  cover  any  portion  of  road  belonging  to 
the  company  and  authorized  by  its  charter,  which  was  constructed 
after  the  mortgage  was  given.     The  only  question  here  is  whether 
the  railroad  from  Thomasville  to  Albany  is  fairly  within  this  cate- 
gory.   We  have  ah*eady  seen  that  the  company  had  the  power  to 
construct  this  line ;  that  it  was  within  its  chartered  limits,     There 
•can  be  no  doubt,  therefore,  that  if  the  road  had  been  constructed 
bv  the  company  without  any  reference  to  the  South  Georgia  and 
Florida  B.  II.  Co.,  it  would  have  fallen  directly  within  the  opera- 
tion of  the  rule  in  question.     Instead  of  constructing  it  directly, 
the  Atlantic  and  Gulf  R.  B.  Co.  procured  its  construction  through, 
and  by  arrangement  with  and  purchase  from,  the  South  Georgia 
and  Florida  Co.    Can  this  make  any  difference?    When  con- 
structed, the  road  became  part  of  the  system  of  roads  of  the  Atlan- 
tic and  Gulf  B.  B.  Co.,  as  much  so  as  if  it  had  constructed  it  inde- 
pendently.   A  road  purchased  as  and  for  a  part  of  its  chartered 
line  is  no  less  a  part  of  its  proper  road  than  one  built  for  that  pur- 
pose.   Provision  was  made,  it  is  true,  in  the  contract  between  the 
companies,  for  a  prior  lien  in  favor  of  the  mortgages  separately 
placed  upon  the  road  thus  acquired.     That  lien  is  conceded  to  lie 
valid  ana  binding.     But,  subject  thereto,  the  mortgage  given  to  the 
complainant  properly  extends  to  and  covers  this  road  as  part  of  the 
entire  line  of  the  company.    It  is  embraced  in  the  terms  of  the  mort- 
gage, and  is  in  law  subject  to  its  operation.  It  is  part  of  the  lawfully- 
acquired  property  of  the  Atlantic  and  Gulf  B.  B.  Co. — acquired 
under  its  chartered  rights  and  powers.    It  is  the  property  of  no 
other  company.    It  is  subject  to  the  debts  of  no  other  company, 
except  those  which  attached  to  it  by  virtue  of  the  superior  mort- 
gage liens  before  mentioned.     The  appellants,  as  stockholders  of 
the  company,  equally  with  the  company  itself,  are  bound  by  the 
mortgage.     Their  claims  aie  inferior  and  subject  to  it.     Their  posi- 
tion as  general  creditors,  in  regard  to  any  interest  due  them,  is 
equally  inferior.     They  have  no  equity  that  can  prevail  against  it. 
The  appellants  have  suggested  several  subsidiary  points  which, 
regaixi  being  had  to  the  views  we  have  already  expressed,  cannot 
afkct  the  result.     One  point  is  that  the  charter  of  the  South 
Georgia  and  Florida  B.  E.  Co.  expired  in  1872,  before  the  execu- 
tion of  the  final  deed  to  the  Atlantic  and  Gulf  B.  B.  Co.    We  do 
not  understand  that  the  charter  expired  at  that  time,  but  only  that 
the  time  limited  for  the  construction  of  the  road  expired.    If  the 
charter  expired,  how  did  the  company  become  a  party  to  this  sait  ? 
But  even  if  the  charter  did  expire,  the  road  was  finished  and  in 
the  possession  of  the  Atlantic  and  Gulf  B.  B.  Co.  in  1870,  and  the 
entire  transaction  was  then  completed.     The  conveyance  executed 
in  1S76  was  merely  carrying  out  in  form  what  was  already  com- 
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pleted  and  carried  out  in  substance.  Sat  how  can  this  objection, 
avail  the  appellants  in  any  view  of  the  case  ?  What  right  have  they 
to  object  to  the  conveyance  ?  Its  only  purpose  was  to  carry  out 
what  they  and  all  the  parties  concerned  consented  to  and  acquiesced 
in  long  l>efore.  And  in  their  position,  as  stockholders  of  the  At- 
lantic and  Gulf  B.  B.  Co.,  it  does  not  lie  in  their  mouths  to  object 
that  the  South  Georgia  and  Florida  B.  B.  Co.  unlawfully  exer- 
cised corporate  powers  when  it  completed  the  performance  of  its 
obligation  to  the  Atlantic  and  Gulf  B.  B.  Co. 

Bnt  it  is  unnecessary  to  pursue  the  subject  further.  We  see 
nothing  in  the  points  raised  on  the  appeal  to  invalidate  the  decree 
of  the  Circuit  Court.    The  decree  is,  therefore,  afiirmed. 


OnT  OF  Savannah 

V. 

•  Jbbup,  aurviving  Trustee,  and  another. 

(Advance  Ckue^  U,  8.  SupreiM  Court*    JcoMtary  15, 1888.) 

Where  a  foTeclosoie  suit  was  brought,  and  the  municipal  corporation 
within  which  the  mortgaged  property  was  situate  was  allowed  to  intervene 
and  set  up  a  claim  for  taxes  thereon,  mUL^  that  the  order  of  the  Circuit  Court 
rejecting  such  claim  is  binding  upon  the  corporation,  and  where  the  amount 
of  taxes  is  sufficient  to  give  this  court  jurisdiction,  the  corporation  is  entitled 
to  an  appeal. 

Certain  taxes  assessed  by  the  city  of  Savannah,  for  the  years  1877  and  1878, 
upon  lands  situate  within  its  limits,  and  belonging  to  the  Atlantic  and  Gulf 
R.  R.  Co.,  liM  to  be  unauthorized  by  law. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Georgia. 
A.  H.  Lawton,  for  appellant. 
W.  S.  Chishobn,  for  appellees. 

Harlan,  J. — In  State  of  Georgia  v.  Jesup,  ante,  363,  will  be 
found  a  brief  statement  of  the  history  of  a  suit  commenced  on  the 
fifteenth  day  of  February,  1877,  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia,  by  Morris  K.  Jesup, 
surviving  trustee,  etc.,  against  the  Atlantic  and  Gulf  E.  E.  Co.,  a 
Gteorgia  corporation,  for  the  foreclosure  of  certain  mort^ges,  cov- 
ering the  main  line  and  branches  of  that  company,  with  their  re- 
spective appurtenances,  rolling  stock,  equipment,  etc.  In  addition 
to  the  facts  there  stated,  it  may  be  added  that  on  the  tenth  day  of 
April,  1879 — the  mortgaged  property  being  then,  as  it  had  been 
since  February  20th,  1879,  in  tne  actual  possession  of  receivers — the 
city  of  Savannah,  a  municipal  corporation  of  Georgia,  by  leave  of 
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ooort,  filed  in  said  cause  its  petition  pro  interesse  sno.  It  was 
therein  allied  that  the  dtj  was  a  credftor  of  the  railroad  oompanv, 
in  this :  that  the  latter  was  indebted  to  the  city  for  taxes  "npon 
real  estate  owned  and  used  for  its  legitimate  corporate  purposes/' 
within  the  corporate  limits  of  Savannah,  in  the  sum  of  $2853.75 
for  the  year  1877,  and  $3720  for  the  year  1878 ;  and  that  for  those 
sums  execution  had  duly  issued  on  the  twentieth  day  of  Jannarv, 
1877,  and  March  1, 1879,  respectively,  and  were  then  in  the  hanSs 
of  the  city  marshal  to  be  levied  on  the  goods,  chattels,  lands,  and 
tenements  of  the  railroad  company.  The  prayer  of  the  city  was 
that  it  be  heard  in  its  own  interest ;  that  the  court  would  authorize 
it  to  proceed  in  the  collection  of  said  taxes  by  levy  and  sale,  under 
its  oidinances  and  the  laws  of  the  State,  else  order  the  receivers  to 
pay  such  taxes  out  of  the  funds  and  property  in  tiieir  possessson, 
or  give  such  other  and  immediate  relief  m  the  premises  as  to  the 
court  seemed  proper. 

This  intervening  petition,  having  been  submitted  and  considered 
upon  the  merits,  was,  by  order  of  tiie  court,  dismissed.  Subse- 
quently, the  main  cause  was  heard  upon  bills  and  answers,  anlthe 
various  interventions  filed,  and  a  final  decree  rendered,  in  which, 
among  other  things,  it  was  recited  that  various  persons  had  inter- 
vened for  their  interest,  claiming  to  have  liens  against  the  prop- 
ertv  of  the  company  as  laborers,  mechanics,  or  material-men,  or 
claiming  to  have  an  equity  to  be  paid  out  of  moneys  in  the  hands 
of  the  receivers  before  payment  of  the  bonds  secured  by  the  mort- 
gages. By  the  decree  it  was,  among  other  things,  ordered  and 
adjudged  that  certain  claims  of  laborers  and  mechanics  were  sa- 
perior  liens  on  the  mortgaged  property  and  its  proceeds,  but  that 
the  claims  of  those  wholiave  furnished  material  only,  but  not  as 
laborers  or  mechanics,  although  entitled  to  liens  therefor,  be  post- 
poned to  the  mortgages  therein  mentioned,  ^'  and  no  allowance  is 
made,  or  to  be  paid,  from  the  proceeds  of  said  property,  or  from 
the  money  in  the  receivers'  hands,  to  any  other  persons  than  to 
those  who  have  such  liens  as  aforesaid." 

The  dtv  of  Savannah  praved,  ^d  was  allowed,  an  appeal— the 
one  now  before  the  court — ^n*om  the  decree  denying  its  alaim  for 
taxes  for  the  years  1877  and  1878. 

Upon  the  oral  argument  in  this  court,  some  question  arose  as  to 
whether  the  present  appeal  brings  before  us  for  review  the  merits 
of  these  claims  for  taxes.  We  are  of  opinion  that  this  question 
must  receive  an  affirmative  answer.  If  the  city  had  a  vahd  claim 
for  taxes,  paramount  to  the  hen  created  by  me  mortgages,  two 
courses  were  open  to  it — to  postpone  action  under  its  execndons 
until  the  proceedings  in  the  Circuit  Court  of  the  United  States  were 
concludea,  and  its  possession  of  the  property,  by  reoeivers,  had 
ended ;  or,  with  leave  of  court,  to  file  a  petition  pro  interesse  sno, 
submitting  its  claims  for  judicial  determination.    It  adopted  the 
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latter  course,  and,  in  so  doing,  put  itself  in  a  condition  to  appeal 
from  any  order  adverse  to  its  interests,  if  such  order  involved  an 
amount  sufficient  to  give  this  court  jurisdiction.  This  practice  re- 
ceived the  sanction  of  this  court  in  Wiswall  v,  Sampson,  14  How. 
65.  The  order  dismissing  the  city's  petition  was  followed  by  a 
final  decree,  which,  in  terms,  limited  the  distribution  of  the  pro- 
ceeds of  sale  to  certain  claimants  (the  city  not  amon^  the  number), 
excluding  all  others.  The  orders  in  the  court  below,  therefore, 
constituted,  in  every  essential  sense,  a  judicial  determination  adverse 
to  the  city's  claims  for  taxes.  Until  those  orders  are  reversed  or 
modified,  the  city  is  concluded  against  any  further  assertion  of  its 
rights  in  the  premises.  Consequently,  the  appeal  from  the  decree 
dismissing  the  petition  and  denying  the  claims  for  taxes,  brings 
before  us  the  question  whether  those  claims  were  valid  and  en- 
forceable against  the  property  of  the  railroad  company,  or  the 
proceeds  arising  from  any  sale  thereof.  That  question  we  proceed 
to  examine. 

In  conformity  with  an  act  of  the  legislature  of  Georgia,  passed 
April  18th,  1863,  the  Atlantic  and  Gufi  E.  R  Co.  was  formed  by 
the  consolidation  of  two  other  companies — one,  the  Savannah, 
Albany  and  Gulf  R.  E.  Co.,  incorporated  December  25th,  1847 ; 
and  the  other,  the  Atlantic  and  Gulf  E.  E.  Co.,  incorporated  Feb- 
ruary 27th,  1856.  The  two  constituent  companies  acquired,  by 
their  respective  charters,  an  immunity  from  all  taxation  in  excess 
of  one  half  of  one  per  cent  upon  its  annual  net  income,  or  the 
annual  net  proceeds  of  its  investments — ^whether  the  one  or  the 
other  is  not  material  in  the  present  case.  This  immunity  passed 
to  the  consolidated  company,  subject,  however,  to  the  right  of  the 
State,  reserved  in  the  Code  of  Georgia  (which  was  in  force  on  and 
after  January  1st,  1863),  to  withdraw  it  altogether.  In  Eailroad 
Co.  V.  Geor^a,  98  U.  o,  365,  we  held  that  mis  immunity  or  lim- 
ited exemption  was,  in  law,  withdrawn  by  the  State  in  the  act  of 
February  28th,  1874,  entitled  ^^  An  act  to  amend  the  tax  laws  of  the 
State  so  far  as  the  same  relate  to  railroad  companies,  and  to  define 
the  liabilities  of  said  companies  to  taxation,  and  to  repeal  so  much 
of  the  charters  of  such  companies  respectively  as  may  confiict  with 
the  provisions  of  this  act."  As  the  psesent  case  turns  mainly  upon 
the  construction  and  effect  of  that  act,  it  is  necessary  to  examine 
its  provisions  with  some  care. 

IBj  the  first  section  it  is  enacted  that  from  and  after  the  passage 
of  the  act  "  the  presidents  of  all  the  railroad  companies  in  this  State 
shall  be  required  to  return  on  oath,  annually,  to  the  comptroller 
general  the  value  of  the  property  of  their  respective  companies, 
without  deducting  their  indebtedness;  each  class  or  species  of 
property  to  be  separately  named  and  valued,  so  far  as  the  same 
inay  be  practicable,  to  be  taxed  as  other  property  of  the  people  of 
the  State,  and  that  said  returns  shall  be  made  under  the  same  regu- 
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lations  provided  by  law  for  the  retnms  of  officers  of  other  incor- 
porated companies  wliich  are  required  by  law  to  be  made  to  the 
comptroller  general."  The  second  section  provides  that  the  presi- 
dents of  railroad  companies  shall  "  pay  to  the  comptroller  general 
the  taxes  assessed  upon  the  property  of  said  railroad  companies, 
and  on  failure  to  make  the  returns  required  by  the  preceding  sec- 
tion, or  on  failure  to  pay  the  taxes  so  assessed,  the  comptroller 
general  shall  proceed  to  enforce  the  collection  of  the  same,  in  the 
manner  provided  by  law  for  the  enforcement  of  taxes  against  in- 
corporated companies  hereinbefore  mentioned."  The  third  section 
provides  that  if  any  railroad  company  affected  by  the  first  and 
second  sections  of  the  act  ^^  desires  to  resist  the  collection  of  the 
tax  herein  provided  for,  said  company,  through  its  proper  officer, 
may,  after  makine  the  return  required  in  the  first  section  of  this 
act,  and  after  paving  the  tax  levied  on  such  corporation  by  the  tax 
act  for  1873,  and  contin\dng  to  pay  the  same  while  the  questioQ  of 
its  liability  under  this  act  is  undetermined,  resist  the  collection  of 
the  tax  herein  provided  for  by  filing  an  affidavit  of  illegality  to  tiie 
execution  or  other  process  issued  by  the  comptroller  general  afore- 
said, and  stating  fully  and  distinctly  the  grounds  of  resistance, 
which  shall  be  returnable  to  the  Superior  Court  of  Fulton  County, 
to  be  there  determined  as  other  illegalities,  only  the  same  shall 
have  precedence  of  all  cases  in  said  court  as  to  time  of  hearing, 
and  with  the  same  right  of  motions  for  new  trial  and  writs  of  error 
as  in  other  cases  of  iUegality  on  the  part  of  the  comptroller  general 
and  of  said  corporation,  in  which  cases  the  comptroller  general 
shall  be  represented  by  the  attorney  general  of  the  State  or  such 
other  attorney  as  the  governor  may  select,  and  if  the  grounds  of 
such  illegality  be  not  sustained,  the  comptroller  general  shall,  after 
crediting  the  process  aforesaid  with  amount  paid,  proceed  to  collect 
the  residue  due  under  the  provisions  of  Hie  act,  and  if  at  any  time 
during  the  |)endency  of  any  litigation  herein  provided  for,  the 
said  corporation  shall  fail  to  pay  the  tax  required  to  be  paid  as  a 
condition  of  hearing,  then  said  illegality  must  be  dismissed  and  no 
second  affidavit  of  fliegality  shall  be  allowed.  Said  illegality  may 
be  amended  as  other  affidavits  of  illegality,  and  shall  alwavs  be  ac- 
companied by  good  bond  and  security  for  the  payment  of  the  tax 
fi.  fa.  issued  by  the  comptroller  general."  The  remaining  section 
does  nothing  more  than  repeal  all  confficting  laws.  In  Itailroad 
Co.  V.  Georgia,  supra,  the  constitutional  validity  of  that  act  was 
sustained. 

The  effect,  then,  of  the  act  of  1874  was  that  whereas,  prior  to 
its  passage,  the  railroad  company  enjoyed  immunity  from  all  taxa- 
tion, except  at  a  limited  rate  upon  its  annual  net  income,  or  annual 
net  proceeds  of  its  investments,  by  that  statute  each  class  or  spe- 
cies of  its  property,  without  exception,  was  thenceforward  liable, 
witliout  deducting  the  indebtedness  of  the  company,  "  to  be  taxed 
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as  other  property  of  tlie  people  of  the  State."  Now,  the  ar^ment 
of  learned  counsel  is  that  by  its  charter  the  city  had  "full  power 
and  authority  to  make  such  assessments  and  lay  such  taxes  on  the 
inhabitants  of  said  city,  and  those  who  have  taxable  property  within 
tlie  same,  and  those  who  transact  or  ofier  to  transact  business 
therein,  as  said  corporate  authorities  may  deem  expedient  for  the 
safety,  benefit,  convenience  and  advantage  of  said  city ;"  and  that, 
"besides  real  and  personal  property,  the  said  mayor  and  aldermen 
may  tax  capital  invested  in  said  city,  stocks  in  money  corporations, 
choses  in  action,  income  and  commissions  derived  from  the  pur- 
suit of  any  profession,  faculty,  trade  or  calling,  dividends,  bank, 
insurance,  express,  or  other  agencies,  and  all  other  property  or 
soui'ces  of  profit  not  expressly  prohibited  or  exempt  by  State  law 
or  competent  authority  of  the  U  nited  States."  Code  of  Georgia, 
§  4847.  Consequently,  it  is  argued,  when  the  act  of  1874  with- 
drew the  immunity  theretofore  enjoyed  by  the  company,  and  de- 
clared that  its  property  should  "  be  taxed  as  other  property  of  the 
people  of  the  State,"  such  of  the  property  of  the  company,  within 
the  city,  as  was  taxable  under  its  charter,  could  be  thereafter  reached 
for  all  purposes  of  municipal  taxation. 

This  argument,  at  first  blush,  would  seem  to  have  some  force ; 
but  we  are  of  opinion  that  the  opposing  view  is  more  consistent 
with  the  language  of  the  statute  of  1874,  and  the  policy  which 
seems  to  have  dictated  its  enactment.  Upon  its  face  that  act  ap- 
pears to  establish  a  system  of  taxation,  by  the  State,  for  its  benefit 
exclusively,  of  the  property  of  railroad  companies.  The  returns 
by  the  companies  are  required  to  be  made  to  the  comptroller  gen- 
eral, under  the  same  regulations  prescribed  for  returns  to  him  by 
other  incorporated  companies.  The  taxes  afsessed  are  to  be  paid 
to  that  oflScer,  and  upon  him,  as  representing  the  State,  and  upon 
no  other  officer,  is  imposed  the  dutv  of  enforcing  their  collection. 
In  the  event  of  litigation  he  is  to  be  represented  by  the  attorney 
general  of  the  State,  or  by  such  other  attorney  as  the  governor  may 
select.  The  statute,  thus  imposing,  in  behalf  of  the  State,  taxes 
to  be  collected  by  its  officer,  and  to  be  paid,  when  collected,  into 
its  treasury,  provides  no  machinery  by  means  of  which  the  prop- 
erty of  railroad  companies  may  be  taxed  by  municipal  corporations 
for  local  purposes.  No  provision  is  made  for  taxation  by  the 
municipal  autnorities  of  counties,  cities,  and  towns,  through  which 
the  road  passes,  of  such  portion  of  the  company's  property  as  was 
within  their  respective  limits.  Nor  is  any  provision  made  for  the 
transmission  by  the  comptroller  general  to  such  local  authorities 
of  the  returns  made  to  him  by  railroad  companies  of  their  property 
for  taxation.  Had  the  statute  done  nothing  more,  in  the  cases  of 
railroad  companies  whose  charters  were  subject  to  legislative  re- 
peal or  modincation,  than  to  withdraw  the  immunity  from  taxation 
theretofore  enjoyed  by  them,  there  would  be  more  force  in  the 
9  A.  &  E.  R.  Cas.— 87 
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position  taken  by  the  city  of  Savannali.  But  such  is  not  the  case; 
for,  in  the  same  act  requiring  taxation,  for  the  benefit  of  the  State, 
of  all  the  property  of  railroad  companies,  and  which,  therefore, 
operated  as  a  withdrawal  of  the  then  existing  right  of  limited  ex- 
emption from  taxation,  the  legislature  makes  the  returns  to  the 
comptroller  general  by  the  raUroad  companies  of  their  property 
the  only  basis  of  the  taxation  to  which,  by  its  provisions,  they  are 
to  be  thereafter  subjected.  The  mode  prescribed  by  the  statate 
for  the  payment  of  taxes  by  railroad  companies  has  reference  ex- 
clusively to  taxes  to  be  paioto  the  State,  and  not  to  municipal  cor- 
porations. It  seems  to  the  court  that  the  legislature  did  not  in- 
tend,  when  imposing,  as  was  done  by  the  statute  of  1874,  taxation 
for  the  State  upon  all  the  property  of  railroad  companies,  to  pnt 
upon  the  same  property  the  additional  burden  of  municipal  taxa- 
tion which,  had  not  that  act  been  passed,  would  have  been  forbid- 
den by  the  charters  of  those  companies.  The  city  relies  upon  that 
statute  as  opening  the  door  for  municipal  taxation  upon  all  the 
property  of  the  railroad  company  which  was  taxable  under  any 
law  of  the  State.  But  as  the  State  simply  substituted,  for  taxation 
to  a  limited  amount,  taxation  for  the  benefit  of  the  State  upon  all 
the  property  of  the  company  according  to  its  value,  we  do  not 
think  that  Uie  railroad  company  could  be  subjected  to  additional 
taxation  upon  the  part  of  the  city  of  Savannah  without  farther 
legislation  to  that  end. 

Connsel  have  called  attention  to  Bailey  v.  Magwire,  22  Wall.  216, 
and  insist  that  the  principles  there  announced,  if  applied  in  this  case, 
will  lead  to  a  conclusion  different  from  that  indicated.  We  do  not 
do  understand  that  case,  and  do  not  assent  to  any  such  interpreta- 
tion of  the  decision  there  rendered.  In  that  case  it  appearea  that 
the  Pacific  Bailroad  Company,  a  Missouri  corporation,  was  granted 
an  exemption  from  taxation  tor  a  limited  period.  When,  as  well  as 
before,  that  immunity  was  granted,  the  property  of  the  company 
was  liable  for  county,  school,  and  municipal  taxes,  under  the  public 
laws  of  the  State  providing  a  general  scheme  for  the  taxation  of  all 
property.  It  was  decided  that  there  was  nothing  in  the  langaage 
of  tlie  statute,  giving  the  exemption  for  a  fixed  term  of  years,  which 
justified  the  conclusion  that  the  State  intended  to  relieve  the  prop- 
erty of  the  railroad  company,  after  the  exemption  ceased,  from  the 
same  liability  for  municipal  taxes  to  which  it  was  subject,  by  the 
general  tax  laws  of  the  State,  at  the  time  that  exemption  was  granted. 
The  essential  difference  between  that  case  and  this  is  that  the  Atlan- 
tic and  Gulf  Railroad  Company  was,  from  its  organization,  exempt- 
ed from  all  taxation,  in  excess  of  a  limited  amount,  and,  simulta- 
neously with  the  withdrawal  of  that  immunity,  the  State  provided 
for  the  taxation  of  all  of  its  property  for  the  benefit  of  tue  State. 
Here  it  is  not  claimed  that  the  property  of  the  company  was  tax- 
able by  the  city  of  Savannali  during  the  period  of  limited  exemp- 
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tion,  withdrawn  by  the  act  of  1874,  and  for  which  exemption  was 
gubstitated  taxation,  for  the  benefit  of  the  State,  of  all  of  its  prop- 
erty. 

Bat  it  is  contended  that  the  taxes  for  the  year  1878  stand  npon 
a  different  footing  from  those  in  1877 ;  that  is,  that  the  city  is  en- 
titled to  collect  the  former,  even  if  the  law  be  otherwise  as  to  the 
latter.  This  position  rests  npon  that  part  of  the  constitution  of 
Georgia  (whicn  went  into  effect  December  2l8t,  1877)  declaring  that 
'^all  Taws  exempting  property  from  taxation,  other  than  the  prop- 
ertv  herein  enumerated  [which  does  not  embrace  the  property  of 
railroad  corporations,]  shall  be  void."  We  are  nnable  to  perceive 
how,  in  the  view  expressed  as  to  the  scope  and  effect  of  the  act  of 
1874,  that  constitutional  provision  can  have  any  bearing  upon  the 
present  case.  The  act  of  1874,  as  was  ruled  in  Kailroad  Co.  v. 
Georgia,  took  away  the  immunity  of  limited  taxation  previously 
enjoyed  by  the  Atlantic  and  Oulf  Kailroad  Company  under  its  char- 
ter, and  substituted  another  mode  of  taxation,  for  tne  benefit  of  the 
State,  covering  all  the  propertv  of  that  company.  The  act  of  1874 
contained  no  exemption,  and  it  was,  therefore,  unaffected  by  a  con- 
Btitutional  promion  declaring  laws  to  be  void  which  exempted 
propertv,  omer  than  that  specially  enumerated,  from  taxation. 

For  tne  reasons  ffiven  we  are  of  opinion  that  the  decree  below 
waB  right  and  shomd  be  affirmed.    It  is  so  ordered. 

Miller,  J.,  dissenting. — ^I  do  not  agree  to  the  construction  which 
the  conrt  places  upon  Uie  act  of  the  State  of  Georgia  subjecting 
the  railroad  company  to  taxation.  When  that  statute  says  tnat  the 
property  of  the  railroad  company  is  "  to  be  taxed  as  other  property 
of  tne  people  of  the  State,"  I  understand  it  to  mean  that  it  is  to  be 
subjected  to  all  the  lawful  taxes  imposed  by  State  laws  under  the 
same  circumstances  that  the  property  of  the  citizen  is.  The  case 
of  Bailey  v.  Magwire,  22  Wall.  215,  construes  a  statute  of  Missouri, 
passed  under  similar  circumstances  and  in  language  almost  identi- 
cal, to  have  this  meaning.  That  the  statute  of  Georgia  only  pro* 
vides  in  that  act  for  the  means  of  collecting  the  taxes  due  the  State, 
affords  no  argument  against  taxation  by  counties  and  cities  for  local 
purposes,  because  the  laws  already  in  existence  were  sufficient  for 
that  purpose. 
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TuBifTEB  and  another 

V. 

Fabhibs'  Loan  autd  Tbubt  Co.  and  others. 

(Achanei  Casey  U,  8,  Suprefne  Court,    January  15,  1883.) 

In  a  suit  for  foreclosure,  commenced  in  a  State  court,  and  removed  to  the 
Circuit  Court  iA  the  United  States,  a  motion  to  remand  the  cause  was  made 
and  overruled.  Subsequently,  a  final  decree  of  sale  was  passed.  Upon  ap- 
peal merely  from  the  order  confirming  the  sale,  the  final  decree  not  disdos- 
mg,  afiirmatively,  a  want  of  jurisdiction,  this  court  will  not  examine  the 
record,  prior  to  such  final  decree,  to  see  whether  the  petition  for  removal  was 
filed  in  proper  time,  or  whether  it  makes  a  case  of  federal  jurisdiction  by 
reason  of  the  presence  in  the  suit  of  a  controversy  between  citizens  of  differ- 
ent States ;  but,  assuming  that  the  final  decree  was  within  the  power  of  the 
Circuit  Court  to  render,  will  only  examine  the  decree  to  ascertain  whether  the 
sale  was  had  in  conformity  with  its  provisions. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 
N.  A.  Cowdry  and  Geo.  W.  Kretzinger,  for  appellants. 
Jas.  D.  Campbell,  for  appellees. 

Hablan,  J. — This  suit  was  commenced  on  the  twenty-first  day 
of  November,  1874,  in  the  Circuit  Court  for  De  Witt  county,  Ilh- 
nois,  by  Malcolm  C.  Turner,  James  Turner,  and  others,  constitut- 
ing  the  firm  of  Turner  Bros.,  against  the  Indianapolis,  Bloomington 
and  Western  Kailway  Company,  the  Farmers'  Loan  and  Trust  0)m- 
pany,  and  others.  The  complainants,  suing  in  behalf  of  themselves 
and  all  other  bondholders  and  creditors  of  the  railway  company, 
asked  a  decree  for  the  foreclosure  of  several  mortgages,  covering 
as  well  its  property  and  franchises  as  the  road  and  franchises  of  tlie 
constituent  companies,  by  whose  consolidation  it  was  created.  The 
Farmers*  Loan  and  Trust  Company  appeared  and  answered.  It  also 
filed  a  cross-bill,  making  all  necessary  parties  defendant  thereto ; 
and,  as  trustee  in  some  of  the  mortgages  creating  prior  liens  upon 
the  main  line  of  the  consolidated  road,  it  prayed  for  a  decree  of 
foreclosure,  a  sale  of  the  mortgaged  property,  and  a  proper  distri- 
bution of  the  proceeds  arising  therefrom  among  the  several  classes 
of  creditors  of  the  railway  company.  Subsequently,  on  the  twenty- 
sixth  of  April,  1876,  it  nled  a  petition,  accompanied  6y  a  snflBcient 
bond,  for  the  removd  of  the  suit  into  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Illinois ;  and  thereafter, 
it  is  asserted,  the  State  court  proceeded  no  further.  A  transcript 
of  the  proceedings  having  been  filed  in  the  Circuit  Court  of  tne 
United  States,  a  motion  was  there  made  to  remand  the  cause,  while 
the  Farmers'  Loan  and  Trust  Company  moved  that  the  court  take 


TURNER  v.  farmers'  LOAN  AND  TRUST  00.     681 

jurisdiction.    By  an  order  entered  on  the  nineteenth  day  of  July, 
1876,  the  former  motion  was  denied  and  the  latter  sustained. 

On  the  eighteenth  day  of  July,  1877,  a  final  decree  was  paflsed, 
ascertaining  the  amounts  due  and  unpaid  on  the  mortgages  to  the 
Farmers'  Loan  and  Trust  Company.  Bj  that  decree  it  was  ordered 
and  adjudged  that  the  railway  company,  within  twenty  days  there- 
after, pay  the  trustee  the  amount  so  ascertained  ($6,234,625),  with 
interest  from  the  date  of  the  decree ;  that  in  deiault  of  sucli  pay- 
ment the  equity  of  all  the  defendants  to  the  cross-bill,  in  the  mort- 
gaged property,  be  forever  barred  and  foreclosed,  and  the  property 
— -whi<m  included  all  the  rights,  effects,  and  franchises  of  the  con- 
solidated company,  and  of  its  constituent  companies,  as  to  the  main 
line  of  road— be  sold  as  an  entirety,  the  same  being,  in  the  opinion 
and  judmient  of  the  court,  incapable  of  sale  separately  or  in  divi- 
sion without  material  injury  to  its  value.  It  was  further  decreed 
that  the  mortgaged  property  be  sold  without  appraisement  and 
without  reference,  ana  not  subject  to  any  law  of  Ilhnois  or  Indiana 
conferring  the  right  of  redemption  from  mortgage  sales.  On  the 
eighth  day  of  May,  1878,  the  original  decree  was  amended  by  way 
of  further  direction  for  its  execution.  The  sale  occurred  on  the 
thirtieth  day  of  October,  1878,  was  reported  to  court  on  the 
succeeding  dOT,  and  on  the  first  day  of  November,  1878,  exceptions 
thereto  were  nled  by  James  Turner  and  the  railway  company.  On 
the  twenty-third  of  December,  1878,  the  exceptions  were  over- 
mled,  and  an  order  entered  confirming  and  approving  the  sale  in 
all  respects.  On  the  third  day  of  Februaiy,  1879,  Turner  and  the 
railway  company  filed  their  joint  petition,  praying  an  appeal  from 
the  final  order  confirming  the  sale.  The  appeal  was  allowed,  and 
the  bond  tendered  was  approved,  not  to  operate  as  a  supersedeas. 
Subsequently  the  purchaser  received  a  deed  and  took  possession  of 
the  property  under  the  direction  of  the  court.  It  may  be  stated 
that  a  similar  decree  was  entered  in  the  Circuit  Court  of  the  United 
States  for  the  district  of  Indiana,  in  a  suit  pending  therein  between, 
substantially,  the  same  parties  and  relating  to  the  same  property. 
That  suit  was  commenced  on  the  eighteenth  day  of  November, 
1874,  in  the  Circuit  Court  for  Montgomery  county,  Indiana,  and 
thence  removed  into  the  federal  court  upon  the  petition  of  the 
Farmers'  Loan  and  Trust  Company. 

Notwithstanding  the  record  is  very  voluminous,  it  is  believed 
that  this  statement  is  sufficient  to  indicate  the  grounds  upon  which 
this  court  rests  its  determination  of  the  case. 

Numerous  errors  have  been  assigned  in  behalf  of  the  appellants, 
James  Turner  and  the  Indianapolis,  Bloomington  and  Western 
By.  Co.  The  first  and  most  important  one  relates  to  the  jurisdic- 
tion of  the  Circuit  Court  of  the  united  States.  Their  contention  is 
that  under  the  act  of  March  3, 1875,  the  State  court  could  not  have 
been  deprived  of  jurisdiction  to  proceed,  unless  the  petition  for  re- 
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moval  was  filed  ^^  before  or  at  the  term  at  which  Bach  cause  could 
be  first  tried  and  before  the  trial  thereof ;"  that  the  petition  of  the 
Farmers'  Loan  and  Trust  Co.  was  not  so  filed ;  consequently,  it  is 
insisted,  jurisdiction  in  the  federal  court  could  not  have  attached. 
It  is  furtner  argued  that  the  pleadings  disclose  the  fact  that  there 
was  no  such  controversy  in  this  suit,  between  citizens  of  different 
States,  as  would  authorize  ite  i^emoval  from  the  State  court  under 
the  act  of  Mwch  3d,  1875,  or  under  that  of  March  2d,  1867,  even  if 
the  latter  is  in  force  for  any  purpose. 

Without  admitting  the  soundness  of  these  propositions,  we  are 
of  opinion  that  the  questions  of  jurisdiction  now  raised  cannot  be 
determined  upon  an  appeal  merely  from  the  order  confirming  the 
report  of  sale.  Whether  the  suit  was  one  which  the  Farmere'  Loan 
and  Trust  Co.  was  entitled  to  have  removed — ^that  is,  whether  the 
Circuit  Court  of  the  United  States  could  rightfully  proceed  after  the 
petition  for  removal,  accompanied  hj  a  sufficient  bond,  had  been 
filed  in  the  State  court, — ^was  a  question  directly  presented  to  liat 
court  for  judicial  determination  upon  the  motion  that  the  cause  be 
remanded.  The  denial  of  that  motion  constituted  an  adjudication 
by  the  federal  court  that  the  facts  existed  which  were  necessary  to 
give  jurisdiction.  And  had  the  question  not  been  thus  formally 
presented,  it  was  the  duty  of  the  Circuit  Court  to  dismiss  or  remand 
the  cause,  as  justice  might  have  required,  at  any  time  during  its 
progress,  when  it  appeared  that  the  suit  did  not  really  or  substan- 
tialfy  involve  a  dispute  or  controversy  properly  within  its  jurisdic- 
tion.   Act  of  March  3, 1875,  §  5 ;  Williams  v.  Nottawa,  104  U.  S. 

209. 

Further,  the  final  decree  necessarily  involved,  and  was  itself,  a 
judicial  determination,  as  between  the  parties,  that  the  suit  was  one 
of  which  that  court  might  take  cognizance.  That  decree,  unmodi- 
fied and  unchallenged  by  any  direct  appeal  therefrom,  should,  upon 
this  appeal  only  from  the  order  connrming  the  sale,  be  deemed 
conclusive,  between  the  parties  and  their  privies,  as  to  all  matters 
in  issue  and  by  it  adjudicated,  including  the  questions  of  jurisdic- 
tion now  pressed  upon  our  attention.  Such,  we  think,  must  be 
the  rule,  especially  under  existing  statutes  regulating  the  jurisdio- 
tion  of  the  courts  of  the  United  States.  Whether  or  not  a  cause, 
commenced  in  a  State  court,  could  have  been  tried  at  some  tenn 
thereof  prior  to  the  filing  of  a  petition  for  removal ;  whether  the 
parties  to  a  particular  suit,  without  re^rd  to  their  position  as 
plaintiffs  or  defendants,  can  be  so  arranged  on  different  sides  of  the 
controversy  as  to  make  a  proper  case  for  removal  upon  the  ground 
of  citizenship  (Eemoval  Cases,  100  XJ.  S.  457) ;  wnether  there  ia 
in  the  suit  a  separable  controversy  between  citizens  of  different 
States  to  which  the  judicial  power  of  the  United  States  extends,— 
are  often  questions  difficult  of  solution.  We  have  held  in  numer- 
ous cases  that  upon  the  filing  of  a  petition  and  bond  for  remoYal 
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in  the  State  court,  the  suit  being  rexnoyable  under  the  statute,  its 
jnrifidiction  ceases.  And  to  tlie  end  that  litigants  may  not,  in  such 
cases,  be  harassed  by  doubts  as  to  which  court  has  autnority  to  pro- 
ceed, the  party,  against  whom  tlie  remoyal  is  had,  is  at  hbertj  to 
move  that  the  suit  be  remanded ;  and  the  act  of  1875,  for  tlie  first 
time  in  the  legislation  of  Congress,  declai*es  that  an  order  of  the  Cir- 
cuit Court  remanding  a  cause  may,  in  advance  of  the  final  judg- 
ment or  decree  therein,  be  reviewed  by  this  court  on  writ  of  en'or 
or  appeal,  as  the  case  may  require  the  one  or  the  otlier  mode  to  be 

Eursued.  Prior  to  that  act  the  remedy,  in  that  class  of  cases,  was 
y  mandamus  to  compel  the  Circuit  (5ourt  to  hear  and  determine 
the  cause.  Babbitt  v.  Clark,  103  U.  S.  606 ;  E.  E.  Co.  v.  Wiswall, 
23  Wall.  507 ;  Ins.  Co.  v.  Comstock,  16  Wall.  258. 

When  the  Circuit  Court  assumes  jurisdiction  of  the  cause,  the 
party  denying  its  authority  to  do  so  may,  after  final  decree  and  by 
a  direct  appeal  therefrom,  bring  the  case  here  for  review  upon  the 

Suestion  oi  jurisdiction,  the  amount  in  dispute  being  sufficient  for 
lat  purpose.  E.  E.  Co.  v.  Koontz,  104  U.  S.  15.  In  the  present 
case  we  have  seen  that  the  appeal  is  only  from  the  order  confirm- 
ing the  sale.  Appellants  elected  not  to  appeal  from  the  final  de- 
cree, although  it  necessarily  involved  every  question  affecting  the 
jurisdiction  of  the  Circuit  Court.  The  decree  is,  consequently,  not 
before  us  for  any  purpose,  except  to  ascertain,  from  an  inspection 
thereof,  whether  the  sale  was  conducted  in  conformity  with  its 
provisions.  In  such  cases,  upon  an  appeal,  not  from  the  final  de- 
cree, but  only  from  an  order  in  execution  thereof,  the  court  will 
not  examine  the  record,  prior  to  such  decree,  to  see  whether  the 
petition  for  removal  was  nled  in  due  time,  or  whether  it  makes  a 
case  of  federal  jurisdiction,  by  reason  of  the  presence  in  the  suit  of 
a  controversy  between  citizens  of  different  States,  but  will  assume 
that  the  final  decree,  being  passed  by  a  court  of  general  jurisdic- 
tion, and  not  showing  upon  its  face  a  want  of  jurisdiction  as  to 
subject-matter  or  parties,  was  within  the  power  of  the  court  to 
render.  Whether  the  order  confirming  the  sale  would  have  been 
erroneous,  had  the  decree  itself  disclosed,  affirmatively,  a  want  of 
jurisdiction,  is  a  question  which  need  not  be  decided. 

What  we  have  said  disposes  of  numerous  other  assignments  of 
error,  such  as  that  the  court  erred  in  decreeing  that  the  property 
of  the  railroad  compan^y  be  sold  without  appraisement  and  without 
reference,  and  not  subject  to  the  laws  of  Illinois  and  Indiana  con- 
ferring the  right  of  redemption  from  sales  of  mortgaged  real  estate ; 
in  ordering  the  railroad  and  other  property  to  be  sold  without  first 
ascertaining*what  claims  existed  which  were  prior  in  lien  to  the 
mortgages  foreclosed ;  in  amending  the  decree  of  September,  1877, 
after  the  expiration  of  the  term  at  which  it  was  entered ;  in  order- 
ing the  cross-bill  of  the  Farmers'  Loan  and  Trust  Co.  to  be  taken 
by  default  as  against  the  complainants  in  the  original  bill,  after  it 
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appeared  that  they  had  become  bankrupts,  and  their  property  and 
rights  had  passed  to  an  assignee  in  bankruptcy,  who  was  not  made 
a  party  to  the  cause ;  in  decreeing  the  personal  property  to  the 
railroad  company  to  be  sold,  and  m  subsequently  delivering  it  to 
the  purchasers,  in  disregard  of  the  allejged  rights  of  aj)pellants 
under  the  chattel  mortga^  executed  to  Thomas  on  the  sixteenth 
day  of  November,  1874 ;  m  refusing  to  entertain  appellant  Turn- 
er's petition  to  intervene,  filed  on  the  day  of  sale ;  and  in  directing 
a  foreclosure  and  sale  of  the  property  for  the  principal  and  interest 
of  the  debt  secured  by  the  mortgage,  when,  as  is  claimed,  it  did 
not  appear  that  the  principal  had  become  due. 

We  do  not  stop  to  consider  whether  these  objections  find  any 
support  in  the  record,  since  it  is  sufficient  to  say  that,  if  any  sncn 
errors  exist,  they  necessarily  inhere,  some  in  tne  final  decree  of 
foreclosure  and  sale,  and  others  in  the  orders  which  preceded  it. 
They  cannot  be  examined  upon  an  appeal  merely  from  the  order 
connrming  the  report  of  sale.  Our  authority  extends,  as  we  have 
shown,  no  further  than  to  an  examination  of  the  exceptions  filed 
by  appellants  to  the  report  of  sale,  from  the  order  confirming 
whicn  this  appeal  is  taken.  And  some  of  these  exceptions  plainly 
have  reference,  not  to  the  sale  itself,  but  to  the  final  aecree  of  fore- 
closure; such,  for  instance,  as  that  the  terms  of  sale  were  too 
onerous ;  that  the  property  was  sold  subject  to  various  claims,  the 
amount  of  which  was  wholly  uncertain ;  and  that  the  court  had  no 

J'urisdiction  in  the  case.  The  only  exceptions  which  properly  re- 
ate  to  the  sale  are  that  the  price  at  which  the  property  was  struck 
ofi  and  sold — $1,000,000 — was  inadequate  and  msumcient;  and 
that  the  property  was  not  advertised  for  a  sufiicient  length  of  time. 
It  is  enough  to  say  that  the  record  discloses  no  ground  upon  which 
these  exceptions  could  have  been  sustained.  One  exception  was 
to  the  effect  that  the  purchasers  at  the  sale  constituted  a  committee, 
acting  as  agents  of  bondholders  of  the  railway  company,  and  that 
the  report  of  sale  did  not  disclose  the  names  of  the  principals  for 
whose  use  the  property  was  purchased,  or  the  amount  to  which 
each  of  said  parties  was  beneficially  interested.  We  are  unable  to 
perceive  anything  of  substance  in  tliis  exception.  Since  the  sale 
was,  in  all  material  respects,  in  conformity  with  the  final  decree, 
from  which  no  appeal  was  prayed,  and  since  the  record  discloses 
no  ground  upon  which  its  fairness  can  be  impeached,  the  conrt- 
below  properly  overruled  the  exceptions  and  confirmed  the  sale. 
The  order  appealed  from  must,  consequently,  be  afiirmed.  It  is  so 
ordered. 
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The  Stbaoube  Sayings  Bank 

V. 

The  Stbaoube,  Chenango  and  New  Yoek  R  E.  Co. 

(88  New  York  Bq)oHs^  110.) 

The  General  Term  of  the  Supreme  Court,  except  as  limited  by  statute,  has 
all  the  power  and  all  the  general  jurisdiction  of  the  Supreme  Court. 

Said  General  Term  has  the  power  to  attach  any  conditions  it  sees  fit  to  the 
affirmance  of  an  order  of  Special  Term,  when  the  vacating  or  affirmance  of 
the  order  is  within  its  discretion. 

In  an  action  brought  under  the  Revised  Statutes  (2  R.  S.  463,  §§  86,  87) 
against  a  railroad  corporation  by  a  judgment  creditor  to  sequestrate  its  as- 
sets, etc.,  a  receiver  was  appointed,  who,  upon  motion  of  stockholders  hold- 
ing a  minority  of  the  stock,  without  notice  to  the  others,  was  ordered  to  sell 
the  property  and  franchises  of  the  company.  Thereafter  a  motion  was  made 
by  stockholders  holding  a  majority  of  the  stock,  on  notice  to  the  receiver  and 
those  stockholders  who  made  the  former  application,  for  an  order  vacating  the 
order  of  sale ;  this  motion  was  denied.  On  appeal  to  the  General  Term  the 
order  denying  the  motion  was  affirmed,  but  a  stay  of  proceeding  under  the 
order  of  sale  was  granted  until  the  further  order  of  the  court,  without  prej- 
udice to  a  new  application  to  vacate  said  order  of  sale.  On  appeal  from  so 
much  of  the  General  Term  order  as  granted  the  stay,  and  stated  that  the 
affirmance  was  without  prejudice,  hddy  that  the  portion  of  the  order  appealed 
from  was  within  the  discretion  of  the  court  below,  and  was  not  reviewable 
here;  that  as  it  appeared  that  the  appellants  were  a  minority  of  the  stock- 
holders, and  that  tue  stock  was  absolutely  worthless  as  such,  and  it  did  not 
appear  that  any  creditors  asked  for  the  sale,  also  it  appearing  that  efforts 
were  being  made  by  the  majority  to  utilize  the  road,  there  were  facts  suffi- 
cient before  the  court,  upon  which  it  could  exercise  its  jurisdiction. 

(Argued  January  31,  1882;  decided  February  28,  1882.) 

^  Appeal  by  certain  stockliolders  of  the  defendant,  from  a  por- 
tion of  an  order  of  tlie  General  Term  of  the  Supreme  Court,  in  the 
fourth  judicial  department,  made  October  28,  1881. 

The  order  of  General  Term,  the  portion  appealed  from,  and  the 
material  facts  are  set  forth  in  the  opinion. 

Q«o.  F.  Cometock  for  appellants :  The  appointment  of  the  re- 
ceiver was  a  final  order  and  operated  as  a  virtual  dissolution  of  the 
corporation.  (2  R  S.  463,  art.  2,  tit.  4,  chap.  8,  pt.  8,  §§  36,  37 ; 
Verplanck  v.  Ins.  Co.,  2  Paige,  348,  352 ;  Mann  v.  Pentz,  3  N.  T. 
415 ;  4  Paige,  225 ;  6  id.  503 ;  9  id.  15 ;  10  id.  382 ;  Curtis  v. 
Leavitt,  15  N.  T.  43 ;  Gillet  v.  Moody,  3  id.  479 ;  Edwards  on 
Eeceivers,  6,  247,  273,  274 ;  Van  Wagenen  v.  Clark,  22  Hun,  497 ; 
Slee  V.  Bloom,  19  Johns.  458.)  The  order  appealed  from  involved 
a  substantial  right  and  did  not  rest  in  discretion,  and  was  appeal- 
able. (Howard  v.  Mills,  53  N.  Y.  322 ;  People  v.  City  of  Syra- 
euse,  78  id.  56,  61.^  The  receivership  was  a  statutory  and  nnal 
trofit)  and  the  provisions  of  the  statutes  required  the  performance 
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of  the  trnst.  (Edwards  on  "Receivers,  247 ;  2  R.  S.  463,  §§  36,  37 ; 
id  367-^69 ;  Ferry  v.  Central  B'k,  15  How.  Pr.  445 ;  Mton  v, 
Pentz,  36  N.  T.  415 ;  Huguenot  B'k  v.  Studwell,  74  id.  62 ; 
Van  Wagenen  v.  Clark,  22  Hun,  497 ;  38  N.  T.  178 ;  69  id.  470.) 
E.  W.  Page  for  respondent :  Neither  provision  of  the  order  ap- 
pealed from  is  appealable,  both  being  discretionary  with  the  Su- 
preme Court.  (Miannay  v,  Blo^,  41  N.  Y.  521 ;  Benley  t. 
Vaterman,  78  id.  623 ;  People  v.  IN  orthern  R.  R  Co.,  42  id.  217, 
231-2 ;  Enos  v.  Thomas  and  Hunter,  5  How.  Pr.  359.)  Since  the 
act  of  1870  (chap.  151),  prohibiting  the  appointment  of  a  receiver 
except  in  a  civil  action,  any  receiver  appointed  in  advance  of  a 
judgment  in  the  action  can  be  but  a  temporary  receiver.  (Eincade 
V.  Dwinelle,  59  N.  Y.  548,  552 ;  PeiTy  v.  Bank  of  Central  New 
York,  15  How.  Pr.  445,  459 ;  affirmed,  9  Abb.  Pr.  101 ;  Angel  v. 
Silsburv,  19  How.  Pr.  48,  50.)  The  temporary  stay  is  discretion- 
ary, (teople  V.  Northern  R  R.  Co.,  42  N.  Y.  217,  231-2;  Enos 
t>.  Thomas  et  al.,  5  How.  Pr.  359 ;  Miannay  v.  Blogg,  41  N.  T. 
521.)  The  whole  matter  of  the  appointment  of  temporary  re- 
ceivers, whether  and  when  they  shall  sell,  and  of  the  control  over 
their  sales,  is  discretionary  with  the  Supreme  Court.  The  receiver 
is  merelv  the  creature  of  the  court.  (Turner  v.  Criditon,  53  N.  Y. 
641 ;  Fellows  v.  Hermans,  13  Abb.  [N.  S.]  1 ;  Verplanck  t^. 
Caines,  1  Johns.  Ch.  57 ;  Crane  v.  Stiger,  58  N.  Y.  625;  Halet?. 
Clauson,  60  id.  339 ;  2  Daniell's  Ch.  Pr.  1715-16 ;  Chapman  v. 
Hammersley,  4  W.  R.  173 ;  Wardell  v.  Leavenworth,  3  Eldw.  Ch. 
244 ;  Crane  v.  Ford,  Hopk.  114.) 

Easl,  J. — ^In  1878  the  plaintiff  recovered  a  judgment  against 
the  defendant  for  upwards  of  $7000.  An  execution  was  issued 
upon  that  judgment  and  returned  unsatisfied.  Thereafter  an 
action  was  commenced  (under  2  R.  S.  463,  §§  36  and  37)  to  seques- 
trate the  stock  and  property,  things  in  action  and  enects  of  the 
defendant,  and  for  the  appomtment  of  a  receiver ;  and  a  receiver 
was  appointed  on  the  3d  day  of  January,  1879.  The  assets  of  the 
corporation  consisted  mainly  of  its  road  and  rolling  stock.  The 
amount  of  its  capital  was  $801,400,  divided  into  common  and  pre- 
ferred stock,  as  follows :  $301,400  par  value  preferred  stock  and 
$500,000  par  value  common  stock,  and  there  was  a  mortgage  upon 
the  road  and  its  franchises  to  secure  bonds  of  the  par  value  of 
$261,400.  The  i-eceiver,  after  his  appointment,  took  possession  of 
the  road  and  contiued  to  operate  it,  and  was  able  to  ])ay,  as  I  infer 
from  the  papers  submitted  to  us,  simply  the  operating  expenses. 
The  road  had  been  unable  to  pay  the  interest  upon  its  bonds,  or  to 
earn  any  money  out  of  which  to  pay  dividends  to  its  stockholders 
of  either  dafls.  In  April,  1881,  George  F.  Comstock  and  others, 
the  appellants  upon  this  appeal,  owned  $209,980  par  value  of  the 
common  stock  and  $7230  par  value  of  the  prefeiTed  stock,  and  the 
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respondents  upon  this  appeal  owned  or  represented  $250,490  par 
yalae  of  the  preferred  stock  and  $254,730  par  value  of  the  com- 
mon stock,  and  they  lield  a  large  amount  of  overdue  interest  cou- 
pons upon  the  bonds  of  the  company.  At  a  term  of  the, Supreme 
Court  neld  at  Herkimer  on  the  14th  day  of  April,  1881,  upon  the 
motion  of  the  present  appellants,  notice  of  which  was  not  given  to 
any  of  the  respondents,  an  order  was  made  directing  the  receiver 
to  proceed  ana  sell  the  railroad  property  and  franchises  of  the  cor- 
poration. In  May  thereafter  a  motion  was  made  by  the  respond- 
ents at  the  Special  Term  of  the  Supreme  Court,  held  at  Oswego, 
upon  notice  given  to  the  appellants  and  to  the  receiver,  for  an 
order«vacating  the  prior  order  for  a  sale,  and  that  motion  was 
denied.  These  respondents  appealed  from  that  order  to  the  Gen- 
eral Term,  and  there  the  order  appealed  from  was  afSrmed,  and  a 
stay  of  proceeding's  under  the  order  directing:  the  sale  was  granted 
until  the  further  order  of  the  court,  without  pi«judice  t^a  new 
application  to  vacate  the  order  of  sale.  From  so  much  of  the  Gen- 
ersd  Tei*m  order  as  granted  the  stay  and  stated  that  the  afSrmance 
was  without  prejudice  to  a  new  application,  the  respondents  in  the 
Supreme  Court  appealed  to  this  court,  and  upon  the  ar^ment  be- 
fore us  their  counsel  contended  that  that  portion  of  me  order  is 
appealable  to  this  court,  as  it  affected  a  substantial  right  not  rest- 
ing in  the  discretion  of  the  court.  On  the  other  hand,  the  respond- 
ents in  this  court  contended  that  the  order  is  not  appealable,  in- 
asmuch as  it  rested  in  the  discretion  of  the  Supreme  Court,  and  we 
are  pf  that  opinion. 

The  receiver  when  appointed  was  an  oflScer  of  the  court  appoint- 
ing him,  bound  to  obey  its  directions  apd  subject  in  the  general  dis- 
charge of  his  duties  to  its  control.  It  could  direct  and  control  him 
as  to  the  time  when  and  the  place  where  and  the  manner  in  which 
the  sale  should  be  made,  and  as  to  the  terms  thereof.  The  Special 
Term  at  Herkimer,  without  hearing  these  respondents  who  owned 
or  represented  a  majority  of  both  the  preferred  and  common  stock, 
and  who  owned  or  represented  a  considerable  portion  of  the  in- 
debtedness of  the  company,  not  upon  the  application  of  any  credi- 
tor, but  upon  the  application  of  a  minority  of  the  stocknolders, 
made  an  order  directing  the  sale.  It  is  not  disputed  that  it  was 
perfectly  competent  for  the  court  in  the  exercise  of  its  discretion 
to  make  that  order.  In  view  of  all  the  circumstances  disclosed  in 
the  affidavits  and  papers  submitted  it  might  have  refused  the  order, 
or  might  have  postponed  making  it  until  all  the  parties  could  be 
brouffiit  in  and  neard  in  reference  to  it.  It  was  perfectly  compe- 
tent for  the  subsequent  Special  Term  held  at  Oswego  to  vacate  or 
modify  that  order,  and  when  the  case  came  to  the  General  Term 
upon  appeal  it  possessed  the  same  discretionary  power  as  was  pos- 
sessed by  the  Special  Term.  In  the  exercise  of  its  discretion,  in 
view  of  fiJl  the  facts  disclosed  to  it,  it  could  have  reversed  the 
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order  denying  the  motion  to  vacate  or  modified  the  order  direc- 
ting the  Bale,  and  if  it  had  done  so  its  discretion  would  not  have 
been  reviewable  by  this  court. 

When  the  matter  was  pending  before  the  General  Term  the 
present  appellants  did  not  nave  the  absolute  right  that  the  railroad 
property  snonld  then  without  delay  be  sold  by  the  receiver.  In 
view  of  all  the  facts  disclosed,  that  the  appellants  were  a  minority 
of  the  stockholders,  representing  no  debts  against  the  company ; 
that  there  were  no  creditors  asking  for  the  sale  of  the  property ; 
that  the  stock,  both  common  and  preferred,  was  absolutely  worth- 
less as  stock  in  a  living  existing  corporation ;  in  view  of  the  bosi- 
ness,  financial  and  commercial  conditions  of  the  countir,  and  the 
efforts  that  were  beiM  made  by  the  respondents  and  those  repre- 
sented by  them  to  utilize  this  railroad  by  bringing  it  into  a  system 
of  railroads  to  be  inaugurated  by  them,  it  cannot  be  said  that  there 
were  no  facts  before  the  court  upon  which  it  could  exercise  itB 
discretion  in  granting  an  order  even  absolutely  vacating  the  order 
of  sale. 

As  the  General  Term  had  thus  the  power  in  tlie  exercise  of  its 
discretion  to  absolutely  vacate  the  oixier  of  sale,  or  to  modify  it,  it 
could  attach  any  conditions  it  saw  fit  to  the  affirmance  of  the  order 
appealed  from,  and  hence  could  grant  the  stay  and  give  leave  to 
renew  the  application  to  vacate  the  order  of  sale. 

It  cannot  DC  doubted  that  a  Special  Term  upon  motion  could,  at 
any  time  prior  to  the  appeal  to  the  General  Term,  have  granted 
the  same  stay  which  was  granted  at  the  General  Term.  And  it 
<*annot  be  doubted  that  the  Special  Term,  upon  motion,  could  have 
mven  leave  to  these  respondents  to  renew  their  motion  to  vacate 
ih.%  order  of  sale,  and  the  General  Term  had  the  same  power.  The 
Supreme  Court  is  one  court  exercising  its  jurisdiction  through  the 
Special  Terms,  the  Circuits  and  the  General  Terms.  And  the 
Gfeneral  Term,  except  as  limited  by  the  laws,  has  all  the  power  and 
all  the  general  jurisdiction  of  the  Supreme  Court  (Folger  v.  Fit»- 
hugh,  41  N.  T.  228 ;  Ti-acy  v.  Talmadge,  1  Abb.  Tr.  460,  463 ; 
Gracie  v,  Freeland,  1  N.  i .  228, 233 ;  Anonymous  v.  Anonymous, 
10  How.  Pr.  363  ;  In  the  Matter  of  tlie  Commissioners  of  Central 
Park,  61  Barb.  40,  47.)  Our  attention  is  called  to  no  provision  of 
law  which  prohibits  the  General  Term  from  exercising  the  juris- 
diction here  complained  of.  In  Gray  v.  The  New  York  Floating 
Elevator  Co.  (Feb.  10th,  1882),  recently  decided  in  this  court— a 
common-law  action — the  plaintiff  appealed  from  so  much  of  the 
order  of  the  General  Term  as  stated  that  the  affirmance  was 
^'  without  prejudice  to  a  motion  to  be  made  on  a  case  at  Special 
Term  for  a  new  trial  on  the  question  of  fact,"  and  we  dismissed 
the  appeal  on  the  ground  that  the  General  Term  in  the  exercise  of 
its  discretion  could  thus  qualify  its  order  of  affirmance.  In  Genet 
^.  The  President,  etc.,  of  the  Del.  and  Hudson  Canal  Co.  (86  N.  Y. 
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[Mem.]  625),  recently  decided  in  this  court — an  canity  action — 
the  complaint  was  dismissed  at  the  Special  Term,  ana  upon  appeal 
to  the  General  Term  it  was  a£Srmea  "  without  prejudice  to  any 
other  action  or  proceeding  which  the  plaintiff  may  "be  advised  to 
institute."  The  defendant  appealed  to  this  court  from  the  portion 
of  the  order  which  is  quoted,  and  we  again  held  that  the  General 
Term  had  jurisdiction  thus  to  qualify  its  order  of  affirmance. 

It  matters  not  that  these  appellants  made,  in  the  papers  sub- 
mitted to  us,  a  very  strong  case  for  the  sale  of  the  railroad 
and  its  property  by  the  receiver.  Their  right  to  a  sale  was  not 
denied.  The  sale  was  simply  stayed  until  the  further  order  of  the 
court. 

The  order  of  sale  and  the  subsequent  order  refusing  to  vacate 
the  order  of  sale  constitute  no  bar  to  a  further  application  to  vacate 
the  order  of  sale.  Such  an  application  could  nave  been  made  to 
the  Special  Term  without  the  leave  of  the  General  Term,  and  that 
portion  of  the  General  Term  order,  stating  that  its  affirmance  was 
without  prejudice  to  a  new  application,  is  absolutely  of  no  effect  in 
conferring  any  new  power  upon  a  judge  sitting  at  Special  Term 
of  the  same  court  The  principle  of  res  adjudicata  does  not  in 
each  a  case  apply  to  prevent  a  new  application  to  the  Special 
Term. 

There  is  much  discussion  in  tlie  briefs  submitted  to  us  upon  the 
question  whether  the  receivership  was  final  and  permanent,  or 
merely  temporaiT.  We  have  not  deemed  the  determination  of  this 
question  of  any  impoi*tance  at  this  time,  so  it  has  no  bearing  what- 
ever upon  the  decision  which  we  make. 

Therefore,  when  the  General  Term  had  this  matter  before  it, 
and  after  hearing  the  parties,  it  undoubtedly  had  the  power  to 
^jant  the  stav  ana  to  reserve  the  right  for  a  new  application  which 
18  now  complained  of.  In  the  exercise  of  this  power  it  did  not 
affect  a  substantial  right  of  these  appellants  which  did  not  rest  in 
its  discretion.  .  The  exercise  of  its  discretion  in  the  matter  could 
be  based  upon  facts  appearing  in  the  record  now  before  us,  or  upon 
facts  otherwise  within  its  knowledge  or  brought  to  its  attention 
upon  the  ailment. 

We  are,  therefore,  of  opinion  that  the  appeal  should  be  dismissed, 
with  costs. 

AH  concur. 

Appeal  dismissed. 
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WnxiAM  L.  Elkiks 
Thb  Camden  and  Atlantic  Railboad  Compant. 

(86  Nno  Jeney  Eq,  BeparU,  5.     Get.  Term,  1882.) 

The  directors  of  a  railroad  company,  without  an^  authority  either  by 
statute  or  charter,  passed  a  resolution  to  assume  certam  debts  and  to  buy  a 
majority  of  the  stock  and  bonds  and  the  equipment  of  a  rival  railroad.  The 
resolutions  also  provided  for  the  calling  of  a  special  meeting  of  the  stock- 
holders to  vote  upon  the  matter,  and  it  was  not  to  be  carried  out  without 
their  approval,    ffdd— 

That  the  proposed  purchase  was  ultra  vires,  and  hence  could  not  be 
executed  even  if  ratified  by  the  stockholders.  » 

That  it  was  void  and  against  public  policy,  in  that  its  object  was  to  ^ 
vent  lawful  competition. 

That  it  could  be  enjoined  upon  the  application  of  a  single  stockholder  of 
the  purchasing  company,  and  that  the  fact  that  such  stockholder  had  obtained 
his  stock  after  the  passage  of  the  resolutions,  and  with  the  avowed  design  of 
preventing  its  consununation,  would  not  affect  his  right  to  relief. 

Bill  for  injunction.  On  motion  to  diseolye  the  injanctioD  on 
bill  and  answer. 

Mr.  P.  L.  Yoorhees  and  Mr.  B.  Williamson,  for  the  motion. 

Mr.  D.  J.  Pancoast,  Mr.  S.  H.  Gi-ej  and  Mr.  T.  N.  McCarter, 
contra. 

The  Chancellob. — ^The  bill  is  filed  by  William  L.  Elkins,  a 
stockholder  of  the  Camden  and  Atlantic  Railroad  Company,  on 
behalf  of  himself  and  the  other  stockholders,  against  the  company, 
to  restrain  it  from  entering  into  or  executing  any  agreement  with 
the  Philadelphia  and  Atlantic  City  Eailway  Company,  for  the 
pnrchase  by^  the  former  of  the  railroad  of  the  latter  company,  and 
from  entering  into  or  executing  any  agreement  with  William 
Massey  for  the  pnrchase  by  it  of  his  interest  in  the  latter  company, 
for  the  purpose  of  ^tting  control  of  the  road  of  that  company, 
and  from  entering  into  or  executing  any  agreement  with  any  cor- 
poration or  corporations,  person  or  persons,  for  the  purchase  by  it 
of  any  of  the  property  or  stock  of  tne  latter  company  for  any  pn^ 
pose  not  necessary  for  the  proper  operation  of  its  own  road.  The 
bill  states  that  it  is  the  purpose  of  the  defendant  and  its  board  of 
directors,  in  its  name  and  with  its  funds,  either  to  purchase  of  the 
Philadelphia  and  Atlantic  City  Railway  Company  its  railroad 
(which  runs,  as  does  that  of  the  defendant,  irom  the  city  of 
Camden  to  Atlantic  City),  for  a  very  large  sum  of  money,  or  to 
purchase  of  William  Massey,  who,  it  alleges,  is  the  owner  of  the 
greater  part  of  the  stock  ana  property  of  that  company,  his  interest 
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therein,  for  the  sum  of  $500,000,  over  and  above  certain  debts  and 
liablities  of  that  company,  estimated  to  amount  to  $200,000,  to  be 
assumed  and  paid  by  the  defendant  as  a  part  of  the  consideration 
of  the  purchase;  that  the  terms  of  the  agreement  to  make  the 
purchase  of  Massej  had  already,  when  the  bill  was  filed,  been 
agreed  upon  between  him  and  the  president  of  the  defendant,  and 
that  at  a  meeting  of  the  board  of  directors  of  the  defendant,  held 
in  Camden,  on  the  29th  of  May  last,  a  resolution  was  passed  in 
favor  of  the  execution  of  the  agreement  to  purchase  from  Massev 
his  interest  for  the  before-mentioned  consideration.  The  bill 
fnrther  states  that  it  is  the  design  of  the  president  and  board  of 
directors  of  the  defendant  to  pm*chase,  with  the  funds  and  in  the 
name  of  the  defendant,  either  the  entire  property  of  the  Philadel- 
phia and  Atlantic  City  Bailway  Company,  or  a  controlling  interest 
therein,  with  a  View  of  uniting  the  property,  business  ana  manage- 
ment of  that  company  with  those  oi  the  defendant ;  and  it  charges 
that  the  scheme  is  foi'eign  ta  the  object  and  purposes  of  the  de- 
fendant, beyond  its  powers,  unlawful  m  its  character  and  against 
the  best  interests  of  its  stockholders,  and  that,  if  executed,  it  wilt 
result  in  irrepamble  injury  to  the  complainant  and  the  other  stock- 
holders of  the  defendant.  On  the  finng  of  the  bill  an  injunction 
was  issued  pursuant  to  the  prayer  thereof.  The  defendant  has 
answered,  and  now,  on  the  bill  and  answer,  moves  to  dissolve  the 
injunction.  The  answer,  while  it  denies  that  the  agreement  referred 
to  in  the  bill  is  as  therein  stated,  admits  that  an  agreement  has 
been  made  between  the  president  of  the  defendant,  on  its  behalf, 
and  Massey,  for  the  sale  by  the  latter  to  the  defendant,  for  the 
consideration  of  $500,000,  to  be  paid  in  the  defendant's  first  mort- 
gage bonds,  of  his  stock,  bonds  and  other  claims  of  and  against  the 
rhiladelphia  and  Atlantic  City  Kailway  Company,  and  certain 
rolling  stock  of  his.    The  following  is  the  property  bargained  for : 

First  mortgage  bonds $224,000  00 

Interest  unpud  to  July  1, 1882,  inclusive 74,560  00 

1394,560  00 

First  mortgage  bonds,  held  as  collateral  security $70,400  00 

Interest  unpidd  to  July  1,  1882,  inclusive 27,104  00 

197,604  00 

Floating  debt $286,844  10 

Less  bonds  held  as  collateral 70,400  00 

$166,944  10 

Intereston  the  same  to  July  1,  1882,  about 27,600  00 

Twenty-six  hundred  shares  of  stock 180,000  00 

Nine  locomotives  and  twenty-seven  cars 109,299  47 

$824,807  57 

The  agreement,  according  to  the  answer,  was  by  its  terms  to  be 
of  no  effect,  unless  first  submitted  to  and  approved  by  the  defend- 
ant's board  of  directors,  and  then  ratified   by  its  stockholders. 
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There  was  also  a  provision  for  the  pnrchase  of  the  property  by  the 
defendant's  presiaent,  for  himself,  or  such  of  the  defendant's  stock- 
holders as  might  associate  themselves  with  him  or  them,  in  case  of 
the  directors  or  stockholders  neglecting  or  refusing  to  approve  of 
the  agreeement.  That,  however,  is  of  no  importance  in  the  decision 
of  the  question  under  consideration.  The  agreement  was  made  on 
the  26tn  of  May  last,  and  was  to  be  carried  out  on  the  Ist  of  July 
following.  The  answer  avers  that  so  far  from  bein^  an  injury  to 
the  complainant  and  the  other  stockholders  of  the  defendant,  tlie 
execution  of  the  agreement  would  be  greatlv  to  their  /idvantace, 
tod  it  avers  also  that  it  would  be  ^i-eatly  to  their  advantage  if  by 
purchase,  lease,  uniting  or  consolidating  with  the  Philadelphia  and 
Atlantic  City  Railway  Company,  the  defendant  could  have  the  man- 
agement and  operation  of  the  railway  of  that  company,  and  use  and 
operate  it  as  a  branch  or  lateral  ix)ad.  The  latter  road  is  a  rival 
road.  It  is  a  narrow-gauge  road,  while  the  defendant's  is  of  the 
ordinary  gauge.  The  Philadelphia  and  Atlantic  City  Railway  Com- 
pany is  insolvent,  proceedings  for  foreclosure  and  sale  of  its  road 
under  the  mortgage  (for  $500,000)  thereon  being  now  in  progress 
in  this  court,  and  the  road  is  now,  by  leave  of  this  court,  in  the 
hands  of,  and  operated  by,  the  trustees  for  the  bondholders  under 
that  mortgage.  It  appears,  by  the  answer,  that  the  defendant's 
board  of  directors  have  approved  of  the  agreement  in  question,  and 
that  they  do  not  intend  to  take  any  steps  to  carry  it  out,  unless  it 
be  ratified  by  the  stockholders,  ibut  tnough  the  answer  avers  that 
it  is  not  the  intention  of  the  president  and  directors  to  act  in  the 
matter  without  the  full  consent,  approval  and  direction  of  the  stock- 
holders, it  must  be  understood  tuat  it  does  not  mean  to  say  that 
they  will  not  act  without  the  consent  of  all  the  stockholders,  for 
otherwise  the  filing  of  the  bill  by  the  complainant,  a  dissentient  stock- 
holder, would  have  put  an  end  to  the  matter,  at  least  until  his  con 
sent  should  have  been  obtained.  What  it  means,  undoubtedly,  is 
that  thev  will  not  act  without  the  consent  of  the  holders  of  a  mar 
jority  of  the  stock. 

It  is  quite  clear  that  unless  the  purchase  in  question  can  be  sus- 
tained as  a  union  or  consolidation  of  the  defendant  with  the  other 
company,  it  cannot  be  sustained  at  all.  On  its  face  it  is  merely  the 
purcnase  by  the  defendant,  as  a  speculation,  of  stock  and  bonds, 
and  floating  debt  of  an  insolvent  corporation,  together  with  rolling 
stock  whicn  it  cannot  use  on  its  own  road.  In  that  view  it  is  so 
obviously  foreign  to  the  objects  for  which  the  defendant  was  in- 
corporated, so  utterly  unauthorized  by  any  law,  and  so  clearly  be- 
yond its  powers,  that  no  attempt  is  made  in  the  answer,  nor  was 
any  made  on  the  argument,  to  sustain  it  on  that  ground ;  but  the 
efU)rt  was  made  to  sustain  it  on  the  mx>und  that  it  is,  in  effect  and  in 
fact,  a  union  and  consolidation  with  the  rival  companv,  or  an  ac- 
quisition of  the  road  of  that  company ;  as  a  lateral  road.    And  in- 
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asmnch  aa  on  its  face  the  agreement  is  neitlier  of  those  things,  it  waa 
urged  that  the  court  should,  if  it  appears  that  the  proposed  purchase 
is  designed  merely  as  means  for  such  union  and  consoliaation  or 
acquisition,  have  regarded  the  object  and  purpose  rather  than  to* 
the  means  by  which  they  are  both  effected.  By  the  general  rail- 
road law  (Rev.  p.  930,  §  17)  and  the  act  of  1880  (P.  L.  of  1880,  p. 
831),  power  is  given  to  railroad  companies  to  lease  their  roads,  or 
any  part  of  them,  to  any  other  corporation  or  corporations  of  this 
or  any  other  state,  or  to  unite  and  consolidate  as  well  as  merge 
their  stock,  property  and  franchises  and  roads  with  those  of  any 
other  company  or  companies  of  this  or  any  other  state,  or  to  do 
botli ;  and  it  is  provided  that  after  such  lease  or  consolidation  the 
company  acquiring  the  other's  road  may  use  and  operate  such  road, 
and  its  own  roads,  or  any  of  them.  Tfie  purchase  in  question  here 
has  no  reference  to  the  acquisition  of  the  narrow-gauge  road  by 
lease.  But  it  is,  as  before  stated,  claimed  that  it  is  designed  to  en- 
able the  defendant  to  acquire  the  control  and  use  oi  that  road. 
That  design  is  not  directly  avowed  in  the  answer.  It  is  chared 
in  the  bil^  however,  and  is  not  denied  in  the  answer,  and  it  is  a 
fair  inference  from  the  latter,  that  such  and  no  other  is  the  desi^. 
The  object  to  obtain  ownership  of  so  great  a  part  of  the  stock,  in- 
debtedness and  property  of  the  narrow-gauge  company,  as  to  enable 
the  defendant  bv  means  thereof  to  become  the  purchaser  of  its 
property  at  the  ^reclosure  sale,  or  to  have  control  of  it  after  such 
sale  in  any  re-organization  of  the  companv.  But  the  acts  of  the 
l^sktnre  before  referred  to,  while  they  give  the  defendand  power 
to  nnite  and  consolidate  with  the  other  company,  give  it  no  power 
to  purchase  the  debts  of  that  company  or  its  road,  and  it  has  no 
power  to  borrow  money  for  either  oi  those  purposes.  Union  and 
consolidation  of  two  railroad  companies  are  one  thing,  and  the 
purchase  by  one  company  of  the  property  and  franchises  of  the 
other,  is  another.  Wnat  the  defendant  proposes  to  do  is,  not  to 
unite  and  consolidate  with  the  other  company,  but  to  purchase  the 
means  of  controling  the  property  and  franchises  of  that  company, 
and  for  that  purpose  to  borrow  half  a  million  dollars  on  mortgage 
of  its  own  property  and  franchises.  It  has  no  power  to  borrow 
money  for  that  purpose,  and  if  it  had  the  money  in  its  treasury  it 
wonld  have  no  right  to  use  it  for  that  purpose.  The  purchase  of 
a  rival  railroad  is  (not  to  speak  of  public  policy)  foreign  to  the  ob- 
jects for  which  the  defendant  was  incorporated.  Nor  can  the  pur- 
chase be  regarded  as  within  the  authority  given  by  the  defendant's 
charter  to  build  lateral  or  branch  roads.  The  charter  authorizes 
the  company  to  construct  a  railroad  (the  main  line)  from  the  city 
of  Camaen,  or  some  point  in  the  county  of  Camden  within  a  mile 
of  the  dty,  to  run  to  the  sea  at  or  near  Absecon  inlet  in  Atlantic 
County,  and  two  branches  from  some  convenient  point  in  the  main 
road^  to  be  determined  by  die  company,  one  to  run  to  Batsto  vil- 

9  A.  &  K  R  Ca8.~88 
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lage  in  Burlington  Conntj,  and  the  other  to  May's  Landing  in  At- 
lantic Conntj.  P.  L.  of  1852,  p.  265.  The  narrow-gange  road 
umBj  as  before  stated,  from  Camden  to  Atlantic  City.  Obyionsly, 
the  acquisition  of  it  cannot  be  regarded  as  authorized  by  a  grant  of 
power  to  build  branches  from  the  defendant's  main  line  to  Batsto 
and  May's  Landing.  The  transaction  under  consideration  must  be 
regardei  as  an  agreement  to  buy  stock  and  bonds,  and  unsecured 
debt  of  an  insolvent  corporation.  As  such,  irrespective  of  the  as- 
sumed ulterior  object  in  the  purchase,  it  is  not  even  suggested  that 
it  is  legitimate.  It  does  not  appear  that  the  rolling  stocK  included 
in  the  oargain,  and  valued  therein  at  $109,000,  is  to  be  purchased 
for  use  on  the  defendant's  road,  but  it  is  reasonable  to  conclude 
that  it  is  not,  seeing  that  it  is  adapted  to  the  narrow-gauge  road, 
and  therefore  not  to  the  defendant's.  Moreover,  it  is  apparent  that 
the  agreement  is  to  be  r^arded  as  a  whole,  and  is  so  regarded  b; 
the  defendant.    As  a  purchase  with  a  view  to  extinguishing  com- 

Bjtition  the  transaction  is  clearly  ultra  vires.     CoUes  v.  Troy  City 
irectory  Co.,  11  Hun,  397. 

It  is  urged  that  to  induce  this  court  to  interfere  by  injunction 
in  such  a  case  as  this,  it  must  appear  that  the  complainant  will,  if  it 
withholds  its  prohibition,  sustain  irreparable  injury,  and  it  is  in- 
sisted that  so  far  from  being  an  injury  to  the  stockholders  the  pro- 
posed purchase  will  be  of  very  great  advantage.  It  is  also  uiged 
that  the  complainant  is  a  mere  volunteer ;  that  he  acquired  his  stock 
after  the  negotiations  for  the  purchase  in  question  were  begun,  and 
got  it  for  the  very  purpose  of  defeating  the  proiect.  To  dispoee 
of  the  latter  objection :  It  appears  that  the  complainant  is  a  stock- 
holder. If,  in  fact,  he  acquired  his  stock  at  the  time  and  with  the 
design  alleged  in  the  answer,  that  would  not  affect  his  right  to  the 
relief  whi3i  he  seeks.  But  those  things  appear  only  from  the 
averments  of  the  answer,  and  those  averments  are  not  responsive 
and  are  therefore  no  evidence,  and  if  they  were  they  are  not  veri- 
fied. As  to  the  former  objection :  The  proceeding  in  question  is, 
as  before  stated,  strictly  ultra  vires.  In  such  a  case  equity  will 
give  such  appropriate  relief  as  mav  be  practicable  against  the  ille- 
gal act,  and  that,  too,  at  the  suit  of  a  single  stockholder ;  while  on 
tlie  other  hand,  it  will  not  interfere  in  a  matter  involving  no 
breach  of  trust  but  only  error  of  judgment  on  the  part  of  the 
representatives  of  the  companv,  even  though  such  error  may  even- 
tuate in  the  injury  of  the  stockholders,  trotter  on  Corp.  130, 131, 
182;  High  on  Inj.  §  767;  Boone  on  Corp.  §§  148, 149;  Kean  v. 
Johnson,  1  Stock,  401 ;  Gifford  v.  N.  J.  R.  R  Co.,  2  Stock  171 ; 
Beman  v.  Rufford,  6  Eng.  Law  &  Eq.  106 ;  Grant  on  Corp.  290 ; 
Zabriskie  v,  Hackensack  &  N.  T.  K.  R.  Co.,  3  C.  E.  Gr.  178 ; 
Black  V.  Del.  &  Rar.  Can.  Co.,  9  C.  E.  Gr.  455.  In  a  recent  case, 
Hawes  r.  Contra  Costa  Walter  Co.,  21  Am.  Law  Reg.  (N.S.)  252,  the 
Supreme  Court  of  the  United  States,  in  laying  down  the  principles 
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governing  the  class  of  cases  in  winch  a  stockholder  of  a  corporation 
may  maintain  a  suit  in  equity  in  his  own  name,  fonnded  on  a  right 
of  action  existing  in  the  corporation  itself,  and  in  which  it  is  the 
appropriate  complainant,  recognized  the  following  gronnds: 
Wnere  some  action  is  taken  or  tlireatened  by  the  mana^ng  board  of 
directors  or  trustees  of  the  corporation,  which  is  beyond  tlie  au- 
thority conferred  on  them  by  the  charter  or  other  source  of  organi- 
zation ;  or  where  there  is  such  a  fraudulent  transaction  completed 
or  contemplated  by  the  acting  managers,  in  connection  with  some 
other  party,  or  amon^  themselves,  or  with  other  stockholders,  as 
will  result  in  serious  injury  to  the  corporation  or  to  the  interests 
of  the  other  stockholders ;  or  where  the  board  of  directors,  or  a 
majority  of  them,  are  acting  for  their  own  interest  in  a  manner 
destructive  of  the  corporation  itself,  or  of  the  rights  of  the  other 
stockholders ;  or  where  the  majority  of  the  stockholders  themselves 
are  oppressively  and  illegally  pursuing  a  course,  in  the  name  of  the 
corporation,  which  is  in  violation  of  the  rights  of  the  other  stock- 
holders, and  which  can  only  be  restrained  oy  the  aid  of  a  court  of 
canity.  And  the  court  adds  that  possibly  other  cases  may  arise  in 
wnich,  to  prevent  irremediable  injury,  or  a  total  failure  of  justice, 
the  court  would  be  justified  in  exercising  its  powers.  In  the  case 
in  hand,  the  illegal  agreement  has  been  made,  in  behalf  of  the 
company,  by  its  president,  subject  to  the  approval  of  the  directors 
and  stockholders.  The  directors  have  already  approved  of  it.  It 
is  true  they  have  provided  by  resolution  for  tlie  calling  of  a  special 
meeting  of  the  stockholders  to  pass  upon  it ;  but  the  voice  of  such 
a  meetmi?  could  not  authorize  the  project  if  it  be  beyond  the 
powers  01  the  corporation.  It  is  enough  to  warrant  the  interfer- 
ence of  this  court  to  know  that  it  is  the  admitted  intention  of  the 
board  to  execute  the  illegal  agreement,  provided  the  holders  of  a 
majority  of  the  stock  are  favorable  to  it.  The  motion  to  dissolve 
is  denied,  with  costs. 

The  statute,  21  Jac.  I.  c.  8,  prohibiting  monopolies,  has  been  said  to  be 
merely  declaratory  of  the  common  law :  N^orwich  Gas  Co.  v,  Norwich  City 
Co.,  25  Conn.  88;  but  see  Com.  «.  Canal  Commrs.,  5  W.  &  S.  894;  Pennock 
V.  Dialogue,  2  Pet.  1. 

Whether  a  monopoly  can  be  granted  by  the  legislature :  Hecker  v.  New 
York  Balance  Dock  Co.,  18  How.  Pr.  649,  24  Barb.  215;  People  v,  Vander- 
bilt,  26  N.  Y.  287,  28  N.  Y.  896;  Enfield  Co.  «.  Hartford  R.  R.  Co.,  17  Conn. 
40.  See  Gibbons  v,  Ogden,  9  Wheat.  1 ;  Western  Union  Co.  v,  Atlantic  A 
Pac.  Co.  5  Nev.  102. 

The  grant  of  a  monopoly  must  be  express,  and  can  never  be  implied: 
Tuckahoe  Canal  Co.  v,  Tuckahoe  R  R.  Co.,  11  Leigh,  42;  Gaines  o.  Coates, 
51  Miss.  385;  Mohawk  Bridge  Co.  v.  Utica  R.  R.  Co.,  6  Paige,  554;  Thomp- 
son V.  New  York  R  R,  8  Sandf.  Ch.  625;  McLeod  v.  Burroughs,  9  Ga.  218; 
and  such  will  be  the  construction  of  a  personal  covenant,  Btull  v,  Westfall, 
24  Hun,  1 ;  Stephens «.  Aulls,  8  T.  &  C.  (N.  Y.)  781 ;  Williams  v.  Tiedemann, 
6  Mo.  App.  269. 

A  municipal  corporation  cannot  grant  a  monopoly,  as  an  exclusive  right  to 
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ran  omnibusefl  in  the  city:  L^^n  9.  Pyne,  48  Iowa,  524;  or  to  slaughter  ani- 
mals, Chicago  9.  Rumpff,  45  111.  90;  Live  Stock  Aaan.  «.  Crescent  City  Co..  1 
Abb.  (U.  8.)  888;  NasVs  Case,  88  U.  C.  Q.  B.  181.  Bee  Belden  «.  Pagan,  22 
La.  Ann.  545;  Slaughter  House  Cases,  16  Wall.  86;  Crescent  Co.  9.  Butchers' 
Co.,  9  Fed.  Rep.  748;  or  to  manufacture  and  supply  illuminating  gas,  State 0. 
Cincinnati  Gas  Co.,  18  Ohio.  St.  262;  Norwich  Gas  Co.  v.  Norwich  City  Gas 
Co.,  25  Conn.  20 ;  Bast  St.  Louis  «.  St.  Louis  Gas  Co.,  98  UL  415 ;  Des  Hoines 
Gas  Co.  «.  Des  Moines,  44  Iowa,  505;  but  see  State  e.  Milwaukee  Gas  Co.,  29 
Wis.,  454;  People  v.  Bo  wen,  80  Barb.  24,  21  N.  Y.  517;  or  prevent  one  citi- 
zen only  from  carrying  on  a  dangerous  business  in  the  city,  Hudson  v.  Thome, 
7  Paige,  261 ;  Tugman  «.  Chicago,  78  HI.  405.  See  Richmond  R.  R  Co.  €. 
Richmond,  96  U.  S.  521;  or  to  provide  a  market- house,  Gale  «.  Kalamazoo, 
28  Mich.  844;  Cougot  v.  New  Orleans,  16  La.  Ann.  21.  See  Caldwell  t.  Al- 
ton, 88  III.  416;  Bloomington  v.  Wahl  46  III.  489;  or  to  establish  and  nm 
a  ferry,  Mintura  «.  Larue,  28  How.  435;  see  Johnson  «.  Crow.  87  Pa.  St  184; 
Broadway  Co.  v.  Hankey,  31  Md.  846;  Hall  v.  Mintuni,  55  N.  T.  676;  Bor- 
lington  Co.  v,  Davis,  48  Iowa,  188;  Midland  Ferry  Co.  v.  Wilson,  1  Stew. 
£q.  587,  note. 

A  railroad  or  other  corporation  has  no  power,  without  legislative  authority, 
to  transfer  or  lease  its  road  or  franchises  to  another  railroad  company:  Eeaa 
e.  Johnson,  1  Stock.  401 ;  Black  v.  Dei.  <fe  Bar.  Canal  Co.,  7  C.  £.  Gr.  180,  9  C. 
E.  Gr.  455;  Troy  R.  R.  Co.  v.  Kerr,  17  Barb.  581;  Clark  e.  Omaha  R.  R,  5 
Neb.  814,  Johnson  v.  Shrewsbury  R.  R.,  17  Jur.  1015,  8  De  G.  M.  &  G.  914; 
McMillan  «.  Mich.  South.  R.  R.,  16  Mich.  79;  Shrewsbury  R.  R.  v.  London  R 
R.,  17  Jur.  845;  Occum  Co.  e.  Spraffue  Co.,  84  Conn.  529;  Thomas  v.  West 
Jersey  R.  R,  101  U.  S.  71 ;  East  Anglian  R.  R.  e.  Eastern  Co.  R  R.,  11 C.  K 
775;  Campbell  v.  Marietta  R.  R,  28  Ohio  St.  168;  Lauman  «.  Lebanon  Valley 
R  R.,  30  Pa.  St.  42;  Pmto  Co.  Case,  L.  R  (8  Ch.  Div.)  268;  Boston  R  R  «. 
New  York  R.  R  (R  L),  28  Alb.  L.  J.  518;  CampbelPs  Case,  L.  R(9Ch.  App.) 
1 ;  Simpson  v.  Westminster  Co.,  8  H.  L.  Cas.  712;  Era  Ins.  Co.,  6  Jur.  (N.  8.) 
1884;  Smith  e.  St.  Louis  Ins.  Co.,  2  Tenn.  Cb.  727;  Price  e.  St.  Louis  Ins.  Co. 
3  Mo.  App.  262;  Cozarte.  Georgia  R  R,  64  Ga.  879;  or  to  consolidate  with 
another,  York  R.  R  Co.  «.  Winans«  17  How.  80;  International  R  R.  e.  Bre- 
mond,  53  Tex.  96;  Charlton  17.  New  Castle  R  R.  Co.,  5  Jur.  (N.  8.)  1096;  Mc- 
Cray  v.  Junction  R  R,  9  Ind.  859;  Sute  «.  Bailey,  16  Ind.  46.  See  Central 
R  R  Co.  V,  Georgia,  40  Ga.  582,  92  U.  S.  665;  State  v.  Greene  Co.,  54  Mo. 
640;  Denike  e.  Mw  York  Lime  Co.,  80  N.  Y.  699;  Chicago  R.  R,  v.  Lake 
Shore  R  R,  11  Rep.  828;  Field  on  Corp.  chap.  XVI.  Not  even  by  the  as- 
cent or  ratification  of  all  the  stockholders,  Ashbury  R  R.  Co.  v.  Riche,  L.  R 
(9  Exch.)  224,  (7  H.  LJ)  658,  14  Moak  81,  note;  Cohnan  v.  Eastern  Co.  R  R, 
10  Beav.  1 ;  National  Irust  Co.  «.  Miller,  6  Stew.  Eq.  155;  New  Orleans  R.  R 
Co.  e.  Harris,  27  Miss.  517;  Albert  Assurance  Co.  L.  R.  (6  Ch.  App.)  381; 
Eakin  e.  St.  Louis  R  R,  3  Cent.  L.  J.  655. 

Nor  power  to  become  a  stockholder  in  another  railroad:  Central  R  R.  Co. 
V.  Collins,  40  GhL  582;  Compagnie  Fran9ai8e  e.  Western  Union  Co.,  11  Fed. 
Rep.  842;  Salomons  e.  Laing,  6  Eng.  Ry.  Cas.  289;  Franklin  Bank  «.  Commer- 
cial Bank,  86  Ohio  St.  850;  Franklin  Co.  9.  Lewiston  Inst,  68  Me.  48;  Tay- 
lor «.  Earle,  8  Hun,  1 ;  Buford  e.  Keokuk  Co.,  8  Mo.  App.  159.  As  to  pur- 
chasing ite  own  shares,  see  Dronfield  Co.'s  Case,  L.  R.  (17  Ch.  Div.)  76;  Cur- 
rier «.  Lebanon  State  Co.,  56  N.  H.  262;  Barton  «.Port  Jackson  Co.,  17  Barb. 
897;  Green's  Brice's  Ultra  Vires,  94;  Hope  v.  International  Soc.,  L.  R.  (4  Ch. 
Div.)  827.  An  agreement  by  two  or  more  stockholders  to  buy  a  majority  of 
the  stock  and  control  the  corporation  thereafter,  is  unenforceable,  Jacobs  f . 
Miller  (N.  Y.),  15  Alb.  L.  J.  188.  See  McMurray  e.  Northern  R  R,  28 
Grant's  Ch.  184. 

Contracts  between  rival  railroads  to  prevent  competition  will  not  be  en- 
forced: Wiggins  Ferry  Co.  «.  C.  &  A.  R.  R.,  6  Mo.  App.  847,  78  Mo.  ^ 
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Hartford  B.  R.  «.  New  Haren  R.  R,  8  Rob.  (N.  T.)  411;  Pemia  and  Rock 
Island  R.  R  0.  Mininff  Co.,  68  111.  480,  12  Am.  Law  Reg.  (N.  &  8.)  284,  note; 
Shiewabary  R  R  «.  London  R  R,  17  Jur.  845;  Pearce  S,  Peru  R  R,  21 
How.  441 ;  but,  on  tbe  contrary,  may  be  restrained,  State  v,  Hartford  R.  R, 
29  Conn.  588;  People  9.  Albany  R  R,  24  N.  T.  261;  or  between  a  railroad 
and  express  company,  Sanford  o.  R.R.  Co.,  24  Pa.  St.  878;  New  £ngland  Ex. 
Go. «.  Maine  R  R  Co.,  Me.  188;  Southern  Ex.  Co.  o.  NashyilleR  R.  Co.,  20. 
Am.  Law  Reg.  (N.  S.)  590,  602,  note;  McDuffee  v.  Portland  R  R,  62  N.  H. 
480;  Texas  Ex.  Co.  9.  Texas  R.  R  Co.,  6  Fed.  Rep.  426;  so,  between  manufac- 
turers. Central  Salt  Co.  e.  Guthrie,  53  Ohio  St.  666;  Hilton  «.  Eckersley,  6 
£.  &B.  47;  India  Bagging  Assn.  e.  Kook,  14  La.  Ann,  168;  or,  producers  and 
dealers,  Morris  Coal  Co.  «.  Barcley  Coal  Co.,  68  Pa.  St.  178;  Clancey  v. 
Onondaga  Salt  Co.,  62  Barb. 895;  Craft  o.  McConougby,  79  111.  846;  Amot  v. 
Pitteton  Coal  Co.,  2  Hun  591,  68  N.  Y.  558;  Crawford  e.  Wick,  18  Ohio  St. 
190 ;  Raymond  v.  Leavitt,46  Mich.  447 ;  or  proprietors  of  boats,  Stanton  e.  Allen, 
5  Denio,  484 ;  Pratt «.  Tapley,  8  Pugs.  168 ;  Hooker  v,  Yandewater,  4  Denio  849 ; 
Anon.,  2  Wart.  Prec.  *658;  Murray «.  Yanderbilt,  89  Barb.  140.  See  Palmers. 
Stebbins,  8  Pick.  188;  Collins  v.  Locke,  L.  R  (4  App.Cas.)  674;  Jones  v.  Fan- 
ning, Morris  848,  or  of  two  lines  of  stages,  Bennett «.  Dutton,  10  N.  H.  481 ;  or 
a  railroad  company  and  a  ferry  company,  Lyde  9.  Eastern  R.  R.  Co.,  86  Beay. 
10;  Of  a  railroad  eompanyand  a  stage-owner,  Marriott's  Case,  1  C.  B.  (N.  S.) 
499;  See  Parker  v.  Great  Western  R  R,  11  C.  B.  545;  Wiswall  «.  Greenville 
Co.,  8  Jones  Eq.  188;  or  a  railroad  company  and  parlor  car  company,  Pullman 
Palace  Car  Co.  v.  Texas  and  Pacific  Co.,  11  Fed.  Rep.  625,  ana  682,  note;  or 
a  railroad  company  and  telegraph  company,  Western  Union  Co.  e.  Union  Pac. 
Co.,  8  Fed.  Rep.  1;  Western  Union  Co.  v.  St.  Joseph  R  R.,  Id.  480;  Western 
Union  Co.  «.  American  Union  Co.,  65  Ga.  160;  Atlantic  &  Pac.  Co.  v.  Union 
Pac.  R  R,  1  Fed.  Rep.  746;  Western  Union  Co.  v.  Burlington  Co.,  11  Fed. 
Rep.  I,  10,  note ;  Western  Union  Co.  o.  Kansas  Pac.  R  R  Co. ,  4  Fed.  Rep.  284 ; 
or  injurious  discriminations  in  the  delivery  or  transportation  of  freight,  Rog- 
ers Loco.  Works  e.  Erie  R  R  Co.,  6  C.  E.  Gr.  879;  Chicago  &N.  W.  R  R  v. 
People,  56  111.  865;  Crouch  v.  London  &  N.  W.  R  R.,  14  C.  B.  255;  Garton 
f>.  Bristol  R  R,  6  C.  B.  (N.  S.)  689;  Pickforde.  Grand  Junction  R  R,  10  M. 
A  W.  899 ;  McDuffee  v.  Portland  R  R.,  52  N.  H.  480,  455 ;  Twells  v.  Pa.  R 
R  Co.,  4  Am.  Law  Reg.  (N.  S.)  728,  788,  note;  Union  Locomotive  Co.  v,  Erie 
R  R  Co.,  8  Vr.  28:  David  e.  Western  Union  R  R,  1  Cin.  8.  C.  100.  See 
Fitchburg  R  R  «.  Gage,  12  Gray,  898;  Baxendale  «.  Great  Western  R  R,  5 
O.  B.  (N.  8.)  809;  Chicago  R  R,  «.  Parks,  18  111.  460;  Munhall  e.  Pa.  R  R 
Co.,  92  Pa.  St.  150;  Morris  and  Essex  R  R  v.  Sussex  R  R,  6  C.  E.  Gr.  548; 
Btawart «.  Lehigh  Valley  R  R.  Co.,  9  Vr.  505. 

A  contract  between  a  railroad  company  and  a  telegraph  company,  whereby 
the  former  agreed  to  give  the  latter  tiie  exclusive  right  of  way  for  telegraphic 
purposes,  so  far  as  it  legally  might,  and  to  discourage  competition,  was  held 
not  void  :^estem  Union  Tel.  Co.  «.  Chicago  &.  P.  R  R,  86  111.  246 ;  West- 
era  Union  Co.  «.  Atlantic  &  Pac.  Co.,  7  Biss.  867;  so,  of  a  contract  by  an  indi- 
vidual not  to  run,  own  or  be  interested  in  any  line  of  packet  boats  on  the  Erie 
canal,  Chappel  e.  Brockway,  21  Wend.  157;  or  not  to  run  boats  on  a  certain 
line  of  travel,  California  Nav.  Co.  v.  Wright,  6  Cal.  258;  Oregon  Nav.  Co.  v, 
Winsor,  20  Wall.  64;  Dunlop  v.  Gregory,  10  N.  Y.  241;  but  see  Wright «. 
Ryder,  86  Cal.  842;  or  a  stage-coach.  Pierce  «.  Fuller,  8  Mass.  228;  Heara  o. 
Chriffia,  2  Chit.  407 ;  or  to  furnish  recruits  for  an  army.  Marsh  v,  Russell,  66  N. 
T.  288;  see  Skecls  v,  Phillips  54  HI.  800;  or  to  keep  a  hotel,  Mossop*.  Mason, 
16  Grant's  Ch.  802,  17  Id.  860,  18  Id.  453;  McAlistcr  v.  Howell,  42  Ind.  15; 
Hooper  «.  Broderick,  11  Sim.  47;  or  a  school,  Spier  v.  Lambdin,  45  Ga.  819; 
or  not  to  start  a  rival  newspaper,  Beal  v.  Chase,  31  Mich.  490.  See  ^resbury 
•0.  Fisher,  18  Mo.  50;  or  to  carry  newspapers,  Fallon  v.  Chronicle  Co.,  IMac- 
Aith,  485 ;  or  a  contract  between  a  railroad  and  an  elevator  company  that  tho 
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latter  sboiild  handle  all  through  gnin  ezdusiTely,  Richmond  «.  Dnbaqne  ILR, 
88  Iowa,  483;  ag  to  trades-nnions,  see  Master  Steyedorea  Aasn.  e.  Walsh,  3 
Daly  1;  Snow  e.  Wheeler,  118  Mass.  179;  People  «.  Fisher,  14  Wend.  9; 
Leather  Cloth  Co.  v,  Lorsont,  L.  R.  (9  £q.)  846 ;  Johnston  Harrester  Co.  «. 
Meinhardt,  60  How.  Pr.  168;  State  «.  Donaldson,  8  Yr.  151;  Bex  «.  Batt,  6 
C.  &  P.  829;  Wallsby  v.  Anley,  8  £1.  &  El.  516. 

See,  further,  1  Smith's  L.  C.  172;  Ayery  e.  Langfoid,  Kay,  668;  Gravely  «. 
Barnwd,  10  Moak  886.^ 


J.  Still  Stowell  and  J.  Dobb  Stowxll 
Emobt  a.  Stowell. 

(45  mchigan  BeporU,  864.) 

A  promissory  note,  payable  to  the  treasurer  of  the  Chicaffo  and  OasadA 
Southern  Railway  Company,  was  made  ''in  consideration  of  the  construc- 
tion ol  *'  the  railway  through  or  within  half  a  mile  of  the  yillage  of  Dundee 
'*  within  three  years  after  this  date,  and  the  building  of  passenger  and  freight 
depot  '*  at  Dundee;  and  it  was  made  ^yable  ''in  thirty  days  after  said  road 
and  depot  are  constructed  as  aforesaid. ''  The  articles  of  incorporation  of 
the  railway  company  named  Chicago  as  one  of  the  termini  The  track  was 
laid  through  Dundee,  and  the  depot  put  up,  but  instead  of  extending  the 
road  to  Chicago  it  was  connected  with  other  routes  at  a  point  beyond  Dun- 
ded,  80  as  to  form  a  through  line.  Hddy  that  the  promise  was  made  to  afford 
aid  in  constructing  the  road,  and  was  intended  to  be  payable  in  case  of  the 
completion,  as  agreed,  of  the  portion  built,  regardless  of  the  failure  to  extend 
it  to  Chicago  within  three  years,  as  stipulatea. 

Error  to  Monroe;    Submitted  Jan.  6.    Decided  Jan.  26. 

Assumpsit.     Plaintiffs  bring  error.     Beversed. 

Qrosvenor  and  Landon  for  plaintiffis  in  error.  A  contract^  if  its 
language  is  plain,  must  be  carried  into  effect  according  to  its  mani- 
fest meaning :  N.  A.  Ins.  Co.  v.  Throop,  22  Mich.  146  ;  Strohecker 
V.  Fanner's  Bank,  6  Penn.  St  41 ;  Benjamin  v,  McConnell,  4  Gilm. 
636 ;  Riilroad  v.  Trimble,  10  Wall.  367 ;  Collender  v.  Dinsmore, 
65  N.  T.  200 ;  Huntington  v.  Dinsmore,  4  Hun.  66 ;  and  where 
the  consideration  is  expressed  no  other  can  be  proved :  1  Par& 
Cont  430 ;  Johnson  v.  Sutherland,  39  Mich.  580. 

C.  A.  &  J.  A.  Stacy,  E.  D.  Kinne  and  S.  C.  Randall  for  de- 
fendant in  error. 

Gbaybs,  J. — ^The  plaintiffs  brought  this  action  on  an  instroment 
of  the  following  tenor : 
"  $50.  Dundee,  Micaa.,  March  6, 1873. 

^^  In  consideration  of  the  construction  of  the  Chicago  and  Canada 
Southern  Bailway  through  or  within  one-half  mile  of  the  villace 
of  Dundee  in  the  county  of  Monroe,  State  of  Michigan,  within 


8T0WELL  V.  8T0WELL.  699 

three  years  of  this  date  and  the  building  of  passenger  and  freight 
depot  at  Dondee,  Mich.,  I  promise  to  par  to  the  treasurer  of  said 
railway  company  or  bearer,  the  sum  of  fcfty  dollars  in  thirty  days 
after  said  road  and  depot  are  constructed  as  aforesaid." 

"  Ehobt  a,  Stowbll." 

The  suit  was  commenced  before  a  justice  of  the  peace  and  was 
appealed  to  the  Circuit  Oourt  and  under  the  rulings  of  the  judge  a 
recovery  was  denied. 

The  only  question  which  calls  for  remark  arises  on  the  meaning 
of  the  contract,  and  for  the  purpose  of  its  solution  a  resort  to  ex- 
trinsic matters  resting  in  parol  is  not  required  and  should  not  be 
allowed.  The  view  taken  of  the  case  will  be  explained  briefly. 
My  own  opinion  may  be  thus  stated :  in  specifying  the  Chicago 
and  Canada  Southern  Bailway  and  in  referring  to  the  construction 
of  its  road,  the  parties  contemplated  not  only  the  identical  corpor- 
ation so  named,  but  also  the  very  road  from  one  point  to  another 
as  it  stood  described  in  the  charter.  It  was  regarded  as  a  single  and 
entire  work  to  extend  from  one  fixed  and  known  point  to  another 
and  hence  the  writing  made  no  provision  for  applying  the  arrange- 
ment to  anything  less  or  anything  different.  The  locality  of  these 
points  was  not  expressed  in  wnting,  but  it  was  assumed  to  be 
understood.  The  reference  to  the  corporation  and  the  circum- 
stances connecting  the  agreement  with  the  charter  would  authorize 
a  recourse  to  the  latter,  when  necessary,  to  show  where  the  road 
was  to  be^n  and  where  it  was  to  end,  and  thus  aJSord  the  contract 
all  needea  aid  on  the  subject. 

The  effect  was  to  render  the  charter  description  as  completely  a 
part  of  the  instrument  in  suit  as  it  would  have  been  in  case  the 
parties  had  actually  inserted  it.  According  to  this  theory,  which 
seems  to  me  to  be  the  true  one,  it  would,  in  my  view  of  it,  follow 
that  the  things  to  be  performed  as  preliminary  to  any  right  to  the 
$50  were — ^first,  the  construction  within  three  years  x>i  the  Chicago 
and  Canada  Southern  Railwav  from  one  charter  point  to  the  other ; 
and  second,  its  construction  between  the  termini  in  such  manner 
as  that  it  should  pass  through  Dundee  or  within  half  a  mile  and 
be  there  providea  with  a  passenger  and  freight  depot.  But  this 
construction  of  the  agreement  was  not  compued  with.  The  char- 
ter contemplated  that  the  road  to  be  built  should  extend  from  the 
east  line  of  Monffuagon,  in  Wayne  County,  in  this  State,  to  the  city 
of  Chicago,  and  it  has  been  built  no  further  west  than  Fayette  in 
the  state  of  Ohio,  a  distance  of  about  seventy  miles.  It  is  not 
denied  that  in  building  this  section  the  agreement  has  been  so  far 
observed.  The  road  runs  past  Dundee  and  a  passenger  and  freight 
depot  is  put  up  there.  It  is  also  true  that  by  connecting  with 
other  road^  a  through  line  to  Chicago  is  established. 

Still,  as  I  r^ard  the  contract,  tlie  maker  of  it  bargained  for 
something  more.    His  promise  required  that  the  whole  nne  should 
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be  bnilt,  and  not  merely  a  section  of  it,  and  the  claim  wonld  not 
be  unreasonable  that  a  distinct  and  independent  road  made  by  the 
company  for  the  whole  distance  wonld  promise  greater  local  advan- 
tage and  a  more  valuable  return  for  contributions  than  a  diort  road 
operated  in  connection  with  roads  of  other  companies  to  complete 
the  line.    This  opinion  aCTees  with  that  of  the  circnit  judge. 

But  my  brethren  hold  that  this  conclusion  is  erroneons.  In 
their  judgment  the  case  is  plainly  ffovemed  by  Swartwout  i?.  Mich. 
Air  Line  R.  R.  Co.  24  Mich.  389.  The^j-  ai-e  satisfied  that  the 
contract  itself,  when  read  in  connection  with  the  chaiiiered  powers: 
and  purposes  of  the  corporation,  and  with  a  proper  regard  for 
those  considerations  of  practical  importance  which  manifestly 
actuated  the  parties,  fairly  imports  that  the  promise  was  made  to 
afford  aid  in  constructing  the  road,  and  contemplated  that  the 
money  should  be  payable  in  case  of  the  completion  as  agreed  of 
that  part  of  the  line  which  has  been  built,  and  that  a  construction 
which  would  defer  the  right  to  call  for  payment  until  the  whole 
line  should  be  actually  built  by  the  company,  or  would  deny  the 
right  to  payment  in  case  of  failure  to  construct  the  road  the  entire 
distance  to  Chicago  within  three  years,  wonld  defeat  the  intent  of 
the  parties  and  disappoint  the  manifest  object  which  was  meant  to 
be  carried  out. 

Ab  a  consequence  of  this  construction  the  judgment  must  be  re- 
versed with  costs,  and  a  new  trial  granted. 

The  other  justices  concniTed. 


St.  Louib,  Jacksonyhxb  akd  Chioaoo  Railroad  Cobcpamt 

V. 

Juliet  M.  Mathrbs. 

(Adtanee  Cote  lUinois,  SpringflM,     SeptemSber  28,  1883.) 

Where  property  is  conveyed  to  trustees  in  trust,  for  the  benefit  of  a  railroad 
company,  under  a  contract  whioh  ia  contrary  to  public  policy,  and  illegal,  a 
court  of  equity  will  not  aid  either  party  in  any  effort  he  may  make  to  reap 
the  benefits  which  may  flow  from  such  illegal  contract. 

So,  where  the  owner  of  lots  conveyed  the  same  in  trust,  for  the  benefit  of 
a  railroad  company,  in  consideration  of  the  illegal  agreement  of  the  company 
not  to  establish  any  depot  or  station  within  three  miles  of  a  certain  place  on  its 
road,  and  the  trustee  afterward  reconveyed  the  property  back  to  the  grantor, 
it  was  heldy  that  the  company  could  not  maintain  a  bill  tn  hare  the  lots  sold 
for  its  benefit,  and  have  the  same  again  convened  to  a  trustee  for  its  benefit, 
nor  could  it  claim  the  jight  to  have  the  taxes  paid  on  the  lots  made  a  charge 
thereon  for  its  reimbursement. 

In  determining  whether  a  contract  is  illegal,  the  entire  contract  on  both 
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Mm  will  be  considered,  aud  if  the  condderfttioii  is  illegaL  no  part  of  it  will 
be  enforced.     One  part  can  not  be  disregarded,  and  the  otner  enforced. 

If  a  party  pays  taxes  on  land  which  belongs  to  another,  under  the  mistaken 
belief  of  ownership,  a  court  of  equity  will  not  grant  him  any  relief  by  which 
he  may  be  reimbursed  the  sum  paid. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  conrt  on  appeal  from  the  Circait  Conrt  of  Morgan 
County ;  the  Hon.  Cybijs  Eplsb,  Jndge,  presidiDg. 
Messrs.  Brown,  Kirby  and  Bnssell  for  tne  appellant : 
The  conrt  below  erred  in  rendering  the  decree  dismissing  com- 

Slainant's  bill.  This  conrt  has  very  plainly  decided  thatthe  evi- 
ence  was  incompetent  to  affect  the  validity  of  the  deed  of  April 
S5,  1860.  St.  Louis,  Jacksonville,  and  Chicago  B.  E.  Co.  v. 
Mathera,  71  HI.  572. 

A  condition  in  a  grant  which  is  contrary  to  the  policy  of  the 
law,  is  void.    Doe  dem,  Mitchinson  v.  Carter,  8  T.  B.  61. 

If  the  condition  subseauent  be  against  the  law,  the  estate  of  the 
grantee  bein^  once  vested  is  not  thereby  divested,  but  it  becomes 
absolute,  and  a  court  of  equity  will  never  lend  its  aid  to  divest  an 
estate  for  the  breach  of  a  condition  subsequent.  4  £ent's  Com. 
(6th  ed.)  130 ;  1  Washburn  on  Beal  Prop.  447. 

The  court  below  should  at  least  have  charged  the  land  in  ques- 
tion with  the  taxes  paid  on  it  by  appellant.  The  rule  is,  that  when 
one,  in  good  faith,  believing  himself  to  be  the  owner,  either  in  law 
or  in  equity,  of  a  piece  lana,  has  made  necessary  and  valuable  im- 

Erovements  thereon,  upon  the  defeat  of  his  title  should  be  i*eim- 
ursed  for  his  outlay.  Union  Mutual  Ins.  Co.  v.  Campbell,  95  111. 
S67 ;  Smith  et  al.  v.  Knoebel  et  al.  82  id.  392 ;  Kinney  et  al.  v. 
EjQoebel,  51  id.  114. 

Messrs.  Morrison,  Whitlock  &  Lipjpincott,  for  the  appellee : 

The  deed  of  April  25, 1860,  and  the  resolution  of  May  2,  1860, 
are  parts  of  the  same  transaction,  and  were  construed  together  in 
St.  Louis,  Jacksonville  and  Chicago  B.  B.  Co.  v.  Mathers,  71  111. 
692. 

The  complainant  and  defendant  were  equally  involved  in  an  un- 
lawful combination,  and  a  court  of  equity  will  assist  neither. 
Craft  et  al  v.  McConoughy,  79  Uh  846  ;  «Jerome  v.  Bigelow,  66  id. 
452 ;  Henderson  v.  Palmer,  71  id.  579 ;  Paton  et  al  v.  Stewart,  78 
id.  481 ;  Parsons  v.  Elby  et  al,  45  id.  232 ;  Lyon  v.  Culbertson,  83 
id.  33 ;  DeWolf  v.  Pratt,  42  id.  148 ;  1  Story's  Eq.  Jur.,  sees.  297, 
298. 

If  the  court  can,  upon  equitable  princii>les,  compel  the  payment 
of  the  sums  paid  for  taxes  oy  appellant,  it  can,  on  the  same  prin- 
ciples, enforce  the  performance  of  the  contract.  Craft  et  al  v. 
McConoughy,  79  111.  344 ;  Neustadt  v.  PhiUippi,  54  id.  309 ; 
Jerome  v.  Bigelow,  66  id.  452. 

Ms.  JuanoE  Cbaig  delivered  the  opinion  of  the  Court. 
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The  principal  facts  presented  by  this  record  were  before  this 
conrt  at  the  January  term,  1874,  in  the  case  of  St  Louis,  Jackson- 
ville and  Chicago  II.  E.  Co.  v.  Mathers,  reported  in  71  111.  592. 
In  the  case  cited,  Mathera  filed  a  bill  to  compel  the  tmstees^  who 
held  the  legal  title  to  the  lots  in  question,  to  convey  to  him,  on  the 
ground  that  the  railroad  company  had  disregarded  the  contract 
under  which  it  obtained  the  conveyance.  Since  the  decision  was 
rendered,  the  trustees,  of  their  own  accord,  conveyed  the  property 
to  John  Mathers,  and  this  bill  was  brought  bv  the  railroad  company 
to  obtain  a  decree  for  a  sale  of  so  many  of  the  lots  as  may  be  nec- 
essary to  pay  taxes  which  have  been  advanced  by  it,  and  to  pay 
for  the  erection  of  a  freight  house,  side  track,  etc,  and  if  any  of 
the  lots  remain,  that  Mathers  be  required  to  convey  them  to  a  tms- 
tee  to  be  designated  by  the  couit.  On  a  hearing  in  the  circuit 
court,  a  decree  was  rendered  dismissing  the  bill,  which,  on  appeal, 
was  affirmed  in  the  appellate  court. 

The  consideration  tor  the  conveyance  to  the  trustees  named  in 
the  deed  was,  that  no  depot  or  station  should  be  established  vnthin 
three  miles  of  Ashland.  The  board  of  directors  of  the  railroad 
company  adopted  a  resolution  accepting  the  donation  of  the  prop- 
erty upon  these  terms  and  conditions.  When  the  case  was  here 
before,  the  contract  was  held  to  be  illegal  and  it  was  held  that  a 
court  of  equity  would  not  lend  its  aid  to  enforce  the  performance 
of  such  a  contract.  In  deciding  the  case  it  was  said :  ^^  A.  court  of 
equity  will  not  lend  its  aid  to  enforce  the  performance  of  a  con- 
tract which  appeal's  to  have  been  entered  into  by  both  the  contract- 
ing parties  for  the  express  purpose  of  doing  that  which  is  ill^al; 
and  where  such  a  contract  nas  been  executed  by  one  of  the  partiea 
by  conveying  real  estate,  a  court  of  equity  will  not,  in  general,  in- 
terfere, but  will  leave  the  title  to  the  property  where  the  parties 
have  placed  it."  This  was  said  in  the  case  when  Mathers  under- 
took, oy  a  bill  in  equity,  to  obtain  a  reconveyance  of  the  property 
on  the  ground  that  the  railroad  company  had  failed  and  refused  to 
abide  by  the  agreement  under  which  the  proporty  was  conveyed. 
Mathers  now  has  a  deed  of  the  property,  and  the  railroad  company 
call  upon  a  court  of  equity  to  restore  the  property  back  to  it,  or, 
what  is  the  same  thing,  order  it  sold,  and  give  the  railroad  the  pro- 
ceeds of  such  sale.  What  was  said  when  tne  case  was  here  before, 
may  with  propriety  be  said  again.  The  same  principles  of  equity 
which  controlled  before  must  govern  now.  The  contract  under  which 
the  property  was  conveyed  for  the  benefit  of  the  railroad  company 
was  contrary  to  public  policy,  and  illegal,  and  a  court  of  equity 
will  not  aid  either  party  in  any  effort  they  may  make  to  reap  the 
benefits  which  may  flow  from  such  illegal  contract.  Had  the 
property  been  conveyed  to  the  railroad  company  in  such  a  manner 
that  it  could  have  converted  it  without  the  aid  of  the  courts,  then 
the  company  would  have  reaped  the  benefits  of  the  conveyance^  al- 
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though  the  contract  under  which  the  property  was  conveyed  was 
illegal ;  but  when  the  company  call  npon  a  court  of  eqaity  to  assist 
it  in  holding  the  property  or  reclaiming  it,  a  different  rule  prevails. 
ConrtB  of  equity  do  not  assist  parties  to  enforce  illegal  contracts, 
but  will  leave  them  in  the  position  the^  have  placed  themselves. 

Bnt  it  is  suggested  that  the  resolution  of  tne  railroad  company 
under  which  the  convevance  was  made  is  in  the  nature  of  a  con- 
dition snbsequent,  and  being  void,  the  deed  took  effect  as  an  ab- 
solute, unconditional  conveyance,  upon  the  terms  specified  in  the 
deed,  and  that  the  railroad  is  entitled  to  relief  against  the  subset 
quent  diversion  of  the  land.  So  far  as  this  action  is  concerned,  we 
do  not  regard  it  material  whether  the  resolution  is  to  be  considered 
in  the  nature  of  a  condition  subsequent  or  not.  The  resolution, 
which  specifies  the  terms  and  conditions  of  the  conveyance,  is  a  pait 
and  parcel  of  the  contract  under  which  the  legal  title  to  the  prop- 
erty passed  to  the  trustees, — ^grantees  in  the  deed  of  conveyance. 
The  complainant,  in  order  to  obtain  relief,  must  show  itself  free 
from  the  taint  of  the  illegal  contract.  This  it  can  not  do.  It  was 
not  a  purchaser  of  the  property  for  value.  It  paid  no  consideration 
for  the  property.  Its  title  came  by  and  through  an  illegal  con- 
tract, and  one-half  of  that  contract  can  not  be  disregarded  and  the 
other  half  enforced,  but  when  a  court  of  equitv  is  called  upon  to 
grant  affirmative  relief,  the  whole  contract  will  be  considered,  and 
if  it  appears  to  be  illegal,  the  court  will  deny  relief,  and  leave  the 
parties  where  they  have  placed  themselves  by  their  illegal  bargains. 

The  company  has  paid  taxes  on  the  property,  and  the  amount 
thus  paid,  with  interest,  it  is  contended,  ought  at  least  to  have  been 
charged  npon  the  property.  It  is  unfortunate  for  the  company 
that  it  has  paid  the  taxes  on  this  property,  but  we  are  not  aware  of 
any  authority  which  would  justify  a  court  of  equity  in  making  the 
amount  paid  a  charge  on  the  land.  We  have  no  doubt  that  many 
cases  have  occurred  where  parties  have  paid  taxes  on  land  under 
the  belief  of  ownershship,  and  it  afterward  turned  out  that  the  land 
belonged  to  another,  ana  yet  we  are  not  aware  of  anv  instance  in 
which  the  party  who  has  thus  paid  out  his  money  has  been  relieved 
in  equity. 

The  decision  of  the  appellate  court  will  be  affirmed. 

Judgment  affirmed. 
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Lawbengb 

V. 

Smith. 
(Advanm  (km^  U,  8.  Supreme  Oamt,) 

In  an  action  upon  a  subscription  in  the  form  of  a  note,  to  aid  in  the  con- 
straction  of  a  railroad,  it  was  competent  for  the  defendant  to  show  by  the 
subscription  papers  and  by  the  declarations  of  the  agent  who  procured  the 
note,  that  the  raibroad  was  to  be  built  between  certain  points.  The  leasing 
of  a  part  of  the  road  between  two  pjoints  is  not  a  compliance  with  the  con- 
tract to  construct  a  road  between  said  points. 

Appeal  from  Poweshiek  District  Court,  March  24. — The  plain- 
tifi  brings  this  action  upon  a  promissory  note  execated  to  the  Grin> 
nell  &  Montesnma  Kailroad  Companjjr,  or  bearer.  The  petition  and 
amended  petition  allege  that  the  railroad  was  completed  as  stipu- 
lated in  the  note,  and  that  certificates  of  stock  have  oeen  issued  and 
tendered  to  the  defendant.  The  answer  to  the  petition  and  amend- 
ed petition  admits  the  execution  of  the  note  and  the  tender  of  the 
stock  as  allied.  The  answer  allies  that  the  Grinnell  &  Monte- 
zuma Kailroad  referred  to  in  said  note,  and  in  the  articles  of  incor- 
poration of  said  company,  was  a  railroad  commencing  at  Grinnell, 
Iowa,  and  ending  at  Montezuma,  Iowa ;  that  such  raib'oad  has  not 
been  completed,  no  raibroad  having  been  constructed  within  three 
miles  of  Grinnell.  The  cause  was  submitted  to  a  jury,  and  a  yci- 
<lict  was  returned  and  a  judgment  rendered  in  favor  of  plaintiff 
for  $208.  The  defendant  appeals.  The  cause  was  beiore  the 
<K>urt  on  a  former  appeaL    See  50  Iowa,  708. 

Clark  &  Cheshire,  for  appellant 

No  argument  for  appellee. 

Day,  J. — The  instrument  upon  which  the  plaintifl  sues  is  afl 
follows : 

"  For  value  received,  I  promise  to  pay  to  the  Grinnell  &  Monte- 
zuma Kailroad  Company,  or  bearer,  tne  sum  of  two  hundred  dot 
lars,  upon  the  completion  of  said  railroad  and  cars  running  thereon 
to  the  depot  at  Montezuma,  Iowa,  if  done  within  one  year  from  the 
first  day  of  January,  1875,  with  interest  at  the  rate  oi  ten  per  cent 
per  annum  from  maturity. 

"  This  note  to  be  due  and  payable  when  the  cars  run  to  the 
depot  above  named,  within  the  time  above  stipulated,  an  on  snch 
payment  the  G.  &  M.  R.  R.  Company  agree  to  issue  to  the  maker 
of  this  note  a  certificate  of  stock  for  each  one  hundred  dollars  men- 
tioned in  this  note ;  but  if  said  road  be  not  completed,  within  the 
time  above  named,  this  note  to  be  void,  and  on  demand  returned 
to  the  maker.    Said  road  to  be  standard  gauge." 
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The  articles  of  incorporation  of  the  raib'oad  company  in  ques- 
tion, which  were  introduced  in  evidence,  declare  the  objects  of 
the  incorporation  to  be  '^  to  build  the  Grinnell  &  Montezuma  Rail< 
road  and  construct  a  telegraph  line."  The  jury  returned  a  special 
finding  that  the  Grinndl  &  Montezuma  Kailroad  has  been  con- 
structed between  Montezuma  and  a  point  three  and  one-half  miles 
south  of  Grinnell  on  the  Central  Bailroad  of  Iowa.  The  de- 
fendant introduced  subscription  papers  to  the  capital  stock  of  the 
raikoad  in  question,  showing  that  the  various  subscribers  agreed  to 
pay  the  eeyeral  sums  set  opposite  their  names  '^  to  the  stocE  of  the 
Grinnell  &  Montezuma  R.  K.  Company  to  aid  in  the  construction 
of  a  railroad  from  Grinnell  to  Montezuma."  The  defendant  also 
testified  that  when  he  gave  his  note  it  was  represented  to  him,  by 
the  person  to  whom  he  gave  it,  that  the  Grinnell  &  Montezuma 
Railroad  was  to  be  built  from  Grinnell  to  Montezuma.  Upon  the 
submission  of  the  cause  the  court  withdrew  all  this  testimony  from 
the  jury,  and  instructed  the  jury  as  follows  : 

"Under  the  articles  of  incorporation  and  the  note  or  contract 
sued  on,  the  plaintiff  is  entitled  to  recover,  if  he  has  shown  that 
the  Grinnell  &  Montezuma  Railroad  Company  constructed  its  road 
on  the  line  between  Grinnell  and  Montezuma,  from  Montezuma,  a 
distance  of  thirteen  miles,  to  intersect  with  the  Central  Iowa  Rail- 
road at  a  point  three  and  one-half  miles  south  of  Grinnell,  and  that 
the  cars  were  running  on  such  road  by  it  built  and  over  said  Cen- 
tral Iowa  Railroad,. under  a  lease,  between  said  point  of  intersection 
and  Grinnell,  to  the  depot  at  Montezuma,  before  January  1st,  1876, 
and  that  prior  to  that  time  and  continuously  since,  said  railroad, 
and  by  such  means,  has  established  and  maintained  railroad  com- 
munication between  said  two  points,  it  being  conceded  that  defend- 
ant has  been  tendered  the  stock  called  for  in  the  contract." 

In  this  action  the  court  erred.  It  was  competent  to  show  by  the 
subscription  papers,  taken  by  the  defendant  to  its  stock,  that  the 
Grinnell  &  Montezuma  Railroad  was  a  railroad  to  be  built  from 
Grinnell  to  Montezuma.  It  was  also  competent  to  show  the  de- 
claration of  the  agent  of  the  defendant,  who  procured  the  note, 
that  the  railroad  was  to  be  built  from  Grinnell  to  Montezuma. 
This  declaration  was  simply  in  harmony  with  the  written  subscrip- 
tions, and  showed  the  inducement  which  was  held  out  to  the  de- 
fendant for  the  execution  of  his  note.  The  evidence  does  not  vary 
or  contradict  the  note,  but  simply  shows  that  the  defendant  exe- 
cuted it  with  the  understanding  that  the  road  would  be  built  as 
specified  in  the  stock  subscription.  That  the  leasing  and  operation 
of  a  part  of  a  road  between  two  points  is  not  a  compliance  with  an 
agreement  to  construct  a  road  between  said  points.  See  Lamb  v. 
Anderson,  64  Iowa,  190. 

Reversed. 
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We  propose  to  consider  briefly  m  this  note  the  sabject  of  gnbecriptions  to 
imilroftd  companies  conditioned  upon  the  construction  of  the  road  in  a  certain 
loodity.  Bubscriptions  to  stock  are  frequently  made  upon  such  condition. 
It  is  to  be  construed  as  a  condition  precedent,  and  until  fulfillment,  the  com- 
pany can  maintain  no  action  against  the  subscriber.  McMillan  9.  Maysville 
and  Lexington  R.  R.  Co.,  15  B.  Mon.  218;  Henderson  and  Nashville  R.  0>. 
«.  LeaTell,  16  R  Mon.  858;  TroU  e.  Sarchett,  10  Ohio  St.  241;  Chamberlain 
e.  Painearille  and  H.  R.  Co.,  15  Ohio  St.  226;  Ashtabula  and  New  L.  R 
R.  Co.  e.  Smith,  15  Ohio  St.  328;  Mansfield,  Cold  water  and  Lake  M.  R.  R. 
Co.  e.  Brown,  26  Ohio  St.  223;  Mansfield,  Coldwater  and  Lake  M.  R.  R  Co. 
e.  Stout,  26  Ohio  St.  241 ;  Fisher  v.Evansville  and  Crawfordsville  R  R.  Co., 
7  Ind.  407;  ETansyille  Md.  and  C.  S.  L.  R.  Co.  «.  Shearer,  10  Ind.  244; 
New  Albany  and  Salem  R.  R  Co.  e.  McCormick,  10  Ind.  499;  Parker  e. 
Thomas,  19  Ind.  213;  Cumberland  Valley  R  R.  Co.  «.  Baab,  9  Watts,  458; 
Rhey  e.  ETansburg  and  Susquehanna  Plank  Road  Co.,  27  Past  261;  MartiQ 
V.  Pensacola  and  Oa.  R  R.  Co.,  8  Fla.  870;  Burlington  and  Mo.  R  R.  Co.  e. 
Boestler,  15  Iowa,  555;  Racine  Co.  Bank  e.  Ayers,  12  Wis.  512;  Spartanburg 
and  Union  R.1L  Co.  e.  De  GnJEenried,  12  Rich.  675;  Bucksport  and  B.  R 
Co.  e.  Brewer,  67  Me.  295;  B.  C.  R.  and  M.  R  Co.  e.  Palmer,  42  Iowa,  222; 
Bteyens  e.  Corbut,  88  Mich.  458;  Warner  e.  Callender,  20  Ohio  St.  190; 
Woonaocket,  Union  R.  Co.  v.  Sherman,  8  R  I.  564. 

The  same  principles  apply  in  cases  of  cash  subscriptions  or  notes  made 
upon  like  condition.  First  National  Bank  e.  Hurford  ft  Bro.,  29  Iowa,  579; 
Freeman  e.  Matlock,  67  Ind.  99;  First  Nat.  Bank  e.  Hendrie,  49  Iowa,  402; 
Carlisle  9,  Terre  Haute  and  Richmond  R  R.  Co.,  6  Ind.  816;  Berryman  «. 
Trustees  Cinn.  B.  R  R  Co.,  14  Bush,  755;  Mich.,  Midland  and  C.  R.  Ca 
9,  Bacon,  38  Mich.  466;  Rose  et  al.  e.  Sail  Antonio  and  Mexican  Oulf  R.  Co., 
31  Tex.  49.  Also  in  case  of  a  subscription  of  a  tract  of  land.  McClore  «. 
Missouri  River,  Ft.  S.  and  Q.  R  Co.,  9  Eans.  378. 

In  New  York,  subscriptions  conditioned  upon  the  adoption  by  the  railroad 
of  a  certain  route,  have  been  held  Toid  as  opposed  to  public  policy,  in  as 
much  as  they  tend  to  defraud  those  who  subscribe  absolutely  and  without 
condition,  and  induce  a  location  calculated  rather  to  subseire  private  inter- 
ests than  the  public  good.  Fort  Edward  and  Ft.  M.  Plank  Koad  Co.  e. 
Payne,  15  N.  Y.  588;  Utica  S.  R  Co.  e.  Brinckerhoff,  21  Wend.  139;  Mace- 
don  and  R  Plank  Road  Co.  e.  Snediker,  18  Barb.  817;  Butternut  and  Ohio 
Turnpike  Co.  9.  North,  1  Hill  518.  It  seems,  moreoyer,  that  unless  the  com- 
pany agrees  at  the  time  to  adopt  the  route,  the  contract  is  considered  to  be 
mvalid,  for  lack  of  mutoaUty  and  consideration. 

In  Pennsylvania,  subscriptions,  conditional  upon  location  are  valid,  when 
made  to  the  corporation  itself.  Where,  however,  they  are  made  to  commis- 
sioners before  the  granting  of  the  charter,  the  condition  is  held  void,  and  the 
subscription  is  deemed  binding.  Barrington  e.  Pittsburgh  and  S.  bL  Co.,  S4 
Pa.  St.  358;  Bedford  R  Co.  e.  Bowser,  48  Pa.  St.  29;  Nippenose  Mfg.  Co.  «. 
Stadon,  68  Pa.  St.  256;  Caley  e.  Phila.  and  C.  Co.  R  R  Co.,  80  Pa.  St.  368; 
McCarty  e.  Selinsgrove  and  N.  B.  R  R  Co.,  87  Pa.  St  832. 

In  most  states,  however,  the  law  is  not  thus,  and  subscriptions  conditioned 
on  a  particular  location  are  valid  unless  clearly  opposed  to  public  policy.  A 
subsoription  conditioned  upon  the  erection  of  a  depot  in  a  particular  part  of 
a  town  through  which  the  line  was  to  run  was  held  valid  in  Racine  Co.  Bank 
e.  Ayers,  12  Wis.  512,  the  court  saying: 

^'  The  charters  of  these  companies  impose  such  restrictions  and  require- 
ments upon  them  as  in  the  opinion  of  the  legislature  the  public  interest  and 
public  policy  demand.  Ana  it  having  done  so,  it  must  be  assumed  that 
within  these  limits  the  company  is  left  to  accompllBh  the  enterprise  as  best  it 
may.  And  the  mere  fact  that  it  may  appear  in  some  agreement  that  motives 
of  private  interest  may,  to  some  extent,  operate  in  influencing  its  action, 
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oU^ht  not  to  be  held  to  make  such  agreement  void  as  against  public  policy. 
It  18  Tain  to  auppoee  that  such  enterprises  can  be  accomplished  without  the 
operation  of  such  motives.  They  constitute  the  mainspring  of  human  action, 
and  must  inevitably  operate  to  a  greater  or  less  extent  in  the  execution  of 
all  great  enterprises  of  this  character,  and  we  think  it  may  be  safely  assumed 
that  so  long  as  the  company  complies  with  the  requirements  of  the  charter, 
the  struggle  between  conflicting  private  and  local  interests  will,  from  the 
necessity  of  the  case,  be  so  adjusted  as  best  to  advance  the  enterprise  and 
accommodate  the  public  generally."  Racine  Co.  Bank  e.  Ayres,  12  Wis. 
512;  First  National  Bank  e.  Hendrie,  49  Iowa,  402. 

Contracts  with  the  officers  of  a  railroad  company,  inducioff  them  to  adopt 
a  certain  location  would,  of  course,  be  condemned  as  invalid.  Berryman  e. 
Trustees  Cum.  8.  R.  Co.,  14  Bush.  755. 

The  objection  in  the  New  York  cases  as  to  lack  of  mutuality  in  conditional 
subscriptions,  is  disregarded.  Des  Moines  Valley  R.  R.  Co.  e; Graff,  27  Iowa  99. 

In  general,  the  condition  is  complied  with  when  the  road  is  located  in  the 
place  designated.  This  is  the  case  even  where  the  words  of  the  condition  are 
that  it  shall  be  '*  built."  Warner  e.  Callender,  20  Ohio  St.  190.  At  least,  if 
it  be  located  in  ffood  faith  and  partly  built,  though  po  part  of  it  is  finished. 
Woonsocket  Union  R.  Co.  v.  Sherman,  8  R.  I.  564.  But  see  Spartanburg  and 
Union  R.  Co.  e.  De  Graffenried,  12  Rich.  675,  and  where  the  condition  is  that 
the  railroad  sliall  '*  pass  through"  a  locality,  it  is  sufficient  that  it  be  located, 
it  need  not  be  constructed.  Ashtabula  and  New  L.  R.  R.  Co.  e.  Smith,  15 
Ohio  St  328;  Mansfield  C.  and  Lake  M.  R.  Co.  e.  Brown,  26  Ohio  St.  223; 
Same  v.  Stout.  26  Ohio  St.  241 ;  North  Missouri  R  Co  e.  Winkler,  29  Mo.  818. 

Where  the  condition  was  that  the  road  should  be  *'  located  and  constructed" 
80  as  the  town  of  Carlisle,  a  point  therein,  the  subscription  was,  on  the  loca- 
tion being  fixed,  held  to  be  absolute.  McMillan  e.  Maysville  and  Lexington 
R.  Co.,  15  B.  Monr.  218.  Where  the  terms  of  the  condition  were  that  the 
road  was  to  be  permanently  located  on  a  given  route,  and  that  a  freight 
house,  and  depot  should  be  built,  the  first  clause  was  construed  as  a  condition 
precedent,  the  latter  as  a  mere  stipulation. 

Chamberlain  v.  Painesville  and  H.  R.  R.  Co.,  15  Ohio  St.  255.  Where  the 
condition  was  that  the  road  was  to  be  located  *' through  the  town  of  Brewer 
satisfactorily  to  the  selectmen  of  said  town,"  it  was  held  necessary  in  a  suit 
on  the  subscription  to  aver  and  prove  the  satisfaction  of  the  select-men. 
Averments  and  proof  that  the  road  was  constructed  ''  wisely,  prudently,  and 
judiciously  for  the  interests  of  the  town,"  were  sufficient.  Bucksport  and  B. 
B.  Co.  V,  Brewer^  67  Me.  295. 

Where  the  condition  is  that  the  road  shall  cross  a  stream  north  of  a  certain 
street,  it  must  cross  the  stream  at  a  point  where  a  line  drawn  northerly  from 
the  street  will  intersect  it.  New  Albany  and  Salem  R.  R.  Co.  e.  McCormick, 
10  Ind.  499. 

Where  the  condition  was  that  the  depot  should  be  built  on  a  certain  block, 
and  subsequently  by  amendment  to  the  charter,  the  line  was  materially  short- 
ened, the  subscriber  was  held  released  from  liability,  notwithstanding  the 
fact  that  the  depot  was  erected  on  the  block  designated,  and  that  this  was  of 
some  advantage  to  him.     Carlisle  e.  Terre  Haute  R.  R  Co.,  6  Ind.  816. 

In  general,  no  notice  is  necessary  of  the  performance  of  the  condition  in 
order  to  fix  the  liability  of  the  subscriber.  The  contract  of  subscription 
may,  however,  provide  for  such  notice.  Where  it  does  so,  and  designates 
a  certain  form  as  sufficient,  this  will  not  exclude  other  forms  of  notice  which 
are  in  themselves  reasonably  sufficient,  as,  for  example  the  construction  and 
operation  of  the  road  through  the  very  town  in  which  the  subscriber  lives. 
New  Albany  and  S.  R.  Co.  e.  McCormick,  10  Ind.  499. 

Where  the  terms  of  the  conditional  contract  are  ambiguous,  parol  evidence 
is  admissible  to  explain  them,  though  not  to  contradict  them.     Evansville, 
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Ind.  and  C.  8.  L.  R.  Co.  v.  Shearer,  10  Ind.  244 ;  K.  and  K.  W.  R.  R.  Go.  t. 
Jones  et  a1.  2  Cold.  574;  Connecticut  and  P.  R  Co.  «.  Baxter. 

And  where  the  condition  was  to  build  to  a  certain  town,  parol  cTidenoe 
was  held  admissible  to  show  that  from  the  nature  of  the  ground  the  psrties 
could  not  have  contemplated  an  extension  into  the  corporate  limits.  Detroit, 
L.  L.  M.  R.  R.  Co.  «.  Stames,  38  Mich.  696.  Evidence  of  j^arol  represents- 
tions  on  the  faith  of  which  the  subscription  was  made,  are  inadmissible  ex- 
cept to  proTe  fraud  or  mistake.  Martin  e.  Pensaoola  and  Oa.  R  R  Co.,  8 
Fla.  870;  Johnson  v.  Pensaeola  and  Ga.  R  R  Co.,  9  Fla.  298. 

The  giving  of  a  note  for  a  conditional  subscription  is  not  to  be  deemed  a 
waiver  of  the  performance  of  the  condition.  Parker  v.  Thomas,  19  Ind.  213. 
But  in  esse  of  a  conditional  subscription  of  land  the  giving  of  a  deed  is 
deemed  a  waiver  of  the  condition,  rarks  d.  Evansville,  I.  and  C.  8.  L.  R. 
Co.,  23  Ind.  567. 

Where  the  company  has  obtained  a  subscription  by  the  performance  of  a 
condition  that  the  road  shall  be  located  on  a  certain  route,  it  cannot  be  per- 
mitted subsequently  to  organize  a  new  corporation,  erect  a  parallel  line  of 
road  on  another  route,  and  allow  the  old  one  to  decay,  without  Trntirfng  dne 
compensation  to  the  stockholder.  Chapman  v.  Mad  River  and  L.  E.  R  Co., 
6  Ohio  St.  119. 

As  to  whether  a  subscriber  may  revoke  his  subscription  before  the  condi- 
dition  un  which  it  is  nuide  is  complied  with,  see  Lowe  v.  £.  and  K.  R  R 
Co.,  8  Head,  669. 

In  an  sction  to  enforce  a  conditional  subscription,  the  declaration  must 
aver  that  the  condition  has  been  fulfilled.     Trott  d.  Sarchet,  10  Ohio  St.  241. 

Where  the  location  of  the  road  is  set  out  in  the  articles  of  aasociation,  sod 
subsequently  is  changed,  subscribers  are  released  from  liability.  Bu£alo  C. 
and  N.  Y.  R.  R  Co.  v.  Potile,  23  Barb.  21 ;  ContrOy  Central  Plank  Rosd  Co. 
D.  Clemens,  16  Mo.  859.  The  designated  termini  are  in  such  case  part  nf  the 
contract.    Manheim,  P.  and  L.  T.  or  P.  R.  Co.  v.  Arndt.,  81  Pa.  8t.  317. 

The  same  effect  is  produced,  where  by  an  amendment  to  the  charter  the 
location  is  radically  changed.  Hester  v.  Memphis  and  C.  R  Co.,  32  Misa. 
378;  Witter  v.  Miss.,  O.  and  R  R  Co.,  20  Ark.  463;  Winter  €.  Muscogee  R. 
R  Co.,  11  Ga.  488 

In  order,  however,  to  release  the  subscriber,  the  alteration  must  be  of  s 
material  character,  and  materially  damage  the  interests  af  the  subscriber. 
Delaware  R.  Co.  «.  Thorp,  1  Houst.  149 ;  Johnson  e.  Pensaoola  and  Ga.  R  R. 
Co.,  9  Fla.  293;  Barret  e.  Alton  and  Sangamon  R  R  Co.,  13  III.  504.  In 
the  latter  case  the  court  said : 

''  The  corporation  must  remain  substantially  the  same,  and  be  designed  to 
accomplish  the  same  general  purposes,  and  subserve  the  same  gener^  inter- 
ests. But  such  amendments  of  the  charter  as  may  be  considered  useful  to 
the  public  and  beneficial  to  the  corporation,  and  which  will  not  divert  its 
property  to  new  and  different  purposes,  may  be  made  without  absolving  the 
subscribers  from  their  engagements.  The  straightening  of  the  line  of  the 
road,  the  location  of  a  bridge  at  a  different  point  on  a  stream,  or  a  deviation 
in  the  route  from  an  intermediate  point,  will  not  have  the  effect  to  destroy 
or  impair  the  contract  between  the  corporation  and  the  subscribers." 

See  Cross  v.  Peach  Bottom  R  R  Co.,  90  Pa.  St.  374;  S.  C.  1  Am.  and 
Eng.  R  R.  Cas.  366.  Also  Moore  o.  Huiover  Junction  and  Susquehanna  R 
R  Co.,  4  Am.  and  Eng.  R.  R  Cas.  256,  and  note. 
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HlOEENBOTrOM 

V. 

ThB  OmOAGO,  BUBLINGTON  &  Q.  B.  Co. 

(Adoanee  Ocue,  U.  8.  Supreme  Court    March  24.) 

Wbere  the  evidence  fully  nutaiBS  the  yerdict,  the  iadgment  of  the  court 
below  must  be  sffirmed;  and  newly  diBCoyered  eyidenoey  which  is  merely 
comuh^Te,  will  not  entitle  the  party  to  a  new  triaL 

Affeai.  from  Jefferson  District  Court — ^Action  to  recover 
double  the  value  of  a  cow  which,  it  is  alleged,  was  killed  on  the 
track  of  defendant's  road  by  an  engine  and  train,  by  reason  of  the 
want  of  a  suficient  fence  upon  the  line  of  the  railroad.  There  was 
a  trial  by  jury  and  a  verdict  and  judgment  for  plaintiff.  Defend- 
ant appeals. 

Slagle  &  McCrackin,  for  appellant. 

Batdifi  &  McCoy,  for  appellee. 

EoTHBocE,  J. — The  principal  ^ound  upon  which  a  reversal  of 
the  judgment  is  claimed,  is  tnat  me  verdict  finds  no  support  in  the 
evidence.  This  point  is  urged  in  a  printed  argument  which  elab- 
orately reviews  the  evidence,  and  counsel  in  an  oral  argument 
strenuously  contended  that  under  the  evidence  there  was  no  justi- 
fication for  the  verdict,  and  that  notwithstanding  the  well-known 
role  prevailing  here,  a  new  trial  should  be  granted. 

We  have  each  carefully  examined  the  whole  record.  The  evi- 
dence appears  to  be  fully  presented  and  our  conclusion  is  that  the 
judgment  must  be  affirmed.  It  is  not  to  be  expected  that  we  will 
set  out  and  discuss  the  evidence.  The  announcement  of  our  con- 
clusion on  a  question  of  fact  is  sufficient.  The  evidence  is  of  no 
consequence  to  the  profession  and  our  views  upon  it  would  prob- 
ably leave  counsel  for  the  appellant  with  minds  unchanged,  mmly 
believing  that  the  verdict  is  a  great  wrong  upon  their  cfient. 

n.  The  motion  for  a  new  trial  was  grounded,  in  part,  upon 
certain  idleged  newly  discovered  evidence.  This  evidence  was 
merely  cumulative,  and  therefore  was  not  such  as  entitled  the  de- 
fendant to  a  new  triaL 

Affirmed. 

9A.&E.R0as.— 89 
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Lutle  Sook  Am)  Ft.  Smith  B.  "EL  Co. 

V. 


(87  ArhansoB  Bepai%  164.) 

Belief  of  a  purely  equitable  nature  cannot  be  given  in  an  action  properly 
began  and  prosecuted  at  law. 

When  a  complaint  at  law  diflcloses  a  purely  equitable  cause  of  action,  it 
may  beiransferred  on  motion  of  either  party,  or  of  the  court's  own  motion, 
to  the  equity  docket;  but  the  failure  of  the  court  to  make  the  transfer,  when 
neither  party  asks  it,  will  not  be  error  for  reyersal.  The  rule  is  the  same 
where  a  purely  le^  action  is  brought  in  equity. 

When  a  complamt  in  equity  contains  any  equitable  element  to  which  the 
jurisdiction  of  a  Court  of  Chancery  may  attach,  the  court  may,  in  the  same 
cause,  administer  all  proper  le^  relief  essential  to  complete  justice  at  once 
to  fdl  parties  before  it;  but  actions  at  law,  purely  legal  upon  their  face,  must 
be  decided  on  le^  principles  idone. 

Wheneyer  a  third  party  enters  into  a  contract  with  the  promoters  of  a  nul- 
road,  which  is  intenaed  to  inure  to  the  benefit  of  the  company,  and  it  takes 
the  benefit  of  the  contract,  it  will  be  bound  to  perform  it. 

In  order  to  recoyer  ag^nst  a  corporation  in  an  action  at  law  for  senrioes 
rendered  before  its  being,  the  plaintin  must  proye  either  an  express  promiw 
of  the  new  company,  or  that  the  contract  was  made  with  persons  then  en- 
gaged in  its  promotion  and  ti^dng  preliminaiy  steps  thereto,  and  was  made 
on  oehalf  of  the  new  company  in  the  expectation  of  the  plaintiff  and  with 
the  assurance  of  the  projectors,  that  it  would  become  a  corporate  debt;  and 
that  the  company  aftcrwfurd  entered  upon  and  enjoyed  the  benefit  of  the  con- 
tract and  by  no  other  title  than  that  aeriyed  throu^  it. 

It  is  the  province  of  the  court  to  determine,  when  evidence  is  offiBred, 
whether  it  tends  to  prove  the  issue.  After  it  has  gone  to  the  jury,  unlest 
wholly  irrelevant,  it  is  for  the  jury  to  determine  how  far  it,  wiui  other'cir- 
eumstances,  conduces  to  prove  the  issue. 

If  there  is  any  evidence  whatever,  however  slight,  pertiment  to  the  issoe, 
the  court  should  not  take  it  from  the  jury  and  d&ect  their  verdict,  even  if  it 
is  satisfied  that  it  would  grant  a  new  trial  if  a  verdict  should  be  found  upon 
it. 

A  verbal  promise  of  a  corporation  to  pay  a  party's  claim,  contracted  with 
other  parties  prior  to  the  incorporation,  is  void  oy  tiie  statute  of  frauds,  as  an 
undertaking  to  pay  the  debt  of  a  third  person. 

A  corporation  is  bound  only  by  its  own  contracts,  and  not  by  those  of  the 
individual  members  in  their  private  capacity. 

The  jury  can  find  for  the  party  holdin^^  the  affirmative  of  the  issue,  only 
when  there  is  a  preponderance  of  testmiony  in  his  favor.  The  ^egnb  A 
preponderance  is  immaterial,  but  there  must  be  some,  of  which  they  are  the 
judges. 

When  a  suit  is  upon  an  aggregate  account  filed  as  an  exhibit,  it  is  no  sor- 
prise  to  the  defendant  to  introduce  and  prove  the  bill  of  items  composing  the 
aggregate,  though  not  filed  as  an  exhibit. 

A  judgment  in  solido,  upon  two  counts,  will  be  reversed  in  toto,  if  errone- 
ous as  to  one. 


Appeal  from  Pope  Circuit  Court. 
Hon.  B.  C.  Bullook,  Special  Judge. 
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This  suit  was  commeDced  in  the  Popje  Circuit  Court,  by  Perry, 
against  the  Little  Eock  and  Fort  Smith  Railway  Company,  m 
May,  1877.  The  phuntifiPs  case  is  best  stated  by  copying  the  fol- 
kwing  amended  complaint,  filed  on  the  26th  Septem  oer,  1879. 

'*  Tne  plaintiff,  J.  H.  Perry,  states  that  the  defendant,  the  Little 
Eock  and  Fort  Smith  Railway,  is  indebted  to  and  owes  him  the 
just  sum  of  $8053.77,  after  all  just  credits,  for  work  and  labor 
done,  materials  furnished,  supplies  advanced,  and  money  laid  out 
and  expended  by  him,  on  mutual  running  account  with  said  de- 
fendant, from  January,  1873,  till  October  26, 1875,  in  and  about 
the  building  and  constructing  the  railroad  of  said  defendant,  to 
wit :  the  Little  Rock  and  Fort  Smith  Railroad,  from  a  point  on 
said  road  known  as  Perry's  Station,  to  Clarksville,  Ark.  The  items 
thereof  will  more  fully  appear  from  an  account  herewith  filed, 
marked  Exhibit  ^A,'  amounting  in  the  aggregate  to  the  simi  of 
$9823.77,  and  that  he  has  received  $1770,  and  no  more ;  bat  that, 
after  giving  all  just  credits,  there  remains  due  and  unpaid  him 
thereon  the  just  sum  of  $8053.77,  with  interest  thereon  from  twenty- 
sixth  da^  of  October,  1876,  at  the  rate  of  six  per  cent  per  annum. 
The  plamtifi  further  states  that  by  the  provisions  and  conditions 
of  the  land  grant  by  the  United  States  to  the  Little  Rock  and  Fort 
Smith  Railroad  Companv,  unless  at  least  eighty  miles  of  said  rail- 
road from  the  point  of  beginning  had  been  constructed  and  com- 
pleted by  the  thirteenth  day  of  May,  1873,  tlie  right  of  said  Little 
Aock  and  Fort  Smith  Railroad  Coinpany  to  all  those  lands  or  sec- 
tions of  land  granted  to  said  Little  Rock  and  Fort  Smith  Railroad 
Companv,  in  and  by  the  Act  of  Congress  of  the  United  States, 
approved  February  9, 1853,  entitled  an  Act  Orantine  the  Right  of 
Way  and  Making  a  Grant  of  Lands  to  the  State  of  Aransas,  K>r  the 
use  of  tibe  Little  Rock  and  Fort  Smith  Railroad  Company,  to  aid 
in  constructing  a  railroad  from  Little  Rock  to  Fort  Smith,  and  by 
the  act  of  Congress  of  the  United  States,  approved  July  28, 1866, 
entitled  an  act  to  relieve  and  extend  the  provisions  of  the  aforesaid 
act,  and  for  other  purposes,  would  have  been  forfeited,  and  the 
title  to  the  unsold  lands  included  in  said  mntj  to  the  United 
States.  That,  on  the  first  day  of  January,  1873,  said  railroad  was 
constructed  to  what  is  known  as  Perry's  Station,  a  distance  of  sixty 
miles  from  the  beginning  point  of  said  railroad,  and  on  the  said 
first  day  of  January,  1873,  the  ssud  Little  Rock  and  Fort  Smith 
Railroad  Company,  being  insolvent  and  unable  to  complete  the 
construction  oi  said  road  within  time  to  save  their  said  lands  granted 
to  them  as  aforesaid,  the  bondholders  of  said  railroad  company,  to 
whom  the  said  railroad  company  had  mortgaged  their  said  lands, 
together  with  the  right  of  way,  privileges  and  franchises  for  the  sum 
of  five  million  dollars,  to  aid  said  company  in  the  construction  of 
said  railroad  from  Little  Rock  to  Fort  Smith,  in  view  of  future 
organization,  and  to  save,  unimpaired,  their  rights  to  said  lands, 
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under  said  mortgage,  and  to  jjrevent  a  reverter  thereof  to  the 
United  States,  took  charge  of  said  raiboad  for  the  purpose  of  con- 
stmcting  the  same  the  required  number  of  miles  to  save  and  pre- 
vent a  reverter  of  the  aforesaid  lands  mortgaged  to  them  to  secure 
the  payment  of  the  railroad  bonds  aforesaid  ;  and  between  the  first 
of  ,miuary,  1873,  and  the  thirteenth  day  of  May,  same  year,  said 
bondholders  did,  by  their  mutual  and  joint  eflEorts,  construct  said 
railroad  from  said  !Perry'8  Station  to  Clarksville,  Ark.,  being  a  dis- 
tance of  about  forty  miles,  and  that  the  work  and  labor  done,  sup* 
Elies  advanced,materials  furnished  and  mone^  laid  out  and  expended 
y  the  plaintrS,  was,  by  contract  with  said  bondholders,  and  at 
their  special  instance  and  request,  done  in  and  about  the  construc- 
tion 01  said  railroad  from  Perry's  Station  to  Clarksville,  aforesaid. 
That,  afterwards,  the  said  bondholders  proceeded  against  the  said 
Little  Rock  and  Fort  Smith  Railroad  Company  and  foreclosed 
their  mortgage,  bb  aforesaid ;  and  on  the  nineteenth  day  of  Decem- 
ber, 1874,  said  bondholders  bought,  at  public  auction,  the  right  of 
way,  lands,  rolling  stock,  ^rivilegjesand  corporate  franchises  of  the 
Little  Rock  and  Fort  Smith  Railroad  Company,  and  thereby  suc- 
ceeded to  all  the  property,  privileges  and  franchises  of  said  railroad 
company,  and  became  a  duly  organized  corporation,  under  the  laws 
of  tne  state,  by  the  name  of  the  Little  Rode  and  Fort  Smith  Bail- 
way,  for  the  purposes  of  constructing  and  carrying  on  the  busiDess 
of  railroading  from  Little  Rock  to  Fort  Smith,  and  have  and  still 
continue  to  operate  said  road  since  the  nineteenth  day  of  December, 
1874.  The  plaintiff  further  avers  that  the  bondholders,  formerly 
of  the  Little  Rock  and  Fort  Smith  Railroad  Company,  are  the 
identical  and  same  persons,  who  became  and  are  now  the  corpora- 
tion that  compose  tne  defendant,  Little  Rock  and  Fort  Smith  Kail- 
way,  and  who  completed  the  construction  of  the  said  railroad  from 
Perry's  Station  to  Clarksville,  as  aforesaid ;  and  further  states  that 
the  said  corporators  of  the  defendant  were,  all  of  them,  large  stock- 
holders in  tne  Little  Rock  and  Fort  Smith  Railroad  Company,  and 
owned  the  majority  of  stock  of  said  railroad  company. 

^^  The  plaintiff  further  states  that  after  the  defendant  had  duly 
organized,  as  aforesaid,  they  accepted  the  results  and  enjoyed  the 
benefits  of  his  said  labor,  materials  furnished,  supplies  advanced, 
and  moneys  on  account,  as  aforesaid,  and  agreed  to  pay  him  there- 
for, and  on  the  twenty-sixth  day  of  October,  1876,  did  pay  thereon 
the  sum  of  $1770,  leaving  due  and  unpaid  the  sum  of  $8053.77, 
with  interest  as  aforesaid. 

11.  "  The  plaintiflE  further  slates  that  the  defendant  is  indebted 
to  and  owes  him  the  just  sum  $109.20,  on  account  of  labor  done, 
materials  furnished,  advances  and  money  laid  out  and  expended  for 
and  in  the  interest  of  said  defendant,  at  its  special  interest  and  re- 
quest ;  the  items  whereof  will  more  fully  appear  from  an  account 
herewith  filed,  lAarked  Exhibit '  B,'  and  that  no  part  thereof  has 
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1>een  paid  by  the  defendant^  or  any  person  for  Lim,  and  that  the 
same  is  dne,  with  six  per  cent  interest  thereon  per  annnm,  from 
September  20, 1877." 

Prayer  for  judgment  for  debt,  cost,  and  other  relief. 

EXHIBIT  "A." 

LiiTTUs  Rock  Ain>  Fobt  Smith  Rajlwat 

In  Aecount  mth  J.  H.  Pebbt. 
1873. 

Feb.  and  March.  To  11,815  crofls-ties  at  80c $8,894  50 

By  cash  on  same 270  00 

To  balance  due  on  croBS-ties 98,124  50 

June  80.  To  building  depot  at  RussellTille,  Ark , $1,600  00 

To  running  account  from  January,  1878,  to  July,  same  year    4,829  22 

$6,429  27 

To  amount  brought  forward $9,558  77 

1875. 

Oct  26.  Bycash $1,500  00 

ToUl  amount  due  October  26,  1875 $8,058  77 

EXHIBIT  "B." 

Ltttb  Rock  Aim  Fobt  Sutth  Railway 

To  J.  H-  Pebbt,  Dr. 
1876. 

April  10.  To  hauling  fruit  trees  to  farm  and  caring  for  same $10  00 

June  6,  7,  8.  To  three  days'  attendance  as  a  witness  at  Little  Rock. ...  6  00 

To  mileage 7  50 

Bept  20.  To  twenty  cords  wood  at  $2 40  00 

1877. 

Dec.  To  wood  platform 28  50 

Total  amount $87  00 

1875. 

Jan.  Paid  Kimball  &  Perry,  amount  of  overcharge. 1 . . .      22  20 

$109  20 

The  defendant  answered  specifically  denying  every  material 
allegation  in  the  complaint.  Upon  the  trial  before  a  jnry,  the 
plaintiff  proved  that,  *4n  January,  1873,  the  Little  Rock  and 
Fort  Smith  Eailroad  Company  had,  through  means  derived  from 
the  sale  of  certain  bonds  of  said  compapy,  secured  by  two  mort- 
gages executed  by  said  company  before  that  time,  one  upon  the 
railroad  then  completed  and  to  oe  completed  from  Little  Kock  to 
Fort  Smith,  and  aU  the  rolling  stock  and  personal  property  apper- 
taining thereto,  for  the  sum  of  three  million  five  hundred  thou- 
sand dollars,  and  the  other  to  secure  four  millions  of  dollars  of 
such  bonds  upon  the  congressional  land  grant  belonging  to  said 
company,  completed,  or  caused  to  be  completed  the  said  railroad 
from  Argenta  to  Perry's  Station,  a  distance  of  sixty-five  miles,  but 
iiad  failed,  become  insolvent,  and  work  upon  the  building  of  said 
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road  had  ceased  at  that  point.  That,  bj  provisions  of  the  act  of 
Congress  of  Febraary  9, 1853,  granting  said  land  to  said  company, 
and  other  acts  of  Congress  sapplemental  thereto,  it  was  required 
that  twenty  miles  more  of  said  railroad,  from  Perry's  Station  men- 
tioned, should  be  completed  by  the  nineteenth  day  of  May  of  that 
year,  or  in  default  thereof,  such  land  grant  alon^  the  line  of  the 
road  not  completed  would  become  forfeited  to  me  United  States, 
and  that,  unless  twenty  miles  still  further  west  should  be  built  by 
the  nineteenth  day  of  May,  1874,  all  lands  along  the  line  of  the 
road  not  completed  would  likewise  revert  to  the  ffovemment. 
That  certain  persons  in  Boston,  who  had  purchased  and  were  hold- 
ers of  said  bonds  so  secured  by  the  mortgage  of  said  company  upoa 
all  of  said  lands,  to  wit :  Elisha  Atkins,  Sen jamin  F.  Bates  and 
others,  entered  into  an  agreement  with  the  president  and  directors 
of  the  said  Little  Eock  and  Fort  Smith  Kailroad  Companv  to  sub- 
scribe and  advance  sufficient  money  to  complete  the  said  line  of 
road  from  said  Perry's  Station  to  Clarksville,  a  distance  of  forty 
miles,  with  a  view  of  protecting  and  increasing  the  security  of  the 
said  land  mortga^  by  saving  tne  said  land  grant  from  such  for- 
feiture. That  said  bondholcfers  did  subscribe  and  advance  sufficient 
money  so  to  complete  the  said  road  to  Clarksville,  to  wit,  the  sum 
of  $50,000  and  upwards.  That,  pursuant  to  such  agreement  with 
said  company,  and  in  order  that  said  fund  might  not  be  misap* 
plied,  but  mi^ht  be  faithfully  appropriated  to  the  building  and 
completion  of  said  line  of  road,  one  George  Everett,  of  Boston, 
and  who  was  also  a  holder  of  said  land  bonds,  was  employed  and 
authorized  to  expend  the  said  money  and  cause  the  same  to  b& 
used  and  paid  out  in  the  work  of  completing  the  said  line  of  road. 
That  the  said  Everett,  in  performing  the  said  work  of  completing 
the  road,  acted  as  a^ent  for  all  parties  concerned  in  the  said  rait 
road.  That  the  said  Everett,  m  January,  1878,  let  the  contract 
for  completing  the  said  road  to  a  company  composed  of  S.  B.  Beau- 
mont, A.  P.  Curry  and  "W.  S.  Oliver,  who  proceeded  to  lay  down 
the  track  and  complete  the  said  road  to  Clarksville,  and  were  paid 
according  to  the  terms  of  their  contract  by  the  said  Everett,  with 
money  subscribed  by  the  parties  in  Boston,  and  during  the  com- 
|)letion  of  the  said  work,  the  said  plaintiff,  Pernr,  who  was  at  that 
time  acting  as  the  agent  of  the  Little  Rock  and  Fort  Smith  Rail- 
road Companv,  at  Perry's  Station,  with  his  own  means,  built  and 
constructed  the  depot  building  and  store-house,  at  Russellville, 
upon  the  railwajy'  company's  right  of  way,  which  was  built  under 
an  agreement  with  the  said  Everett  that  ne  should  be  paid  for  the 
said  Duilding.  That  said  Perry  was  the  owner  at  that  time  of 
eleven  thousand  three  hundred  and  fifteen  cross-ties,  which  were 
piled  up  along  the  line  of  said  road,  and  the  said  Perry  entered 
into  an  agreement  with  the  said  Everett  to  sell  him  the  said  ties  at 
the  sum  of  three  thousand  three  hundred  and  ninety-four  dollars 
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and  fifty  cents,  which  was  thirty  cents  apiece,  and  the  said  Everett 
caused  the  said  ties  to  be  laid  down  and  used  in  making  the  track 
of  said  road ;  but  the  said  Everett,  though  he  promised  to  pay  for 
the  said  ties,  never  did  pav  therefor,  except  the  sum  of  two  hun- 
dred and  seventy  dollars,  leaving  a  balance  due  of  three  thousand 
one  hundred  and  twenty-four  dollars  and  fifty  cents."  And  there- 
upon the  plaintiff,  to  prove  the  item  of  four  thousand  ei^ht  hun- 
dred and  twenty-nine  dollars  and  twenty-seven  cents  in  his  bill  of 
particulars,  exhibited  with  his  complaint,  produced  in  court  his  bill 
of  particulars,  comprising  a  running  account  amounting  in  the 
aggregate  to  that  sum,  and  offered  to  read  the  same  in  evidence. 

The  account  is  long,  containing  a  great  many  items,  and  is  not 
necessary  to  be  inserted  here.    The  defendant  objected  to  its  being 
proven  and  read  as  evidence  on  the  ground,  *^  that  the  said  defend 
ant  was  taken  by  surprise  thereby,  the  same  never  having  been  filed 
in  the  cause  nor  exhibited  to  defendant  ;'*  but  the  court  overruled 
the  objection  and  permitted  the  same  to  ^o  as  evidence  to  the  jury. 
The  plaintiff  then  proved,  by  his  own  evidence,  "  that  the  supplies, 
material,  and  money  mentioned  in  the  said  bill  of  particulars  were 
received  by  Everett,  and  he  (Everett)  agreed  to  pay  the  same,  but 
had  failed  to  do  so.    That  the  said  amount  exhibited  with  his  com- 
plaint, comprising  the  items  of  $3124.50  for  ties  and  $1600  for 
building  depot  at  Bussellville — ^$4829.27  the  i^regate  of  said 
running  account,  was  a  just  claim  against  the  said  Everett,  was  con- 
tracted by  him,  and  he  agreed  to  pay  the  same,  but  never  did  pay 
it  or  anv  part  of  it.    Said  Perry  said  to  the  said  Everett,  at  the 
time  said  debts  were  contracted,  that  he  would  not  advance  ties  and 
material  to  the  Little  Bock  and  Fort  Smith  B.  B.  Co.,  because  the 
company  was  insolvent  and  had  failed  to  pay  him  a  debt  the^ 
already  owed  him,  and  that  said  Everett  represented  to  him  that  it 
was  not  the  Fort  Smith  and  Little  Bock  B.  B.  Co.  that  was  doin^ 
the  work ;  that  said  Everett  represented  the  bondholders  of  said 
company,  and  they  (the  bondholders)  were  furnishing  the  money 
to  do  the  said  work,  and  were  completing  the  said  road  to  Clarks* 
ville  in  order  to  save  the  land  grant  to  said  road,  without  which  the 
said  bondholders  had  no  interest  in  Arkansas,  and  that  they  (the 
bondholders)  were  doing  so  with  a  view  of  taking  charge  of  the 
road  themselves ;"  and  thereupon  it  was  admitted  by  the  parties 
"  that  the  bondholders  of  the  Little  Bock  and  Fort  Smith  B.  B. 
Co.,  in  April,  1874,  caused  bills  in  Chancery  for  the  foreclosure  of 
the  mortgages  on  said  road  and  lands  to  be  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Arkansas, 
at  Little  Bock,  and  that  on  the  sixteenth  day  of  November  in  that 
year  decrees  were  rendered  in  that  court  foreclosing  said  mortgages 
and  ordering  a  sale  of  the  whole  of  said  morteagea  property ;  such 
sale  to  take  place  at  the  door  of  the  courthouse  of  said  United 
States  Court,  in  Little  Bock,  on  the  tenth  day  of  December,  1874. 
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That  sach  sale  was  made  accordingly,  and  the  property  was  sold  to 
the  highest  bidder,  for  cash  in  hand.    That  the  property  was  pur- 
chased by  one  George  O.  Shattuch,  Francis  H.  Wela,  and  George 
Bipley,  as  the  agents  and  attorneys  of  persons  holding  a  majority 
in  value  of  the  road  and  land  bonds  of  the  said  raiboad  company, 
and  such  purchase  was  made  for  the  benefit  of  all  the  bondholders 
who  should,  within  one  year,  surrender  their  bonds  and  take  stock 
therefor  in  a  new  company  to  be  formed,  under  the  provisioDS  of 
the  general  railroad  law  oi  Arkansas,  and  of  an  act  of  the  Legisla- 
ture of  Arkansas,  supplementary  thereto,  approved  the  ninth  day 
of  December,  1874.     That,  on  the  nineteenth  day  of  Decembor, 
1874,  the  said  purchasers,  and  their  associates,  did  organize  them- 
Belves  into  a  new  joint  stock  company  for  the  purpose  of  owning, 
completing,  and  o|)eratin^  the  said  railroad,  so  purchased,  in  pn^ 
snance  of  me  provisions  of  the  general  railroad  law,  as  amendea  by 
the  said  act  of  ninth  of  December,  1874,  under  the  name  and  style 
of  the  Little  Bock  and  Fort  Smith  By.,  which  is  the  defend^Jit 
That  said  company  was  incorporated  on  the  nineteenth  dav  of  De- 
cember, 1874,  and  never  had  any  existence  previous  to  that  time. 
That,  on  the  organization  of  said  company,  all  the  property  so  pur- 
chased under  the  decree  foreclosing  the  said  mortgages,  was  con- 
verted into  stock  at  an  estimated  value,  and  such  stock  was  put 
upon  the  market  for  sale.    That  a  lar^e  majority,  though  not  all 
OI  the  holders  of  the  railroad  and  land  bonds  secured  by  the  said 
mortgages,  did  afterwards  surrender  their  bonds  to  said  company, 
and  did  receive  in  lieu  thereof  stock  in  the  new  company,  and 
thereby  became  stockholders  in  said  company  and  part  owners  of 
the  said  railroad  and  lands  formerly  belonging  to  tne  Little  Kock 
and  Fort  Smith  B.  B.  Co.,  and  many  of  whom  still  continue  to  be 
said  stockholders  and  owners.    That  after  said  Little  Bock  and 
Fort  Smith  R  B.  was  purchased  by  said  bondholders,  those  who 
had  furnished  the  means  to  build  said  road-bed  from  Periys  Station 
to  Clarksville,  in  1873,  were  reimbursed  in  bonds  of  the  new  com- 
pany for  such  advances.    And  thereupon,  the  plaintiff  further 
testifies,  as  a  witness,  that  he  had  at  divers  times  presented  his  said 
claim  to  Elisha  Atkins,  who  was  a  large  bondholder  of  the  old  com- 
pany, and  to  other  bondholders  who  have  since  become  stockholders 
in  the  defendant  company,  when  they  were  here  from  Boston,  and 
urged  upon  them  to  pay  his  said  claim,  or  to  make  some  provision 
for  the  settlement  thereof,  and  they  had  promised  to  do  so,  but  tad 
failed.    That  after  the  o^anization  of  the  defendant  company,  le 
presented  the  claim  to  Joseph  H.  Converse,  the  President  of  tLe 
company,  and  he  verbally  promised  to  pay  the  same  or  have  the 
same  settled  in  some  way,  but  kept  putting  him  off  from  time  to 
time  until  at  last  the  said  Converse,  representing  that  the  stock  of 
the  defendant  company  was,  or  would  be,  worth  dollar  for  dollar 
in  the  market,  he  did  agree  with  the  said  Converse  to  take  $1500 
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in  cash  and  $5500  in  the  stock  of  defendant  company,  and  said 
Converse  did  "psLj  him  the  sum  $1500  cash  and  draw  an  order  upon 
the  Treasurer  of  said  company,  in  Boston,  for  the  stock,  which  he 
accepted.  That  this  settlement  was  to  be  in  full  for  all  claims 
which  he  (plaintiff)  had  or  held  against  the  defendant  company,  or 
the  Little  Bock  and  Fort  Smith  B.  B.  Co.,  or  any  of  the  bond- 
holders thereof ;  and  the  plaintiff,  upon  the  receipt  of  such  order 
for  stock,  gave  said  Converse  a  receipt  in  full  against  all  sudh 
claims,  but  that,  finding  that  such  stock  was  not  worth  dollar  for 
dollar,  but  was  worthless,  or  nearly  so,  he  applied  to  said  Converse 
to  have  said  agreement  rescinded,  so  far  as  the  payment  of  the 
Btodk  was  concerned,  and  that  part  of  the  a^eement  was  rescinded, 
and  the  papers  so  given  were  returned  to  tne  parties  respectively, 
and  the  said  Convei'se  has  ever  since  failed  and  refused  to  pay  any- 
thing. That  the  $1500  cash  payment  was  not  rescinded,  because 
it  was  the  amount  which  plaintiff  had  agreed  to  take  for  the  depot 
house  and  the  depot  house  was  given  up  upon  such  payment  bemg 
made." 

The  plaintiff  then  proved  that  the  items  of  his  account  stated  in 
the  second  paragraph  of  his  complaint  were  correct. 

Among  tne  instructions,  given  by  the  Court  to  the  lury  for  the 
plaintiff,  were  the  following,  to  wmch  the  defendant  objected : 

"  First — If  the  jury  find,  from  the  evidence,  that  the  bondhold- 
ers of  the  Little  Bock  and  Fort  Smith  B.  B.  Co.,  or  anv  number 
of  them  constituting  a  majority  of  the  defendants,  accordmg  to  the 
amount  of  stock  in  value,  by  themselves  or  their  agents,  duly  au- 
thorised, contracted  with  the  plaintiff  for  the  materials  and  sup- 
plies, as  claimed  in  the  first  count  of  plaintiff's  complaint,  with  a 
view  of  organizing  themselves  into  a  company,  and  did  afterwards 
organize  themselves  into  what  is  now  the  Little  Bock  and  Fort 
Smith  By.,  the  defendant,  and  that  the  plaintiff  did  furnish  the 
aame  under  said  contract,  the  defendant  therebv  became  liable  to 
the  amount  thereof  so  furnished,  and  that  the  defendant  accepted 
the  same  by  themselves  or  by  agents,  and  enjoy  the  benefits 
thereof,  they  will  find  for  the  plaintiff  the  amount  they  may  find 
to  be  due  therefor. 

"Second — ^If  thejiury  believe,  from  the  evidence,  that  the  de- 
fendant, the  Little  Kock  and  Fort  Smith  By.,  subsequent  to  its 
organization,  accepted  the  results  and  enjoyed  the  benefits  of  the 
advances,  supplies  and  materials  furnished  by  the  plaintiff,  as 
charged  in  the  first  paragraph  of  the  complaint,  and  promised  to 
pay  therefor,  they  will  find  for  the  plaintin." 

For  the  defendant  the  court  ^ave  the  first  and  tenth  of  the  fol- 
lowing instructions,  and  refused  the  others: 

"  Fmt— That  the  defendant,  the  Little  Bock  and  Fort  Smith 
Ball  way,  is  a  different  person  in  law  and  fact  from  that  of  the  Little 
Bock  and  Fort  Smith  Bailroad  Company,  nor  liable  in  any  manner 
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for  its  debts  by  virtue  of  its  organization,  nor  by  virtue  of  its  hav- 
ing purchased  the  property  formerly  owned  by  that  company, 
under  decree  of  Chancery,  foreclosing  a  mortga^  executed  by  that 
company ;  that  such  debts  are  debts  of  a  third  person,  as  to  this 
defendant  company,  and  to  authorize  the  jury  to  find  against  the  de- 
fendant upon  such  debts  it  must  be  proved  that  the  defendant  as- 
sumed to  pay  such  debts  by  a  contract  valid  in  law  for  that  pur- 
pose. 

'^  Second — That  the  defendant  company  is  also  a  different  person 
in  law  and  fact  from  the  bondholders  or  stockholders  of  the  Little 
Bock  and  Fort  Smith  Bailroad  Company,  or  from  its  bondholders 
or  stockholders  either  individually  or  collectively,  and  cannot  be 
made  liable  for  any  debts  or  undertakings  of  any  such  bondholders 
or  stockholders,  except  by  a  valid  contract  for  that  purpose  by  tiie 
company  after  its  incorporation. 

"Third — That  under  the  law  of  its  incorporation  defendant 
company  is  wholly  incapable  of  binding  itseK  or  becoming  oblig- 
ated to  pay  the  debts  of  third  persons,  except  by  resolution  of  its 
bo£urd  01  airectors  or  the  resolution  of  a  stockholders'  meeting  in 
re^lar  session ;  that  neither  the  president  nor  any  of  its  ofScers  has 
individually  and  separatelv  any  power  to  make  any  contract  bind- 
ing upon  the  company  ^r  tne  payments  of  any  such  collateral 
debts. 

"  Fourth — That  unless  the  jury  find  from  the  evidence  that  the 
plaintiff's  cause  of  action  was  originally  contracted  with  defendant 
company,  they  will  find  for  the  defendant,  unless  they  further  find 
that  the  defendant  company  assumed  to  pay  the  same  by  a  regula- 
tion of  its  board  of  directors,  or  by  a  resolution  of  a  regular  stock- 
holders' meeting. 

"Fifth — That  evidence  showing  that  the  plaintiff's  cause  of 
action  was  originally  contracted  with  the  Little  Bock  and  Fort 
Smith  Bailroad  Company,  or  by  any  and  all  persons  holding  die 
bonds  of  said  company,  secured  by  mortgage  upon  all  the  property  of 
said  company  previous  to  the  incorporation  of  the  defendant  com- 
pany, and  with  the  view  of  protecting  or  increasing  tiieir  mortgage 
security  by  saving  the  land  grant,  is  not  evidence  tending  to  show 
any  obligation  or  liability  on  the  part  of  defendant  company  to  pay 
such  claim,  nor  does  evidence  tending  to  show  that  the  president 
or  other  officers  of  said  defendant  company  verbally  undertook  or 
promised  to  assume  and  pay  such  claim,  tend  to  prove  an  obligation 
or  liability  on  the  part  ox  said  defendant  to  pay  such  claim,  and  the 
jury  will  disregara  all  such  evidence  as  immaterial. 

"  Sixth — That  there  is  not  evidence,  sufficient  in  law,  to  sustain  a 
verdict  for  the  plaintiff  upon  the  first  count  or  pai*agraph  of  the 
plaintiff's  amended  complaint,  filed  on  the  twenty-sixtn  oi  Septem- 
ber, 1879,  and  the  jury  must  find  for  the  defendant  upon  that 
paragraph  or  count. 
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^  Seventh — ^That  if  the  jury  believe,  from  the  evidence,  that  the 
defendant  company,  by  its  president  or  other  oflBcer,  did  verbally 
agree  to  pay  the  plaintiff's  claim,  contracted,  with  other  parties 
prior  to  the  incorporation  of  said  company,  such  verbal  agreement 
or  promise  is  void  by  the  Statute  of  Frauds,  as  an  undertaking  to 
pay  the  debt  of  a  third  person,  and  the  jury  must  find  accordingly. 
*^*  Eighth — The  jury  are  instructed  that  the  defendant,  the  Little 
Hock  and  Fort  Smith  Railway,  being  an  incorporation  duly  organ- 
ized under  the  general  incorporation  laws  of  the  State  of  Arkansas, 
is  capable  of  contractingandoeing  contracted  with;  and  in  order  to 
hold  the  said  defendant  liable  on  a  contract,  it  must  appear  that  the 
contract  was  made  with  the  said  defendant  incorporation,  and  not 
with  the  individual  members  of  said  incorporation  in  their  private 
capacity ;  and  in  order  to  hold  this  incorporation — the  defendants 
in  this  action — liable  for  the  contracts  of  the  members  thereof, 
made  in  their  individual  or  private  capacity,  before  said  incorpora- 
tion was  organized,  it  must  appear  that  the  said  incorporation,  after 
its  organization,  agreed  and  promised  to  cariy  out  and  perform 
said  contract. 

"  Ninth — ^The  jury  are  instructed  that  thev  will  find  the  issues 
in  favor  of  the  parties  producing  the  preponderance  of  proof,  and 
that  the  onus  probandi,  or  burden  of  proof,  is  on  the  plaintiff,  and 
therefore  the  plaintiff  must  produce  the  greater  weight  of  evi- 
dence before  the  jury  can  find  in'his  favor. 

"  Tenth — The  jury,  in  determining  tlie  weight  of  the  evidence, 
will  take  into  consicferation  the  interest  the  witnesses  have  in  the 
suit,  as  well  as  their  manner  of  testifying." 

The  jury  found  for  the  plaintiff.  The  defendant  filed  a  motion 
for  new  trial,  because :  1st.  The  verdict  was  contrary  to  law  and 
the  evidence.  2nd.  Not  warranted  by  the  allegations  of  the  com- 
plaint. 3rd.  The  defendant  was  taken  by  surprise  in  the  admis- 
sion as  evidence  of  a  bill  of  particulars,  of  which  he  had  no  notice. 
4th.  Error  in  giving  and  refusing  instructions  by  the  court. 

The  motion  was  overruled.  Tne  defendant  tnen  filed  its  bill  of 
exceptions,  and  appealed. 

Clark  &  Williams,  for  appellant : 

This  case  does  not  come  within  the  principle  that  a  corporation 
is  bound  by  contracts  made  with  the  promoters  or  getters-up  of  the 
company  previous  to  its  charter  or  organization,  when  such  con- 
tract is  in  behalf  of  the  company  and  mures  to  its  benefit.  Ed- 
wards V.  R.  R.  Co.,  1  Mylne  &  Craig,  650 ;  Yauxhall  Bridge  Co* 
V.  Earl  Spencer,  Jacob,  64;  Gooding  v.  R.  Co.,  15  Eng.,  L.  & 
Eq.  596 ;  Preston  v.  Railway  Co.,  7  Eng.  L.  Eq.  124 ;  Hawks  v. 
Railway,  15  Eng.  L.  &  Eq.  358,  S.  C. ;  Whitman  v.  Wyman,  S. 
C,  U.  S.  10  Cent.  Law  Journal,  476 ;  1st  Redfield  on  Kailways, 
sec.  5,  p.  16.  These  cases  show  that  to  make  the  corporation  liable, 
a  valuable  consideration  should  have  passed  to  the  promoters ;  the 
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contract  Bhoiild  be  intended  to  inure  to  tlie  benefit  of  the  proposed 
corporation,  and  that  the  corporation  receive  the  benefit  of  the  con- 
tract* An  obvious  corollaiy  of  this  is,  that  the  parties  contracting 
should  be  the  promoters  of  the  corporation  sought  to  be  made 
liable,  and  that  the  corporation  should  be  afterwards  chartered 
But  there  was  already  a  corporation  in  existence  who  owned  the 
road,  and  the  contract  was  designed  to  and  did  inure  to  the  benefit 
of  that  company.     ' 

Even  if  tne  bondholders  did  make  the  contract,  and  did  after- 
wards organize  and  take  possession,  the  appellant  would  not  be 
liable,  unless  such  subsequent  organization  and  possession  was  in 
some  manner  the  effect  of  the  contract ;  but  Everett  could  not 
bind  the  bondholders  bj  merely  assuming  to  be  their  agent.  See 
Carter  v.  Burnham,  31  Ark.  212 ;  Campbell  v.  Hastings,  29  ArL 
612. 

The  link  is  wanting  to  establish  that  the  contract  was  one  pro- 
moting such  or^nization. 

When  there  is  no  evidence  to  sustain  a  verdict,  or  when  there 
is  some  evidence,  thought  not  suflELdent  to  sustain  the  verdict  with- 
out a  shock  to  our  sense  of  justice,  the  court  should  instruct  as  in 
case  of  non-suit.  We  refer  to  authorities  cited  in  our  briefs  in  L 
B.  and  F.  S.  B.  Co.  v.  Owen  DufBe,  and  same  v.  Parkhurt,  and  to 
Oliver  v.  The  State,  MS.  op.,  this  court 

The  company  was  incapaole,  in  law,  of  binding  itself  to  pay  the 
debts  of  third  persons,  except  by  resolutions  of  its  board  of  direc- 
tors, or  a  meeting  of  stocKholders,  and  a  verbal  promise  of  its 
president  was  void,  as  within  the  Statutes  of  Fraud.  The  pay- 
ment of  debts  of  third  persons  is  ultra  vires.  State  Bank  v.  U.  d. 
Pottery  Co.,  34  Vt.  144 ;  Smeed  v.  Indianapolis  B.  B.  Co.,  11 
Ind.  144 ;  Bank  of  Genessee  v.  Patchin,  3  Kern.,  13  N.  T.  309; 
Angel  &  Ames  on  Corp.  256,  258. 

In  o  copy  of  the  account,  i.e.,  a  copy  of  the  items,  the  particulare 
of  the  account,  was  iiled  as  required  by  sec.  4599  of  Gantf  s  Di- 
gest, and  the  defendant  was  taken  by  surprise. 

Under  the  common  law  a  plaintiff  could  not  state  that  defend- 
ant was  indebted  to  him  in  a  running  account,  and  then  be  per- 
mitted to  prove  any  items  he  pleased.  Such  a  complaint  is  subject 
to  demurrer ;  evidence  under  it  may  be  objected  to,  or  judgment 
arrested.  The  rule  is  the  same  under  our  Code.  Newman  rl.  and 
Pr.  pp.  258,  266,  669  ;  Clark  v.  Finnell,  16  B.  Mon.  355 ;  Francis 
9).  Francis,  18  B.  Mon.  27 ;  Fible  v.  Caplinger,  13  B.  Mon.  465 ; 
Higgins  V.  Freeman,  2  Duer,  65 ;  Burnnam  v.  DeBoisse,  8  How. 
159 ;  Hentsch  v.  Porter,  10  Cal.  555  ;  Ivany  v.  Carlien,  30  Mo. 
142 ;  Masters  v.  Freeman,  17  Ohio  St.  323. 

U.  M.  BoseL  for  appellee. 

The  English  authorities,  without  exception,  concur  in  support- 
ing the  rule,  that  the  contracts  of  the  projectors  of  a  corporation, 
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'when  the  benefits  of  them  are  accepted  by  the  company  after  its 
organization,  are  binding  upon  tne  corporation.  Edwards  v. 
Grand  Junction  R.  E.,  1  Mylne  &  Craig,  650;  Preston  v.  Liver- 
pool B.  Co.,  7  Eng.  L.  and  Eq.  124 ;  1  Simons  K  S.  586 ; 
Stanley,  2  C.  &  B.  K.  Co.,  9  Simons,  264 ;  Webb  v.  D.  L.  &  P. 
Kail  way,  9  Hare,  129. 

If  this  cause  should  have  been  in  Chancery,  the  error  is  waived 
by  acquiescence  ofparties.  Gantt's  Digest,  sees.  4461,  4463,  and 
4464 ;  Talbott  v.  Wilkins,  31  Ark.  411.  Besides  the  American 
eases  held  that  the  liability  exists  equally  at  law  and  in  equity.  1 
Kedfield  on  Railways,  p.  16,  sec.  5  ;  Field  on  Corp.  sec.  221 ;  the 
leading  American  case  of  Low  v.  C.  &  P.  Rivers  K'way,  45  N.  H. 
375  ;  reported  also  1  Redfield  Amer.  Railway  cases,  p.  1 ;  Catai- 
vissa  R.  R.  Co.  v.  Titus,  49  Penn.  St.  277.      ' 

In  Grape  Sugar  Co.  v.  Small,  40  Md.  395,  the  corporation  vTas 
held  to  be  estopped  from  denying  its  liability,  even  though  it  did  not 
appear  that  the  company  had  authority  to  make  such  contract,  and 
in  Whitney  v.  Wyman,  101  U.  S.  (11  Otto.^  392,  it  was  held  that 
where  the  projectors  of  a  corporation  whicn  had  no  power  to  do 
business,  being  incomplete,  purchased  machinery,  afterwards  used 
by  the  company,  the  corporation  was  liable. 

Hall  V.  v  t.  and  Mass.  R.  R.,  28  Yt.  401,  is  sometimes  cited 
against  us,  but  is,  in  reality,  strongly  in  our  favor.  There  the 
services  were  rendered  gratuitously,  merely  in  expectancy  that  the 
building  of  the  road  would  enhance  property,  etc.,  but  the  com- 
pany was  held  liable  for  services  rendered  in  procuring  stock  sub- 
scriptions necessary  to  its  organization.  Episcopal  C.  Society  v* 
Episcopal  Churdi,  1  Pick.  371. 

The  defendant  is  liable  on  the  contract,  though  made  on  its  be- 
half by  an  unauthorized  agent,  having  rati^ed  it  by  receiving  the 
benefits. 

It  is  insisted  that  the  president  had  no  right  or  authority  to 
ratify  the  contract,  but  omnia  presumuntur  rite  et  solemniter  esse 
acta,  and  it  devolved  on  defendant  to  prove  the  want  of  power. 
The  board  of  directors  must  have  been  informed  of  the  payment 
by  its  president  of  the  $1500.00  to  Perry,  and  since  they  in  no 
way  objected,  they  ratified  his  action.  New  Hope  and  D.  Bridge 
Co.  V.  rhenix  Bk.,  3  Comst.  156 ;  Sherman  v.  Fitch,  98  Mass. 
69. 

Where  one  has  actual  charge  and  management  of  the  general 
business  of  a  corporation,  with  the  knowledge  of  its  directors,  the 
corporation  is  bound  by  his  contracts,  made  on  its  behalf,  in  the 
course  of  the  business,  without  other  evidence  of  actual  authority. 
Goodwin  v.  Union  Screw  Co.,  34  N.  H.  378. 

Having  received  the  benefit  of  the  contract,  the  company  is 
estopped  to  deny  that  Everett  was  its  agent,  and  liable.  Jield  on 
Corp.,  sec.  194 ;  Foster  v.  LaRue,  15  ^arb.  323 ;  Moss  v.  Rossir 
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L.  M,  Co.,  6  Hill,  137;  Merchants'  BL  t).  Central  Bank,  1  Kelly, 
Cra.  428 ;  Abbott  v.  Sdiool  Dist,  7  Qreeail.  96 ;  Perry  v.  Simpson 
W.  Co.,  37  Conn.  534 ;  Gooday  v.  0.  &  S.  V.  fi.  Co.,  15  Eng.  L. 
and  Eq.,  598-9. 

Ab  to  the  liability  of  corporations  on  contracts  of  nnanthorized 
afi;ent8  subsequently  ratified,  see  further.  Hooker  v.  Eagle  Bk.,  30 
N.  Y.  36 ;  Angel  &  Ames  on  Corp.,  sec.  304 ;  Fleckner  v.  Bank 
U.  S.,  8  Wheat.  363 ;  Hoy t  v.  Thompson,  19  N.  T.  218-19 ;  Peter- 
son V.  Mayor,  17  N.  Y.  463-4 ;  Bank  U.  S.  v.  Dandridge,  12 
Wheat.  64 ;  Hay  ward  v.  Pilgrim  Society,  21  Pick.  270 ;  Stuart  v. 
L.  &  K  E.  R,  10  Eng.  L.  and  Eq.,  63 ;  Eeuter  v.  Elec  TeL  Co^ 
37  Eng.  L.  and  Eq.  189 ;  School  Dist  v.  Richardson,  23  Pick. 
70 ;  Conso  v.  P.  H.  I.  Co.  12  Barb.  53. 

A  new  trial  will  not  be  granted  on  the  ground  of  surprise  unless 
the  motion  is  supported  by  aJBdavit.  Sec.  4691  Gantt's  Dig. ;  and 
the  party  seeking  must  snow  surprise  "  whidi  ordinary  pnidencs 
could  not  have  guarded  against."     Gantt's  Dig.,  sec  4688. 

Defendant  not  having  moved  for  a  moi^  specific  statement  of 
the  account,  which  it  could  have  procured  at  any  time,  waived  it 

Eaein,  J. — ^The  complaint  is  intended  to  set  forth  a  cause  of 
action  at  law,  for  services  rendered,  material  furnished,  money  ex- 
pended, etc.,  by  Perry,  for  and  in  behalf  of  the  defendant  railway 
company,  for  which  it  afterwards  promised  to  pay.  The  promise 
is  the  gist  of  the  action,  and  its  denial  makes  an  issue  exclusively 
cognizable  at  law.  The  history  and  circumstances  of  the  trans- 
action are  set  forth  in  the  first  paragraph  of  the  complaint,  not  as 
grounds  upon  which  the  plaintin  directly  seeks  equitable  relief,  but^ 
ratiier,  to  show  the  consideration  of  the  promise,  the  inducement 
thereto,  and  the  facts  from  which  a  promise  mi^ht  be  implied. 
It  cannot  be  said,  from  the  face  of  the  complaint,  that  the  plaintifE 
^^  should  have  adopted  proceedings  in  equity,"  which  would  have 
authorized  the  defendant,  under  sec.  4464  of  Gantt's  Digest  (second 
clause),  to  move  for  a  trsmsf er.  Nothing  was  waived  by  failure  to 
make  such  motion,  and  the  defendant  has  the  right  to  insist  that 
the  plaintiff  shall  stand  on  the  ground  he  has  chosen,  and  succeed 
upon  such  principles  alone  as  are  cognizable  at  law. 

Perhaps  the  most  perplexing  questions,  and  least  satisfactory 
decisions  (not  always  in  liarmony  with  each  other),  which  have 
sprung  from  the  inauguration  of  the  so-called  system  of  American 
procedure,  regard  the  kind  and  measure  of  relief  which  may  be 
afforded  in  cases  where  the  proof  elicted  under  one  mode  of  pro- 
ceeding, reveals  matter  relievable  under  the  other.  This  is  especi- 
ally the  case  in  the  few  states  which,  like  Kentucky  and  Armusas, 
have  adopted  the  Code  system  ffenenJly,  with  the  interpolation  of 
an  effort  still  to  preserve  the  oistinction  between  proceedings  at 
law  and  in  equity.    It  is  very  hard  to  do  that  without  separate 
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Conrts  of  Chancery,  in  the  face  of  an  express  provision  that  an 
error  as  to  the  kind  of  proceeding  shall  not  cause  an  abatement  or 
dismissal  of  the  actipn.  Still,  it  is  the  duty  of  the  courts  to  make 
liie  effort,  and  preserve  the  distinction,  so  tar  as  they  may  be  able, 
in  harmony  witn  all  parts  of  the  Code. 

The  decisions  in  those  states  are,  as  yet,  few,  and  no  set  of  rules 
can  be  formulated  from  them,  entirely  satisfactory  to  the  profes- 
sion ;  but  in  our  state  it  is  now  settled  that  relief  of  a  purely  equit- 
able nature  cannot  be  ^ven  in  an  action  properly  b^un  and  pros- 
ecuted at  law.  This  nas  been  illustrated  in  a  striking  manner, 
■with  regard  to  mortgages  of  property,  not  in  esse.  They  have 
been  treated  in  actions  at  law  as  wholly  void,  but  have  been  sus- 
tained in  equitable  proceedings.  See  Apperson  v.  Moore,  30  Ark. 
56  ;  Tomlinsonu  Greenfield,  31  Ark.  557;  Eoberts  v.  Jacks,  lb., 
697.  The  case  of  Talbot  et  al.  v.  Wilkins  pt  al.,  31st  Ark.  411,  is 
not  in  conflict  with  this  ruling.  The  Court  expressly  held  that  the 
case  being  at  law  to  enforce  subropition,  a  purely  equitable  ri^ht, 
the  defendants  might  have  movea  to  have  the  action  changed  to 
equitable  proceedings,  and  that  the  error  was  waived  by  ne^ect  to 
do  so.  This  does  not  apply  to  a  case  properly  brought  at  law,  in 
which  no  such  motion  could  be  sustained.  It  is  unreasonable 
that  a  defendant  should  be  held  to  a  court  of  law  by  the  allegations 
of  the  complaint  and  be  there  subjected  to  the  administration  of 
principles  purely  equitable ;  but  if  ne  has  an  opportunitv  to  have 
the  change  effected  and  neglecA  it,  he  should  not  complam.  Even 
this  practice  has  not,  in  all  cases,  been  allowed ;  but  the  rule  has 
been  so  modified  as  to  prevent  parties,  by  consent,  from  indulging 
in  such  proceedings  as  would,  if  conamon,  entirely  obliterate  the 
distinction  between  law  and  equity ;  and  a  special  proceeding  at 
law,  founded  upon  common  law  or  statute,  cannot  be  made,  even 
without  objection,  to  subserve  the  purposes  of  a  bill  in  equity.  In 
such  plain  and  palpable  cases  of  perversion  of  remedies,  it  is  the 
duty  of  the  Circuit  Judge  to  interfere  and  refuse  relief,  unless  the 
complainant  shall  approach  the  court  in  proper  fashion.  Thus  it 
was  neld  in  Crawford,  Auditor,  v.  Carson  (Ex.)  et  al.,  35  lb.,  Ark. 
£65,  which  was  an  effort  to  make  the  writ  of  mandamus  serve  the 
purposes  of  an  injunction,  that  '^  it  is  the  duty  of  the  courts  in 
clear  cases,  where  the  entertainment  of  a  writ  in  the  form  pre- 
sented, would  lead  to  a  confusion  of  the  boundaries  between  pro- 
ceedings at  law  and  in  equity,  and  between  ordinary  actions  and 
special  proceeding,  to  renise  of  their  own  motion  to  do  so."  That 
case  rested  upon  its  peculiar  nature.  In  ordinary  civil  actions  it 
may  now  be  considered  as  the  settled  rule  of  this  court  to  be  ob- 
served hereafter,  that  actions  of  a  purely  equitable  nature  and  so 
appearing  by  the  complaint,  when  Drought  at  law,  may  be  trans- 
ferred to  the  equity  side  on  motion  of  eimer  party,  or  by  die  court 
on  its  own  motion,  by  virtue  of  its  inherent  power  over  its  pro- 
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oeedings  and  that  the  coarts  should  be  free  in  the  exercise  of  that 
power  to  sustain  the  legislative  intent  in  retaining  the  distinction, 
amidst  the  wreck  of  all  forms  of  action ;  but  that  the  failure  to  do, 
60,  without  a  motion  by  parties  for  the  purpose,  is  not  error  for 
reversal. 

With  regard  to  actions  b^un  in  Chancery,  which  upon  their 
face  appear  to  be  exclusively  and  wholly  cognizable  at  law,  as, 
for  instance,  a  bill  to  obtain  judgment  upon  a  note,  or  an  ejectment 
bill  without  equitable  elements,  the  rule  is  the  same.  It  is  always, 
however,  to  be  borne  in  mind  that  if  there  be  any  equitable  ele> 
ment  to  which  the  lurisdiction  of  a  Court  of  Chancery  may  at- 
tach, then  by  the  old  doctrine,  the  court  in  the  same  jproceedings 
mav  administer  all  le^l  relief  connected  with  the  subject-matter 
and  essential  to  do  fuQ  and  complete  justice  at  once  to  all  parties 
before  it. 

But  when,  as  in  this  case,  the  action  is  purely  legal  upon  its  face^ 
and  properly  brought  at  law,  it  must  be  decided  on  le^  principles 
alone.  It  follows  that  the  plaintiff  cannot  be  sustained  in  his  jnd^- 
n^ent,  unless  he  has^shown.V  evidence,  either  an  express. proVll 
of  the  defendant  railway  company,  valid  in  law,  to  pay  his  claim, 
or  circumstances  from  which,  according  to  legal  principles,  a  prom« 
ise  may  be  iniplied. 

The  plaintiff  relied,  and  the  court  below  seems  to  have  acted 
upon,  a  principle  which  grew  up  in  the  English  Courts  of  Equity, 
as  an  Equity  doctrine  ;  and  which,  like  the  vendor's  lien,  contra- 
vening tne  strict  rules  of  law,  was  adopted,  ex  eequo  et  bono,  to 
prevent  fraud  and  imposition,  and  do  substantial  justice.  It 
amounted  to  this :  That  where  the  formation  of  a  corporation  was 
in  contemplation,  and  the  promoters  of  the  corporation  were  taking 
initiatory  steps  to  perfect  its  organization,  and  obtain  a  charter,  and 
provide  in  advance  the  means  necessary  for  its  successful  operation, 
all  contracts  made  by  such  promoters,  for  the  benefit  of  the  future 
corporation,  and  which  were  reasonable  and  proper  to  put  it  in 
operation,  and  the  benefits  of  which  were  afterwards  accepted  by 
the  corporation,  became  binding  on  the  corporation  without  any 
formal  contract  to  pay. 

A  brief  notice  of  some  of  the  cases  cited  by  the  attorney  for  the 
apoellee,  will  render  the  nature  and  scope  of  the  doctrine  more  in- 
telligible. 

The  leading  case  is  that  of  Edwards  v.  The  Grand  Junction 
Railway  Company ;  1st  Mylne  &  Craig,  650.  The  promoters  of 
the  railwav  had  a  bill  pending  in  Parliament  for  their  incorpora- 
tion, whicn  had  passed  the  Commons  and  gone  to  the  House  of 
Lords.  In  the  latter  house  the  trustees  of  a  certain  turnpike  road, 
whose  line  would  be  crossed,  had  prepared  and  were  about  to  pre- 
sent a  petition  in  opposition  to  the  bill.  After  some  negotiations 
between  the  committees  on  behalf  of  the  projectors  and  the  tm&- 
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tees  of  the  turnpike,  it  was  agreed  between  them  that  the  lattei^ 
should  withdraw  their  opposition  to  the  bill  in  consideration  that 
the  railroad  crossing  should  be  carried  nnder  the  turnpike  by  con- 
structing a  bridge  for  the  road  of  a  certain  agreed  width  and  struc- 
ture, n  was  desired  by  the  turnpike  trustees  that  these  conditions 
should  be  made  provisions  of  the  charter,  but  as  the  amendment 
would  have  involved  new  delays  in  the  then  advanced  state  of  the 
bill,  the  trustees  were  induced  to  waive  this  demand  by  the  written 
undertaking  of  one  of  the  promoters  in  behalf  of  all,  to  execute  an 
agreement  to  the  effect  of  the  desired  clauses,  and  to  have  the  same 
confirmed  by  the  company  as  soon  as  circumstances  should  permit. 
The  bill  was  allowed  to  pass,  which  provided  for  crossings  of  any 
turnpike  roads  by  bridges  of  a  less  width.  The  railway  company 
was  proceeding  to  construct  a  bridge  at  the  crossing  of  the  turnpike 
of  complainants  as  authorized  by  the  charter,  but  of  less  width  than 
had  been  stipulated  in  the  compromise.  The  turnpike  trustee  ap« 
plied  for  an  injunction,  which  was  granted.  Upon  a  motion  before 
the  Lord  Chancellor  to  dissolve,  he  held  in  enect  that  conceding 
there  was  no  legal  liability  on  the  company,  on  account  of  a  con- 
tract made  before  its  existence,  yet  there  was  an  equitv  binding  it 
not  to  use  its  chartered  power,  obtained  through  and  dv  means  of 
such  an  agrement  with  the  proprietors,  who  were  pressmg  the  bill 
in  violation  of  its  terms.  The  injunction  was  continued.  This  is 
a  case  where  the  agreement  was  made  expressly  for  the  benefit  of 
the  company,  and  under  a  pledge  that  the  company  when  organized 
would  carry  it  into  effect. 

The  case  of  Stanley  v.  Birkenhead  Ey.  Co.,  9  Simons,  264  (re- 
ported in  16  Enff.  Ch.  Kep'ts.,  264)  was  one  in  which  the  projec- 
tors of  a  railroa(^  seeking  a  charter  and  fixing  their  line,  agreed 
with  a  landed  proprietor,  on  behalf  of  the  proposed  company,  in 
consideration  tnat  he  would  withdraw  his  opposition  to  their  bill, 
to  pay  him  £20,000  for  the  portion  of  his  estate  required  by  the 
road. 

A  bill  for  specific  performance  was  brought  against  the  company^ 
after  its  complete  organization,  or,  rather,  against  the  company 
whose  projectors  had  expressly  adopted  the  agreement,  and  there 
was  a  aemurrer  for  want  of  equity.  The  Vice-Chancellor  held  that 
the  case  was  a  very  simple  one ;  that  the  company  was  bound  by 
the  eqmty ;  and  overruled  the  demurrer.  In  this  case,  as  in  the 
former,  it  appears  that  there  was  an  existing  organization  for  the 
purpose  of  promoting  the  railroad,  and  that  the  contract  was  made 
in  tne  course  of  preliminary  proceedings,  necessaiy  to  obtain  the 
franchises,  and  pnt  the  road  into  operation. 

The  cases  oi  Preston  v.  The  Liverpool,  Manchester,  etc.,'  Ey. 
Co.,  7  Eng.  L.  &  Eq.,  124';  and  Webb  v.  The  Direct  London  & 
Portsmouth  Ry.  Co.,  9  Hare.,  129,  are  of  similar  import.  Whilst 
the  equity  is,  in  all  of  them,  readily  acknowledged,  under  the  cir- 
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ctunstances,  they  are  all  cases  where  the  projectors  were  acting 
tmder  a  preliminary  organization  to  obtain  charters  and  perfect  the 
scheme,  and  the  contracts,  though  made  with  the  projectors,  were 
properly  on  behalf  of  the  intended  companies,  ana  with  the  view 
entertamed  by  both  parties,  at  the  time,  of  having  them  adopted 
by  the  companies,  wnen  perfected  and  empowered  to  do  so.  The 
equity  is  based  upon  the  ground  that,  under  such  circumstances,  it 
would  be  a  fraud  upon  the  vendor,  or  the  person  withdrawing  an 
oposition,  if  the  company,  which  had  thus  been  pledged  in  advance 
by  its  creators,  and  obtained  its  franchises  through  such  pledges, 
should  be  allowed  to  violate  them.  Kone  of  the  cases  go  to  the 
extent  of  holding  that  any  and  all  contracts  made  with  the  projec- 
.  tors  of  a  road,  upon  their  individual  responsibility,  and  without  any 
mutual  expectation  that  they  would  form  a  company  which  would 
assume  the  contract,  would  nevertheless  be  binding  on  a  companj 
if  the  persons  bound  should  afterwards  organize  themselves  into  a 
corporation  and  put  into  it  the  property  acquired,  or  the  results  of 
the  services  rendered.  Such  a  ruhng  would  destrov  all  distinction 
between  the  liabilities  of  corporations,  and  those  oi  its  individnal 
members,  and  it  may  be  added,  that  so  wide  and  sweeping  an  equity 
would  be  very  apt  to  deter  any  new  subscriptions  oi  stock  under 
any  churter.    Oi  course  there  is  no  question  but  that  Uens  upon 

Eroperty,  in  the  hands  of  individuals,  would  b6  followed  into  the 
ands  of  a  corporation  which  they  might  organize,  and  enforced 
against  it,  but  that  is  not  now  the  question. 

The  rule  has  been  freely  adopted  in  the  American  courts,  upon 
the  English  authorities,  and  with  the  same  limitations.  The  mle 
is  thus  defined  by  Mr.  Redfield  in  his  work  on  the  Law  of  Sail- 
ways,  voL  1,  p.  16 :  "  Whenever  a  third  party  enters  into  a  con- 
tract with  the  promoters  of  a  railwav  which  is  intended  to  innre 
to  the  benefit  of  the  company,  and  tney  take  the  benefit  of  the  con- 
tract, they  will  be  bound  to  perform  i^  upon  the  familiar  principle 
that  one  who  adopts  the  benefit  of  an  act  which  another  volun- 
teers to  perform  in  his  name,  and  on  his  behalf,  is  bound  to  take 
the  burden  with  the  benefit*"  This  is  a  verv  well  formulated  ex- 
pression of  the  rule,  and  on  all  points  carefully  guarded  to  conform 
with  the  decided  cases,  and  limit  its  scope.  It  has  also  in  some 
cases  been  held  in  America  that  a  corporation  is  liable  at  law,  upon 
an  implied  assumpsit,  for  services  rendered  before  it  came  in  esse, 
but  which  were  necessary  to  perfect  its  organization,  and  which, 
after  such  organization  was  perfected,  it  accepted,  and  the  benefits 
of  which  it  enjoyed.  See  Low  v.  Ct  &  Passumpric  Ry.,  45  N. 
H.  375,  which  was  a  suit  for  services  rendered  in  procuring  stock- 
subscriptions.  This  is  certainly  reasonable  with  regard  to  services 
rendered  for  the  direct  object  of  perfecting  the  organization. 

From  all  the  authorities,  it  seems  clear  that,  in  order  to  recover, 
in  an  action  at  law,  the  plaintifiE  must  show  eitner  an  express  prom- 
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ise  of  the  new  company,  or,  that  the  contract  was  made  with  per- 
sons then  engaged  in  its  formation,  and  taking  preliminary  steps 
thereto,  and  that  the  contract  was  made  on  behm  of  the  new  com- 
pany, in  the  expectation  on  the  part  of  a  plaintiff,  and  with  the 
assurance  on  tlie  part  of  the  projectors,  that  it  would  become  a 
corporate  debt,  and  that  the  company  afterwards  entered  upon  and 
enjoyed  the  benefit  of  the  contract,  and  by  no  other  title  than  that 
•derived  through  it.  From  these  circumstances  an  afl9rmance 
would  be  imphed.  Whether  equities  might  arise  under  other  cir- 
cumstances is  a  matter  to  be  considered  wnen  duly  presented  in  a 
Ohancery  case.  No  authorities  have  gone  the  length  of  holding 
that  any  contract  made  with  individual,  exclusively  upon  indivict 
nal  credit,  will  become  the  contract  of  any  future  corporation  they 
may  form,  for  the  more  couvenient  management  and  use  of  the 
benefits  of  it. 

The  verdict  in  this  case  seems  justified,  under  the  instructions, 
and  saves  conmient  on  the  evidence.  We  will  consider  the  instruc- 
tions in  the  light  of  the  principles  above  announced. 

The  first  and  second  mstructions  given  for  the  plaintifi!  were 

S' ven  against  the  objections  of  the  deitendant.  It  is  apparent  that 
e  first  widens  the  liabiUty  of  defendant  much  beyond  the  ad- 
judged cases,  and  bevond  any  safe  principle.  It  cannot  be  con- 
tended upon  any  authority,  for  instance,  that  if  a  number  of  gen- 
tlemen, with  a  view,  amongst  themselves,  of  organizing  a  corpora- 
tion in  the  future,  should  buy  property,  and  have  labor  done  upon 
it,  upon  their  individual  responsibility,  and  should  afterwards  form 
a  company  and  take  stock  for  their  respedive  shares,  the  vendor 
or  laborers  would  thereby,  in  the  absence  of  a  lien,  have  the  legal 
right,  by  virtue  of  a  supposed  assumpsit,  to  impose  the  obligation 
ot  payment  on  the  artificial  person,  the  corporation.  This  would 
be  unreasonable.  The  corporation  having  given  stock  for  the 
property,  as  well  as  stock  to  other  subscribers  (if  any),  for  money 
paia  in,  would  have  the  right  to  proceed  unincumbered.  It  stands 
distinct  from  the  component  members,  a  person  of  itself.  The 
creditors  having  no  liens  would  have  suffered  no  injury.  Thev 
are  left  with  the  legal  rights  against  the  individuals  upon  which 
they  at  first  reposed,  and  in  enforcing  them  may,  by  proper  pro- 
cess, even  reach  the  stock  given  for  the  property.  Otlier  elements 
are  necessary  in  this  action.  It  should  appear  mat  the  view  of  fu- 
ture oi^anization  was  mutual  between  the  contracting  parties,  and 
that  the  labor,  material,  etc.,  were  furnished  at  the  time  on  behalf 
of  the  future  company,  with  the  view,  authorized  by  the  assur- 
ances of  the  projectors,  that  the  company  when  chartered  would 
assume  the  debt,  as  created  in  its  behalf.  In  such  case  only  would 
the  acceptance  of  benefits  of  the  contract  amount  to  a  ratification, 
and  implied  promises  at  law,  although  there  still  might  arise  an 
obligation  on  a  promise  expressed  and  accepted. 
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The  first  inetmction  was  erroneous  and  misleading.  The  second 
does  not  appear  objectionable. 

All  the  instmctions  asked  by  defendant  were  refused  except  the 
first  and  tenth.  The  first  reierred  to  the  debts  of  the  old  com- 
pany, and  had  little  application ;  as  the  evidence  is  positive  that 
the  credit  was  not  given  to  it,  but  exclusivelj  to  the  Dondholders. 
The  tenth  is  a  seneral  truism. 

The  second  diould  have  been  giren.  It  is  a  clear  statement  of 
the  law,  consideriug  that  the  contract  may  be  expressed  or  im- 
plied. 

The  third  and  fourth  would  have  been  misleading,  and  were 
properly  refused.  Corporations  may  incur  legal  liabUities  from 
conduct,  as  above  indicated. 

The  fifth  would  have  been  improper.  Whether  evidence  ten<b 
to  prove  an  issue  may,  on  objection,  be  determined  by  the  court 
when  offered.  After  It  has  gone  to  the  jury,  unless  wholly  irrele- 
vant, it  is  the  province  of  the  jury  to  weigh  it  and  determine  how 
far  it,  with  other  circumstances,  conduces  to  prove  the  issue. 

The  sixth  has  been  held  improper  by  this  Court,  under  onr  Con- 
stitution, and  we  adhere  to  the  former  rulings.  If  tiiere  is  any 
evidence  whatever,  however  slight,  pertinent  to  the  issue,  it  should 
not  be  taken  from  the  jury^  even  if  the  court  is  satisfied  that  it 
would  grant  a  new  trial,  if  a  verdict  were  found  upon  it  The 
learned  counsel  for  the  appellant  press  this  point  m  their  brief 
with  much  force,  upon  the  practice  at  common  law,  in  the  Federal 
Courts,  and  in  the  courts  oi  other  states.  We  think  the  positive 
injunctions  of  the  State  Constitution,  howeyer,  settle  the  matter 
here:  ^^  Judees  shall  not  cham  juries  with  regard  to  matter  of 
fact,  but  aha£  declare  the  law.''^  Art.  YII.,  sec.  23.  If  the  juries 
abuse  this  power,  there  may  be  a  new  trial ;  but  that  is  quite  dif- 
ferent in  its  consequences  from  a  direction  for  a  verdict 

The  seventh  would  have  been  misleading,  perhaps,  although  lit- 
erally correct,  as  an  abstract  proposition.  U  nder  the  circumstances 
it  might  have  diverted  the  attention  of  the  jury  from  the  possible 
implied  contract  by  conduct,  and  by  use  of  the  benefits  of  a  con- 
tract The  refusal  was  not  error.  It  would  have  been  better, 
however,  to  have  qualified  it  by  the  insertion  of  "  if  there  be  no 
other  sufficient  evidence  of  an  implied  or  express  promise,"  or 
words  to  that  effect 

The  eighth,  although  strictly  correct,  was  subject  to  the  same 
qualification,  and  mi^ht,  as  worded,  have  misled.  It  tended  to  di- 
yert  the  minds  of  me  jury  from  the  obligation  of  the  company, 
which  might  attach,  from  circumstances  as  explained  abov^  and 
might  have  led  them  to  suppose  that  an  express  assumpsit  was 
necessary.  It  would  have  bc^n  better  to  have  inserted  or  added, 
^^  either  oy  express  promise,  or  one  to  be  implied  in  law." 

The  ninth  instruction  asked  was  clearly  proper,  and  its  refusal 
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<erroneoii8.  It  is  certainly  the  duty  of  the  party  havicg  the  onuB 
to  produce  a  preponderance  of  proof ;  otherwise,  matters  should 
fitand  as  they  are.  The  degree  of  preponderance  is  immateriali 
but  there  must  be  some,  of  which  the  jury  should  judge. 

There  was  no  error  in  refusing  a  new  trial  on  the  ground  of  sur- 
prise.     The  defendant  mi^ht  have  called  for  a  bill  of  particulars. 

As  to  the  second  count  m  the  complaint  no  error  is  claimed,  but 
the  judgment  beinj?  in  solldo  must  be  reversed. 

On  the  return  of  the  cause  the  plaintiff,  if  so  advised,  may  pro- 
•ceed  upon  the  second  count  alone,  and  dismiss  as  to  the  first,  with 
a  view  of  filing  a  bill  in  equity  as  to  the  matters  therein,  or  he 
m^  have  a  new  trial  on  the  whole  at  law. 

Keverse  for  the  errors  mdicated,  in  overruling  tlie  motion  for  a 
new  trial,  and  remand  the  cause  for  further  proceedings,  in  accord- 
ance with  law  and  this  opinion. 

The  doctrines  with  relation  to  the  liability  of  corporations  for  seryices  ren- 
dered prior  to  their  corporate  existence  and  incorporation  are,  it  is  believed, 
•subetantially  similar  in  England  and  the  United  States,  although  there  are 
.some  authorities  in  this  country  tending  the  other  way,  in  England  the  doc- 
trine chiefly  stated  is  that  where  the  promoters  of  a  company  enter  into  a 
-contract  for  the  benefit  of  and  with  reference  to  the  intended  corporation,  and 
said  corporation  accepts  the  benefits  accruing  from  said  contract,  it  is  bound 
by  the  terms  thereof.  Edwards  «.  Grand  Junction  Railway  Co.,.  1  Mylne.  & 
Co. 650;  Stanleys.  Birkenhead  Ry.  Co.,  9  Simons,  264;  Preston  v,  Liverpool, 
Manchester,  etc.,  R.  Co.,  7  Eng.  L.  &  Eq.  124;  Weld  «.  Direct  London  i 
Portsmouth  Ry.  Co.,  9  How.  129.  The  law  is  stated  to  a  similar  effect  in — 
Coyote  Gold  &  Silver  Mining  Co.  «.  Ruble,  8  Oregon,  284.  A  similar  doc- 
-trine  is  laid  down  in  BelPs  Gap  R.  Co.  9.  Chnsty,  79  Pa.  St.  59,  where,  how- 
•ever,  it  appeared  that  the  contract  was  not  entered  into  by  a  majority  of  the 
promoters  and  that  the  corporation  when  formed  had  not  adopted  the  plain- 
tifTs  work.  The  following  are  the  observations  of  the  court  in  this  case  as 
to  the  matter  in  hand : 

"  We  do  not  desire  to  controvert  the  principle,  established  in  England, 
and  to  some  extent  recognized  in  this  country,  that  when  the  projectors  of  a 
•company  enter  into  contracts  on  behalf  of  a  body  not  existing  at  the  time, 
but  to  be  called  into  existence  afterwards,  then  if  one  body  for  whom  the 
projectors  assumed  to  act  does  come  into  existence,  it  cannot  take  the  benefit 
of  one  contract  without  performing  that  part  of  it  which  the  projectors 
undertook  that  it  should  perform.  Conceding  to  this  principle  its  full  force 
and  effect,  we  are  unable  to  see  its  application  to  the  facts  of  this  case.  It 
may  very  well  be  that  where  a  number  of  persons  not  incorporated  are  yet 
informally  associated  together  in  the  pursuit  of  a  common  object,  and  with 
one  intent,  to  procure  a  charter  in  the  furtherance  of  their  designs,  they  may 
:authorize  certain  acts  to  be  done  by  one  or  more  of  that  number,  with  an 
understanding  that  compensation  shall  be  made  therefor  by  the  company 
when  fully  formed.  And  if  such  acts  are  necessary  to  the  organization  and 
its  objects  and  are  subsequently  accepted  by  the  company,  and  the  benefits 
thereof  enioycd  by  them,  they  must  take  such  benefits  cum  onere  and  make 
compensations  therefor.  But  the  projectors  or  promoters  of  the  enterprise 
within  the  meaning  of  this  rule  referred  to  evidently  must  be  a  majority  at 
least  of  such  persons,  and  not  one,  two  or  three,  or  a  small  minority  thereof. 
Such  minority  can  have  no  more  authority  to  bind  one  association  or  corpo- 
ration in  its  incipient  or  inchoate  condition  that  they  would  have  to  bind  it 


030     JJTTLE  BOOK  AND  FT.  SKFTH  B.  B.  CO.  V.  PEBBY. 

if  fally  organized.    In  this  cue  the  two  or  more  persons  who,  it  is  <^^ed^ 

Sromised  the  plaintiff  to  see  him  paid,  bound  no  one  but  themselTes.  TlieT' 
ad  no  authority  to  speak  for  any  one  else.  In  the  absence  of  any  such  au- 
thority and  of  any  satisfactory  proof  that  the  result  of  the  plaintiff's  labor 
and  expenditure  was  accepted  and  enjoyed  by  the  corporation,  ....  the 
court  mIow  should  haye  instructed  the  jury  that  the  defendant  wss  not 
liable." 

Where  there  is  an  express  adoption  by  the  corporation  of  the  contrsct^ 
amounting  to  a  ratification  thereof,  no  room  remains  for  doubt  as  to  its  lia^ 
biUty. 

BelPs  Gap  R  Co.  «.  Christy,  70  Pa.  St.  59;  Titus  et  aL  v.  Cataiyissa  Bail- 
road  Co..  5  Phila.  172;  Wood  o.  Whelon,  93  111.  153;  Low  «.  Connecticut  and 
PassomsiTe  R  Co.,  45  N.  H.  370,  8.  C.  46  N.  H.  284. 

Some  authorities  go  further,  and  hold  that  even  in  the  abeenoe  of  an  ex- 
press contract  with  the  promoters  the  corporation  adopting  the  benefit  of  a 
party's  acts  is  liable  to  him  on  an  implied  aswimpait  for  serrioes  rendered. 
Law  «.  Conn.  A  Pass.  R.  Co.  snpra. 

At  least,  if  the  services  be  after  the  granting  of  the  charter  and  of  snch  a 
kind  as  are  necessary  to  enable  the  corporation  to  organize.  Hall  e.  Yt  & 
Mass.  R.  R  Co.,  28  Yt  401. 

And  in  such  case  the  existence  of  a  proTision  in  the  charter  that  certain 
expenses  shall  be  paid  does  not  preclude  liability  for  further  expenses  other 
than  those  named.    Law  «.  Connecticut  &  Pass.  K.  Co.,  46  N.  H.  284. 

Some  authoritites  hold  doctrines  directly  the  contrary  of  those  above  set 
forth.  In  New  York  &  New  Haven  R  R  Co.  «.  Ketchum,  87  Conn.  170; 
it  is  said  that  promoters  cannot  bind  the  company  before  incorporation 
thereof  in  any  event. 

In  considering  this  case  the  court  said:  ''The  services  for  which  it  is 
claimed  that  the  plainti£b  were  liable  to  pay  the  defendant,  were  rendered  at 
a  time  before  the  stock  was  taken  up,  in  conformity  to  the  charter,  and  before^ 
the  company  had  a  proper  existence.  Hence  it  is  not  easy  to  see  how  they 
could  be  rendered  for  or  at  the  request  of  one  company  (or  rather,  perhapa, 
the  first  bona  fide  stockholders,  for  they  must  be  looked  at  as  the  compan7> 
and  if  they  were  not  so  rendered,  then  how  the  company  could  be  liable  for 
them,  upon  any  known  principle  of  law.  We  are  aware  that  it  is  no  uncom- 
mon practice  for  corporations  to  assume  and  pay  every  preliminary  and  ante- 
cedent diarge  after  the  company  has  become  organized,  but  we  do  not  see 
how  the  company,  if  it  shoula  object,  could  be  compelled  to  pay  them,  and 
in  some  cases  it  would  be  most  inequitable  to  require  it.  Can  a  few  pmons 
combine  for  their  own  interest  to  get  up  a  railroad,  agree  with  one  of  their 
number  to  give  him  a  large  commission  or  bonus  for  every  stockholder  he  can 
allure  into  the  company,  and  privately  make  this  commission  or  bonus  a 
charge  on  the  corporation  when  formed  f  This  would  be  a  breach  of  faith 
towarda  honest  and  unsuspecting  stockholders  who  pay  the  charter  price  for 
their  stock  and  expect  to  take  it  clear  of  all  incumbrances." 

These  observations  must,  however,  in  view  of  the  facts  of  the  case  be  con- 
ndered  as  mere  dicta.  The  facts  were  as  follows:  A  director  of  a  railroad 
had  prior  to  its  incorporation  perfonned  valuable  services  in  collecting  sub- 
scriptions. On  the  organization  of  the  road  the  company  voted  him  a 
free  pass  for  himself  and  his  family,  which  was  subsequently  withdrawn. 
The  question  of  the  obli^ition  of  the  corporation  to  him  arose  in  an  action 
against  him  for  fares.  The  court  pointea  out  clearly  the  fact  that  there 
was  no  evidence  to  show  that  defendant  had  perfonned  the  services  in 
question  on  a  footing  of  compensation  or  that  the  ticket  was  anything^ 
ekse  than  a  gratuity,  and  the  case  might  well  have  been  decided  on  these 
grounds.  The  court,  however,  chose  to  submit  the  further  considerations' 
cited  above. 
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It  is  evident  that  where  the  Bexrices  preformed  are  purely  Toluntary  or 
have  been  prompted  by  some  self  interest,  such  as  an  expected  value,  in 
the  use  of  the  parties'  real  estate  by  the  formation  of  the  company  and 
construction  of  the  road,  he  is  entitled  to  no  compensation.  Hall  v,  Yt. 
&  Mass.  R.  R.  Co.,  23  Yt.  401. 

The  presumption  that  the  services  have  been  voluntarily  rendered  is  a 
very  strong  one.  Rockford  R.  L,  7  St.  L.  R.  R.  Co.  v.  Sage,  65  111.  828. 
In  this  case  the  court  said: 

**For  services  and  expenses  before  the  organization  of  the  company,  which 
subsequently  the  company  accepts  and  receives  the  benefits  of,  and  promises 
to  pay  for,  we  will  not  say  a  party  might  not  recover  by  virtue  of  such  ex- 
press promise,  but  we  are  disposed  to  deny  the  right  of  recovery  for  such 
services  and  expenses  upon  any  implied  promise  resulting  from  the  facts 
...  A  right  of  recovery  against  a  corporation  for  anything  done 
before  it  had  a  proper  existence,  does  not  appear  to  rest  on  any  very  sat- 
isfactory legal  principles.  It  appears  more  reasonable  to  hold  any  services 
performed  or  expenses  incurred  prior  to  the  organization  of  a  corporation  to 
nave  been  gratuitous,  in  view  of  the  general  good  or  private  benent  expected 
to  result  from  the  object  of  the  corporation.  It  seems  unjust  to  stock- 
holders who  subscribe  and  pay  for  stock  in  a  company,  that  their  prop- 
erty should  be  subject  to  the  incumbrance  of  such  claims^  and  which  they 
had  no  voice  in  creating.'' 


State,  Ex  Belationb  Thompson^ 

V. 

The  Cheeaw  and  Chssteb  EAmsoAD  CoMPAinr. 

(l^Shand,  BeporUy  524.) 

The  terms  ''stock" and  ''capital  stock"  considered,  and  held,  that  stock 
when  used  in  reference  to  corporations,  and  in  connection  with  the  privilege 
of  subscribing  thereto,  means  capital  stock. 

An  act  of  the  legislature  authorized  the  issue  of  bonds  by  a  county  "in 
subscription  for  preferred  stock  "  of  a  railroad  company,  and  the  act  provided 
that  the  county  "shall  receive  from  the  company  preferred  stock  to  the 
amount  of  the  said  bonds,  which  preferred  stock  shall  bear  interest  at  the 
rate  of  seven  per  cent  per  annum."  Hdd^  that  this  preferred  stock  meant 
capital  stock,  different  from  other  capital  stock  only  in  the  preference  given 
to  it  in  the  matter  of  dividends. 

A  certificate  of  stock  tendered  by  the  company  to  the  county  setting  forth 
that  the  county  was  entitled  to  the  stated  amount,  but  impliedly  declarinjg^ 
it  not  to  be  capital  stock,  was  not  sufilcient;  and  there  was  no  error  in  a  wnt 
of  mandamus  prescribing  a  form  of  certificate  in  substantial  compliance  with 
the  terms  of  the  act. 

The  judges  of  the  Courts  of  Common  Pleas  have  power  at  chambers  to  issue 
writs  of  mandamus. 

A  demand  by  the  county  made  upon  the  railroad  company  for  certificates 
of  preferred  stock,  although  the  demand  did  not  specify  the  precise  charac- 
ter of  the  certificates,  was  sufficiently  definite  to  warrant  this  subsequent 
proceeding  by  mandamus. 

Tlie  peremptory  writ  in  mandamus  must  conform  to  the  alternative  writ^ 
but  such  conformity  existed  in  this  case. 
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Before  Macket,  J.,  Chester,  July,  1881. 

This  was  a  proceeding  by  mandamns  on  the  petition  of  the  State 
of  South  Carolina ,  ex  relatione  W.  Banks  Thompson,  John  O. 
Darby  and  Waties  Pendergrass,  as  connty  commissioners  in  and 
for  the  connty  of  Chester,  against  the  Cheraw  and  Chester  Railroad 
Company,  and  William  Hardin,  as  president,  and  David  Hemphill 
as  secretary  and  treasurer  of  said  railroad  company.  The  opinion 
states  the  case. 

Messrs.  J.  &  J.  Hemphill  and  J.  H.  Bion,  for  appellants. 

Messrs.  A.  G.  Brice  and  S.  P.  Hamilton,  contra. 

March  4, 1882.    The  opinion  of  the  court  was  delivered  by 

Sdcpson,  C.  J. — ^Under  an  act  entitled  ^'  An  act  to  authorize  and 
empower  certain  counties  to  issue  bonds  in  subscription  for 
preferred  stock  of  the  Cheraw  and  Chester  Bailroad  Company," 
approved  March  14, 1874,  the  county  of  Chester  subscribed  the 
sum  of  $75,000,  and  in  accordance  with  the  terms  of  said  act,  duly 
made,  executed  and  delivered  seven  hundred  and  fifty  bonds,  of 
the  par  value  of  $100  each,  in  payment  of  said  subscription.  The 
fourth  section  of  said  act  provides  as  follows :  '^  On  the  comple- 
tion of  the  said  railroad  in  the  county,  the  board  of  county  com- 
misfiionere  shall  receive  frota  said  company  an  amonnt  of  preferred 
stock  of  said  company  equal  to  the  amount  of  the  said  bonds,  which 
preferred  stock  shall  bear  interest  at  the  rate  of  seven  per  cent  per 
annum. 

This  road  had  been  completed  for  more  than  a  year  prior  to 
this  proceeding,  which  was  commenced  on  May  13,  1881,  by 
petition  to  Hon.   T.   J.  Mackey,   Circuit  Jud^e,   at  chambers, 

S raying  that  a  writ  of  mandamus  do  issue  to  Hardin,  the  presi- 
ent  of  the  company,  and  Hemphill,  the  secretary,  commanding 
them  to  execute  and  deliver  certificates  for  fifteen  hundred  shares 
of  preferred  stock  of  said  company  to  the  petitioners,  county  com- 
missionerSy  alleging  a  demand  and  refusal,  previously  made.  Upon 
this  petition  an  ^temative  writ  was  granted  on  May  13, 1881, 
requiring  the  respondents  to  make  and  execute  a  certificate  or  cer- 
tificates of  "  preierred  stock"  in  the  Cheraw  and  Chester  Bailroad 
Company  to  tne  amount  of  $75,000,  .  .  .  and  to  deliver  the  same 
to  the  said  county  commissioners  immediately  upon  the  receipt  of 
the  writ,  or  that  they  appear  before  the  Honorable  Thomas  J. 
Mackey,  Judge  of  the  Sixth  Circuit,  sitting  at  chambers,  in  and 
for  the  county  of  Chester,  at  the  Court  House,  on  the  3d  day  of 
June,  A.D.  1881,  to  show  cause  why  they  refuse  to  do  so. 

On  the  first  day  of  June  thereafter  an  order  was  granted  the 
petitioners  for  leave  to  amend  the  alternative  writ  issued  on  Ma^ 
13,  by  inserting  the  words,  "  In  proper  form  and  manner  a  certin- 
cate  or  certificates  for  fifteen  hundred  shares  (of  the  par  value  of 
fifty  dollars  a  share)  of  preferred  stock  in  the  Cneraw  and  Chester 
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Itailroad  Company,  bearing  interest  at  seven  per  cent  per  annum," 
in  place  of  the  words  "certificate  or  certificates  of  preferred 
6tocK,"  etc.,  and  also  to  insert  after  the  word  "  subscription," 
in  the  orignal  writ,  the  words  "being  fifteen  hundred  shares  of 
said  stock.  This  amended  writ  was  served  on  June  3, 1881,  with 
leave  on  the  part  of  respondents  to  make  their  return  thereto 
within  twenty  days ;  and  the  hearing  was  fixed  for  the  30th  day 
of  June.  To  these  writs  respondents  made  return  within  the  time, 
and  while  denying  that  any  demand  had  ever  been  made  upon 
them  for  fifteen  hundred  shares,  at  the  par  value  of  $50  a  share, 
of  preferred  stock,  and  that  no  mandamus  could  lawfullv  issue 
from  one  of  the  judges  of  the  Circuit  Court,  they  tenderea  a  cer- 
tificate, which  they  stated  the  board  of  directors  had  authorized 
them  to  prepare,  and  further  stating  that  they  had  no  power  to 
ofier  any  other.  The  certificate  tendered  is  as  follows :  "  Cheraw 
and  Chester  Eailroad  Company.  Certificate  Ko.  1.  $75,000. 
State  of  South  Carolina.  Preferred  stock,  seven  per  cent  interest. 
These  presents  certify  that  the  Board  of  Countv  Commissioners  of 
the  county  of  Chester,  having  issued  seven  hundred  and  fifty  bonds 
of  one  hundred  dollars  each,  of  date  April  1,  1875,  in  pursuance 
of  an  act  of  the  General  Assembly  of  the  aforesaid  State,  entitled 
^  An  act  to  authorize  and  empower  certain  counties  to  issue  bonds 
in  subscription  for  preferred  stock  of  the  Cheraw  and  Chester 
Hailroad  Company,*  approved  March  14, 1874,  are  holders  of  sev- 
enty-five thousand  dollars  of  preferred  stock  of  the  Cheraw  and 
Chester  Bailroad  Company,  which  said  stock  bears  interest  at  the 
rate  of  seven  per  centum  per  annum  from  the  day  of  the  comple- 
tion of  said  railroad  in  said  county,  to  wit,'  the  1st  day  of  June, 
1880,  to  be  paid  prior  and  in  preference  to  any  dividend  upon  the 
capital  stocK  of  the  said  company.  Witness  the  hands  of  the 
president  and  treasurer,  and  tne  coi'porate  seal.  May  26th,  a.d. 
1881." 

Judge  Mackey  held  this  certificate  ijisufScient,  as  it  failed  to 
show  me  number  of  shares  in  the  capital  stock  of  the  company 
which  the  county  was  entitled  to,  and  leaving  it  doubtful  whether 
it  was  intended  as  a  certificate  of  indebtedness  of  the  company  to 
the  county,  or  a  certificate  showing  the' number  of  shares  that  the 
county  held  in  the  capital  stock  of  the  company ;  and  he  issued  a 
peremptory  mandamus  commanding  the  respondents  without  delay 
to  deliver  to  the  petitioners  a  certincate  in  tne  following  form : 

"This  is  to  certify  that  the  county  of  Chester  is  entitled  to 
fifteen  hundred  shares  in  the  capital  stock  of  the  Cheraw  and 
Chester  Railroad  Company.  This  certificate  of  fifteen  hundred 
shares  of  the  capital  stock  of  the  Cheraw  and  Chester  Bailroad 
Company  is  preferred  stock  issued  by  virtue  of  the  act  of  the  Gen- 
eral Assembly  of  the  State  of  South  Carolina,  approved  March 
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14th,  1874.    Witness  the  hands  of  the  president  and  treasurer,  witb 
the  corporate  seal." 

From  this  peremptory  mandamus  the  respondents  to  petition 
below  have  appealed  on  the  following  grounds : 

1.  Because  the  cause  was  heard  and  the  judgment  rendered  at 
chambers. 

2.  Because  there  was  no  proof  of  any  previous  demand  upon 
respondents  for  a  certificate  or  certificates  of  fifteen  hundred  shares 
of  the  capital  stock,  or  preferred  stock,  or  preferred  capital  stock 
of  said  railroad  company,  but  it  was  proved  on  the  contrary  that 
no  such  demand  had  ever  been  made. 

8.  Because  the  relators  are  not  entitled  to  fifteen  hundred  shares 
of  capital  stock,  or  preferred  stock,  or  preferred  capital  stock  of 
the  Cneraw  and  Chester  Eailroad  ODmpany. 

4.  Because  the  alternative  writ  of  mandamus  does  not  state  suffi- 
cient facts  upon  which  to  base  relators'  claim  to  the  relief  demanded^ 
nor  does  it  set  forth  the  particulars  in  which  they  have  been 
wronged. 

5.  because  the  peremptory  writ  of  mandamus  does  not  conform 
to  the  alternative. 

6.  Because  the  peremtory  writ  requires  the  respondents  to  eze> 
cute  and  deliver  a  certificate  in  a  particular  form  tnerein  set  f orth, 
contrary  to  law. 

7.  Because  respondents  had  already  tendered  to  the  relators,  as 
countv  commissioners  as  aforesaid,  a  certificate  for  $75,000  of  pre* 
ferred  stock  of  said  railroad  company  in  conformity  with  law. 

The  prominent  questions  involved  in  this  appeal  are  whether  the 
respondents,  under  the  facts  and  law,  are  entitled  to  a  certificate 
from  appellants  representing  that  they  have  shares  in  the  capital 
stock  of  appellants'  company  t  And,  if  so,  whether  the  certificate 
tendered  by  appellants,  or  the  one  ordered  by  the  court,  is  the  proper 
certificate?  This  question  must  be  determined  upon  the  con- 
struction which  shall  be  given  to  the  act  of  the  legislature  above 
referred  to,  under  which  uie  county  of  Chester  has  become  con- 
nected  with  this  railroad. 

The  words  in  that  act  to  be  interpreted,  and  upon  which  the 

auestion  depends,  are  "preferred  stock."  What  was  meant  by 
[lese  words  is  the  question.  The  act  authorized  the  counties  to- 
subscribe  for  "preferred  stock"  and  the  county  commissioners 
to  receive  certificates  of  "  preferred  stock"  for  such  subscription. 
Did  the  legislature  intend  by  this  that  .the  county  should  have 
shares  in  the  capital  stock  of  the  company,  or  that  it  should  become 
simply  a  preferred  creditor,  or  occupy  some  other  relation  not  well 
defined  ? 

The  first  rule  in  ascertaining  the  intent  of  an  instrument,  whether 
it  be  an  act  or  any  other  paper,  is  to  go  to  the  meaning  of  the 
words.    What  then  is  the  meaning  of  the  term  "  stock  ?"     Stock 
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in  its  general  acceptation,  when  applied  to  business,  according  to 
lexicographers,  means  money  invested  in  business.  Capital  stock 
and  capital  are  synonymous  terms,  hence  capital  stock.  In  this 
general  sense  it  is  money  invested  in  business  operations,  whether 
that  business  be  conducted  by  a  single  individual,  a  partnership,  a 
corporation,  or  government;  and  it  makes  no  difference  how  the 
money  is  obtained,  whether  by  labor,  by  borrowing,  or  otherwise. 
If  the  money  is  borrowed  it  is  represented  in  the  hands  of  the  len- 
der by  bonds,  notes  or  other  papers,  with  the  government  by  govern- 
mental securities,  sometimes  called  stocks.  But  in  such  cases  the 
lender  is  not  a  stockholder  in  the  business.  So  far  as  the  party 
himself  is  concenied,  if  the  money  borrowed  or  otherwise  obtained 
is  invested  in  his  business,  it  is  capital  or  stock  in  trade.  This  is 
the  general  meaning  of  the  term. 

But  when  it  is  used  in  connection  with  a  chartered  or  j#int  stock 
company,  made  up  of  individuals,  it  has  a  somewhat  more  limited 
signification.  It  means  then  the  money  advanced  by  the  corpora- 
tors or  members  as  the  capital,  which  is  usually,  for  convenience, 
divided  into  equal  amounts  called  shares,  for  which  each  member 
is  entitled  to  a  certificate  sliowing  the  number  of  shares  which  he 
has  in  the  company ;  or,  in  other  words,  the  amount  of  money  he 
has  furnished  to  the  common  stock ;  which  certificate  is  the  evi- 
dence of  his  being  a  stockholder.     Field  Corp.  §  123. 

The  word  "  stock"  in  connection  with  a  corporation  composed 
of  numerous  corporators  united  in  one  orgauism  by  charter,  seems 
to  have  this  technical  meaning,  in  the  limited  form  above  given  ; 
and  although  a  corporation  as  well  as  natural  individuals  engaged 
in  business  may  borrow  money,  and  indeed  are  often  compelled  to 
do  so,  yet  the  money  thus  borrowed  is  not  understood  to  oe  stock, 
except  in  the  general  acceptation  above  given.  The  corporators 
are  not  entitled  to  distinct  shares  in  such  money,  nor  are  the  bonds 
or  other  evidences  of  indebtedness  given  by  the  company  in 
such  cases  to  the  lender  called  the  stock,  capital  or  otherwise,  of 
the  company. 

Our  opinion  is,  that  when  the  term  "  stock"  is  used  with  refer- 
ence to  railroad  or  other  corporations,  especially  when  it  used  in 
connection  with  the  privilege  to  "subscribe"  thereto,  it  means 
capital  stock.  "We  have  not  been  pointed  to  a  case  or  an  authority 
where,  with  such  surroundings,  it  could  be  or  has  been  legitimately 
interpreted  otherwise.  There  is  no  other  stock  in  a  business  company, 
the  basis  of  which  is  money,  except  capital  stock ;  if  so,  it  has  not 
yet  received  a  name  or  distinctive  feature. 

Would  a  privilege  to  subscribe  to  stock  in  a  company  chartered 
and  organized  for  business  purposes,  ever  be  interpreted  by  any 
one  to  mean  a  privilege  to  lena  money  to  such  company  in  the 
sense  of  becoming  a  creditor?  Such  a  conception  would  scarcely 
enter  the  mind  of  the  most  experienced  in  the  ways  of  such  com- 
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panieB  if  invited  to  subscribe  to  the  stock.  The  common  mind 
would  never  think  of  sach  an  idea,  and  the  roles  of  interpretation 
require  that  the  ordinaiy  and  well  understood  meaning  of  words 
should  be  given  to  them,  unless  thej  are  controlled  and  directed 
by  the  context,  or  by  the  demand  of  other  words,  or  other  parts  of 
the  instrument^  when  the  whole  is  construed  together.  If  Chester 
County  is  not  a  stockholder  or  shareholder,  what  relation  does  it 
occupy  to  the  company  )  If  it  be  that  of  a  creditor,  where  is  the 
•evidence  of  the  debt,  and  when  is  the  debt  to  be  paid  )  There  is 
nothing  promised  except  the  interest,  and  that  is  contingent.  If 
the  county  is  a  stockholdei',  what  other  stock  has  the  company  but 
capital  stock  ) 

l^ext,  what  does  the  word  *^  preferred  "  meant  This  word  is 
relative ;  it  refers  to  something  else,  and  it  means  that  the  thing  to 
which  it  is  attached,  whatever  that  may  be,  has  some  advantage 
over  another  thin^  of  the  same  character,  which  but  for  this  advan- 
tage would  be  luLe  to  other.  If,  then,  the  term  ^^  stock"  when 
employed  in  connection  with  railroad  or  other  chartered  companies, 
means  money  invested  in  the  business  of  the  company,  represented 
by  certificates  of  shares,  known  as  capital,  or  capital  stock,  and 
there  is  no  other  known  stock  belonging  to  such  companies^ 
having  a  distinct  and  separate  characteristic  from  capital  stock, 
what  effect  can  the  word  ^^  preferred"  have  when  attached  to  it, 
•except  to  indicate  that  in  tnat  case  it  is  to  have  some  advanta^ 
whicn  it  would  not  have  otherwise?  In  other  words,  in  sui 
•case  can  it  be  anything  else  than  preferred  capital  stock,  or  a 
preferred  interest  in  the  money  paid  in  by  stocknolders,  divided 
into  shares  and  represented  by  certificates  showing  the  shares  of 
•each  holder )  The  word  ^'  preferred  "  ased  in  the  act  intended 
•certainly  to  give  the  counties  some  advantage  over  things  hold- 
ing a  similar  interest,  and.  occupying  (without  that  word)  the 
same  position  to  the  company  as  the  counties,  and  who,  but  for 
the  county  being  pref  errra,  would  stand  with  them  on  die  same 
plane. 

Now,  have  the  counties  any  preference  over  creditors?  The 
only  preference  provided  for,  is  the  payment  of  seven  per  cent. 
It  does  not  appear  that  other  creditors  are  entitled  to  less ;  the 
county  cannot  Uierefor  be  a  creditor.  The  act  then  must  have 
intended  to  put  the  counties  on  the  same  plane  with  the  other 
stockholders,  with  the  advantage  (over  the  others)  of  being  pre- 
ferred in  the  particular  mentioned. 

We  think  that  when  the  le^lature  allowed  the  counties  to 
'^  subscribe  for  preferred  stoclr'  in  this  company,  it  intended 
that  they  might  subscribe  to  the  capital  stock  thereof,  their 
stock  to  be  preferred  over  the  common  stock  by  being  entitled 
to  seven  per  cent  interest  out  of  the  dividends  in  advance  of 
the  others. 


THOHPSOK  t).  GHEBAW  AND  CHESTER  B.  B.  CO.         637 

Now,  as  to  the  certificate  which  should  be  issued  to  the  conntv 
commissioDers.  Having  held  that  the  words  "preferred  stock^^ 
in  the  act,  accompanied  with  the  word  "  subscribe,"  indicated  the 
capital  stock,  the  same  words  employed  in  the  certificate  would 
mean  the  same  thing  there ;  and  if  the  railroad  authorities  in  the 
certificate  tendered  had  followed  the  language  of  the  act  strictly, 
without  additional  expressions  throwing  doubt  upon  their  under- 
standing, or  rather  indicating  that  they  did  not  intend  the  county 
to  be  regarded  as  shareholders  in  the  capital  stock  of  the  company,. 
then  the  certificate  would  have  been  a  compliance  with  the  act 
and  in  strict  performance  of  the  duty  imposed  upon  them,  and  in 
such  case  they  would  have  been  exempt  from  this  writ.  But 
they  added  to  the  words  of  the  act  the  following :  "  Prior  and  in 
preference  to  any  dividend  upon  the  capital  stock  of  the  com* 
pany."  This  was  drawing  a  distinction  not  only  as  to  the  prefer- 
enoe,  but  as  to  the  essential  character  of  the  stock.  This  was  in 
effect  denying  that  the  county  was  a  shareholder  in  the  capital 
stock,  and  impliedly  asserting  that  it  held  some  other  position. 
Now,  it  is  not  for  this  court  to  speculate  as  to  what  underlies 
this  controversy,  but  whatever  may  be  behind  it,  the  parties  in 
conflict,  either  present  or  prospective,  have  a  right  to  place  them- 
selves in .  proper  position — the  position  to  which  the  law  entitles 
them. 

We  think  the  legislature  means  that  the  counties  subscribing- 
should  have  a  certificate  showing  that  they  were  stockholders  in 
the  capital  stoc^  of  the  railroad  company;  that  the  cert^cate 
tendered  by  the  company  as  at  presest  couched  fails  to  show 
this — ^in  fact  it  implies  otherwise.  We  think  further  that  the 
certificate  ordered  oy  Judge  Mackey  expresses  the  idea  plainly 
and  fully  as  to  this  right,  and,  therefore,  that  his  order  should 
be  affirmed. 

The  cases  referred  to  by  the  counsel  of  appellant  in  which  the 
terms  '^  preferred  stock"  a^e  concerned,  have  oeen  examined  and 
considered.  We  have  found  nothing  in  any  of  these  cases  antag- 
onistic to  tiie  position  taken  above.  It  seems  to  be  admitted  in  all 
the  cases  that  the  holders  of  preferred  stock  are  shareholders  or 
stockholders  in  the  stock  of  the  company.  The  question  which 
seems  to  have  been  discussed  in  many  of  the  cases  was,  whether 
the  company  had  the  power  to  create  preferred  stock.  In  others, 
what  were  the  rights  of  the  holders  of  such  preferred  stock  as  to 
the  interest  or  dividend  allowed  on  sucli  stock.  And  in  some  of 
them,  what  control  such  stock  had  in  the  management  of  the  com- 
pany. In  no  case  was  it  denied  that  they  were  stockholders,  or 
claimed  that  they  were  simply  creditors. 

Most  of  the  cases  relied  upon  by  appellant  will  be  found  re- 
viewed somewhat  in  Green  br.  U.  V.  164  and  notes.  See  the 
cases  there  of  St.  John  v.  The  Erie  E.  K.  Co.,  22  Wall.  136 ;  Wil- 


ess        THOXPSOK  V.  CHERAW  ANB  CHESTBB  B.  B.  OO. 

liflton  V.  Mich.  Southern  &  Ind.  K.  R.  Co.,  13  Allen,  400 ;  Kazle- 
hoiiBt  V.  Savannah,  6.  &  N.  A.  R  K.  Co.,  43  Ga.  13 ;  Kntland  & 
Burlington  R.  R  Co.  v.  Thrall,  35  Vem.  536 ;  Hoy t  v.  Quicksilver 
Mining  Co.,  17  Hun.  172 ;  Kent  v.  Quicksilver  Mining  Co.,  12 
Hun.  53;  Bailey  v.  R  R  Co.,  17  Wall.  99;  Taft  v.  R  R  Co.,  8 
R  L  311.  Some  of  these  were  the  cases  cited  for  appellant. 
They  involved  almost  entirely  questions  of  the  character  above 
stated.  In  the  discussion  of  these  questions  the  ^^  preferred  stock" 
is  constantly  referred  to  as  represented  by  shares,  and  in  no  case 
are  the  holders  of  such  preferred  stock  regsuded  as  creditors  simply. 
Such  stock  has  often  oeen  resorted  to,  say  these  cases,  to  raise 
money,  when  the  corporation  has  become  crippled,  and  disaster 
and  nulure  seemed  near  at  hand ;  and  with  the  view  to  raise  the 
money,  this  stock  has  been  allowed  some  advantage,  some  prefer- 
ence over  the  common  stock. 

''The  issue  of  preferred  stock,''  says  Mr.  Pierce,  ''is  a  mode  bj 
whidi  a  corporation  obtains  funds  for  its  enterprise  without  bor- 
rowing money  or  contracting  a  debt.  Its  holders  are  a  privU^ed 
class  who  are  entitled  to  dividends  of  a  certain  per  cent,  payaole 
out  of  the  net  earnings,  in  priority  to  any  dividends  upon  ordinary 
stock."    Pierce  RuL  L.  124. 

We  come  next  to  the  exceptions  to  the  mode  of  procedure,  etc, 
in  this  case.  The  fiirst  raises  the  question  of  the  power  of  the 
iudge  to  hear  application  for  mandamus  at  chambers.  This  power 
IS  expressly  conferred  on  the  judges  of  the  Court  of  Common  Pleas 
by  statute.    Gen.  Stat.  547. 

The  next  raises  the  question  of  demand.  It  seems  that  demand 
was  twice  made  on  the  officers  of  the  company  for  the  certificate. 
It  is  true  the  demand  did  not  specify  the  precise  character  of  the 
certificate  which  the  commissioners  claimed  to  have  issued,  but  it 
was  a  demand  for  certificates  of  "  preferred  stock,"  and  we  think 
was  sufficiently  definite  to  warrant  this  proceeding,  upon  failure  to 
respond  on  the  part  of  the  company. 

The  appellants  further  except :  "  Because  the  peremptoiy  wnt 
of  mandamus  does  not  conform  to  the  terms  of  the  alternative 
writ."  The  alternative  writ  in  mandamus  is  required  to  sustain 
the  same  relation  to  such  proceedings  as  a  declaration  does  to  the 
ordinary  common  law  action.  High  Extr.  Bem.  §§  449,  530.  In 
it  is  found  the  relator's  cause  of  action  and  the  relief  which  he 
seeks.  It  combines  the  double  function  of  process  and  pleading. 
It  serves  to  bring  the  respondent  into  court  as  well  as  to  apprise 
him  definitely  of  the  ground  of  action  against  him.  The  peremp- 
tory writ  is  the  final  process  or  judgment,  and  it  must  conform  to 
the  alternative ;  otherwise  it  is  defective.  In  the  amended  alter- 
native writ  in  this  case,  the  relator  claimed  a  certificate  of  fifteen 
hundred  shares  of  preferred  stock  under  the  act  March  14th,  1874. 
The  peremptory  writ  substantially  conforms  to  this  claim,  and  the 
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certificate  prescribed  by  the  judge  is,  in  Bubstance,  in  accordance 
with  the  mandate  of  the  writ. 

It  is  the  judgment  of  this  court,  that  the  order  of  the  judge  be- 
low be  afiirmed. 

MoIvEB  and  MgGowan,  A.  J.'s,  concurred. 


William  L.  ELxms 

V. 

Thb  Oamden  Ain>  Atlantio  B.  B.  Co.  et  al. 

(86  Ifmo  Jersey  Eq.  388.) 

After  the  inue  of  common  stock  by  a  railroad  company,  a  sapplement  to 
its  charter  was  passed,  which  authorizi9d  the  issue  of  preferred  stodE,  on  the 
following  conditions:  ''That  when  so  issued,  .  .  .  the  holders  thereof, 
respectiTely,  shall  be  entitled  to  receive  dividends  on  the  same,  not  to  exceed 
seven  per  centum  per  annum,  before  any  dividend  shall  be  set  apart  or  paid 
on  the  other  and  ordinary  stock  of  said  company."  In  some  years,  dividends 
of  seven  per  cent  or  less  were  declared  on  the  preferred  stock  alone,  and  in 
other  years,  such  dividends  were  declared  on  both  the  preferred  and  conunon 
stock.  JStfZi,  tJiat  a  holder  of  the  preferred  stock  was  not  entitled  to  annual 
dividends  thereon  at  a  fixed  rate,  but  only  to  dividends  out  of  the  annual 
profits,  but  when  such  profits  had  been  earned,  he  was  entitled  to  a  dividend 
of  seven  per  cent  therenom,  before  any  dividend  could  be  paid  on  the  com- 
mon stock. 

The  silence  or  f aUure  of  a  former  owner  of  such  preferred  stock  to  object 
to  the  declaring  of  any  dividends  on  the  common  stock  until  after  he  had 
been  paid  seven  per  cent  on  his  own,  will  not  estop  the  present  owner  thereof 
from  asserting  his  claim  to  xe*imbursement  to  that  extent  out  of  the  future 
profits. 

On  application  for  an  injunction.  Heard  on  bill  and  afiSdavits 
and  answer  and  affidavits  and  order  to  show  cause. 

Mr.  Dayid  J.  Panooast  and  Mr.  Samuel  H.  Grey,  for  complain- 
ants, 

Mr.  Peter  L.  Yoorhees  and  Mr.  B.  Williamson,  for  defendants. 

Van  Plkbt,  V.O. 

The  defendants  in  this  suit  are  the  Camden  and  Atlantic  Bail- 
road  Company  and  its  thirteen  directors.  The  object  of  tiie  suit 
is  to  restrain  the  defendants  from  doing  two  things :  First  from 
paying  a  dividend  on  the  ordinary  stock  of  the  company  until  the 
amount  of  dividend  due  on  the  preferred  stock  has  been  paid ; 
and  second,  from  issuing  any  additional  stock,  either  ordinary  or 
preferred.  ^ 

The  defendant  corporation  was  chartered  in  1852,  with  a  capital 
of  $500,000,  and  lioerty  was  given  to  increase  its  capital  to 
$1,500,000.    The  capital  was  divided  into  shares  of  $50  each.    The 
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road  was  opened  for  traflSc  in  Jnlj,  1854.  Shortly  after  the  corpora- 
tion commenced  business  it  was  found  to  be  so  much  embarrassed 
financially  as  to  require  legislative  aid.  On  the  7th  of  Februaxy, 
1856,  a  supplement  to  the  charter  was  approved,  authorizing  the 
corporation  to  issue  the  additional  stock  of  $1,000,000  whidi  it  had 
liberty  to  issue  under  its  charter  as  preferred  stock,  the  shares  to 
be  the  same  in  amount  as  the  ordmary  stock.  In  defining  the 
rights  of  the  holders  of  the  preferred  stock,  the  supplement  de- 
clares: 

*'That  when  so  usued  and  declared  to  be  preferred  stock,  the  holden 
thereof  respectively  shall  be  entitled  to  receive  aiyidends  on  the  same  not  to 
exceed  seven  per  centum  per  annum,  before  any  dividend  shall  be  set  apart 
or  paid  on  the  other  and  ordinary  stock  of  said  company." 

Of  the  twenty  thousand  shares  of  preferred  stock  so  authorized 
to  be  issued,  seventeen  tliousand  six  hundred  and  thirteen  have 
been  issued,  aggregating  a  value  at  par  of  $880,650,  and  leaving 
unissued  two  mousand  tnree  hundred  and  eightyHseven  shares.  Of 
those  issued,  the  complainant  holds  seven  thousand  eight  hundred 
shares,  worth,  at  par,  $390,000.  Of  the  ten  thousand  shares  of 
ordinary  stodc  which  the  defendants  were  authorized  to  issue, 
seven  thousand  five  hundred  and  forty-eight  have  been  issued,, 
representing  a  capital,  at  par,  of  $377,400,  and  leaving  unissued 
two  thousand  four  hundrea  and  fifty-two  shares.  Of  the  ordinary 
stock,  the  complainant  holds  two  thousand  six  hundred  and  forty- 
six  shares,  worth,  at  par,  $132,300.  Of  the  total  capital  of  the 
corporation  of  $1,258,050,  the  complainant  holds  $522,300.  The 
answer  says  that  he  has  acquired  all  his  stock  since  the  10th  day  of 
February,  1882. 

No  dividends  were  declared  on  either  class  of  stock  until  1872. 
In  that  year  a  dividend  was  declared  on  the  preferred  stock,  but 
none  on  the  ordinary  stock,  and  the  same  thing  was  done  again  in 
1873.  In  1874  a  dividend  of  seven  per  cent  was  declared  on  the 
preferred  stock,  and  three  and  one-half  per  cent  on  the  ordinary 
stock.  But  from  that  date  on  until  November  1st,  1879,  dividends 
of  exactly  the  same  per  centum,  or  at  the  same  rate,  were  deckred 
at  the  same  time  on  both  classes  of  sto(^.  On  the  date  last  named, 
another  dividend  was  declared  on  the  preferred  stock,  but  none  on 
tlie  ordinary  stock ;  and  in  April  1880,  a  dividend  of  tlie  same 
amount,  ^yable  in  preferred  stock,  was  declared  on  both  classes  of 
stock,  ^o  dividend  since  then,  until  the  one  in  question,  has  been 
declared.  On  the  21st  of  September,  1882,  the  directors  declared 
a  dividend  of  four  per  cent  on  the  preferred  stock,  and  three  per 
cent  on  the  ordinary  stock.  The  complainant  insists  that  this  ac- 
tion of  the  directors,  so  far  as  it  seeks  to  appropriate  a  part  of  the 
Erofits  to  the  payment  of  a  dividend  on  tne  ordinary  stock  before 
e  has  received  seven  per  cent  on  his  preferred  stock,  not  only  for 
the  last  current  year,  but  for  each  year  since  the  issue  of  his  stock,. 
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is  a  Tiolation  of  Iiis  rights,  which  shonld  be  enjoined.    This  consti- 
tutes his  first  title  to  relief. 

There  are  certain  legal  principles  pertinent  to  this  discussion 
which  I  think  are  so  firmly  establishea  that  they  may  be  taken  for 
granted,  without  argument  or  the  citation  of  authorities :  First, 
stockholders  are  not  creditors,  and  until  the  winding  up  of  the  cor- 
poration, are  entitled  to  nothing  from  it  but  a  distribution  of  its 
net  earnings ;  second,  dividends  can  only  be  paid  out  of  profits ; 
third,  calling  stock  preferred  stock  does  not,  per  se,  define  the 
rights  of  sucn  stock,  out  in  order  to  determine  in  what  respect  the 
holder  of  such  stock  is  to  be  preferred  to  the  holder  of  ordinary 
stock,  resort  must  be  had  to  the  statute  or  contract  under  whicn 
it  is  issued ;  and,  fourth  where  the  statute  or  contract  under  which 
preferred  stock  is  issued,  declares  or  pmmises  that  the  holder  of 
such  stock  shall  receive  a  dividend  of  a  fixed  and  certain  rate  per 
annum,  without  limiting  the  annual  sum  to  be  paid  as  dividend  to 
profits  earned  or  made  within  a  designated  period — ^as,  for  example, 
that  he  shall  receive  a  dividend  of  seven  per  cent  per  annum  before 
any  dividend  shall  be  paid  on  the  ordinary  stock — there  the  pre- 
ferred stockholder  is  entitled  to  seven  per  cent  per  annum  from  the 
date  of  the  issuing  of  the  stock  held  by  him,  whether  profits  sufii- 
cient  to  pav  him  each  year  are  made  or  not ;  and  if,  at  the  first 
division  of  profits,  sufficient  shall  not  have  been  made  to  pay  him 
the  whole  sum  due,  he  may  carry  the  arrears  due  him  over  to  the 
next  dividend,  and  continue  to  do  so  until  he  has  received  the 
whole  sum  due  him,  calculated  at  seven  per  cent  per  annum  from 
the  date  of  the  issue  of  the  stock  held  by  him.  The  principle  last 
stated  rests  mainly  on  English  adjudications,  and  has  m  that  coun- 
try received  the  approval  of  such  judges  as  Lord  Cranworth,  Lord 
Blatherly,  Lord  Justice  Knight  !Bruce  and  Lord  Justice  Turner. 
The  cases  in  which  it  has  b^n  enunciated  are  Henry  v.  Great 
Northern  Eailway  Co.,  3  Jur.  (N.  S.)  1117 ;  S.  C.  on  appeal,  1  De 
G.  &  J.  606 ;  Crawford  v.  North  Eastern  Railway  Co.,  3  Jur.  (N. 
S.)  1093  ;  Sturge  v.  Eastern  Union  Railway  Co.,  7  De  G.  M.  &  G. 
168 ;  Matthews  v.  Great  Northern  Railway  Co.,  5  Jur.  (N.  S.)  284. 
The  doctrine  of  all  these  cases,  on  the  point  under  consideration, 
was  approved  in  Boardman  v.  Lake  Shore  and  Michigan  Southern 
Railroad  Co.,  84  N.  Y.  157. 

Two  of  the  English  judges  liken  the  case  to  a  partnership  agree- 
ment, where  two  of  three  copartners  agree  that  tne  third  shall,  out 
of  the  profits  of  their  ventures,  have  a  certain  fixed  per  centum  per 
annum  on  his  capital,  before  any  part  of  the  profits  are  payable  to 
them.  And  the^  both  hold  that  in  such  case,  there  being  no  agree- 
ment that  what  is  payable  to  the  third  should  be  paid  out  of  the 
profits  made  during  the  current  year,  or  any  other  designated 
period,  it  would  be  clear  that  he  would  have  a  right,  at  all  times, 
to  say  to  the  other  two,  *^  I  have  not  received  the  five  per  cent,  or 
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ten  per  cent  per  annnm  on  mj  capital  which,  by  the  terms  of  our 
agreement,  I  am  entitled  to,  and,  until  I  get  it,  not  a  farthing  of 
the  profits  can  go  to  yon." 

Tne  construction  given  by  the  English  courts  to  such  statutes 
and  contracts  rests,  principaUy,  on  the  fact  that  they  plainly  pro- 
vide for  the  payment  of  a  dividend  at  a  fixed  rate  eacn  year,  and 
do  not  attempt  to  limit  or  restrict  the  dividend  which  the  preferred 
stock  shall  be  entitled  to,  to  the  profits  of  the  year  in  which  the 
right  to  the  dividend  accrues.  l4ie  great  distinction  between  the 
two  classes  of  stock  seems  to  be  this :  ordinary  stock  is  not  entitled 
to  a  dividend  until  sufficient  profits  to  warrant  a  division  of  profits 
have  been  earned,  but  preferred  stock,  issued  under  a  statute  con- 
taining a  provision  that  a  dividend  of  fixed  amount  shall  be  paid 
each  year,  is  entitled  to  a  dividend  each  year  at  the  stipulated  rate, 
even  if  no  profits  are  made,  but  the  holder  of  such  stock  cannot 
eompel  the  payment  of  his  dividend  until  the  corporation  has  a 
funa  on  hana  which  can  properly  be  regarded  as  pront. 

Now,  it  will  be  observed,  that  the  statute  under  which  the  pre- 
ferred stock  held  by  the  complainant  was  issued,  makes  no  provi- 
sion  for  the  pavment  of  an  annual  dividend  at  a  fixed  and  certain 
rate;  indeed,  T  think  it  may  well  be  doubted  whether  it  makes 
provision  for  the  payment  of  an  annual  dividend  at  all,  except 

frofits  exist  sufficient  to  warrant  the  payment  of  a  dividend. 
Kvidends,  as  already  remarked,  can  only  be  paid  out  of  the  profits. 
The  statute  under  consideration  says  that  l^e  preferred  stocK  shall 
be  entitled  to  receive  a  dividend,  not  exceeding  seven  per  cent  per 
annum,  before  any  dividends  shall  be  paid  on  the  ordinary  stock. 
But  suppose  no  profits  are  made  for  three  or  five  years  after  the 
issue  of  the  stock,  is  the  preferred  stockholder  entitled  to  dividends 
during  that  period!  if  so,  at  what  rate)  and  who  is  to  fix  the  rate! 
and  on  what  principle  is  the  rate  to  be  fixed  )  In  ordinary  cases 
the  directors  of  a  corporation  are  charged  with  the  duty  of  decbur- 
ing  dividends,  and  in  the  performance  of  that  dutr  they  must  have 
reeard  to  the  amount  of  the  profits,  and  also  to  the  sum  necessary 
to  De  reserved  out  of  the  pronts  to  meet  contingencies,  and  to  be 
expended  in  repairs  and  improvements.  In  case  there  are  no  prof- 
its, it  is  dear  they  have  no  power  to  declare  a  dividend.  It  is 
equally  dear  that  no  rate  is  fixed  by  this  statute.  It  would  seem, 
therefore,  to  be  certain,  as  a  matter  of  logic,  that  no  right  to  a 
dividend  can  accrue  to  the  preferred  stock  until  the  pecuniary  con- 
dition of  the  corporation  is  such  as  to  render  the  dedaration  of  a 
dividend  a  duty.  The  maximum  of  the  prefened  dividend  is 
spedfied.  It  may  be  seven  per  cent  it  cannot  be  more ;  it  may 
be  less,  or  it  may  be  nothing.  No  minimum  is  specified.  This 
being  the  case,  is  it  not  obvious  that  the  legislature  meant,  and  the 
persons  who  originally  took  the  stock  must  be  assumed  to  have 
understood  that  the  amount,  within  the  limit  prescribed,  payable 
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unnuallv  in  dividends  on  the  preferred  stock,  would  depend  wholly 
upon  tne  amount  of  profits  which,  in  the  proper  and  judicious 
management  of  the  affairs  of  the  corporation,  could  be  divided 
among  its  stockholders  i  There  is  not  the  slightest  warrant  for 
saying  that  the  legislature  meant  that  the  preferred  stockholder 
should  have  seven  per  cent  per  annum  on  his  stock,  whether  the 
net  earnings  wliich  could  proj>erly  be  applied  in  the  payment  of 
dividends  were  sufficient  to  give  him  a  dividend  at  that  rate  or 
not ;  or  that  if  the  net  earning  of  any  vear  were  not  sufficient  to 
give  him  a  seven  per  cent  dividend,  he  snould  have  a  right  to  carry 
any  deficiency  wmch  might  exist  over  to  the  next  year.  On  the 
contrary,  the  language  employed  renders  it  very  clear,  I  think,  that 
what  the  legislature  meant  was  this :  The  rights  of  the  preferred 
stockholder  should  depend  upon  the  pecuniary  condition  of  the  cor- 
poration :  if  there  were  no  profits  during  the  current  year,  he  was 
not  entitled  to  a  dividend ;  if  there  were,  he  was  entitled  to  a  pref- 
erence to  the  extent  of  seven  per  cent ;  if  the  profits  were  not 
sufficient  to  give  him  seven  per  cent,  he  was  entitled  to  a  dividend 
at  such  rate  as  they  were  sufficient  to  pay,  but  not  to  carry  any  de- 
ficiency or  arrears  over  to  a  subsequent  division  of  profits.  In 
other  words,  his  rights  were  to  be  governed  and  regulated  each 
year  by  the  pecuniary  condition  of  the  corporation  at  the  close  of 
the  year. 

The  conclusive  argument  acainst  the  complainant's  claim,  that 
he  is  entitled  to  yearly  dividends  of  definite  amount,  whether 
profits  were  made  or  not,  is,  that  the  statute  under  which  he  asserts 
nis  claim  neither  promises  nor  secures  to  him  a  dividend  of  any 
amount  or  at  any  rate,  but  simply  declares  that  his  dividend  shall 
not  exceed  a  certain  sum. 

Adoj^ting  the  construction  just  stated  as  the  rule  by  which  the 
complamant's  rights  are  to  be  measured,  it  is  manifest  that  he  is 
entitled  to  have  that  part  of  the  action  of  the  defendants  enjoined 
which  attempts  to  appropriate  part  of  the  net  earning  to  the  pay- 
ment of  a  dividend  on  the  ordinary  stock  before  a  diviaend  of  seven 
per  cent  has  been  paid  on  the  preferred  stock.  If  they  have 
profits  sufficient  to  divide  seven  per  cent  on  the  preferred  stock, 
or  any  sum  less  than  seven,  they  are  bound,  I  think,  to  give  it  to 
the  preferred  stock,  and  have  no  right  to  appropriate  anything  to 
the  ordinary  stock  until  they  have  divided  seven  per  cent  to  the 
preferred  stock. 

I  am  not  required,  nor  would  it  be  proper,  on  an  intermediate 
proceeding  like  that  now  before  the  court,  to  express  an  opinion 
respecting  the  complainant's  right  to  be  re-imbursed  out  of  future 
earnings  for  such  part  of  the  profits  as  have  been  improperly  ap- 
propriated as  against  the  preferred  stockholders,  to  the  payment  of 
dividends  on  the  ordinarjr  stock,  further  than  to  say  that  I  do  not 
think  that  the  preferred  stock  can,  by  any  just  use  of  equitable 
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rules,  be  held  to  be  precluded  or  estopped  from  asserting  its  right 
of  preference  given  dj  the  statute  simply  because  the  persons  who 
hela  it  at  die  times  those  dividends  were  declared,  allowed  them  to 
be  declared  and  paid  without  objection  or  question.  It  requires 
something  more  wsn  simple  silence  and  non-action,  in  such  a  case, 
to  raise  an  estoppel  against  the  assertion  of  a  right  secured  by  a 
statute.    Matthews  v.  Great  Northern  Ry.  Co.,  5  Jur.  (N.  S.)  284. 

The  other  ground  upon  which  the  complainant  asks  the  protec- 
tion of  the  court  neeos  no  discussion.  He  says  he  has  been  in- 
formed and  believes  that  the  defendants  intend  to  issue  a  part  or 
the  whole  of  the  unissued  stock,  both  preferred  and  ordinary,  for 
the  purpose  of  maintaining  themselves  in  office,  and  preventing 
him  ana  diose  who  think  as  he  does  from  exercising  such  control 
over  the  afiEairs  of  the  corporation  as  they  are  entitkd  to  exercise. 
To  this  the  defendants  answer  that  while  it  is  true  that  some 
months  ago  the  president  was  authorized  by  resolution  of  the  board 
to  sell  stock  of  the  company  at  par,  they  have  no  such  purpose 
now ;  that  there  is  no  necessity  now  for  any  purpose  whatever  to 
issue  additional  stock,  and  that  they  have  no  intention  or  design  to 
make  any  further  issue.  If  what  they  say  is  true,  and  the  court  is 
bound  so  to  regard  it,  the  complainant  is  in  no  ^danger  and  needs 
nojprotection. 

The  complainant  is  entitled  to  an  injunction  restraining  the  pay- 
ment of  the  dividend  declared  on  the  ordinary  stock  on  the  21st 
day  of  September,  1882,  until  a  dividend  of  seven  per  cent,  im 
been  paid  on  his  preferred  stock. 

We  propose  in  this  note  to  review  briefly  the  American  decisions  relatife 
to  the  subject  of  preferred  stock  in  a  railroad  company.  There  are  numerooi 
English  decisions  upon  this  point;  but,  as  they  depend  largely  upon  the 
construction  of  statutes,  we  have  deemed  it  best  not  to  burden  these  pages 
with  them.  Beferences  to  all  of  the  most  important  of  them  will  be  fouDd 
in  the  cases  cited  below. 

Pbbfeb&bd  Stock — DsFrninoN. — ^Preferred  stock  may  be  defined  as  stock 
issued  upon  such  terms  that  the  holder  thereof  is  entitled  to  certain  divi- 
dends out  of  the  profits  earned  by  the  corporation  in  priority  to  any  divi* 
dends  distributed  to  the  holders  of  common  stock.  The  rights  of  prefened 
stockholders  in  every  case  are  determined  by  the  peculiar  terms  of  the  reso- 
lution authorizing  the  issue  of  the  stock,  and  the  peculiar  provisions  of  Uie 
certificates  in  question. 

PowBB  TO  IBSTTB  Pbbfebbied  Stock. — ^A  Corporation  may,  it  seems,  with- 
out  any  special  charter  authority,  place  shares  of  preferred  stock  in  the  nur- 
ket  upon  stating  its  corporate  existence,  and  thus  divide  its  stockholder! 
into  classes.  No  principle  of  law  would  seem  to  militate  against  this  con- 
clusion.   In  Kent  v.  Quicksilver  Mining  Co.,  78  N.  T.  159,  the  court  said: 

'*  We  are  not  prepared  to  say  that,  at  the  first,  the  corporation  might  not 
have  lawfully  divided  the  interest  in  its  capital  stock  into  shares,  arranged 
in  classes,  preferring  one  class  to  another  in  the  right  it  should  have  to  the 
profits  in  the  business.  The  charter  gave  power  to  make  such  by-laws  as  it 
might  deem  proper  consistent  with  constitution  and  law,  and  to  iarae 
certificates  of  stock  representing  the  value  of  the  property.  We  know 
nothing  in  the  Constitution  or  the  law  that  inhibits  a  corporation  from 
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beginning  its  corporate  action  by  classifying  the  shares  in  its  capital  stock 
with  peculiar  privileges  to  one  share  orer  another,  and  thus  offering  its 
stock  to  the  public  for  subscriptions  thereto.  No  rights  are  got  until  a 
subscription  is  made.  Each  subscriber  would  know  for  what  class  of  stock 
he  put  down  his  name,  and  what  right  he  got  when  he  thus  became  a  stock- 
holder. There  need  be  no  deception  or  mistake ;  there  could  be  no  trenchins 
upon  rights  previously  acquired;  no  contract,  express  or  implied,  would 
be  broken  or  impaired." 

Even  after  the  corporation  has  come  into  being  this  same  power  may  be 
exercised,  provided  the  whole  amount  of  the  capital  stock  is  not  taken  up. 
Hazlehurst  o.  Savannah,  etc.,  R.  R.  Co.,  48  Ga.  18. 

Where,  however,  the  whole  capital  stock  has  been  taken  up,  it  seems  that 
it  is  not  competent  for  the  corporation,  without  the  consent  of  all  the  stock- 
holders to  authorize  tbe  transmutation  of  common  into  preferred  stock  on 
payment  of  a  bonus.  Such  a  proceeding  is  a  violation  of  the  vested  rights 
of  the  dissenting  stockholders.  Upon  this  point  the  opinion  in  Kent  e. 
Quicksilver  Mining  Co.,  78  N.  Y.  159,  is  clear: 

**  It  is  manifest  that  any  action  of  a  corporation  which  takes  hold  of  the 
shares  of  its  capital  stock  already  sold  and  in  the  hands  of  lawful  owners, 
and  divides  them  into  two  classes— one  of  which  is  merely  given  prior  right 
to  a  receipt  of  a  fixed  sum  from  the  earnings  before  the  other  may  have  any 
receipt  therefrom,  and  is  given  an  equal  share  afterwards  with  the  others  in 
what  earnings  may  remain — destroys  the  equality  of  the  shares,  takes  away 
a  ri^ht  which  ori^nally  existed  in  it,  and  materially  varies  the  effect  of  the 
certificate  of  stock.  ...  It  is  contended  that  the  power  so  to  do  is  an  inci- 
dental  and  implied  power,  necessary  to  the  use  of  the  other  powers  of  the 
corporation,  and  is  a  legitimate  means  for  raising  monev  and  securing  the 
agreed  consideration  therefor.  We  have  already  concedea  that  it  is  legiti- 
mate to  borrow  money,  and  to  secure  the  repayment  of  it,  with  a  compensa- 
tion for  the  use  of  it.  But  that  is  when  it  is  done  in  such  a  way  as  to  put 
tbe  burthen  upon  every  share  of  stock  alike,  to  enable  every  share  of  stock 
to  be  relievea  therefrom  alike,  in  such  way  as  to  preserve  the  equality  of 
right  and  privilege  and  value  of  the  shares,  and  maintain  intact  the  contract 
thereto  with  tbe  stockholder." 

All  the  other  cases  bearing  upon  this  point  are  here  reviewed  at  full  length, 
but  Uie  reader  will  find  it  extremely  difficult  to  reach  a  conclusion.  In  many 
cases  express  power  has  been  given  to  issue  the  preferred  stock;  in  others 
it  bas  been  issued  by  consent ;  in  others  the  power  to  issue  it  has  not  been 
directly  involved. 

The  acceptance  of  an  amendment  to  the  charter  of  a  company  authorizing 
the  issue  of  preferred  shares  with  guaranteed  dividends  aoes  not  release  a 
subscriber  to  the  stock  from  his  liability  therefor.  Rutland  &  Burlington 
H.  Co.  V.  Thrale,  86  Vt.  586.  Where  a  common  stockholder  has  delayed 
for  a  long  time  to  raise  objections  to  the  issue  of  preferred  stock,  he  will  be 
estopped  by  bis  laches  from  asserting  that  the  issue  is  ultra  vires.  Kent  e. 
Quicksilver  Mining  Co.,  78  N.  T.  159;  Hoytv.  Quicksilver  Mining  Co.,  17  . 
Hun.  169. 

He  will  also  be  estopped  where  he  stands  by  and  without  protest  sees  a 
contract  to  issue  such  stock  executed.  Hazlehurst «.  Savannah,  etc.,  RR. 
Co.,  48  Ga.  18. 

I)iviDBin>8  ON  Pkbfbrrbd  Stock  payablb  oisniY  our  op  Eabnircm. — It  is 
usually  specially  provided  in  the  certificates  of  preferred  stock  that  divi- 
dends shall  only  be  paid  from  the  net  earnings  of  the  company.  Even  if  such 
a  provision  is  not  specially  inserted,  it  will  be  implied.  An  agreement  to 
pay  preferred  dividends,  without  regard  to  the  ability  of  the  company  to 
earn  them  would  be  most  clearly  contrary  to  public  policy.  Lockhart  e.  Van 
Alstyne,  81  Mich.  76. 
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''A  contract  the  neccBsary  conBtmction  of  which  would  lead  or  tend  to 
the  consequences  pointed  out — which  would  require  diyidends,  when  hon- 
esty and  good  faith  to  the  public  would  forbid,  and  puplic  opinion  condemn 
them,  which  would  antagonize  the  nositions  of  different  classes  of  men  engaged 
in  the  same  joint  undertaking,  ana  preclude  harmony  of  action  and  unity  of 
effort,  precisely  under  those  circumstances  where  harmony  and  union  would 
be  most  essential,  under  which  the  corporation  making  it  must  almost  inev- 
itably be  destroyed  unless  it  should  enjoy  continuous  prosperity ;  and  which 
under  some  circumstances  would  make  one  class  of  persons  haying  a  Toice  in 
the  control  and  management' of  the  corporation  interested  in  so  controlling 
its  means  as  to  keep  them  as  long  as  possible  in  an  unproductiTe  condition, 
imtil  by  a  slow  process  they  can  absorb  them  to  the  prejudice  of  their  associ- 
ates— must  necessarily  be  opposed  to  public  policy  and  Yoid.*^ 

Such  a  construction  will  always,  therefore,  be  put  upon  the  certificates  as  to 
make  the  diyidends  payable  from  earnings  only;  even  where  they  are  specifi- 
cally jraaranteed.  Lockhart  e.  Van  Alstyne,  31  Mich.  76;  Taft  v.  Hartford, 
etc.,  K.  Co.,  8  R.  L  310. 

"  It  is  perfectly  apparent  that  the  guaranty  of  a  diyidend  by  a  railway  com- 
pmy  is  considered  ...  to  mean  nothing  more  than  a  pledge  of  the  funds 
legally  applicable  to  the  purposes  of  a  aividend ;  that,  in  short,  it  is  a  divi- 
dend, and  not  a  debt,  which  is  thus  preferred  and  guaranteed;  and  as  the 
atatemect  of  facts  admits  that  diyidends  haye  not  been  earned  in  this  case, 
the  plaintiff,  if  there  were  no  other  difficulties  in  his  way,  could  not  recoyer.'^ 
Taft  e.  Hartford,  etc,  R  Co.,  8  R.  I.  310. 

For  a  proper  construction  of  the  term  "net  earnings,*^  see  Union  Pacific 
Railroad  Co.  e.  United  States,  99  U.  S.  402.  Net  eammgs  properly  applica- 
ble to  diyidends  on  preferred  stock  cannot  be  applied  to  permanent  improye- 
ments  upon  the  road.    Thompson  v.  Erie  R  Co.,  4d  N.  Y.  468. 

The  preferred  stockholder  is  entitled  to  his  diyidend  out  of  net  income 
wheneyer  accruing;  and  if  there  is  a  deficit  in  one  year  which  prevents  a 
dividend,  he  is  entitled  to  a  dividend  for  such  year  out  of  the  profits  accra- 
ing  years  before  any  dividend  can  be  made  on  the  common  stock.  Prouty  e* 
Mich.  S.  &  N.  I.  R  Co.,  52  N.  T.  868;  Lockhart  e.Yan  Alstyne,  81  Mich.  76. 
But  some  agreements  confine  the  right  to  such  dividends  out  of  the  earnings 
of  the  current  year.     St.  John  e.  Erie  R  Co.,  22  Wall.  186. 

CoKSTRUcnoK  OF  AoBEEicEirr. — Parol  evidence  is  inadmissible  to  show 
the  understanding  of  the  parties  as  to  a  written  agreement  for  the  issue  of 
preferred  stock.  Bailey  e.  Railroad  Co.,  17  Wall.  96.  But  the  resolution  of 
the  board  of  directors  authorizing  the  issue  of  such  stock,  and  the  book  con- 
taining the  minute  of  such  resolution  are  admissible  to  explain  the  terms  of 
the  certificates.  Boardman  et  al.  e.  Lake  Superior  &  M.  S.  R  Co.,  84  N.  Y. 
157.  See  also  Stevens  «.  South  Devon  R  R.  Co.,  9  Hare,  818;  Sturgee. 
E.  U.  R  R  Co.,  7  De  G.  M.  &  G.  158;  Crawford*.  N.  E.  R  R  Co.,  8  Jur. 
(N.  S.)  1098;  Matthews  v.  G.  N.  E.  R  R  Co.,  6  Jur.  (N.  S.)  284;  Corey  s. 
Londonderry  &  E.  R  R  Co.,  29  Bear.  263;  Harrison  v.  Mexican  R  L.  Co^ 
L.  R  19  Eq.  Cas.  858. 

In  Bailey  «.  Railroad  Co.,  17  Wall.  96,  the  certificates  issued  to  the  pre- 
ferred stockholders  provided  that  they  should  be  entitled  *'to  receive  all 
the  net  earnings  of  said  company  which  may  be  divided  in  each  year  up  to 
$7  per  share,  and  to  share  in  any  surplus  beyond  $7  per  share  which  may  be 
divided  upon  the  common  stock."  It  was  held  under  this  provision  that 
after  the  preferred  stockholders  received  seven  per  cent,  the  common  stock- 
holders were  entitled  to  an  equal  sum  per  cent  before  the  stockholden  got 
more  where  the  agreement  to  issue  the  preferred  stock  contained  the  f  oUowmg 
clause:  **Such  preferred  stock  shall  be  entitled  to  preferred  diyidends  out 
of  the  net  earnings  of  said  road,  not  to  exceed  seyen  per  cent  in  any  one 
year,  payable  semi- annually,  after  payment  of  mortgage,  interest  and  delayed 
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coupons  in  full,'*  and  subsequently  money  was  borrowed  to  repair  the  road, 
and  other  roads  were  leased.  It  was  held  that  interest  on  the  amount  bor- 
rowed, and  the  rent  of  the  leased  roads  should  be  paid  in  priority  to  divi- 
dends  of  preferred  stockholders.  St.  John  «.  Erie  R.  Co.,  22  Wall.  186.  See 
Bates  o.  Androscoggin  &  Kennebec  R.  Co.,  49  He.  491. 

Pbiobttt  of  Mobtoagss  oteb  Pkefbhrkd  Stock. — The  holder  of  pre- 
ferred stock  has  no  priority  of  lien  to  mortgages  on  the  property  of  the  com- 
pany, unless  some  specific  agreement  to  that  effect  be  shown.  King  e.  Ohio 
A  Miss.  R.  R.  Co.,  9  Rep.  481. 

The  vendors  of  a  railroad  who  receive  preferred  stock  in  the  purchasing 
company  as  the  price  thereof  are  not  entitled  to  be  paid  out  of  proceeds  of 
said  road  at  a  foreclosure  sale  in  preference  to  mortga^  created  thereon 
subsequent  to  the  purchase.  Branch  v.  Atlantic  Ss  Gulf  R.  Co.,  8  Woods 
481. 

How  Far  Holders  op  Preferred  Stock  are  Creditors. — ^Tbe  issue  of 
preferred  stock  is  generally  resorted  to  when  a  company  is  in  an  embarrassed 
position  and  is  in  ursent  need  of  cash,  or  at  any  rate  requires  to  get  rid  of 
some  of  the  bonded  indebtedness  pressing  upon  it.  The  preferred  stock  is 
in  the  latter  case  exchanged  for  the  bonds.  Bailey  v.  Railroad  Co.,  17  WalL 
96;  Westchester  &  Phila.  R.  R.  Co.  v.  Jackson,  77  Pa.  St.  821. 

Viewed  in  this  light  ths  stock  is  regarded  cs  &  mere  substitute  ior  a  bond 
and  mortga^.  Rutland  &  Burlington  R.  Co.  «.  Thrall,  85  Yt.  586 ;  Bates  «• 
Androscoggin  &  Kennebec  R.  R  Co.,  49  Me.  491;  Westchester  &  Phila.  R. 
R.Co. «.  Jackson,  77  Pa.  St.  821;  Hazlehurste.  Savannah,  etc.,  R«  Co.,  48  Ga. 
18;  St.  John  v,  Erie  R.  Co.,  22  Wall.  126. 

Hence,  in  this  light,  the  holder  of  preferred  stock,  may  be  viewed  as  a  cred- 
itor of  the  company.  For  many  purposes,  however,  he  is  not  a  creditor. 
He  is  personally  liable,  like  other  stockholders,  for  the  debts  of  the  corpora- 
tion.   Burt  V,  Rattle,  81  Ohio  St.  116. 

He  has  a  right  to  vote  like  other  stockholders  at  the  corporate  meetings. 
St.  John  V,  Erie  R.  Co.,  22  Wall.  186;  but  see  Burt  o.  Rattle,  8  lOhio  St. 
116 ;  Rutland  &  B.  R.  Co.  f>.  Thrale,  85  Yt.  586. 

The  option  is  often  given  to  convert  the  preferred  stock  at  the  end  of  a 
certain  time  into  common  stock.  Of  course,  where  this  is  done  the  holder 
has  no  pretensions  to  the  character  of  a  creditor.  Burt «.  Rattle,  81  Ohio 
St.  116.  But  where  the  option  is  not  exercised  and  the  company  being  un- 
able to  pay  the  amount  of  the  preferred  stock,  gives  in  lieu  thereof  mort- 
gage bonds,  calling  in  and  cancellinf^  the  preferred  scrip,  the  holders  of 
such  bonds  are  in  case  of  subsequent  insolvency  entitled  to  claim  as  credi- 
tors.    Totten  &  Co.  v,  Tison,  54  Ga.  189. 

Remedies  of  Holder  of  Preferred  Stock. — ^The  holder  of  preferred 
stock  may  have  resort  to  legal  process  to  enforce  the  payment  of  his  guaran- 
teed dividends.  Boardman  et  al.  «.  Lake  Shore  &  M.  S.  R  Co.,  84  K.  T. 
157;  Westchester  &  Phila.  R.  Co.  v.  Gray,  77  Pa.  St.  821. 

The  proper  remedy  is  at  law.  Bates  v,  Androscoggin  A  Kennebec  R  Co., 
49  Me.  491 ;  Westchester  &  P.  R  Co.  v.  Jackson,  77  Pa.  St.  821.  But  see 
Willeston  v.  Mich.  S.  &  N.  I.  R  Co.,  18  Allen,  400,  where  it  is  said  that  the 
remedy  is  in  equity  alone. 

Where  two  railroad  companies  are  consolidated,  one  of  which  has  issued 
preferred  stock,  the  consolidated  company  is  liable  for  all  the  dividends 

Saranteed  on  such  stock.     Chase  o.  Yanderbilt,  62  K.  Y.  807;  Proutyv. 
ke  Shore  &  M.  S.  R.  Co.,  52  N.  Y.  868. 

In  a  suit  to  enforce  such  dividends  the  officers  of  the  consolidated  com- 
pany need  not  be  joined  as  parties  defendant.  Chase  «.  Yanderbilt,  62  N.  Y. 
807. 

AoRBEMEiirr  TO  Pat  IirrEEBST  on  Stock. — Akin  to  the  subject  we  have 
been  considering,  is  that  of  agreements  to  pay  interest  on  stock.    It  is  clear. 
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in  accordftnce  with  principles  above  laid  down,  that  such  agreements  aie  in- 
Talid  unless  the  interest  is  to  be  paid  from  the  earnings  of  the  road.  PsineB- 
ville  &  H.  R.  Co.  «.  King,  17  Ohio  8t.  534;  Troy  &  B.  R  Co. «.  Tibbetta,^ 
18  Barb.  297;  HiUer  e.  Inttsburg  &  C.  R  R.  Co.,  40  Pa.  St.  237;  Pittsburg 
&  C.  R  Co.  V,  Allegheny  Co.,  63  Pa.  St.  126.  But  see  Milwaukee  &  K.  L 
R  Co. «.  Field,  12  Wise.  840;  Racine  Co.  Bank  «.  Ayers,  12  Wise.  512; 
EvansTille,  I.  &  C.  S.  L.  R.  Co.  «.  Eransrille,  15  Ind.  325;  Laughlin «.  De- 
troit &  M.  R  Co.,  8  Mich.  100. 

It  is  permissible,  however,  to  agree  that  interest  shall  be  paid  on  subscrip- 
tions to  stock  until  the  whole  amount  is  collected.  This  equalizes  the  rights 
of  the  Tarious  stockholders  paying  at  different  times.  Rutland  &  B.  R  Co. 
9,  Thrale,  35  Yt.  536;  Wright  e.  Vermont  &  M.  R  Co.,  12  Cush.  68. 

Sometimes  it  is  agreed  that  interest  shall  be  paid  on  the  stock  until  the 
road  is  completed.  Ohio  Cityo.  Cleveland  &  T.  R  Co.,  6  Ohio  St  489;  Mc- 
Manus  v.  Phila.  &  R  R  Co.,  58  Pa.  St.  880;  Pittsburg  &  C.  R  Co.  e.  Alle- 
gheny Co.,  68  Pa.  St.  126;  McLaughlin  «.  Detroit  &  M.  R  Co.,  8  Mich.  100; 
Richardson  o.  R  R  Co.,  44  Vt.  613. 

But  such  an  agreement  will  be  construed  only  to  authorize  the  payment  of 
interest  from  earnings.  Waterman  v.  Troy  &  G.  R  Co.,  8  Gray,  438;  Cun- 
ningham e.  Vermont  &  M.  R  Co.,  12  Gray,  411 ;  Painesville  &  EL  R  Co.  t. 
King,  17  Ohio  St.  534;  Richardson  «.  Railroad  Co.,  44  Yt  618. 


Henby  L  Jackson,  as  Execntor,  etc.,  Bespondent, 
Thb  Twenty-thibb  Stbeit  Eailway  OoMPAmr,  Appellant 

(88  Ifmo  York  Bepart$,  520.) 

It  is  essential  to  constitute  a  valid  ^t,  that  there  should  be  a  delivery  soch 
as  vests  in  the  donee  control  or  donmdon  over  the  property,  and  absolutely 
divests  the  donor^  and  the  delivery  must  be  made  with  intent  to  vest  the 
title  in  the  donee. 

One  S.  purchased  and  paid  for  thirty  shares  of  defendant's  stock,  directing 
the  treasurer  at  the  time  to  set  it  aside  in  the  name  of  Y.,  plaintifTs  testator, 
and  that  he  (8.)  would  let  him  know  whether  to  deliver  it  to  Y.  and  what  to 
do  with  it  at  some'futuro  time.  The  treasurer  issued  a  receipt  stating  tiiat 
he  had  received  the  purchase-price  from  Y.,  which  receipt  came  into  the  pos- 
aession  of  the  latter,  in  what  way  it  did  not  appear;  Y.  had  married  a  niece 
of  S.,  lived  in  his  family,  and  had  adopted  a  child  in  whom  S.  took  a  special 
interest.  Afterward  8.  told  Y.  that  he  could  make  the  shares  but  twenty- 
seven,  and  as  the  receipt  had  been  made  out  to  him  he  would  want  an  oider 
for  tiie  three  shares.  Y.  thereupon  gave  an  order  directing  the  company  to 
transfer  three  shares  of  the  stock  then  held  by  him,  as  8.  miffht  direct.  Ko 
certificate  of  the  stock  was  ever  issued.  When  a  dividend  had  been  declared 
thereon,  8.  directed  Y.  to  go  to  the  ofSce  for  it,  that  he  had  had  the  din- 
dends  made  out  in  his  name,  and  they  would  support  or  help  support  the 
child,  and  the  dividends  were  paid  to  Y.  by  the  direction  of  8.  until  the 
death  of  Y.  After  the  stock  had  been  thus  placed  in  the  name  of  Y.,  his 
wife  died ;  he  married  again,  and  his  second  wife  ceased  to  care  for  the  child. 
In  an  action  to  compel  defendant  to  issue  to  plaintiff  a  certificate  of  the 
stock,  hM  (AUBBSWB,  Ch.  J.,  and  Fifgh,  J.,  dissenting),  that  there  was  no 
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« 

"^Alid  ffift  of  the  stock,  as  it  was  clearly  not  the  intent  of  8.  to  Test  the  title 
in  T.  for  himself  hut  to  create  a  trust  for  the  benefit  of  the  child,  nor  was  it 
his  intent  that  Y.  should  control  the  stock. 

Also  hMy  that  this  defense  was  available  to  defendant. 

Jackson  «.  Twenty-third  St.  R  Co.  (15  J.  &  B.  85)  reyersed. 

(Argued  March  3,  1882;  decided  April  11,  1882.) 

. 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  if  ew  York,  entered  npon  an  order  made  Jan- 
uary 5,  1881,  which  affirmed  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 
(Reported  below,  16  J.  &  8.  85.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in  the 
opinion. 

Osbom  E.  Bright,  for  appellant.  Tliere  can  be  no  gift  of  per- 
gonal property  without  a  aeliverjr.  The  donee  must  acquire  not 
only  the  possession,  but  the  dominion  of  the  property.  (2  Kent's 
Oom.  489 ;  Brink  v.  Gould,  7  Lans.  423 ;  Irish  v.  Nutting,  47 
Barb.  370 ;  Noble  v.  Smith,  2  Johns.  62 ;  Bedell  v.  Carll,  3  N.  Y. 
581,  at  page  584  and  585 ;  Montgomery  v.  Miller,  3  Bedf.  Surr. 
154 ;  Curry  v.  Powers,  70  N.  Y.  212 ;  Harris  v.  Clark,  3  Comst. 
113-114.)  Mr.  Youmans  acquired  no  title  to  the  stock,  as  there 
^as  neither  any  written  assi^ment  nor  any  actual  or  symbolical 
delivery  of  it  to  him.  (Davis  n).  Bank  of  England,  2  Bing.  393 ; 
Burral  v.  Bushwick  E.  E.  Co.,  76  N.  Y.  211,  216,  217;  Mechanics' 
Bank  v.  New  York  and  New  Haven  E.  E.  Co.,  3  Kern.  599 ; 
Johnson  v.  Spies,  5  Hun,  468 ;  Stevens  v.  Stevens,  2  Eedf.  Surr. 
265 ;  Doty  v.  Wilson,  5  Lans.  7 ;  Davis  v.  Bank  of  England,  2 
Bing.  393 ;  Way  on  Voluntary  and  Fraudulent  Alienations,  part  5, 
-chap.  2 ;  2  Kent's  Com.  439 ;  Gray  v.  Barton,  55  N.  Y.  73 ;  Ste- 
vens V.  Stevens,  2  Eedf.  Surr.  265.)  It  cannot  be  said  that  the 
receipt  of  July  11,  1872,  constitutea  a  delivery  of  the  shares.  Its 
whole  force  as  a  receipt  is  overcome  by  the  uncontradicted  proof, 
and  by  the  express  finding  of  the  court,  that  Youmans  in  fact  paid 
nothing.  (House  v.  Low,  2  Johns.  378  ;  Wadsworth  v.  Alcott,  6 
N.  Y.  64 ;  Sperry  v.  Miller,  16  id.  407 ;  Southwick  v.  Hayden,  7 
Cow.  334 ;  Bushwell  v.  Pioneer,  37  N.  Y.  312 ;  Gaskell  v.  Gaskell, 
2  Y.  &  J.  602.)  The  evidence  of  the  instructions  from  Mr.  Sharp 
to  Mr.  May  was  competent,  and  was  erroneously  excluded  and  was 
properly  reviewed,  and  being  uncontradicted  was  conclusive  in 
favor  of  defendant.  (How  -w.^rundage,  1  Sup.  Ct.  429.)  As  the 
instructions  to  Mr.  May  by  Mr.  Sharp  should  nave  been  redded 
bv  the  trial  judge,  the  mere  fact  that  this  stock  was  ordered  to  be 
placed  in  the  name  of  Mr.  Youmans  is  entirely  immaterial ;  it  was 
perfectly  competent  for  Mr.  Sharp  to  constitute  Mr.  May,  the 
treasurer,  his  agent  for  the  time  oeing,  and  having  at  the  time 
expressly  reserved  to  himself  the  power  to  control  the  disposition 
of  the  stock  in  the  future,  he  could  revoke  the  authority  and  in- 
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BtrnctioDs  given  to  Mr.  May,  and  resnine  full  control  over  his  own 
property,     (Gaakell  v,  Gaskell,  2  Y.  &  J.  502 ;  Bnlbeck  v.  Silves- 
ter, 45  L  J.  Ch.  Div.  280 ;  Taylor  v.  Fire  Department,  1  Edm. 
Ch.  293 ;  Geary  v.  Page,  9  Bosw.  290 ;  Meiggs  v.  Meiggs,  15  Him, 
453 ;  Bnlbeck  v.  Silvester,  45  L.  J.  Ch.  Div.  280 ;  Taylor  v.  Fire 
Deparment,  1  Edm,  Ch.  298;   Doty  v.  Wilson,  47  K  Y,  580; 
Eisner  v.  Hall,  41  id.  416 ;  Bryant  v.  Bryant,  42  id.  11 ;  Gkmsey 
V,  Monday,  24  N.  J.  Eq.  243,)    Whether  it  was  competent  or  not 
to  show  tnat  the  real  natore  of  the  transaction  was  an  attempt  to 
create  a  trnst  in  favor  of  the  adopted  child,  as  Mr.  Sharp  did  not 
do  all  that  he  conld  to  divest  himself  of  the  legal  title  to  the  stock, 
since  he  failed  to  canse  the  certificate  of  the  stock  to  be  delivered 
to  the  proposed  tmstee,  what  he  did  was  only  in  the  natnre  of  an 
incomplete  gift  and  a  conrt  of  equitywill  never  help  a  mere  volnnteer 
to  complete  an  ininerfect  gift.     (Perry  on  Trusts  [2d  ed.],  voL  1, 
§  100 ;  Lewin  on  Trusts  [7th  ed.],  chap.  6,  §  8  ;  Bridge  v.  Bridge, 
16  Beav.  315 ;  Moore  v.  Moore,  L.  R.,  18  Eq.  474;  Autrobus  v. 
Smith,  12  Ves.  SS ;  Martin  v.  Funk,  75  1^.  Y.  134,137,138; 
Perry  on  Trusts  [2d  ed.],  §  100 ;  Lewin  on  Trusts  [7th  ed.],  chap. 
6,  §3 ;  Bridge  v.  Bridge,  16  Beav.  316 ;  Moore  v.  Moore,  L  R, 
18  Eq.  474;  Autrobus  v.  Smith,  12  Ves.  39  ;  Martin  v.  Funk,  75 
N.  Y.  134, 137, 138 ;  Mih-ov  v.  Lord,  4  DeGex,  F.  &  J.  264.)    If 
the  transaction  should  be  held  to  be  a  valid  gift  to  Youmans,  then 
his  proper  remedy  is  at  law  for  a  conversion  of  the  certificate,  or 
by  an  action  on  the  case,  or  by  assumpsit,  or  an  implied  promise  in 
law  by  the  company  to  issue  a  certificate  to  him.     (Mechanics' 
Bank  v,  N.  Y.  &  N.  H,  E.  E.  Co.,  13  N.  Y.  597,  624 ;  Arnold  t;. 
The  Suffolk  Bt,  27  Barb.  424 ;  Davis  v.  Bank  of  England,  2  Bing. 
395  ;  Foil's  Appeal,  36  Legal  Int.  495 ;  Boss  v.  Northern  Pacific 
E.  E.  Co.,  1  Woolworth's  C.  C.  26 ;  Lewis'  Law  of  Stocks,  Bonds 
and  other  Securities,  page  157 ;  Foil's  Appeals  [1879],  36  Legal 
Int.  [Pa.]  495 ;  Eoss  v.  Union  Pacific  E.  E.,  1  Woolworth's  C.  C. 
26. 

Henry  Stanton,  for  respondent.  In  an  action  brought  against  a 
corporation,  by  a  person  who  appears  as  a  shareholder  upon  the 
company's  books,  to  compel  the  issue  and  delivery  of  a  certificate 
for  such  shares,  the  defense  that  a  third  person,  who  has  not  been 
made  pai*tv  to  the  action  and  who  has  mside  no  demand  upon  the 
company  for  the  stock,  is  not  available  to  the  corporation.  (Bliven 
V.  Hudson  E.  R  Co.,  36  N.  Y.  403 ;  Bates  v.  Stanton,  1  Duer.  79; 
Beach  v.  Berdell,  2  id.  327 ;  Aubrey  v.  Fiske,  36  N.  Y.  47 ;  Eog- 
ers  V.  Wier,  34  id.  463  ;  Campbell  v.  Erie  E.  Co.,  46  Barb.  640.) 
This  action  is  not  brought  to  compel  the  delivery  of  shares  of 
stock,  but  to  compel  the  defendant  to  issue  and  deliver  a  certificate 
of  stock  to  one  who  was  already  a  share  owner  but  to  whom  a  cer- 
tificate had  not  yet  been  given,  and  such  an  action  will  lie.  (Bur- 
rail  V.  Bushwick  E.  E.  Co.,  75  K  Y.  217, 218 ;  and  see  also  John- 
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iBon  V.  The  Albany  E.  E.  Co.,  6  Lans.  222 ;  The  Chester  Glass  Co. 
v.  Dewy,  16  Mass.  94,  101.)  The  prayer  of  the  complaint  being 
also  "  that  the  defendant  acconnt  for  all  dividends,"  etc.,  and  the 
court  having  adjudged  that  the  plaintiflE  was  the  owner  of  the  shares 
and  entitled  to  the  certificate,  it  was  entirely  competent  for  the 
court,  sitting  in  equity,  to  give  judgment  for  the  dividend  which 
became  due  on  the  stock  between  the  commencement  of  the  action 
and  the  day  of  trial.  (Taylor  v.  Taylor,  43  N.  Y.  678,  684 ;  Tyler 
V.  Willis,  35  Barb.  213 ;  Bovd  v.  Foot,  5  Bosw.  110.)  The  trans- 
action  between  the  deceased  and  Mr.  Shai-p,  in  its  most  favorable 
view  to  defendant,  was  in  substance  a  gift  to  the  deceased.  (Bou- 
vier's  Institutes,  §  712.)  The  company  is  estopped  from  denying 
the  fact  that  Youmans  was  a  shareholder.  (Frost  v.  Insurance  Co., 
5  Denio,  154 ;  Wharton  on  Evidence,  §  1081 ;  Plumb  v.  Insurance 
Co.,  18  N.  Y.  392  ;  Brown  v.  Bowen,  30  id.  519.)  The  retention 
of  the  certificate  of  shares  by  the  company  constituted  a  bailment. 
A  chose  in  action  may  be  the  subject  of  a  deposit.  (Story  on  Bail- 
ment, §§  61,  100,  111 ;  Edwards  on  Bailment,  §§  11,  54;  Marvin 
V.  Elwood,  11  Paige,  365 ;  Story's  Eq.  Juris.,  §  817.) 

Eabl,  J. — The  plaintiff,  as  executor  of  the  will  of  Sidney  A» 
Youmans,  deceasea,  brought  this  action  to  compel  the  defendant 
to  issue  to  him  thirty  shares  of  its  capital  stock,  which  the  com- 
plaint alleged  his  testator  Youmans,  in  his  life-time,  had  purchased 
of  the  defendant.  The  defendant  denied  that  Youmans  had  pur- 
chased the  stock,  and  alleged  that  the  stock  was  the  property  of 
Jacob  Sharp.  It  was  undisputed  upon  the  trial  that  Sharp  paid 
for  the  stock,  but  the  claim  of  the  plaintiff  was  that  Sharp  had 

gVen  the  stock  to  Youmans,  and  the  sole  controversy  of  law  and 
ct  upon  the  trial  was  whether  a  legal  and  valid  gift  of  the  stock 
had  been  made  as  claimed.  The  undisputed  facts  show  that  You- 
mans married  a  niece  of  Sharp,  and  he  and  his  wife,  such  niece, 
lived  in  the  family  of  Sharp  and  adopted  a  child  in  whom  Sharp 
took  a  special  interest.  Youmans  never  paid  a  cent  for  the  stock 
to  Sharp  or  the  company.  At  the  time  Sharp  paid  for  it,  on  11th 
day  of  July,  1872,  the  treasurer  of  the  company  issued  a  receipt  as 
foflows :  "  Received  from  Mr.  Sidney  Youmans  $2250,  being  in 
full  for  thirty  shares  of  the  capital  stock  of  the  Twenty-third  Street 
Railway  Company."  This  receipt  found  its  way  into  the  posses- 
sion of  Youmans.  It  does  not  appear  how  it  got  there ;  there  is 
no  evidence  and  I  think  no  infei-ence  that  it  was  delivered  to  him 
by  Shairp.  It  was  probably  sent  to  him  in  some  way  in  the  ordi- 
nary routine  of  business  by  the  treasurer  of  the  company.  The 
stock  was  entered  upon  the  stock  books,  as  we  may  infer,  in  the 
name  of  Youmans.  At  the  time  this  was  done  he  was  not  present, 
and  Sharp  told  the  treasurer  to  set  aside  thirty  shares  in  the  name 
of  Youmans  and  that  he  would  let  him  know  whether  to  deliver  it 
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to  him  and  what  to  do  with  it  at  eome  f  atore  time ;  and  Sharp 
enbfieqnently  said  to  Yonmans  that  he  had  set  aside  thirty  shares  of 
the  stock  which  he  intended  for  the  adopted  child.  After  the  thirty 
shares  had  thns  been  set  apart,  Sharp  told  Yonmans  that  he  could 
make  the  number  of  shares  but  twenty-seven,  and  that  as  the 
receipt  had  been  made  out  to  him  for  the  shares,  he  wotdd  want  an 
order  from  him  for  the  three  shares,  and  he  then  obtained  from 
him,  on  the  19th  of  May,  1873,  the  following  order  addressed  to 
the  president  and  treasurer  of  the  railway  company :  ^^  Gentlemen, 
please  transfer  three  shares  of  the  stock  now  held  by  me  in  the 
Twenty-third  Street  Bailway  as  Mr.  Jacob  Sharp  may  direct. 
BespectfuUv,  Sidney  A.  Yonmans." 

Tne  certificate  of  stock  was  never  delivered  to  Yonmans,  but 
remained  in  the  office  of  the  company,  as  directed  by  Sharp.  After 
the  stock  had  been  put  in  the  name  of  Yonmans,  and  a  dividend 
had  been  declared,  Sharp  told  him  that  he  must  go  to  the  office 
for  the  dividends ;  that  he  had  the  dividends  made  out  in  his  name, 
and  they  would  support  the  child,  or  help  support  it,  and  in  this 
way  the  dividends  were  paid  to  Yonmans  until  the  time  of  his 
death,  by  Sharp's  direction.  The  wife  of  Yonmans,  Sharp's  niece, 
died  after  this  stock  had  thus  been  placed  in  his  name,  and  he 
married  a  second  wife,  and  that  wife  has  ceased  to  take  care  of  the 
child. 

These  are  all  the  material  facts  appearing  in  the  case ;  they  are 
undisputed,  and  from  them  it  must  be  determined,  whether  a  valid 

S'f t  of  this  stock  was  made  to  Yeomans ;  and  I  think  it  veir  clear 
at  there  was  not.  Delivery  is  essential  to  constitute  a  vakd  gift 
The  delivery  must  be  such  as  to  vest  the  donee  with  the  control 
and  dominion  over  the  property,  and  to  absolutely  divest  the  donor 
of  his  dominion  and  control,  and  the  delivery  must  be  made  with 
the  intent  to  vest  the  title  of  the  property  in  the  donee.  The 
intent  is  a  necessary  element  of  the  transaction.  Delivery,  with- 
out intent  to  vest  tne  title  in  the  donee,  could  pass  no  title  to  him. 
Here  it  may  be  admitted  that  the  payment  of  the  money  bv  Sharp, 
the  entry  of  the  stock  on  the  books  of  the  company  in  tne  name 
of  Yonmans,  and  the  delivery  to  him  of  the  receipt  of  July  11, 1872, 
would  have  been  sufficient  to  constitute  a  delivery  of  the  stock 
to  Yonmans,  and  sufficient  to  make  a  valid  gift  thereof  to  him,  if 
such  had  been  the  intention  of  Sharp ;  but  it  is  clear  that  such  was 
not  the  intention.  He  did  not,  in  any  event,  intend  to  vest  the 
title  in  Yonmans  for  himself ;  his  intention  was  to  create  a  trost 
for  the  benefit  of  the  child,  in  whom  he  took  the  special  interest 
He  did  not  intend  that  Yonmans  should  control  the  shares  of 
stock ;  he  directed  that  they  should  be  retained  by  the  treasurer 
of  the  company,  subject  to  his  future  control  and  direction.  Yon- 
mans drew  the  dividends  by  his  special  direction  and  consent,  for 
the  support  of  the  child.    It  may  be  true,  in  a  legal  sense,  that  it 
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was  not  necessary  for  Yonmans  to  have  the  certificate  of  stock  in 
order  to  constitute  him  a  stockholder,  but  among  business  men  the 
certificate  of  stock  is  regarded  as  representing  the  stock  and  the 
title  thereto.  Such  is  the  common  understanding,  and  Sharpe  un- 
doubtedly supposed  when  he  retained  the  certificate  that  the  stock 
remainea  subject  to  his  control.  The  fact  that  Youmans  did  not, 
during  his  lite,  nearly  seven  years,  call  for  the  certificate  of  stock 
shows  quite  clearly  that  he  dia  not  re^rd  himself  as  the  owner  of 
the  stock ;  and  that  Sharp  claimed  to  nave  the  control  and  disposi- 
tion thereof  appears  from  the  fact  tliat  he  assumed  to  dispose  of 
three  shares  thereof,  after  the  certificate  for  the  thirty  shares  had 
been  executed.  It  is  true  that  he  applied  to  Youmans  for  an  order 
to  transfer  these  three  shai*es,  but  that  was  merely  a  matter  of  f orm, 
because  Youmans  held  the  receipt  and  the  shares  appeared  upon 
books  of  the  company  in  his  name.  That  was  a  mere  matter  of 
book-keeping.  Therefore,  I  conclude  that  there  was  no  delivery  of 
the  stock,  within  the  meaning  of  the  law,  to  Youmans,  with  the 
intent  to  vest  the  title  in  him  and  give  him  the  control  thereof^ 
and  hence  there  is  unreason,  in  law  or  justice,  why  the  plaintiff  in 
in  this  action  should  recover,  and  tims  probably  defeat  the  benevo*- 
lent  purpose  which  actuated  Sharp  when  he  caused  this  stock  to  be 
set  apart. 

This  defense  is  available  to  the  defendant.  It  cannot  be  com- 
pelled to  deliver  the  certificate  to  the  plaintiff,  unless  Youmans 
owned  it  or  was  entitled  to  it.  It  did  not  hold  the  certificate  as 
bailee  for  Youmans,  but  as  bailee  for  Sharp. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costa 
to  abide  event. 

MiLLEB,  Danfoeth  and  Tracy,  JJ.,  concur. 

FmcH,  J.,  reads  for  affirmance ;  Ani>B£ws,  Oh.  J.,  concurs. 

Judgment  reversed. 


Brat's  ADMnasTRAioB  • 

V. 

Seligman's  Administratob. 

(75  Miswuri  Eeports,  81.) 

A  party  who  bas  tried  his  case  upon  a  theory  involviDg  the  tadt  oonseasion 
of  a  particular  fact,  will  not  be  permitted  in  the  appellate  court  to  obtain  a 
reversal  of  the  judgment  against  him  upon  a  theory  involving  a  denial  of 
that  fact. 

Where  a  partnership  owns  stock  in  an  insolvent  corporation,  a  member  of 
the  firm  will  be  liable  to  an  execution  against  himself  individually,  as  a  stock- 
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holder,  upon  the  motion  of  a  creditor  of  the  corporation,  in  aU  caaea  where 
the  firm  would  be  subject  to  such  liability. 

Appeai<  from  Jasper  Circuit  Court. — ^Hok.  Jobsph  Crayeets, 
Judge. 

Amrmed. 

Bray  filed  a  motion  in  the  Jasper  Circuit  Court,  at  the  Septem- 
ber term,  1875,  asking  for  the  issuance  of  an  execution  m  his 
favor  for  the  sum  of  $2000  and  interest  thereon  against  Seli^an, 
alleging  as  the  grounds  of  his  motion :  The  recovery  by  him  in 
said  court  at  the  November  term  of  a  judgment  tor  said  sum 
against  the  Memphis,  Carthage  &  Northwestern  Raihx)ad  Com- 
pany, the  issuance  of  an  execution  on  said  judgment  returnable  to 
the  March  term,  1875,  of  said  court,  and  a  return  of  nulla  bona 
thereon  by  the  sheriff  of  Jasper  County ;  that  at  the  date  when 
said  execution  was  issued  Seligman  was  the  owner  of  $6,000,000  of 
the  capital  stock  of  said  company,  all  of  which  was  unpaid ;  that 
Selifman  had  been  duly  notined  that  application  would  be  made 
at  the  September  term,  1875,  of  said  court,  for  an  execution 
against  him  for  the  amount  of  the  judgment  so  recovered  as  afore- 
said. 

Thereupon  Seligman  filed  the  following  answer:  Now  comes 
Joseph  Seligman,  and  for  his  answer  herein  to  plaintiff's  motion 
for  execution  against  him  as  an  alleged  stockholder  of  the  defend- 
ant corporation,  says,  as  to  whether  plaintiff  obtained  a  judgment 
against  said  corporation,  and  obtained  an  execution  against  the 
the  same,  or  as  to  whether  said  execution  was  returned  nulla  bona 
or  not,  he  has  not  sufficient  knowledge  or  information  to  form  a 
belief.  And  this  defendant,  for  f urmer  answer,  says  it  is  untrue 
that  he  ever  was,  or  is  now,  a  stockholder  in  said  corporation,  and 
says,  that  in  truth,  he  never  was  the  owner  or  holder  of  any  stock 
in  said  defendant  corporation,  except  as  hereinafter  stated.  And  he 
says  that  in  the  year  1872,  said  corporation  issued  cei*tain  bonds  to 
the  amount  of  about  $800,000,  Which  bonds  were  secured  b^  a 
deed  of  trust  on  all  the  property  of  said  corporation ;  that  the  firm 
of  J.  &  W.  Seligman  &  Co.,  oi  New  York,  was  made  the  financial 
agent  of  said  corporation  to  negotiate  and  sell  said  bonds  in  the 
market,  of  which  firm  this  defendant  was  a  member ;  that  one  of 
the  members  of  said  firm,  to  wit,  Jesse  Seligman,  was  one  of  the 
trustees  in  said  deed  of  trust ;  that  said  bonos  were  negotiated  and 
sold ;  that  said  firm  made  large  advances  on  said  bonds  and  became 
a  holder  of  the  same  to  the  amount  of  over  $400,000 ;  that  all  of 
the  property  of  said  corporation,  including  its  raihx>ad,  rolling 
stock,  earnings  and  income,  were  pledged  by  said  deed  of  trust,  to 
the  payment  of  said  bonds  and  the  interest  thereon ;  that  the  capi- 
tal stock  of  said  corporation  was  $10,000,000,  and  six  millions  of 
the  eaid  stock  were  deposited  wi^  said  firm  of  J.  &  W.  Seligman 
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A  Cb.,  in  truflt,  as  flecnrity  for  the  payment  of  said  bonds,  to  be 
held  by  said  firm  for  the  pmT)oee  of  controlling  said  corporation 
and  its  organization,  so  that  the  affairs  of  the  same  should  be  man- 
aged honestly,  and  the  earnings  applied  to  the  payment  of  said 
bonds  and  the  interest  thereon,  and  for  no  other  purpose ;  said 
Btock  beinff  the  property  of  said  corporation,  to  be  returned  to  it, 
and  was  oijlv  held  in  trust  and  as  additional  security  for  the  pay- 
ment of  said  bonds,  and  for  no  other  purpose ;  and  defendant  says 
he  never  subscribed  for,  bought  or  held  any  of  the  stock  of  said 
corporation,  except  as  above  stated  ;  wherefore,  he  says  no  execu- 
tion ought  to  issue  against  his  property  for  the  debt  of  said  defend- 
ant corporation. 

See  note  4  Am.  &  Eng.  R.  R  Cm.  884. 


BUBOESS 

V. 

Belioican  and  others,  Ex'rs,  etc. 

(AdoancB  (km^  U.  B  Bttpreme  (hurt.    JoMtofry  29,  1888.) 

Sa  ttatnte  of  Missouri,  stockbolden  of  a  corporation  at  its  diflsolutlon 
able  for  its  debts;  but  it  is  provided  that  no  person  holding  stock  as 
executor,  administrator,  ffuardian,  or  trustee,  and  no  person  holding  stock  as 
collateral  aecurity,  shaU  be  personally  subject  to  such  liability,  but  the  per- 
sons pledging  such  stock  shall  be  considered  as  holding  the  same  and  liable; 
and  the  estates  and  funds  in  the  hands  of  executors,  etc.,  shall  be  liable. 


That  persons  to  whom  stock  of  a  corporation  is  pledged  as  collateral  securi- 
ty by  the  corporation  itself  are  within  the  exemption  of  the  statute. 

That  certificates  of  the  stock,  absolute  on  their  face,  issued  to  a  creditor 
as  collateral  security,  or  in  trus^  may  be  shown  to  be  so  held  by  evidence  in 
pais. 

That  the  holder  of  such  stock  as  collateral  security,  or  in  trust,  thoush  he 
▼ote  on  such  stock,  is  not  thereby  estopped  from  showing  that  the  stock  be- 
longs to  the  company  and  not  to  him,  and  that-  he  only  holds  it  as  collateral 
aecurity. 

The  Supreme  Court  of  Missouri,  after  the  transaction  arose,  and  after  the 
•ciicuit  court  had  decided  this  case,  made  a  contrary  decision  against  the 
same  stockholders,  at  the  suit  of  another  plaintifE,  holding  that  the  clause  of 
•exemption  in  the  statute  does  not  extend  to  persons  receivinff  stock  as  col- 
lateru  security  from  the  corporation  itself;  and  this  decision  oeing  ursed  as 
conclusive  upon  the  federal  courts,  hdd^  that  this  court  is  not  bound  to  follow 
the  decision  of  the  state  court  in  such  a  case. 

The  federal  courts  have  an  independent  iniisdiction  in  the  administration 
of  state  laws  in  cases  between  citizens  of  different  states,  co-ordinate  with, 
and  not  subordinate  to,  that  of  the  state  courts;  and  are  bound  to  exercise 
their  own  judgment  as  to  the  meaniuji^  and  effect  of  those  laws. 

But  since  the  ordinary  administration  of  the  law  is  carried  on  by  the  state 
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courts,  it  necessarily  happens  that  by  the  course  of  their  decinons  oertaift 
rules  are  established  which  become  rules  of  property  and  action  in  the  state, 
and  have  all  the  effect  of  law,  especially  with  regard  to  the  law  of  real  estate, 
and  the  construction  of  state  constitutions  and  statutes.  Such  established 
rules  are  always  regarded  by  the  federal  courts,  no  less  than  by  the  state 
courts  themselves,  as  authoritatiTe  declarations  of  what  the  law  is. 

But  where  the  law  has  pot  been  thus  settled,  it  is  the  right  and  duty  of  the 
federal  courts  to  exercise  their  own  judgment,  as  they  also  always  do  in 
reference  to  the  doctrines  of  commercial  law  and  general  jurisprudence;  and 
when  contracts  and  transactions  have  been  entered  into  and  rights  have  ac- 
crued thereon  under  a  particular  state  of  the  decisions,  or  when  there  has 
been  no  decision,  of  the  state  tribunals,  the  federal  courts  properly  claim  the 
right  to  adopt  their  own  interpretation  of  the  law  applicable  to  the  case, 
although  a  oifferent  interpretation  may  be  adopted  by  the  state  courts  after 
such  rights  had  accrued. 

But  even  in  such  cases,  for  the  sake  of  harmony  and  to  aToid  confaaion, 
the  federal  courts  will  lean  towards  an  agreement  of  views  with  the  state 
courts,  if  the  question  seems  to  them  balanced  with  doubt. 

Actinff  on  these  principles  of  comity,  the  courts  of  the  United  States,  with- 
out sacrificing  their  own  dis^ty  as  independent  tribunals,  endeavor  to  avoid, 
and  in  most  cases  do  avoid,  any  unseemly  conflict  with  the  well-considered 
decisions  of  the  state  courts. 

As,  however,  the  very  object  of  giving  to  the  national  courts  jurisdiction 
to  administer  the  laws  of  the  states  in  controversies  between  citizens  of  dif- 
ferent states  was  to  institute  independent  tribunals  which  it  might  be  supposed 
would  be  unaffected  by  local  prejudices  and  sectional  views,  it  woula  be  a 
dereliction  of  their  duty  not  to  exercise  an  independent  judgment  in  cases 
not  foreclosed  by  previous  adjudication. 

A  judgment  entered  by  consent  for  a  specific  amount,  subject  to  any  credits 
which  the  defendant  may  produce  vouchers  for,  is  good  as  between  the  par- 
ties themselves  and  their  privies. 

In  error  to  the  Circuit  Conrt  of  the  United  States  for  the  Eafit- 
em  District  of  Miaeoari. 

B.  H.  Bristow  and  John  P.  Ellis,  for  plaintiff  in  error. 

JajB.  O.  Broadhead  and  Jos.  H.  Choate,  for  defendants  in  error. 

Bradlby,  J. — This  is  an  action  brought  by  the  plaintiff.  Burgess, 
dnst  J.  &  W,  Seligman  &  Co.,  as  stockholders  of  the  Memphis, 
Jarthage  &  Northwestern  Bailroad  Company,  under  a  statute  of 
the  State  of  Missouri,  to  recover  a  debt  due  to  him  by  the  company. 
The  plaintiff,  in  his  petition,  alleges  that  on  the  fifth  of  November, 
1874,  judgment  was  rendered  in  his  favor  against  the  corpoaation 
by  the  district  court  of  Cherokee  County,  Kansas,  for  $73,661, 
which  remains  unsatisfied ;  that  in  December,  1874,  the  corpora- 
tion was  dissolved ;  and  that  the  defendants,  at  the  date  of  the  dis- 
solution and  of  the  judgment,  were,  and  still  are,  stockholders  of 
the  corporation  to  the  amount  of  $6,000,000,  on  which  there  is  due 
and  unpaid  $1,000,000  ;  and  he  demands  judgment  for  the  amount 
of  his  debt.  Joseph  Seligman,  the  principal  defendant,  answered, 
denying  that  the  defendants  were  ever  stockholders,  or  subscribers 
to  tne  stock,  of  the  corporation,  and  setting  forth  certain  facts  and 
circumstances  (stated  in  the  findings)  under  which  the  stock  alleged 
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to  be  theirs  was  merely  deposited  in  their  hands  bj  the  corporation 
in  trust  for  a  temporary  purpose  by  way  of  collateral  security,  to 
be  returned  when  that  purpose  was  accomplished. 

The  cause  was  tried  by  the  court,  and  judgment  was  rendered 
for  the  defendants  on  certain  findings  of  fact ;  and  the  question 
here  is  whether  the  facts  as  found  are  sufficient  to  support  the 
judgment. 

Tne  principal  facts  upon  which  the  case  must  turn  are  substan- 
tially the  following : 

The  Memphis,  Carthage  &  Northwestern  Bailrod  Company  was 
a  corporation  organized  under  the  general  laws  of  Missouri  with  an 
authorized  capital  of  $10,000,000.  On  the  tenth  of  March,  1872, 
a  contract  in  writing'  was  entered  into  between  the  corporation  ana 
J.  &  W.  Sehgman  &  Co.,  (the  defendants,)  which  is  set  forth  in 
the  findings.  In  the  recital^  of  this  contract  it  was  stated  that  cer- 
tain municipal  subscriptions,  in  the  shape  of  bonds,  to  the  amount 
of  $645,000,  had  been  obtained  in  aid  of  its  construction ;  and  that 
a  portion  of  the  road  (27  miles)  was  already  graded,  bridged,  and 
tied,  and  the  right  of  way  obtained,  and  all  paid  for  by  the  pro- 
ceeds of  said  subscriptions;  and  that  the  company  now  sought 
additional  capital  for  procuring  iron  and  equipment  for  the  road 
by  the  sale  of  its  first  mortgage  bonds.  It  was,  therefore,  agreed 
tiiat  the  railroad  company  should  furnish  the  capital  necessary  to 
completely  prepare  the  road  for  the  iron,  and  would  execute  and 
deposit  with  the  defendants  their  entire  issue  of  first  mortgage 
bonds,  to-wit,  $5,000,000,  and  majority  of  their  capital  stock  autnor- 
ized  to  be  issued,  ^^  said  stock  to  remain  in  the  control  of  said  party 
of  the  second  part  [J.  &  W.  Seligman  &  Co.]  for  the  term  oi  one 
year  at  least."  The  latter  agreed  to  purchase  2000  tons  of  rail- 
road iron  under  the  railroad  company's  direction,  and  from  time  to 
time  to  make  advances  of  cash  during  the  completion  of  the  road, 
not  exceeding  $200,000,  (including  the  amount  paid  for  iron,)  and 
to  receive  interest  thereon  at  the  rate  of  7  per  cent  per  annum 
until  reimbursed  by  sale  of  the  bonds.    They  were  to  have  the 

Erivilege  for  the  term  of  12  months  of  calling  any  portion  of  the 
ve  millions  of  bonds  at  the  rate  of  70  cents  currency  and  accrued 
interest,  less  2^  per  cent.,  and  if  more  bonds  were  sold  than  enough 
to  iron  the  road,  they  diould  advance  funds  to  purchase  rolling 
stock,  $2,000  per  mile,  the  balance  to  remain  with  them  on  deposit, 
on  interest  at  the  rate  of  call  loans,  to  pay  any  deficiency  in  net 
earnings  of  the  road  to  meet  demands  for  interest  on  the  bonds. 
If  the  bonds,  or  part  of  them,  could  not,  for  any  unforeseen  cause,  be 
negotiated  during  the  next  12  months,  the  company  were  to  repav 
to  J.  &  W.  Seligman  &  Co.,  all  moneys  advanced  by  them,  with 
interest  at  the  rate  of  7  per  cent  per  annum,  and  a  commission  of 
2^  per  cent  on  all  bonds  returned.  This  is  the  purport  of  the  Writ- 
ten agreement. 

9  A.  &  £.  R  Cas.— 43 
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On  the  Irt  of  Maj^  1872,  a  trust  deed  was  executed  by  the 
company  on  its  railroad  and  appurtenances  to  Jeaae  Seligman  and 
John  K.  Stewart,  tmstees,  to  secure  the  company's  bonds.  On 
the  11th  of  May,  1872,  the  following  resolution  of  the  directors 
was  passed :  ^^  It  is  ordered  by  the  board  of  directors  that  in  mak- 
iuj^  negotiations  for  money  with  J.  &.  W.  Seligman  &  Co.,  cer- 
tincates  for  a  majority  of  the  capital  stock  of  this  company  be 
issued  to  the  said  J .  &  W.  Seligman  &  Co.,  to  hold  in  trust  for  the 
period  of  12  months,  and  that  such  certificates  be  signed  by  the 
president  and  secretary,  with  the  corporate  seal  of  this  company 
affixed."  A  stock  certificate  for  60,000  shares^r  $6,000,000,  was 
aooordin^W  issued  in  the  usual  form  to  J.  &  W.  Seligman  &  Co. 
This  certincate  was  delivered  to  the  defendants,  but  tiie  Court  finds 
that  they  never  subscribed  for  the  stock,  nor  agreed  to  do  so,  and 
obtained  it  only  in  the  manner  set  forth.  The  list  of  stockholders 
on  the  stock-book  of  the  company,  required  by  law  to  be  kept,  con- 
tains the  names  of  certain  townships  which  contributed  aid  to  die 
road,  and  several  individuals,  including  J.  &  W.  Seligman,  but  not 
the  amount  of  shares  held.  The  stock  transfer-book  (also  required 
by  law)  contained  the  same  list,  with  date,  number  of  shares,  and 
amount  carried  out  opposite  to  each  name.  The  name  of  J.  & 
W.  Seligman  appearea  therein  as  follows: 


J.JtW. 


•    •    •    • 


No.  ofShanflL 


•        •         •        • 

Dec  SD,  18711 60,000,  riztj  thonauids 
(held  in  esooir). 


AmoDnt  In  DoOaiB. 


0,000,000, 


The  Court  further  found  that  shortly  after  the  contract  of 
March  14, 1872,  Joseph  Shippen,  an  attorney  of  St  Louis,  saw  and 
examined  its  stock  and  provisions,  and  a  few  days  aJFter  told 
Buigess  (the  plaintifE)  of  the  contract,  and  that  thereby  the  Selig- 
mans  were  to  haye  control  of  the  road,  and  of  the  stock  and  bonds, 
and  told  Burgess  is  would  be  well  for  him  to  have  a  talk  with 
Joeeph  Seligman  before  entering  into  contract  with  the  railroad 
for  its  construction.  Burgess  accordingly  saw  Seligman,  and  testi- 
fies that  the  following  conversation  ensued :  ^^  I  told  him  I  had 
been  eonstmcting  on  Siat  Carthage  road,  and  that  I  understood  he 
was  interested  in  the  road  now,  and  I  would  like  to  talk  to  him  on 
that  matter ;  that  this  company  owed  me — or  Cunning^iam,  who  was 
the  president  of  the  corporation — ^that  he  owed  me  then  some  monej 
for  work  I  had  done  between  there  and  Pierce  City,  and  I  wanted 
to  know  what  the  prospect  was  for  pushing  the  work  forward,  the 
means  of  getting  tne  iron,  and  so  on,  and  he  said:  ^I  think  the  best 
thing  you'can  do  is  to  go  on  with  the  work  westward,  and  we  will 
haye  ample  means  to  got  hold  of  the  local  bonds.'    It  seems 
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Cmininghain  had  represented  to  him  that  there  was  local  means 
enon^h  to  grade  the  road,  and  he  snggested  to  me  then  that  I  wonld 
be  safe  in  going  on  and  entering  into  eacti  a  contract,  and  then  he 
mentioned  that  he  thought  it  wonld  be  better  for  all  parties  if  the 
road  was  built  and  the  v/ork  prosecuted  westward." 

Afterwards,  on  June  14,  1872,  Burgess  entered  into  a  contract 
with  the  railroad  company  for  the  construction  of  the  road  from 
Carthage,  Missouri,  to  Independence,  Kansas.  He  immediately 
m  work  under  the  contract,  and  so  continued  until  the  fall  of 

''3.  The  bonds  of  the  company  to  the  amount  of  $864,000  were 
issued,  and  were  negotiated  and  sold  by  J.  &  W.  Seligman  &  Co., 
they  themselves  becoming  holders  of  over  $400,000  thereof.  The 
stock  issued  to  them  was  voted  on  by  proxy  at  two  successive 
annual  meetings  for  election  of  directors.  The  company  being 
unable  to  meet  its  interest  on  the  bonds,  the  road  and  property 
were  delivered  to  the  trustees  of  the  mortage  and  sold  in 
December,  1874,  and  Joseph  Seligman  and  Josi^  Macy,  as  a  bond- 
holders' committee,  became  purdiasers  thereof,  and  the  railroad 
corporation  was  dissolved,  in  conformity  with  the  laws  of  Missouri, 
about  the  same  time. 

On  the  6th  of  November,  1874,  Burgess  obtained  judgment  in 
the  District  Court  of  Cherokee  County,  Kansas,  against  the  railroad 
corporation  for  work  and  materials  under  his  contract,  for  the  sum 
of  $78,661,  which  judgment  recited  that  it  was  entemi  by  a^ee- 
ment,  with  a  stipulation  that  it  would  be  entitled  to  a  credit  of  the 
amount  which  had  been  paid  by  the  railroad  company  to  subcon- 
tractors and  laborers  of  the  plaintiff,  when  the  exact  amount  there- 
of should  have  been  ascertained  and  proper  vouchers  furnished. 
No  credits,  however,  were  claimed.  The  present  action  was 
brought  to  recover  the  amount  of  this  judgment.  The  findinj 
also  set  out  the  contract  made  by  Burgess  and  his  associate  wil 
the  railroad  company,  14th  June,  1872,  for  constructing  the  road, 
l>y  which  it  appeared  that  thev  aOTeed  to  take  their  pay  in  town- 
ship bonds,  so  far  as  the  same  snomd  be  furnished. 

Upon  these  facts  the  Court  gave  judgment  in  favor  of  the  de- 
fendants.    Burgess  brings  the  case  here  by  writ  of  error. 

The  statutory  provision  upon  which  the  action  is  founded  is  the 
twenty-second  section  of  article  1  of  the  act  of  Missouri  relating  to 

i)rivate  corporations,  (1  Wagner's  St.  c.  37,)  which  declares  as  fol- 
ows: 

<<  If  any  company,  formed  under  this  act,  dissolve,  leaving  debts 
unpaid,  suits  may  be  brought  against  any  person  or  persons  who 
were  stockholders  at  the  time  oi  such  dissolution  without  joining 
the  company  in  such  suit,  and  if  judgment  be  rendered  and  execu- 
tion satisfied,  the  defendant  or  defendants  may  sue  all  who  were 
stockholders  at  the  time  of  dissolution  for  the  recoveiy  of  the  por- 
tion of  such  debt  for  which  they  were  liable." 
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By  seetfam  9  of  article  %  of  the  same  chapter,  it  is  enacted  afi  fol- 
lows: 

^'  No  person  holding  stock  in  any  snch  company  as  execator, 
administrator,  guardian,  or  tnistee,  and  no  person  holding  sadi 
stock  as  collateral  secnrity,  shall  be  personally  snbject  to  any 
liability  as  a  stockholder  of  such  company,  bat  the  person  pledging 
snch  stock  shall  be  considered  as  holding  the  same,  and  shafi  be 
liable  as  a  stockholder  accordingly,  and  the  estates  and  funds  in  the 
hands  of  such  ezecntor,  administrator,  gnardian  or  trustee  shall  be 
liable,  in  like  manner  and  to  the  same  extent,  as  the  testator,  or 
intestate,  or  the  ward  or  person  interested  in  such  fund,  would  have 
been  if  he  had  been  living  and  competent  to  act,  and  held  tiie 
stock  in  his  own  name." 

The  first  question  for  consideration  is  whether  the  plaintifPs 
daim  was  established.  He  relied  on  the  judgment  recovered  by 
him  against  the  corporation  in  Kansas.  It  is  contended  by  the 
defen^nts  that  this  jud^ent  does  not  establish  any  debt  aue  to 
Uie  plaintifE.  But  we  think  that  the  objection  is  not  sound.  The 
judgment,  as  against  the  corporation  and  its  privies,  does  estab- 
lish the  debt  named  therein  as  due  to  the  plaintiff,  but  subject  to 
a  defeasance  for  such  an  amount  as  might  be  shown  to  have  been 
paid  to  sub-contractors  and  laborers  by  me  corporation.  The  de- 
fondants,  as  well  as  the  corporation,  were  at  lioerty  to  show  any 
credits  which,  by  the  stipulation,  were  properly  applicable  in  re- 
duction of  the  amount  oi  the  jndgment.  lione  such  were  shown, 
or  attempted  to  be  shown.  Until  such  credits  were  shown  the 
judgment  stood  valid  for  the  whole  amount.  It  was  not  for  the 
plamtifi,  but  for  the  defendants,  to  show  that  any  such  credits 
existed. 

The  next  and  principal  question  is  whether  J.  &  W.  Seligman 
&  Co.,  or  J.  &  W.  Seligman,  were  stockholders  of  the  Memphis, 
Carthage  and  Northwestern  Bailroad  Company  within  the  mean- 
ing of  Qie  law.  Did  the  60,000  shares  of  stock  belong  to  them  i  or 
did  they  hold  it  by  way  of  trust  or  as  collateral  security  for  the 
fulfillment  of  the  company's  obligations  in  relation  to  the  bonds  t 
The  courts  in  England,  and  some  in  this  country,  have  gone  very 
far  in  sustaining  a  liability  for  unpaid  subscriptions  to  stock  against 
persons  holding  the  same  in  any  capacity  whatever,  whether  as 
trustees,  guardians,  or  executors,  or  merely  as  collateral  security. 
It  cannot  be  denied  that,  in  some  cases,  the  extreme  length  to  which 
the  doctrine  has  been  pushed  has  operated  very  harshly ;  and,  in  cases 
in  which  tiie  corporation  itself  nas  no  just  right  to  enforce  pay- 
ment, and  where  no  bad  faith  or  fraudulent  intent  has  intervened, 
it  may  be  donbted  whether  creditors  have  any  better  rights  unleffl 
by  force  of  some  express  provision  of  a  statute.  The  Missouri 
statute  recognizes  the  justice  of  making  a  discrimination  between 
those  who  hold  stock  in  their  own  right,  and  those  who  hold  it 
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merely  in  a  representative  capacity,  or  as  tmsteesy  or  by  way  of 
collateral  secnrity. 

Upon  a  careful  examination  of  the  facts  fonnd  in  this  case  we  do 
not  see  how  a  reasonable  doubt  can  exist  that  the  Seligmans  held 
the  stock  in  question  as  trustees  and  custodians  byway  of  collateral 
secnrity  for  themselves  and  the  purchasers  of  the  bonds.  That 
was  clearly  the  intent  of  the  parties,  declared  in  almost  so  many 
words ;  and  that  intent  must  prevail,  unless,  by  some  inadvertency 
in  carrying  it  out,  the  Seligmans  have  been  xmwittingly  caught  in 
some  legal  snare  of  which  the  creditors  can  take  advantage.  Bj  the 
contract  executed  between  them  and  the  corporation  they  were  to 
act  as  its  financial  agents  in  the  disposal  of  its  bonds,  ana  to  make 
advances  of  money  &om  time  to  time  to  enable  the  companv  to  get 
ihe  necessary  iron  for  completing  its  road  and  equipment  for  run- 
ning it.  The  company  were  to  prepare  the  superstiiicture  and  to 
psocure  the  ties,  and  everything  necessary  b^  way  of  prepahttion 
for  laying  the  iron  down ;  and  was  to  do  this  by  means  of  the  re- 
sources It  had  already  secured,  and  expected  to  obtain,  from  the 
township  subscriptions,  in  order  that  the  mort^aj^  to  be  given  as 
security  for  the  Donds  might  be  good  and  valid  K)r  that  pui*pose ; 
and  the  company  fuiliier  agreed  to  deposit  with  Seli&mian  &  Co.  a 
majority  of  its  ipital  etockfto  remainln  their  controlfor  the  term 
of  one  vear  at  least.  The  reasonable  infei*ence  is  that  this  deposit 
of  stock  was  to  be  made  for  the  purpose  alleged  in  defendant's 
answer,  namely,  as  security  for  the  payment  of  the  bonds,  and  to 
enable  Seligman  &  Co.  to  control  the  corporation,  and  see  that  its 
afi^drs  were  honestlv  conducted  and  the  earnings  properly  applied. 
The  resolution  of  tne  directors,  adopted  for  carrying  out  this  a^ree* 
xnent  is  to  the  same  purport  and  eSect :  it  directs  that,  in  ms&ing 
negotiations  for  money  with  Seligman  &  Co.,  certificates  for  a  ma- 
jority of  the  capital  stock  should  oe  issued  to  them  to  hold  in  trust 
fer  the  period  of  12  months;  and  when  the  stock  was  entered 
irpon  the  transfer-book  in  the  name  bv  J.  &  W.  Seligman,  it  was 
duaracterized  as  being  ^^  held  in  escrow.'' 

The  terms  used  may  not  have  been  strictly  technical.  The  issu- 
ing of  the  stock  in  their  names  may  not  have  been  a  ^'  deposit"  or 
an  ^^  escrow"  in  the  strict  sense  of  those  words ;  but  the  intent  is 
veiT  clear  that  the  stock  was  not  to  be  regarded  as  their  stock,  but 
as  belonging  to  the  company,  though  in  their  names,  and  that  it 
was  to  be  neld  by  them  simply  as  a  security.  They  never  sub- 
scribed for  the  stock ;  they  never  became  indebted  to  the  company 
for  it ;  the  company  never  acquired  any  right  to  demand  from  them 
a  single  dollar  on  account  oi  it.  Thou^  issued  in  form,  it  was 
only  issued  in  a  qualified  sense,  to  subserve  a  specific  purpose  by 
way  of  collateral  security  for  a  limited  period,  and  was  returnable  to 
the  company  when  that  purpose  shoula  be  accomplished.  It  seems 
to  ns  that  the  Seligmans,  in  taking  and  holding  the  stock,  held  it 
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merely  in  trost  by  way  of  collateral  security  for  themselves  and 
others,  and  that  they  were,  therefore,  within  the  express  exception 
made  by  the  law  in  favor  of  those  holding  stock  in  that  way. 

It  is  urged,  however,  that  they  are  estopped  from  claiming  the 
benefit  of  this  exemption  by  their  conduct  in  being  represented 
and  voting  at  stockholders'  meetings.  Bat  if  the  law  allows  stock 
to  be  held  in  trust,  or  as  collateral  security,  without  personal  liabil- 
ity, and  if,  as  we  suppose,  the  dear  efiect  of  the  contract  was  to 
create  such  a  holding  in  this  case,  we  do  not  see  how  the  doctrine 
of  estoppel  can  apply.  The  only  parties  to  complain  would  be  the 
other  stockholders,  who  might,  perhaps,  complain  that  stock  held 
merely  in  trust,  or  as  collateral  security,  is  not  entitled  to  partici- 
pate with  them  in  the  privilege  of  voting.  But  from  them  no 
complaint  is  heard.     Creditors  could  not  complain,  for,  on  the  hy- 

i)othesis  that  stock  may  lawfully  be  held  at  all  in  trust,  or  as  col- 
ateral  security,  without  incurring  liability  to  them,  the  act  of 
voting  on  the  stock  cannot  injure  or  affect  them.  In  the  absence 
of  such  a  law  the  case  might  be  very  different.  Undoubtedly  it 
has  been  held,  in  cases  innumerable,  that  acting  as'  a  stockholder 
binds  one  as  such ;  but  that  is  where  the  law  does  not  allow  stock 
to  be  held  at  all  without  incurring  all  the  liabilities  incident  to 
such  holding.  The  present  is  an  action  at  law  based  upon  the  sup- 
posed liability  of  the  defendants  under  a  statute  which  makes  the 
distinction  referred  to,  and  which  does  not  make  all  stockholders 
liable  indiscriminately.  We  think  that  this  makes  a  material  dif- 
ference. If  the  defendants  can  show,  as  we  think  they  have  shown, 
that  they  are  within  the  exception  of  the  statute,  the  statutory  lia- 
bility does  not  apply  to  them. 

It  is  by  no  means  clear,  however,  that  J.  &  W.  Seli^man  did 
not  have  a  right  to  vote  on  the  stock,  even  as  against  me  stock- 
holders. When  the  law  provides  that  if  a  person  holds  stock  as  a 
trustee,  or  by  way  of  collateral  security  only,  he  shall  not  be  per- 
sonally liable  for  the  company's  debts,  it  supposes  that  the  stock 
shall  be  holden,  and  that  the  pledgee  or  trustee  shall  be  the  holder. 
If,  then^  the  law  is  to  have  any  S)rce  or  effect,  the  mere  fact  of 
holding  cannot  be  set  up  as  a  bar  or  estoppel  a^inst  proof  of  the 
manner  and  character  of  such  holding.  And  if  such  pledgee  or 
trustee  may  be  a  holder  of  the  stock  in  that  character,  is  he  bound 
to  be  perfectly  passive  in  his  holding?  He  will  not  be  entitled  to 
any  dividends  or  profits,  it  is  true,  or,  if  he  receives  dividends  or 

Erofits,  he  must  account  therefor ;  but  is  it  certain  that  he  may  not 
twf  ully  vote  on  the  stock  ?  An  executor,  administrator,  guardian, 
or  trustee  certainly  may  vote ;  and  where  is  the  rule  to  be  found 
that  a  holder  for  collateral  security,  under  a  law  which  permits 
such  holding,  may  not  vote  on  the  stock  so  held  without  losing  his 
character  as  a  mere  pledgee  ?  But,  as  before  said,  if  the  pledgee  in 
voting  the  stock  exceeds  his  rights  as  such  pledgee,  it  cannot  have 
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the  effect  of  making  the  stock  his  own.  ISo  one  is  injured,  and 
DO  one  can  complain  except  the  other  stockholders  whose  rights 
are  invaded. 

The  line  of  anthorities  nsnallj  (jnoted  to  show  that  those  who 
actnallj  hold  stock,  and  who  manifest  a  voluntary  or  intentions^ 
holding  by  voting  oh  it,  or  receiving  dividends  or  other  benefit 
from  it,  consists  mainly  of  cases  in  which  parties  have  been  held  as 
corporators  or  associates  as  between  themselves  and  the  corporation 
or  joint-stock  association,  and  as  such  incidentally  liable  to  the 
creditors  of  such  companies.  Sir  Nathaniel  Lindsley,  in  his  able 
Treatise  on  Partnersnip,  has  amply  discussed  the  whole  subject 
upon  the  platform  of  the  English  decisions.  His  fundamental 
proposition  is  this :  "  The  type,  then,  of  a  member  or  shareholder 
of  a  company  is  a  person  who  has  agreed  to  become  a  member,  and 
with  respect  to  whom  all  conditions  precedent  to  the  acquisition  of 
the  right  of  a  member  have  been  duly  observed.  ...  In 
practice,  difficulties  are  only  presented  where  this  standard  is  not 
reached  ;  and  the  important  question  really  is  to  what  extent  it  can 
be  departed  from,  and  membership  be  nevertheless  constituted." 
Volume  h,  p.  128.  He  then  devotes  many  pages  to  show,  by  ad- 
judged cases,  how  a  man  may  be  held  as  a  corporator  by  the  com- 
pany itself,  by  nolding  himself  out  as  such,  as  by  taking  dividends, 
etc.  Now,  in  the  present  case,  the  relation  of  J.  &  W.  Seligman 
&  Co.  to  the  corporation  is  expressly  settled  and  fixed  by  the  writ- 
ten contract  between  them.  We  have  already  examined  that  con- 
tract, and  have  shown  that  the  stock  issued  by  the  corporation  to 
J.  &  W.  Seligman  &  Co.  was  issued  to  them  onlv  as  trustees  and 
by  way  of  collateral  securitv.  The  proposition  that  the  corpora- 
tion could  hold  them  as  subscribers  to  its  stock  would  be  in  flat 
defiance  of  the  contract  in  whole  and  in  every  part.  We  do  not 
know  of  any  iron  rule  of  law  which  would  prevent  thpm  from 
showing  this  contract  relation  between  them  and  the  company.  It 
is  the  origin  and  foundation  of  their  whole  connection  with  it. 
The  sufficiency  of  the  evidence  to  control  their  status  towards  the 
company  is  another  thing.  Its  competency  seems  to  us  free  from 
doubt.  When  examined,  it  shows,  as  beiore  stated,  that  as  be- 
tween them  and  the  company  the  latter  has  no  claim  whatever 
against  them  in  relation  to  the  stock  except  to  have  it  returned 
when  properly  required,  after  the  purpose  of  its  issue  had  been  ac- 
comphshed.  It  belongs  to  the  company,  and  to  it  alone.  J.  & 
W.  Seligman  are  mere  trustees  or  custodians  of  it  for  a  special  pur- 
pose, that  purpose  being  callateral  security. 

In  this  connection  we  may  properly  refer  to  the  decision  of  the 
Court  of  Appeals  of  Maryland  in  the  case  of  Matthews  v.  Albert, 
24  Md.  527,  which  was  a  case  arising  upon  the  Maryland  statute 
from  which  that  of  Missouri  was  copied,  so  far  as  relates  to  the 
exception  of  those  holding  stock  in  trust  or  as  collateral  security. 
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That  was  a  flnit  in  eqnitj  bronriit  against  stoddiolders  to  render 
them  liable  for  the  company's  deots.  One  of  them,  by  the  name 
of  Tieman,  had  loaned  money  to  the  corporation,  and,  as  Becoritj 
for  its  payment,  a  certificate  of  stock  had  been  issued  to  him. 
After  its  issue  an  indorsement  was  made  on  it  by  the  president  of 
the  corporation  to  the  effect  that  it  had  been  deposited  with  Tie- 
man  as  collateral  security  for  the  loan.    The  court  said : 

"The  claim  of  W.  H.  Tieman  is  for  $2000,  money  alleged  to  be 
loaned  to  the  company  on  the  eighth  of  January,  1859.  But  it  is 
insisted  by  the  appeUees  that  Tieman,  instead  of  being  a  non-stock- 
boldine  creditor,  is,  according  to  the  evidence,  a  stockholder,  and 
as  muoi  liable  as  the  Alberts.  We  do  not  concur  in  this  view  of 
the  relation  of  Tieman  to  the  company.  In  our  opinion  his  claim 
is  for  money  loaned,  and  the  stock  transferred  to  him  was  held  Ij 
him  as  collateral  security  for  his  loan,  and,  so  holding  it,  he  is  not 
personally  subject  to  any  liability  as  stockholder,  but  is  protected 
by  the  provision  of  the  twelfth  section  of  the  act  of  1852,  c. 
888." 

A  similar  decision  in  a  case  arising  upon  a  like  statute  in  New 
York  was  made  by  the  commissioners  of  appeal  of  ihz.t  State  in 
the  case  of  MacMahon  v.  Macy,  61  N.  T.  155.  The  New  York 
railroad  act  of  1850,  as  amended  by  the  act  of  1854,  made  stock- 
holders liable  to  creditors  of  the  company  for  the  amount  onpaid 
on  their  stock ;  but  the  eleventh  section  of  the  act  contained  pre- 
cisely the  same  provision  as  that  iu  the  ninth  section  of  the  Mis- 
souri law,  that  no  person  holding  stock  as  executor,  administrator, 
guardian,  or  trustse,  and  no  person  holding  stock  as  collateral  se- 
curity, should  be  nersonally  subject  to  any  liability  as  stockholders, 
imposing  the  liability,  however,  as  the  Missouri  law  does,  on  the 
pledgor '  or  cestui  que  trust.  Macy  was  sued  as  a  stockholder,  and 
it  was  shown  on  the  trial  that  the  stock  held  by  him  was  trans- 
ferred to  him  as  collateral  security.  The  referee  refused  to  give 
any  effect  to  this  evidence,  holding  that  parol  evidence  could  not 
be  received  to  contradict  or  vary  tne  written  assignments  or  trans- 
fers, which  were  absolute  in  form.  The  commissioners  of  appeal, 
on  this  branch  of  the  case,  said : 

'^  In  this  he  erred.  It  is  always  competent  to  show  that  an  as- 
signment or  conveyance  obsolute  in  form,  was  only  intended  as  a 
security.  There  is  nothing  in  any  statute  which  makes  the  books 
of  the  company  incontrovertible  evidence  of  ownership  of  stock 
A  person  may  be  the  absolute  legal  and  equitable  owner  of  stock 
wiuiout  any  transfer  appeariuff  upon  the  books." 

All  the  judges  of  the  commission  concurred  in  this  opinion. 

We  do  not  well  see  how  any  different  conclusion  could  logically 
have  been  arrived  at.  If  the  law  declares  that  stock  held  as  col- 
lateral security  shall  not  make  the  holder  liable,  surely  it  must  be 
competent  to  show  that  it  is  so  held.    And  when  this  fact  is  once 
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established,  there  is  an  end  of  the  application  of  efltoppel,  unless  it 
can  be  invoked  by  some  party  who  has  been  specially  misled  by 
the  conduct  of  the  defendants. 

It  is  urged  by  the  plaintiff  in  this  case  that  the  defendants  are 
estopped  as  to  him,  because  of  a  certain  conversation  between 
Joseph  Seligman  and  himself  before  he  entered  into  the  contract 
for  construction.  We  have  carefully  examined  the  account  given 
of  this  conversation  by  the  plaintiff  himself,  and  we  see  nothing  in 
it  which  at  all  compromits  the  defendants  on  the  question  of  their 
actual  status  and  position  in  the  affairs  of  the  company.  Espec- 
ially may  this  be  said  in  view  of  the  fact  that,  prior  to  that  conver- 
sation, an  attorney,  who  had  inspected  the  contract  of  Seligman  & 
Co.,  told  him  of  it,  and  that  it  would  be  well  for  him  to  have  a 
talk  with  Joseph  Seli^an  before  entering  into  contract  with  the 
railroad  compan}r  for  its  construction.  The  general  purport  of  the 
conversation  which  he  afterwards  had  with  Seligman  was  that 
Seligman  advised  him  to  take  the  contract  and  go  on  with  the 
work,  as  the  best  thing  for  all  parties,  as  there  would  be  ample 
means  to  get  hold  of  the  local  bonds,  which  would  be  sufficient  to 
grade  the  road.  Surely  there  was  nothing  in  this  convereation  to 
estop  the  defendants  from  showing  what  their  real  position  was  with 
regard  to  the  stock  which  they  held. 

But  the  appellant's  counsel,  with  much  confidence,  press  upon 
our  attention  the  decisions  of  the  Supreme  Court  of  Missoun  on 
the  questions  involved  in  this  case,  and  on  the  very  transactions 
which  we  are  considering.  That  court,  since  the  determination  of 
this  case  by  the  Circuit  Court,  has  given  judgment  in  two  cases 
adversely  to  the  judgment  in  this,  and  to  the  views  above  expressed. 
The  first  case  was  that  of  Griswold  v,  Seliginan,  decided  in  No- 
vember, 1880 ;  the  other,  that  of  Fisher  v,  Seligman,  decided  in 
February,  1882,  in  which  the  former  case  was  substantially  fol- 
lowed and  confirmed.  The  case  of  Griswold  v.  Seligman  seems  to 
have  been  very  fully  and  carefully  considered.  We  have  read  the 
opinion  of  the  court  and  the  dissenting  opinion  of  one  of  the  judges 
with  much  attention,  but  we  are  unable  to  come  to  the  conclusion 
reached  by  the  majority. 

We  do  not  consider  ourselves  bound  to  follow  the  decisions  of 
the  state  court  in  this  case.  When  the  transactions  in  controversy 
occurred,  and  when  the  case  was  under  the  consideration  of  the 
Circuit  Court,  no  construction  of  the  statute  had  been  given  by 
the  state  tribunals  contrary  to  that  given  by  the  Circuit  Court. 
The  federal  courts  have  an  independent  jurisdiction  in  the  adminis- 
tration of  state  laws,  co-ordinate  with,  and  not  subordinate  to,  that 
of  the  state  courts,  and  are  bound  to  exercise  their  own  judg- 
ment as  to  the  meaning  and  effect  of  those  laws.  The  existence 
of  two  co-ordinate  jurisdictions  in  the  same  territory  is  peculiar, 
and  the  results  would  be  anomalous  and  inconvenient  but  for  the 
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exercifle  of  mntnal  respect  and  deference.  Since  flie 
administnition  of  the  law  is  carried  on  by  the  state  conrtSy  it  neoe^ 
sarily  happens  that  by  the  conrse  of  their  decisions  certain  roles 
are  established  which  become  roles  of  property  and  action  in  the 
state,  and  hare  all  the  effect  of  law,  and  which  it  wonld  be  wrong 
to  d^torb.  This  is  especially  troe  with  regard  to  the  law  of  reau 
estate,  and  the  constroction  of  state  constitotions  and  statotes. 
Soch  established  roles  are  always  regarded  by  the  federal  coorts, 
no  less  than  by  the  state  coorts  themselves,  as  aothoritative  decla- 
ration of  what  the  law  is.  Bnt  where  the  law  has  not  been  thos 
settled,  it  is  the  right  and  doty  of  the  federal  coorts  to  exercise 
their  own  lodgment ;  as  they  also  always  do  in  reference  to  the 
doctrines  oi  commercial  law  and  general  jorisprodence.  So,  when 
contracts  and  transactions  have  been  entered  into,  and  rights  have 
accroed  thereon  onder  a  particolar  state  of  the  decisions,  or  when 
there  has  been  no  decision  of  the  state  taibonals,  the  federal  coartB 

Eroperly  claim  the  right  to  adopt  their  own  interpretation  of  the 
LW  applicable  to  the  case,  althoogh  a  different  interpretation  may 
be  adopted  by  the  state  coorts  after  soch  rights  have  accroed.  Bot 
even  in  soch  cases,  for  the  sake  of  harmony  and  to  avoid  confosien, 
the  federal  coorts  will  lean  towards  an  agreement  of  views  with 
the  state  coorts  if  the  qoestion  seems  to  them  balanced  with  doobt. 
Acting  on  these  princioles,  f  oonded  as  they  are  on  comity  and  good 
sense,  the  coorts  of  the  United  States,  withoot  sacrificing  uieir 
own  dignity  as  independent  tribonals,  endeavor  to  avoid,  and  in 
most  cases  do  avoid,  any  onseemly  conflict  with  the  well-Ksonsidered 
decisions  of  the  state  coorts.     As,  however,  the  very  object  of 

S'ving  to  tiie  national  coorts  jnrisdiction  to  administer  the  laws  of 
e  states  in  controversies  between  citizens  of  different  states  was 
to  institote  independent  tribonals,  which,  it  might  be  soppoeed, 
woold  be  onaffected  by  local  prejodices  and  sectional  views,  it 
woold  be  a  dereliction  oi  their  doty  not  to  exercise  an  independent 
jodgment  in  cases  not  foreclosed  by  previoos  adjndication.  As 
this  matter  has  received  oor  special  consideration,  we  have  endea- 
vored thos  briefly  to  state  oor  view  with  distinctness,  in  order  to 
obviate  any  misapprehensions  that  may  arise  from  langoage  and 
expressions  osed  in  previoos  decisions.  The  principal  cases  bear- 
ing opon  the  sobject  are  referred  to  in  the  margin,  bnt  it  is  not 
deemed  necessary  to  discoss  them  in  detail.  McKeen  v.  Delancy's 
Lessee,  5  Cranch,  12 ;  Polk's  Lessee  v.  Wendell,  9  Cranch,  98 ; 
Thatcher  v,  Powell,  6  Wheat  127;  Preston's  Heirs  v.  Bowmar,  Id. 
581;  Daly  v.  James,  8  Wheat.  495;  Elraendorf  v.  Taylor,  10 
Wheat.  159-165;  Shelby  v.  Goy,  11  Wheat.  367;  Jackson  v. 
Chew,  12  Wheat.  167, 168 ;  Follerton  v.  Bank  U.  S.,  1  Pet.  614; 
Gardner  v.  Collins,  2  Pet  85;  U.  S.  v.  Morrison,  4  Pet  136; 
Green  v.  Neal's  Lessee,  6  Pet  295,  300 ;  Groves  v.  Slaoghter,  15 
Pet  497 ;  Swift  v.  Tyson,  16  Pet.  18-20 ;  Carpenter  v.  Washing- 
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ton  Id8.  Co.,  Id.  511 ;  Carroll  v.  Sofford,  8  How.  460 ;  Lane  v. 
Vick,  Id,  476 ;  Eowan  v.  RunnelB,  6  How.  139 ;  Smith  v,  Ker- 
nochan,  7  How.  219 ;  Nesmith  v.  Sheldon,  Id.  818  ;  Williamson  v. 
Berry,  8  How.  658,  559 ;  Van  Eensselaer  v.  Kearney,  11  How. 
318 ;  Webster  v.  Cooper,  14  How.  504 ;  Ohio  Life  and  Trust  Co. 
V.  De  Bolt,  16  How.  481,  432 ;  Beauregard  v.  New  Orleans,  18 
How.  500-503 ;  Watson  v.  Tarpley,  Id.  519 ;  Pease  v.  Peck,  Id. 
598,  599 ;  Morgan  v.  Cnrtenius,  20  How.  1 ;  LeM;xie  v.  Egery,  24 
How.  266 ;  Suydam  v.  Williamson,  Id.  433 ;  S.  0.,  6  Wdl.  736 ; 
LeflSngwell  v.  w  arren,  2  Black,  603 ;  Mercer  Co.  v.  Hacket,  1  Wall. 
95,  96 ;  Gelpcke  v.  CSty  of  Dubuque,  Id.  175 ;  Seybert  v.  Pitts- 
burgh, Id.  273,  274 ;  Havemeyer  v.  Iowa  City,  8  W  all  294,  303 ; 
Thomson  v.  Lee,  Id.  330 ;  330 ;  Christy  v.  Pridgeon,  4  Wall.  203  ; 
Mitchell  V.  Burlington,  Id.  274,  275 ;  Lee  Co.  v.  Kogers,  7  Wall. 
183-187;  Butz  v.  Muscatine,  8  Wall.  583 ;  City  v.  Lamson,  9  Wall. 
485;  Olcott  v.  Sup'rs  of  Fond  du  Lac,  16  Wall.  678 ;  Sup'rs  v. 
U.  S.,  18  WaU.  81,  82 ;  Boyce  v.  Tabb,  Id.  548 ;  Township  of  Pine 
Grove  v.  Talcott,  19  Wall.  677  ;  Elmwood  v.  Marcy,  92  U.  S.  294 ; 
State  Eailroad  Tax  Cases,  Id.  617 ;  Ober  v.  Gallagher,  93  U.  S. 
207;  Ottawa  v.  Perkins,  94  U.  S.  260,  267,  268 ;  Davie  v.  Briggs, 
97  U.  S.  637,  638;  Fairfield  v.  Gallatin  Co.,  100  U.  S.  47,  55; 
Gates  V.  Bank  of  Montgomery,  Id.  245 ;  Douglas  v.  Pike  Co.,  101 
TJ.  S.  686,  687;  Barrett  v.  Holmes,  102  U.  S.  655;  Town  of 
Thompson  v.  Perrine,  103  TJ.  S.  816 ;  Same  Case,  Oct.  Term,  1882^ 
1  Sup.  Ct.  Eep.  564,  568.  [106  U.  S.] 

In  the  present  case,  as  already  observed,  when  the  transactions  in 
questions  took  place,  and  when  the  decision  of  the  Circuit  Court 
was  rendered,  not  only  was  there  no  settled  constiTiction  of  the 
statute  on  the  point  under  consideration,  but  the  Missouri  cases 
referred  to  arose  upon  the  identical  transactions  which  the  Circuit 
Court  was  called  upon,  and  which  we  are  now  called  upon,  to  con- 
sider. It  can  hardly,  be  contended  that  the  federal  court  was  to 
wait  for  the  state  courts  to  decide  the  merits  of  the  controversy 
and  then  simply  register  their  decision ;  or  that  the  judgment  of 
the  Circuit  Court  should  be  reversed  merely  because  the  state  court 
has  since  adopted  a  different  view.  If  we  could  see  fair  and  rea- 
sonable ground  to  acquiesce  in  that  view,  we  should  gladly  do  so ; 
but  in  the  exercise  of  that  independent  judgment  which  it  is  our 
duty  to  apply  to  the  case,  we  are  forced  to  a  different  conclusion. 
The  cases  of  Pease  v.  Peck,  18  How.  598,  and  Morgan  v.  Curte- 
nius,  20  How.  1,  in  which  the  opinions  of  the  court  were  delivered 
by  Mr.  Justice  Grier,  are  precisely  in  point. 

The  cardinal  position  assumed  by  the  state  court  is  that,  inas- 
much as  certificates  of  stock  were  in  fact  issued  to  and  accepted 
by  J.  &  W.  Seli^an,  and  they  voted  on  the  stock,  they  are  abso- 
lutely estopped  from  denying  that  they  are  the  owners  of  the  stock, 
subject  to  ail  the  liabilities  incident  to  that  relation ;  and  that  ttxej 
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cftimot  have  t&e  benefit  of  the  exception  accorded  by  the  law  to 
those  who  hold  Btock  as  ooUatenJ  security,  becanse,  as  the  court 
holds,  that  exemption  only  applies  to  those  who  have  receiTcd  stock 
in  that  way  from  some  stocldiolder  who  can  be  made  liable  as  a 
stockholder,  and  not  to  those  who  have  received  stock  frcHn  the 
corporation  itself  by  way  of  collateral  secnrity. 

The  first  position,  that  the  acceptance  of  tke  stock,  and  Yoting 
upon  it,  absolutely  precluded  the  defendants  from  denying  thai 
they  are  owners  of  the  stock,  has  been  already  considered.  The 
great  mass  of  authorities  relied  on  by  the  Supreme  Court  of  Mis- 
souri, on  this  part  of  the  case,  En^hsh  as  well  as  American,  are 
cases  in  which  parties  have  been  held  as  corporators  or  assodates 
as  between  themselves  and  the  corporation,  and  upon  that  footing 
have  been  held  responsible  to  creditors  when  the  rights  of  credi- 
tors  have  been  in  question.  We  think  that  we  have  suffidentlj 
shown  that  these  athorities  cannot  govern  the  case  in  hand  if  any 
efiect  is  to  be  given  to  the  law  oi  Missouri,  exempting  from  per- 
sonal liability  those  who  hold  stock  in  a  fiduciary  character,  or  by 
way  of  collateral  security.  We  will,  therefore,  briefly  examine  the 
other  position,  that  this  law  does  not  apply  to  those  who  receive 
stock  as  collateral  security  from  the  corporation  itself. 

The  argument  that  the  exemption  from  liability  in  cases  of  stock 
held  as  collateral  security  applies  onl  v  to  those  who  have  received 
it  from  third  persons  who  were  stodmolders,  and  who  can  be  pro- 
ceeded against  as  such,  seems  to  us  unsound,  and  contrary  both  to 
the  wor<&  and  the  reason  of  the  law.  It  takes  for  granted  that 
stock  cannot  be  received  as  collateral  security  from  the  corporation 
itself  and  still  belong  to  the  corporation,  and  yet  we  know  that 
such  transactions  are  very  common  in  the  business  of  this  country. 
The  words  of  the  statute  are  positive,  and  relate  to  all  holders  of 
stock  for  collateral  security.  They  are  as  follows:  ^^ISo  person 
holding  stock  in  any  such  company  as  executor,  administrator, 
guardian,  or  trustee,  and  no  person  holding  such  stock  as  collateral 
security,  shall  be  personally  subject  to  any  liability  as  stockholder 
of  such  company.''  The  reason  of  this  law  is  derived  from  the 
gross  injustice  of  making  a  person  liable  as  the  owner  of  stock 
when  he  only  holds  it  in  trust  or  by  way  of  security,  and  from  the 
inexpediency  of  putting  a  clog  upon  this  species  of  property,  which 
will  nave  the  efEect  of  making  it  unavailable  to  the  owner,  or  of 
deterring  prudent  and  responsible  men  from  accepting  positions  of 
trust  where  any  such  property  is  concerned.  It  seems  to  us  that 
not  only  the  law,  but  the  reason  upon  which  it  is  founded,  applies 
to  the  holders  of  stock  as  collateral  security,  whether  received  mm 
an  individual  or  from  the  corporation  itself.  It  is  argued,  how- 
ever, that  the  remaining  words  of  the  law  are  repu£:nant  to  this 
view.    These  words  are  as  foUows:  ^ 

^'  But  the  person  pledging  such  stock  shall  be  considered  as  hold- 
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ing  the  saipe,  and  shall  be  liable  as  a  stockholder  accordingly,  and 
the  estates  and  f  ands  in  the  hands  of  snch  executor,  administrator, 
guardian,  or  trustee,  shall  be  liable,  in  like  manner  and  to  the  same 
extent,  as  the  testator  or  intestate,  or  the  ward  or  person  interested 
in  such  fund,  would  have  been  if  he  had  been  living  and  compe- 
tent to  act,  and  held  the  stock  in  his  own  name." 

The  argument  is  that  these  words  implv  that  there  must  always 
be  some  person  or  estate  to  respond  for  tlie  stock  or  else  the  ex- 
emption cannot  take  effect  The  obvious  answer  is  tiiat  this  clause 
fixes  the  liability  upon  the  pledgor  as  a  stockholder,  where  there 
is  a  pledgor  who  can  be  made  liable  in  that  character.  When  the 
corporation  pledges  its  own  stock  as  collateral  security,  though  it 
cannot  be  proceeded  against  as  a  stockholder  eo  nomine,  the  reason 
is  because  it  is  primary  liable,  before  all  stockholders,  for  all  its 
debts.  In  such  a  case  the  clause  last  quoted  would  not  strictly 
apply  to  it ;  but  the  holder  of  its  stock  as  collateral  security  would 
be  within  both  the  letter  and  the  spirit  of  the  first  clause.  It  is 
supposed  that  some  fiagrant  injustice  would  ensue  if  there  was  not 
some  one  who  could  be  reached  as  a  stockholder  in  every  case  of 
stock  pledged  as  collateral  securitv ;  hence,  stock  pledged  by  the 
corporation  itself  must  be  regarded  as  belonging  to  the  pledgee, 
though  no  other  pledgee  of  stock  is  treated  in  this  way.  Where  is 
the  justice  of  this  ?  Why  should  the  stock  be  necessarily  consi- 
dered as  belonging  to  some  one  besides  the  corporation  itself?  Is 
any  one  harmed  by  considering  the  corporation  as  its  true  owner! 
If  the  stock  had  not  been  issued  as  collateral  security,  it  would  not 
have  been  issued  at  all;  it  would  not  have  been  in  existence* 
Would  the  creditors  have  been  any  better  off  in  such  case?  They 
are  better  off  by  the  issue  of  the  stock  as  collateral,  because  the 
general  assets  of  the  company  have  received  the  benefit  of  the 
moneys  obtained  by  means  ox  the  pledge.  The  more  closely  the 
matter  is  examined,  the  more  unreasonable  it  seems  to  deny  to  a 
pledgee  of  the  corporation  the  same  exemption  which  is  extended 
to  the  pledgee  of  third  persons.  We  thiuK  that  the  one  equally 
with  the  omer  is  protected  by  the  express  words  and  true  spirit  of 
the  law. 

We  might  pursue  the  subject  further,  and  examine  in  detail  the 
suggestions  and  authorities  adduced  by  the  learned  court  which 
decided  the  cases  of  Griswold  v.  Seligman  and  Fisher  v.  Seliffman, 
but  it  is  unnecessary.  What  we  have  said  is  suflScient  to  indicate 
substantially  the  grounds  on  which  we  feel  obliged  to  dissent  from 
its  conduions.  £i  our  judgment  the  facts  found  by  the  court 
below  make  out  a  clear  case  of  stock  held  in  trust  and  by  way  of 
collateral  security  only,  and  the  judgment  rendered  thereon  was 
correct. 

Judgment  affirmed. 

See  note,  4  Am.  &Eng.  B.  B.  Gas.  884. 
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FiBHEB,  Appellant, 

V. 

SsLiaMAK. 

(70  Mimawri  BeporUf  18.) 

To  suBUm  a  claim  of  a  right  by  contract  to  yote  stock  in  a  oorpontion 
without  incurring  the  obligationB  of  a  stockholder,  it  must  appear  that  at  the 
time  the  stock  was  voted  there  was  a  contract  in  force  authorizing  the  holder  to 
▼ote  it.  Hence,  where  a  corporation  depNOsited  its  own  unpaid  and  unsab- 
scribed  stock  with  a  baiJdng  firm  as  security  for  adTances  to  the  corporation, 
to  be  held  by  the  firm  for  the  period  of  one  year,  but  with  no  proTision  for 
▼oting  the  stock,  and  after  the  lapse  of  the  year  the  firm  did  yote  it  md 
thereby  elected  their  own  board  of  directors  and  so  ultimately  obtained  com- 
plete control  of  the  corporation;  Eield,  that  they  thereb]^  brought  themseliei 
within  the  rule  of  liabifity  laid  down  in  Griswold  «.  Seugman,  72  Mo.  110. 

One  who  would  be  estopped  to  deny,  as  against  a  corporation,  that  he  is  a 
stockholder  thereof,  will  also  be  held  estopj^  as  against  a  judgment  credi- 
tor of  the  corporation. 

No  person  will  be  regarded  as  holdin^^  stock  as  a  '^  trustee"  or  by  way  of 
'* collateral  security,*'  within  the  meaning  of  section  9,  Wagner^s  Statutes, 
page  801,  and,  therefore,  exempt  from  liability  as  a  stockholder,  unless  it 
nas  come  into  his  possession  by  original  subscription  as  trustee  for  some 
person  other  than  the  corporation,  or  by  deriTative  title  as  trustee,  or  by  way 
of  coUatend  security  after  it  has  already  been  iraued  by  the  corporation,  m 
the  ordinary  course  of  business. 

Courts  will  be  sedulous  in  their  endeaTors  to  defeat  idl  schemes  and  con- 
triTances  whereby  parties  may  seek  to  receiye  and  enjoy  the  benefits  and 
privileges  incident  to  the  position  of  a  stockholder  and  at  the  same  time  to 
DC  exonerated  from  the  burdens  imposed  by  law. 

Appeal  from  St  Lonifi  Oonrt  of  Appeals. 
Hevebsed. 

This  was  a  proceeding  by  motion  nnder  the  statute  by  Fisher, 
claiming  as  a  judgment  creditor  of  the  Memphis,  Carthage  & 
Northwestern  Kailroad  Company,  an  insolvent  corporation,  for 
execution  against  Joseph  Seligman,  an  allied  stockholder  of  the 
corporation.  The  circuit  court  ordered  execution  to  issue,  and 
from  this  judgment  Seligman  appealed  to  the  St.  Louis  court  of 
appeals,  which  reversed  the  judgment  and  remanded  the  cause. 
!^^m  this  latter  judgment  Fisher  appealed  to  this  court. 

The  evidence  given  on  the  trial  showed  the  following  state  of 
facts :  On  the  15th  day  of  May,  1874,  plaintiflE  obtained  judgment 
for  $2,450  against  the  railroad  company  on  an  indebtedness  which 
accrued  January  21st,  1874.  The  company  was  then  and  ever 
afterward  continued  to  be  insolvent.    It  was  organized  under  the 

feneral  railroad  law  with  a  capital  stock  of  $10^000,000.    Joseph 
eligman  was  a  member  of  the  firm  of  J.  &  W .  Seligman  &  Co., 
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bankers,  of  Kew  York.  On  the  14th  day  of  March,  1872,  this  firm 
entered  into  a  contract  with  the  railroad  company, which  after  recitinfi* 
that  the  road  had  been  graded,  bridged  and  tied,  and  the  right  cS 
way  obtained  for  twenty-seven  miles,  appointed  Seligman  &  Co., 
financial  agents  for  the  negotiation  of  the  first  mortgage  thirty- 
year  bonds  of  the  company,  with  a  stipulation  on  their  part  to 
make  certain  advances  of  cash  to  be  used  in  completing  the  road; 
in  consideration  of  which  the  company  agreed  to  deposit  with  them 
for  sale  its  entire  issue — 6,000,000 — of  bonds,  and  also  a  majority 
of  the  capital  stock  which  it  was  authorized  to  issue,  the  stock  to 
remain  in  their  control  for  one  year  at  least.  It  was  further 
stipulated  that  in  the  event  that  oy  some  cause  unforseen  Selig- 
man &  Co.,  should  not  succeed  in  the  negotiation  of  said  bon(£, 
or  any  part  of  them,  within  twelve  months,  the  railroad  company 
should  repay  all  sums  of  money  advanced  with  interest,  and 
addition  thereto  a  commission  of  two  and  a  half  per  cent  on  aU 
bonds  returned  by  Seligman  &  Co. 

To  carry  out  tiiis  agreement,  a  deed  of  trust  was  executed  on 
May  1st,  1872,  to  Jesse  Seligman  and  ode  Stewart,  as  trustees, 
conveying  the  road  and  all  its  property  and  franchises,  to  secure 
bonds  to  the  amount  of  $1,900,000.  This  deed  provided  that  in 
case  of  default  of  interest  the  property  conveyed  snould  be  surren- 
dered to  the  trustees  or  demand.  A  certificate  of.,  stock,  dated 
May  28th,  1872,  issued  to  J.  &  W.  Seligman  for  60,000  shares  in 
the  Memphis,  Carthage  &  Northwestern  Railroad  Company  of 
$100  each,  was  produced  on  the  trial  from  the  possession  of  Selig- 
man ;  as  to  which  he  testified  that  this  stock  was  not  paid  for,  or 
subscribed  for,  but  issued  as  paid-up  stock,  in  order  tnat  his  firm 
might  control  the  management  of  the  company  and  the  election  of 
ofiicers.  This  certificate  was  issued  in  accordance  with  a  resolution 
of  the  board  of  directors  ordering  that,  in  making  ne^tiations 
with  the  Seligmans,  certificates  for  a  majority  of  the  stock  oe  issued 
to  them,  to  hold  in  trust  for  a  period  of  twelve  months.  It  was 
admitted  that  only  $800,000  worth  of  bonds  were  issued,  of  which 
the  Seligmans,  having  made  large  advances  on  the  bonds,  became 
owners  to  the  amount  of  $400,000.  Then,  in  1873,  at  a  meeting 
of  the  Seligmans  and  other  bondholders  in  New  York,  at  which 
Judge  Baker  was  present,  it  was  agreed  that  Baker  should  become 
a  director  and  president,  with  a  view  to  protecting  the  bondholders. 
A  proxy  was  accordingly  made  out  by  the  Seli^ans  and  handed 
to  baker,  which  proxy  was  voted  by  Mr.  Blow  for  the  Seligmans 
at  the  annual  election  in  March,  1874,  at  which  election  leaker 
named  the  ticket,  Seligman  being  named  as  one  of  the  directors 
and  Baker  as  another.  The  ticket  was  elected ;  Judge  Baker  then 
became  president.  Baker  testified  that  the  Seligmans  knew,  in  a 
general  way,  of  these  acts,  and  that  from  the  time  of  his  connection 
with  the  road  to  the  foreclosure  of  the  mortgage,  the  road  was  con- 
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trolled  by  the  6,000,000  of  stock  issued  to  the  Seligmans.  Dnrin^ 
the  ten  months  that  Jnd^  Baker  was  president  of  the  road,  he  did 
not  appl^  its  earnings  to  the  payment  of  interest.  The  newly 
elected  directors  held  only  one  meeting,  which  was  held  in  October, 
1874,  imder  the  presidency  of  Jndge  Baker ;  at  which  meeting 
they  did  only  one  thing,  that  is,  they  turned  over  the  road  to  the 
trustees  in  the  mortgage  for  non-payment  of  interest.  The  stock 
book  of  the  road,  whidi  contained  merely  the  list  of  stockholders, 
without  the  number  of  shares,  showed  the  namer  J.  &  W.  SeUg- 
man  as  stockholders.    The  transfer  book  has  the  following  entiy : 


J.  &  W.  Seligman.  New  York,  N.  Y.        May  29th,  1862. 

MO.    or  BBAJBMB.  '  AMOCVT   IN  D0LLAX8. 

60,000.    Sixty  Thousand.  6,000,000.    Six  Million. 

(Held  in  Escrow 

These  books  were  kept  in  obedience  to  the  requirements  of  the 
corporation  law  of  the  State.    Wag.  Stat.,  300,  §  8. 

Joseph  Shippen  for  appellant. 

This  case  is  governed  oy  the  case  of  Griswold  v.  Seligman,  72 
Mo.  110,  and  the  numerous  authorities  therein  cited.  Defendants 
became  and  were  stockholders  in  said  railroad  company,  and  in  all 
respects  liable  as  such,  despite  their  secret  agreements.  Thompson 
on  Stockholders,  §§  124, 129 ;  Kansas  City  Hotel  Co.  v.  Harris,  51 
Mo.  464 ;  Kansas  City  Hotel  Co.  v.  Hunt,  67  Mo.  126 ;  Burke  v. 
Smith,  16  Wall.  390 ;  Sawyer  v.  Hoag,  17  Wall.  610 ;  Upton  v. 
Tribilcock,  91  TJ.  S.  45 ;  Sanger  v.  Upton,  91  U.  S.  56 ;  Webetw 
V.  Upton,  91  U.  S.  67 ;  In  re  Empire  City  Bank,  18  N.  Y.  199 ; 
Hatch  V.  Dana,  101  U.  S.  206  ;  County  of  Morgan  v.  Allen,  108 
U.  S.  498.  Defendants'  conduct  and  acts  estop  Siem  from  making 
the  defenses  herein  attempted.  (1)  By  acceptmg  and  holding  saia 
absolute  and  unconditional  certificate.    Thompson  on  Stockholders, 

105, 161, 171 ;  Upton  v.  Tribilcock,  91  U.  S.  48 ;  Upton  v. 
Inglehart,  3  Dill.  496 ;  Pickering  v.  Templeton,  2  Mo.  App.  434 ; 
Van  Cott  V.  Van  Brunt,  2  Ab.  l^w  Cas.  283.  (2)  By  votingsaid 
60,000  shares  of  stock.  Thompson  on  Stockholders,  §  160 ;  1  Wag. 
Stat.,  sub.  5,  §  6,  p.  300 ;  In  re  Eeciprocity  Bank,  22  N.  Y.  17 ; 
Eaton  V.  Aspinwall,  19  N.  Y.  119  ;  Upton  v.  Tribilcock,  91  U.  S. 
48.  (3)  By  electing  himself  a  director,  and  accepting  and  holding 
such  position.  1  wag.  Stat.,  p.  299,  §  6.  Section  771,  Eevised 
Statutes  1879,  has  no  application  to  this  case.  Thompson  on  Stock- 
holders, §  224 ;  Stover  v.  Flack,  30  N.  Y.  70  ;  Johnston  v.  Laflin, 

6  Cent.  L.  J.  133 ;  Pullman  v.  Upton,  96  D.  S.  828 ;  National 
Bank  v.  Case,  99  U.  S.  628 ;  Brewster  v.  Hartley,  87  Cal.  15 ; 
Wheelock  v.  Kost,  77  HI.  296 :  Hale  v.  Walker,  31  Iowb,  844 ;  s.  c, 

7  Am.  Kep.  137;  Adderly  v.  Storm,  6  Hill  (N.  Y.)  624;  Holyoke 
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Bank  v.  Bnraham,  11  Cush.  183 ;  In  re  Empire  City  Bank,  18  IT» 
T.  199 ;  Rosevelt  v.  Brown,  11  K  T.  148 ;  Newry  Ey.  do.  v. 
Mofifi,  14  Beav.  64. 

John  P.  Ellis  for  appellant, 

The  control  of  a  corporation  can  never  be  legally  surrendered  to 
its  creditors,  secured  or  unsecured.  Where  one,  whether  creditor 
or  not,  contracts  with  a  corporation  for  its  control  through  the  use 
of  a  majority  of  its  stock,  receives  the  stock  with  the  intention  of 
using  it  for  that  purpose,  afterward  so  uses  it,  and  thereby  acquires 
full  corporate  control,  he  has  deliberately  done  that  which  can  be 
done  only  by  a  stockholder.  Having  bargained  for,  used  and  en- 
joyed the  privile^  of  a  stockholder,  he  ought  to  be  held  to  a 
stockholder's  liability.  One  who  holds,  uses  and  votes  stock  for 
his  own  benefit,  holds  the  stock  cum  onere,  and  to  the  extent  of  his 
interest  is  individually  liable  to  the  creditors  of  the  corporation 
whose  stock  he  so  uses.  Maguire's  case,  3  DeG.  &  Sm.  31 ; 
Bonn's  case,  2  DeG.  F.  &  J.  295  ;  St.  Charles  Manfg.  Co.  v.  Brit- 
ton,  8  Mo.  App.  290 ;  Webster  v.  Upton,  1  Otto,  68 ;  Sawyer  v. 
Upton,  Otto,  56 ;  Upton  v.  Tribilcock,  1  Otto,  45 ;  Ee  Bachman, 
12  B.  B.  223 ;  Sagory  v.  Dubois,  3  Sandf .  Ch.  466 ;  Sawyer  v. 
Hoag,  17  WaU.  610 ;  Wheelock  v.  Kost,  77  HI.  296 ;  Pullman  v. 
Upton,  6  Otto,  328 ;  Am.  Ev.  Frog  Co.  v.  Haven,  101  Mass.  398  ; 
Farrar  v.  Walker,  3  Dill.  606 ;  SchaeflEer  v.  Mo.  Home  Ins.  Co.,  46 
Mo.  248 ;  Adderly  v.  Storm,  6  Hill,  624 ;  Smith  v,  Heidecker,  39 
Mo.  157.  It  may  be  true  that  defendant  could  not  have  compelled 
the  railroad  company  to  permit  him  to  vote  his  stock.  But  the 
company  waived  objection,  accepted  the  defendant  as  a  legal  stock* 
holder,  and  gave  him  full  control  of  the  corporation.  Under  these 
circumstances  the  defendant  cannot  be  heard,  even  against  the  cor* 
poration,  to  dispute  his  conduct  as  a  stockholder,  much  less  against 
a  creditor.  HoJyoke  Bank  v.  Goodman  Paper  Manfg.  Co.,  9  Cush. 
576;  Kansas  City  Hotel  Co.  v.  Hunt,  57  Mo.  126;  Kansas  City 
Hotel  Co.  V.  Harris,  51  Mo.  464 ;  Barrett  v.  Schuyler  Co.,  44  Mo. 
197 ;  Piscatagua  Ferry  Co.  v.  Jones,  39  N.  H.  491.  The  accept- 
ance and  holding  of  a  certificate  of  shares  in  an  incorporation  makes 
the  holder  liable  to  the  responsibility  of  a  shareholder.  In  this 
case,  in  addition,  the  name  of  defendant's  firm  appeared  in  the  list 
of  stockholders  required  to  be  kept  by  the  statute.  1  Wag.  Stat.^ 
p.  300,  § 6;  McLaughlin  v.  Detroit  E.  K.  Co.,  8  Mich.  100 ; .Hol- 
Drook  V.  N.  J.  Zinc  Co.,  57  N.  Y.  616 ;  Pullman  v.  Upton,  6  Otto, 
328 ;  Upton  v.  Tribilcock,  1  Otto,  47, 48 ;  Rosevelt  v.  Brown,  1  Ker- 
nan  151 ;  Holyoke  Bank  v.  Bumham,  11  Cush.  183 ;  Johnson  v. 
Somerville  Dyeing,  etc.,  Co.  15  Gray,  219 ;  Hoagland  v.  Bell,  36 
Barb.  57 ;  R  &  W.  Turnpike  Co.  v.  V an  Ness,  2  Cranch  C.  C.  449 ; 
Trumbull  v.  Payson,  5  Otto,  418.  The  actual  delivery  of  stock 
cats  oul  the  defense  that  it  was  in  escrow.  Wight  v.  Shelby  R. 
B.  Co.,  16  B.  Mon.  4.    A  false  entry  upon  the  corporate  books, 

9  A.  &  B.  R  Caa— 48 
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ID  respect  to  the  ownership  of  stock  will  not  avail  the  real  owner  aB 
a  defense  against  creditors.  Castleman  v.  Holmes,  4  J.  J.  Mareh, 
1 ;  Boman  v.  Fry,  6  J.  J.  Marsh,  634 ;  Sanger  v.  Upton,  1  Otto 
60 ;  Ohaffin  v.  Cummings,  37  Me.  76 ;  Harvey  v.  Kay,  9  B.  &  C. 
356 ;  Adderly  v.  Storm,  6  Hill,  624 ;  Schaeffer  v.  Ins.  Co.,  46  Mo. 
348 ;  Thorp  v.  Woodhnll,  1  Sandf .  Ch.  411 ;  Oorwith  v.  Culver,  69 
111.  602 ;  Buggies  v.  Brock,  6  Hun  (N,  T.),  164. 

Section  9,  page  301,  1  Wagner's  Statutes,  being  section  771  Be- 
vised  Statutes  1879,  is  by  its  terms  applicable  only  to  cases  where 
some  one  other  than  the  corporation  remains  liable  to  the  creditorB. 
8o  in  case  of  collateral  security,  ^^  the  person  pledging  such  stock 
shall  be  considered  as  holding  the  same,  and  shall  be  liable  as  a 
stockholder ;"  and  in  case  of  a  trust,  ^'  the  estate  and  funds  in  the 
hands  of  sudi  ....  trustee  shall  be  liable."  It  is  absurd  to  attri- 
bute the  intention  to  the  legislature  of  making  the  corporation 
liable  as  a  stodkholder^  for  it  cannot  be  its  own  stockholder. 
American  By.  Frog  Co.  v.  Haven,  101  Mass.  398 ;  s.  c,  3  Am. 
Eep.  377 ;  Dayton  &  Cin.  B.  B.  Co.  v.  Hateh,  1  Disney,  84;  State 
V.  $mith,  48  V  t.  266 ;  Ex  parte  Holmes,  S  Cow.  426 ;  Brewster  «. 
Hartley,  37  CaL  16 ;  Wheelock  v.  Kost,  77  IlL  296 ;  Pulhnan  «. 
Upton,  6  Otto,  328 ;  Johnston  v.  Laflin,  103  U.  S.  800.  Moreoyer, 
this  stock  was  never  pledged  as  collateral  security ;  no  rights  of 
pled^  were  vested  in  the  pledgee^  no  power  of  sale  or  other  dis- 
position* The  deposit  of  stock  was,  in  the  answer,  ^'  to  enable  the 
defendant  to  control  the  organization  of  the  corporation  and  the 
election  of  its  officers."  It  is  impossible  to  conceive  of  the  control 
of  a  corporation  being  held  as  collateral  security,  md  to  understand 
how  the  stock,  which  acconiplishes  this  control,  has  no  owner  or 
holder  The  protection  of  the  creditor  is  the  paramount  object  the 
legislature  haa  in  view,  and  the  act  ought  to  receive  such  constmo- 
tion  as  will  best  accomplish  this  purpose.  Hager  v.  Cleveland,  36 
Md.  491.  Outside  the  operation  of  this  statute,  the  law  is  well 
settled  that  the  ostensible  owner  of  stock  is  liable  to  the  crediton, 
notwithstanding  he  may  in  fact  have  held  only  in  trust,  or  as  col- 
lateral security.  Pullman  v.  IJpton,  6  Otto,  328 ;  Holyoke  Bank 
V.  Bumham,  11  Cush.  181 ;  Albert  v.  Savings  Bank,  1  Md.  C9l 
407 ;  Matter  of  Empire  Ci^  Bank,  18  N.  Y.  210 ;  Brewster  v. 
Sime,  42  CaL  139.  But  supposing  section  9  does  apply  to  die 
case  at  bar,  and  the  Seligmans,  as  trustees  or  pledgees,  are  not  lia- 
ble, still  they  were  trustees  or  pledgees  for  themselves  to  the 
amount  of  at  least  $400,000,  to  which  extent  they  are  expressly 
charged  by  the  statute  with  the  payment  of  corporation  debts. 

Harding  &  BuUer  and  B.  E.  xtombauer,  for  respondent. 

There  never  was  a  contract  between  defendant  and  the  corporar 
tion  making  defendant  a  stockholder.  Brewster  v.  Hartley,  37 
Cal.  16  ;  Seymour  v.  Sturgess,  26  N.  Y.  134^  145 ;  Pittsbuiyh  and 
S.  S.  R.  Co.  V.  Oazzam,  32  Pa.  St.  340.    And  defendant  can  sho^ 
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aliunde  the  stock  certificate,  and  even  the  books  of  thecorporatioii) 
under  what  circumstances  the  cei*tificate  was  issued  to  J .  &  W. 
Seligman  &  Co.  McMahon  v.  Macy,  51  N.  Y.  155,  161 ;  Tonica, 
etc.  K.  R.  Co.  V.  Stein,  21  111.  96,  98:  Lathrop  v.  Kneeland,  46 
Barb.  432,  438 ;  Jones  v.  Portsmouth  B.  R.  Co.,  32  N.  H.  544 ; 
Pittsburgh,  etc.,  B.  B.  Co.  v.  Stewart,  41  Pa.  St.  54.  Defendant 
is  not  estopped  from  asserting  that  he  is  and  was  not  a  stockholder, 
no  act  of  his  having  induced  plaintiff  to  alter,  injuriously  to  him- 
self, his  previous  condition.  Bigelow  on  Estoppel,  p.  473,  560 ; 
Welland  Canal  Co.  v.  Hathaway,  8  "Wend,  480 ;  Howard  v.  Hud- 
Bon,  2  El.  <&  B.  1 ;  Kinney  v.  Famsworth,  17  Conn.  355 ;  Cum- 
raings  V.  Webster,  43  Me.  192 ;  Heath  v.  Derry  Bank,  44  N.  H. 
174 ;  Brown  v,  "Wheeler,  17  Conn.  345.  The  proceeding  is  statu- 
tory and  in  dero^tion  of  the  common  law.  The  plaintifE  must 
establish  that  defendant  is  liable  under  the  statute,  which  he  has 
failed  to  do.  1  Wag.  Stat.,  p.  301,  §  9 ;  McMahon  v.  Macy,  51  N. 
T.  156, 161 :  Skouten  v.  Wood,  57  Mo.  382. 

Broadheaa,  Slayback  &  Hauessler,  also  for  respondent. 

It  requires  the  assent  of  the  corporation  before  an  individual 
-can  become  a  member  of  it,  and  this  generally  must  be  done  either 
bv  subscription  to  the  stock  of  the  corporation,  or  by  a  transfer  to 
Imn  on  its  books,  and  with  its  consent.  In  no  other  wav  can  an 
individual  become  a  member  of  the  body  corporate,  and  it  is  only 
as  such  a  member  of  the  body  corporate  that  our  statute  inten<js 
that  he  should  be  held  liable  for  the  debts  of  the  corporation.  It 
is  true  that  a  man  may  so  act  in  regard  to  third  persons,  as  to  be 
estopped  from  denying  that  he  is  a  member  of  the  .corporation, 
and  mble  as  such,  but  in  that  case  he  must  have  so  acted  as  to 
isause  third  persons  to  incur  liabilities,  or  sustain  losses,  upon  the 
idea  that  he  is  a  member. 

I. 

Shebwood,  0.  J. — ^In  the  case  of  Griswold  v.  Seligman,  72  Mo. 
110,  the  legal  points  involved  in  the  present  recora  were  fully 
^discnissed,  and  tne  rulings  there  made  are  decisive  of  the  case  be- 
fore UB.  Inasmuch,  however,  as  those  points  have  been  re-argued 
in  this  instance,  we  have  thought  best  to  so  say  somewhat  more 
<*onoeming  them. 

It  was  conceded  in  argument,  by  counsel  for  defendants,  that 
if  a  party  without  any  contract  therefor,  assumes  the  attitude 
and  privileges  of  a  stockholder ;  assuming  unwarrantably  the  ex- 
ercise  of  such  privileges ;  assumes  to  vote  as  a  stockholder,  that 
thereby  he  will  take  upon  himself  all  the  burdens  and  liabilities 
incident  to  such  a  position.  But  the  contention  is  made  that  here 
there  was  a  written  contract  entered  into  between  the  corporation 
and  J.  &  W.  Seligman  &  Co.,  of  which  firm  Joseph  Seligman  was 
a  member.    The  record  shows  there  was  indeed  a  contract  entered 
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into  as  contended,  bnt  of  what  avail  is  such  a  contract  when  it 
contained  no  provision  that  the  members  of  the  firm  shonld  ac- 
quire the  rights  of  stockholders  ?  It  is  not  manifest  that  this  be- 
ing so,  the  case  mnst  stand  as  if  no  snch  contract  had  been  entered 
into!  "We  cannot  regard  the  matter  in  any  other  light  In  a 
word,  it  is  but  the  assertion  of  a  truism  to  say  that  a  contract 
which  does  not  confer  a  right,  cannot  be  relied  on  to  support  or  up- 
hold the  exercise  of  snch  right ;  cannot  be  looked  upon,  so  far  as 
concerns  that  particular  ri^t,  as  any  contract  at  aJl.  The  case 
stands  here  then  on  this  point  precisely  as  did  the  Griswold  case; 
that  of  a  party  who  votes  as  a  stockholder,  and,  when  the  endeavor 
is  made  to  fasten  upon  him  the  customary  liability  arising  from 
such  conduct,  attempts  to  shelter  himself  under  a  contract  giving 
him  the  alleged  right  to  vote  as  a  stockholder ;  but  which  contract 
when  examined,  is  bare  and  barren  of  any  such  provision.  But 
even  if  the  contract  gave  such  a  right,  a  right  to  vote  the  stock, 
that  contract  expired  by  its  own  terms  and  limitation,  in  one  year 
from  the  reception  of  the  stock,  Maj  29th,  1873,  so  that  in  any 
event,  the  voting  of  the  stock,  occurnng,  as  it  did,  after  Seligman 
ceased  to  have  any  right  to  hold  the  stock  as  trustee,  such  voting 
was  wholly  unauthorized,  and  must,  therefore,  be  attended  by 
those  consequences  to  which  we  have  heretofore  adverted. 

n. 

As  to  Joseph  Seliffman  bein^  estopped  from  denying  that  he  is 
a  stockholder,  we  hold,  as  we  did  before,  that  he  is  thus  estopped. 
The  fact  that  Selijraian  did  not  hold  himself  out  to  the  worla  as  a 
stockholder ;  the  tact  that  Fisher,  the  creditor,  at  the  time  he  gave 
credit,  was  not  aware  of  Seligman's  liability,  is  a  matter  altogether 
immaterial.  If  Seligman  so  conducted  himself  toward  the  cor- 
poration as  to  preclude  himself  from  denying  as  to  the  corpora- 
tion, that  he  was  a  stockholder,  by  the  same  steps  he  estopped 
himself  as  toward  any  creditor,  who,  under  our  law,  succeeds  and 
is  subrogated  to  the  corporate  rights  and  assets.  And  there  is 
nothing  novel  in  this  application  of  the  doctrine  of  estoppel.  Sub- 
rogated as  the  creditors  are,  to  the  rights  of  the  insolvent  corpora- 
tion, among  those  rights  will  be  included  those  acquired  by  rea- 
son of  estoppel  as  well  as  those  acquired  in  the  ordinary  wav.  The 
authorities  cited  in  the  Griswold  case  fully  sustain  and  illustrate 
this.  Kothing  is  more  common  in  the  law  of  estoppel  than  that 
a  party  estopped  as  toward  a  particular  person,  is  likewise  es- 
topped against  all  claiming  unaer  or  in  privity  with  such  per- 
son. In  instances  like  the  present,  the  creditor  claims  under, 
represents  and  stands  in  the  shoes  of  the  corporation,  and  doing 
this,  is  entitled  to  advantage  himself  to  the  same  extent  as  could 
the  corporation.    According  to  the  authorities  cited  on  a  fonner 
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occasion,  already  referred  to,  had  Seligman  been  sued  for  calls,  it 
would  not  have  lain  in  his  month  after  assuming  to  act  as  a  stock- 
holder, to  resist  snch  action  by  denying  what  he  had  before  by  his 
conduct  asserted. 

III. 

Nor  are  our  views  changed  as  to  the  effect  of  section  9,  "Wag- 
ner's Statutes,  page  301.  "  No  person  holding  stock  in  any  sudi 
company  as  executor,  administrator,  guardian  or  trnstee,  and  no 
person  holding  such  stock  as  coUatend  security,  shall  be  personally 
subject  to  any  liability  as  a  stockholder  of  such  company ;  but  the 
person  pled^n^  such  stock  shall  be  considered  as  holding  the 
same  and  shalT  be  liable  as  a  stockholder  accordingly,  ana  the 
estates  and  funds,  in  the  hands  of  such  executor,  administrator, 
guardian  or  trustee  shall  be  liable,  in  like  manner  and  to  the  same 
extent  as  the  testator  or  intestate,  of  the  ward  or  person  interested 
in  such  fund  would  have  been  if  he  had  been  living  and  compe- 
tent to  act,  and  held  the  stock  in  his  own  name.  Joseph  Seligman 
cannot  be  regarded  as  holding  the  stock  in  the  capacity  of  '^  trus- 
tee," nor  as  holding  it  as  ^'  collateral  security,"  within  the  mean- 
ing of  that  section.  This  section,  according  to  the  plain  import 
of  its  terms,  relates  to  stock  already  issued  in  ordinarv  course  of 
business,  and  which  subsequently  comes  into  the  hands  of  either 
a  trustee  of  some  person  laboring  under  a  disability,  as  ex.  gr.,  a 
femme  covert,  or  into  the  hands  of  the  administrator  of  the  estate 
of  some  decedent,  or  into  the  hands  of  a  guardian  of  some  infant ; 
or,  lastly,  into  the  hands  of  a  pledgee  as  ^'  collateral  securitv."  In 
the  last  instance  the  ^'  person  pledging  such  stock  shall  be  con- 
sidered as  holding  the  same  and  liable  as  a  stockholder  accordingly." 
This  person  is  me  pledgor,  and  is  '^  personally  subject  to.  .  .  . 
liability  as  a  stockholder  of  such  company." 

It  is  not  pi-etended  here  that  there  is  any  person  who  pledged 
this  stock — ^that  any  peroon  is  liable  thereon ;  and  so  it  is  not  pos- 
sible that  the  statute  in  question  should  apply.  In  every  case  of 
pledging  stock,  within  the  meaning  of  the  statute,  there  must  be  a 
stockholder  whom  the  law,  notwithstanding  he  has  pledged  his 
£tock,  still  considers  as  occupying  his  original  attitude  and  respon- 
sibilities, and,  therefore,  Iooks  to  him  and  holds  him  individually 
answerable.  The  bare  statement  of  this  case  shows  no  such  in- 
dividual pledgor ;  no  person  against  whom  the  creditor,  if  reme- 
diless in  consequence  of  the  insolvency  of  the  corporation,  could 
4seek  I'edress.  He  might  recover  judgment ;  he  might  have  an 
execution  issued ;  that  writ  be  returned  nulla  bona,  but  when  he 
had  gone  to  such  legal  extremity,  he  would,  if  a  certain  theory  is 
to  prevail,  find  that  though  stock  in  abundance  had  been  issued, 
that  though  it  had  been  pledged,  that  no  one  was  responsible  on 
that  stock  either  as  pledgor  or  as  stockholder. 
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But  enough  on  this  point.  Take  another  instance  mentioned  in 
this  section  and  the  view  becomes  no  better  for  Seligman.  He  is 
a  ^^  trustee,"  it  is  said,  bnt  who  is  his  cestui  que  trust  ?  What 
^^  estates  and  funds  in  the  hands  of  such.  .  .  trustee,"  are  there, 
which  can  be  made  ^'  liable  in  like  manner  and  to  the  same  extent 
as  the.  .  .  person  interested  in  such  fund  would  have  been  if.  .  . 
competent  to  act  and  hold  the  stock  in  his  own  name  ?"  Is  it  not 
plain  that  the  statute,  when  speaking  of  the  ^'  estates  and  funds'' 
of  the  person  benefidallj  interested,  does  not  and  cannot  refer 
either  to  the  corporation  or  to  the  assets  and  funds  thereof!  If  it 
does  not  thus  refer,  then  this  of  itself  must  conspicuously  sho^ 
both  that  there  were.no  "estates  and  funds"  in  the  hands  of  the 
alleged  trustee,  and  that  of  consequence,  he  is  not  the  sort  of  fidn- 
cisoT  whom  the  section  exempts  from  liability. 

Ijiat  section  treats  of  two  and  only  two  lands  of  liability;  one 
pei'sonal,  that  imposed  on  the  pledj^r  of  st»ck ;  the  other,  that 
imposed  on  the  estates  and  funds  of  him  "  who  if.  .  .  competent 
to  act,"  would  have  "  held  the  stock  in  his  own  name."  This 
record  presents  neither  kind  of  liability,  and  as  it  does  not,  there 
are  no  circumstances  upon  which  section  9  can  operate.  This 
being  the  case,  that  doctrine  is  properly  invoked  here,  which  de- 
clares that  a  person  who  assumes  the  anomalous  attitude  of  a  trustee, 
when  representing  no  cestui  que  trust,  becomes  personally  liable. 
This  principle  fii^  apt  illustration  in  Johnston  v.  Laflin,  5  DiL 
65.  Britton  bought  stock  with  the  bank's  funds  and  had  it  regis- 
tered in  the  books  as  held  by  "  Britton  trustee  for  the  bank ;"  and 
because  there  was  no  cestui  que  trust  who  could  become  liable,  the 
liability  incurred  was  fastened  on  the  party  who  unwarrantably 
assumed  to  act  as  fiduciary. 

IV. 

There  have  been  many  devices,  many  schemes,  many  cunningly 
devised  transactions  whereby  men  have  sought  to  receive  every 
benefit  and  yet  shirk  every  burden  incident  to  the  position  of  & 
stockholder,  but  such  devices  have  generally  come  to  naught.  The 
courts  have  been  sedulous  in  their  endeavors  to  bring  about  such 
a  result.  We  have  no  doubt  that  the  matters  set  forth  in  this 
record  are  of  the  nature  indicated,  and  we  cannot  better  illustrate 
our  views  than  by  auoting  the  language  of  the  learred  judge  of. 
the  Court  of  Appeals :  "  A  method  of  issuing  bonds  ai^d  selling  no 
stock,  but  issuing  paid-up  stock,  on  which  nothing  has  ever  been 
paid  tf)  the  bondnolder,  who  is  to  vote  the  stock,  and  when  called 
by  a  creditor,  to  say  that  though  nothing  has  ever  been  paid  on 
the  stock,  and  no  one  is  liable  upon  it;  toat  his  voting  was  ill^al 
though  it  gave  him  control  of  tne  road ;  and  that  he  merely  held 
the  stock  as  collateral  though  it  represented  no  indebtedness  of 
anybody,  no  property,  and  nothing  but  a  right  to  vote — would 
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seem  to  be  an  ingenious  evasion  of  the  law."  So  say  we,  and, 
therefore,  reverse  the  judgment  of  the  Court  of  Appeals  and  affirm 
that  of  the  Circuit  Court.  Hough  and  Eay,  J  J.,  concur ;  Henry, 
J.,  as  heretofore;  Nortou,  J.,  dissents. 

DissENTmo  Opmioiir. 

NoBTON,  J. — This  case,  so  far  as  the  questions  in  it  are  con- 
oemed,  is  on  all  fours  with  the  case  of  Griswold  v.  Seligman,  72 
Mo.  110.  For  the  reasons  given  in  my  dissenting  opinion  in  that 
case,  which  it  is  not  necessary  here  to  repeat,  I  do  not  agree  to  the 
opinion  and  judgment  rendered  in  this  case. 

See  note  4  Am.  and  Eng.  R  R  Cas.  884. 


Santa  Cbuz  B.  B.  Co.,  Appellant. 

V. 

Spbecklbs,  Kespondent. 
(Adwmee  Caae.  Oalifamia.     Jwm  80,  1882.) 
fuU  '^*'a?d^)^'*''  ^^  ""^  authority  to  levy  au  assessment  on  capital  stock 

Jarboe  &  Harrison,  for  respondent. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court : 

This  action  was  brought  to  recover  of  the  defendant,  who  was  a 
embscriber  for  a  number  of  shares  of  the  capital  stock  of  the  plain- 
tiff corporation,  an  assessment  levied  by  the  directors  of  the  cor- 
poration to  pay  a  debt  due  it.  The  defendant's  stock  had  been 
rnllv  paid  up. 

The  facts  fully  found  by  the  court  had  best  be  here  inserted,  and 
they  are  as  follows : 

^*  Ist.  That  said  plaintiff  is,  and  was  at  the  several  times  herein 
mentioned,  a  railroad  corporation,  and  is  duly  organized,  intorpor- 
ated,  acting,  and  existing  under  and  in  pursuance  of  the  laws  of  said 
state ;  that  said  plaintiff  was  duly  incorporated  and  organized  on 
or  about  the  18th  day  of  June,  a.d.  1873,  by  the  name  of  'Santa 
Cruz  R.  R.  Co.,'  for  the  term  and  duration  of  fifty  years  from  the 
date  of  its  incorporation,  for  the  purpose  of  constructing,  owning, 
operating,  and  maintaining  an  iron  railroad  in  said  state,  upon  the 
general  route  commencing  at  a  point  near  the  Pajaro  station  on 
uie  Southern  Pacific  Railroad,  and  running  thence  to  and  through 
the  county  of  Santa  Cruz,  crossing  the  San  Lorenzo  river  between 
the  county  road  leading  to  Watsouville  and  the  bay  of  Monterey, 
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and  thence  along  or  near  the  coast  to  the  northern  boundary  of 
Santa  Cnxz  Coantj,  at  or  near  the  sonth  boundary  of  the  rancho 
^  Point  Ano  Knevo.'  The  plaintifPs  principal  place  of  business 
and  principal  office  is  at  the  city  of  Santa  Cmz,  in  said  oountj  of 
Santa  Cruz,  in  said  state. 

2d.  That  the  capital  stock  of  the  plaintiff  is  one  million  dollan, 
and  is  divided  into  ten  thousand  snares  of  one  hundred  doILirs 
each. 

3d.  That  on  and  prior  to  the  10th  day  of  April,  a.d.  1878,  there 
had  been  subscribed  of  the  said  shares  of  said  capital  stock  the 
number  of  five  thousand  and  ninety-five  and  one  half  shares,  apon 
each  of  which  shares  the  sum  of  one  hundred  dollars  had  been  paid 
by  the  respective  subscribers,  and  that  the  plaintiff  had  issued  to 
the  said  suoscribers  certificate  for  the  stock  so  subscribed. 

4th.  That  of  the  stock  so  subscribed  the  defendant  had,  prior  to 
the  10th  day  of  April,  1878,  subscribed  for,  and  was,  on  and  prior 
to  said  10th  day  of  April,  1878,  the  owner  and  holder  of  1605  of 
the  said  shares,  and  that  the  said  1605  shares  of  said  stock  stood  upon 
the  books  of  the  plaintiff  in  the  name  of  said  defendant,  and  that 
certificates  therefor  had  been,  by  this  plaintiff,  issued  to  and  accepted 
by  this  defendant. 

5th.  That  the  said  defendant  had,  prior  to  the  10th  day  of  April, 
1878,  paid  to  the  plaintiff  the  full  and  par  value  of  each  of  said 
1605  snares  of  its  capital  stock,  viz.,  the  sum  of  $100  for  each  of 
said  1605  shares,  viz.,  the  full  amount  of  money  subscribed  by  him 
therefor. 

6th.  That  the  first  section  of  said  plaintiff's  railroad  consists  of 
that  part  of  said  railroad  between  said  Pajaro  station  and  said  city 
of  Santa  Cruz,  and  is  twenty-one  and  one-third  miles  long.  That 
on  and  prior  and  subsequent  to  the  10th  day  of  April,  a«d.  1878, 
said  first  section  of  said  plaintiff's  railroad  was  in  running  order 
and  equipped  with  locomotives  and  cars  and  operated  dauy  with 
locomotives  and  cars  for  the  carriage  of  passengers  and  the  trans- 
portation of  freight. 

Tth.  That  on  the  10th  day  of  April,  1878,  the  plaintiff  was  in- 
debted as  follows,  in  an  amount  exceeding  $70,000,  viz.: 

The  said  indebtedness  was  made  up  of  the  following  items : 

flundiy  accounts $$NS8  46 

Balance  due  Southern  Pacific  R  R  Ck> 897  68 

Balance  due  A.  F.  Richardson ^  28 

Amount  due  F.  A.  Hihn 66,705  50 

Overdrafts  on  bank  accounts .' 7,664  51 

In  addition  to  the  above  indebtedness  of  the  plaintiff,  it  had,  in 
September,  1875,  issued  certain  bonds  to  the  amount  of  $125,000, 
payable  October  1,  1880,  secured  by  a  mortgage  of  its  road  and 
rolling  stock,  with  interest  coupons  payable  semi-annuallj,  viz., 
April  Ist  and  October  1st  of  each  year,  and  which  bonds  were  nn- 
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paid.  Of  the  interest  coupons  upon  said  bonds  there  was,  on  the 
10th  day  of  April,  a.d.  1878,  the  sum  of  $7,450  in  arrears  and  un- 
paid, a  portion  of  which  had  matured  on  the  1st  day  of  October, 
1877,  and  a  portion  on  the  1st  day  of  April,  1878. 

8th.  F.  A.  Hihn,  in  whose  favor  there  was  the  aforesaid  item  of 
indebtedness  of  $66,705.50,  had  been  from  the  time  of  the  incor- 
poration of  the  plaintiff,  until  after  the  10th  day  of  April,  1878, 
and  was,  on  that  day,  a  director  of  the  plaintiff  and  its  president. 

9th.  The  indebtedness  of  plaintiff  to  the  said  F.  A.  TTlhn  was 
incurred  as  follows : 

For  cash  advanced  to  the  plaintiff 946,682  15 

For  materials  sold  to  the  plaintiff 7,746  82 

For  coupons  unpaid  upon  aforesaid  bonds 7,150  00 

(These  last  named  coupons  are  not  the  same  as  those  mentioned 
in  the  7th  paragraph.) 

For  land  for  depot  and  n^ht  of  way,  sold  to  the  plaintiff 7,040  ^ 

For  interest  credited  to  him 6,426  04 

For  salary 688  80 

For  orders  on  plaintiff  by  some  of  its  creditors  in  favor  of  him 812  62 

Upon  said  amounts  payments  had  been  made  from  time  to  time, 
leaving  a  balance  due  of  $46,705. 

Full  statements  of  accounts  between  F.  A.  Hihn  and  the  plain- 
tiff, were  by  the  plaintiff's  directors  presented  to  the  stockholders 
of  plaintiff  at  their  annual  meetings  in  1876-77-78,  and  by  said 
stockholders  approved  and  adopted.  The  defendant  was  not  present 
at  any  of  said  meetings  of  stockholders,  either  in  person  or  by 
proxy,  and  took  no  part  in  the  action  of  said  stockholders  in  refer- 
ence to  said  statements  or  accounts. 

The  purchase  of  the  depot  lands  and  n^ht  of  way  from  Hihn 
was  negotiated,  by  the  directors  of  plaintiff  at  the  meeting  on  the 
S7th  day  of  May,  1876,  at  which  meeting  defendant  Spredcles  was 
present,  and  acted  as  director,  and  was  a  director  of  the  plaintiff. 

The  said  money  was  advanced  and  the  supplies  furnished  by  said 
Hihn,  at  the  request  of  Titus  Hale,  who  was  a  director  of  the  plain- 
tiff, and  who,  with  said  Hihn,  constituted  the  Executive  Committee 
of  the  plaintiff.  At  the  time  the  money  was  advanced,  the  plain- 
tiff was  out  of  money  and  in  debt,  and  unable  to  borrow  money  or 
procure  supplies  from  any  other  source,  and  the  money  and  sup- 
plies were  used  by  this  plaintiff. 

Said  Hihn  had  been  credited  from  September,  1879,  about  half 
the  time,  upon  the  books  of  the  plaintiff,  willi  interest  upon  his 
account  at  the  rate  of  1  per  cent  per  month,  which  was  placed  to 
his  credit  at  the  end  of  each  month,  and  upon  which  interest  was 
thereafter  computed  at  the  some  rate,  this  being  the  rate  of 
interest  charged  and  mode  of  computation  in  use  at  that  time  by 
the  bank. 

Said  Hihn  was  also,  during  said  time,  the  owner  of  2415  shares 
of  stock  of  the  plaintiff,  and  has  ever  since  owned  the  same.    At  a 
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meeting  of  the  directors  of  the  plaintiff,  on  the  10th  day  of  April, 
1878,  the  following  action  was  taken  npon  said  account,  and  the 
same  appears  upon  the  records  of  the  plaintiff: 

*  The  accounts  between  the  company  and  F.  A.  Hihn  from  the 
date  of  the  last  examination,  Jaly  1,  1877,  to  this  date,  were  then 
examined  and  found  correct,  and  there  was  found  to  be  due  to  said 
Hihn  from  the  company  the  sum  of  sixty-six  thousand  seven 
hundred  and  five  and  fifty  one-hnndredths  ($66,705.50)  dollars.  It 
is  therefore  ordered  that  the  secretary  of  tiie  company  certify  to 
the  examination  and  auditing  of  such  account,  and  to  tne  amonnt 
due  thereon;  and  that  such  certificate  be  endorsed  on  the  rendered 
statement  of  said  account.' 

Said  approval  was  thereafter  endorsed  upon  the  account  by  the 
secretary  of  the  plaintiff  under  the  seal  of  tne  plaintiff. 

10th.  On  the  10th  day  of  April,  1878,  the  directors  of  the  plaintiff 
passed  the  following  resolution  : 

*  For  the  purpose  of  paying  the  debts  of  the  company  it  is  or- 
dered that  an  assessment  of  ten  dollars  ($10)  shall  be,  and  hereby 
is  levied  on  each  share  of  the  subscribed  capital  stock  of  the  Santa 
Oruz  B.  B.  Co.,  which  assessment  shall  be  payable  to  T.  Hale, 
treasurer  of  said  company,  at  the  office  of  said  company,  on  Park 
street,  in  the  city  of  Santa  Cruz,  county  of  Santa  Cruz,  State  of 
California,  on  the  20th  day  of  May,  a.d.  1878.  Any  portion  of 
said  assessment  remaining  unpaid  on  the  20th  day  of  May,  1878, 
shall  become  delinquent.  Any  stock  upon  which  this  assessment 
shall  remain  unpaid  on  the  said  20th  day  of  May,  1878,  will  be  de- 
linquent, and  will  be  advertised  for  sale  at  public  auction,  and  un- 
less payment  is  made  before,  will  be  sold  on  the  20th  day  of  June, 
1878,  to  pay  the  delinquent  assessment,  together  with-  costs  of  ad- 
vertising and  expenses  of  sale.' 

11th.  That  at  and  subsequent  to  the.  time  of  the  making  of  said 
last  named  order,  plaintiff's  secretary  was  and  is  AmasaPray.  That 
upon  the  making  of  said  last  namea  order  said  Secretary  of  plain- 
tiff caused  to  be  publisned  in  the  newspaper,  and  for  the  length  of 
time  hereinafter  mentioned,  a  notice,  of  which  the  following  is  a 
copy,  to  wit : 

KOnOB  OF  ASSESSMENT. 

Kame  of  the  corporation  in  full :  ^  Santa  Cruz  R.  IL  Co.'  Lo- 
cation of  principal  place  of  business :  City  of  Santa  Cruz,  county 
of  Santa  Cruz,  State  of  California. 

Kotice  is  hereby  given  that  at  a  meeting  of  the  directors  of  the 
Santa  Cruz  R.  R.  Co.,  held  on  the  10th  day  of  April,  a.d.  1878,  an 
assessment  of  ten  dollars  ($10)  per  share  was  levied  upon  the  capi- 
tal stock  of  the  said  coporation,  to  wit :  the  said  Santa  Cruz  B.  K 
Co.,  payable  on  the  20th  day  of  May,  a.d.  1878,  to  T.  Hale,  treas- 
urer of  said  company,  at  the  office  of  said  company,  on  Park  street^ 
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in  the  city  of  Santa  Cruz,  county  of  Santa  Cruz,  and  State  of  CaK- 
fornia. 

Any  stock  upon  which  this  assessment  shall  remain  unpaid  on 
the  said  20th  day  of  May,  1878,  will  be  delinquent,  and  advertised 
for  sale  at  public  auction,  and  unless  payment  is  made  before,  will 
be  sold  on  the  20th  day  of  June,  a.d.  1878,  to  pay  the  delinquent 
assessment,  together  with  costs  of  advertising  and  expenses  of 
sale. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  corporation,  on  this  the  10th  day  of  April,  1878. 

[seal.]  Amasa  Prat,  Secretary, 

Ix)Gation  of  office — At  railroad  depot,  on  north  side  of  Park  street^ 
in  the  said  city  of  Santa  Cruz. 

That  a  copy  of  said  last  named  notice  was  personally  served  oa 
said  defendant  at  the  city  and  county  of  San  Francisco,  in  said 
State,  on  the  22d  day  of  April,  a.d.  1878.  That  a  copy  of  said 
notice,  inclosed  in  an  envelope,  and  addressed  to  said  deiendant,  at 
his  place  of  residence  in  said  city  and  county  of  San  Francisco,  in 
said  State,  and  the  postage  thereon  prepaid,  was  deposited  in  the 
post-office  at  the  said  city  of  Santa  Cruz,  on  the  20th  day  of  April, 
A.D.  1878,  by  said  secretary.  That  copies  of  said  last  named  no- 
tice, inclosed  in  envelopes  and  addressed  to  each  stockholder  of 
plaintiff  at  his  place  of  residence,  and  the  postage  thereon  prepaid^ 
was,  on  the  20tn  day  of  April,  a.d.  1878,  deposited  by  said  secre- 
tary in  the  post-office  at  said  city  of  Santa  Cruz.  That  said  last 
named  notice  was  published  once  a  week  for  four  successive  weeka 
prior  to  the  20th  day  of  May,  a.d.  1878,  to  wit :  on  the  20th  and 
27th  days  of  April,  a.d.  1878,  and  on  the  4th,  11th,  and  18th  days 
of  May,  1878,  in  a  newspaper  of  general  circulation,  and  devoted 
to  the  publication  of  general  news,  and  known  as  and  called  the 
Santa  Cruz  Senttndy  and  pi^blished  at  the  place  designated  in  plain- 
tifTs  articles  of  incoporrtion  as  plaintiff's  principal  place  of  busi- 
ness, to  wit,  said  City  of  Santa  Cruz. 

12.  That  said  defendant  has  not  paid  said  assessment  of  ten  dol- 
lars per  share,  or  any  part  thereof,  on  said  1605  shares  of  plaintiff's 
capital  stock,  or  on  any  part  or  portion  or  share  thereof. 

13th.  That  on  the  22a  day  of  May,  1878,  the  directors  of  plain- 
tiff adopted  the  following  resolutions : 

*It  appearing  that  a  large  part  of  the  assessment  levied*  by  this 
Board  on  the  10th  of  April,  1878,  remains  unpaid,  and  has  become 
delinquent,  it  is  therefore  ordered  that  the  Board  of  Directors 
hereby  elect  to  waive  further  proceedings  under  Chapter  II.  Title 
I.  of  Part  IV.  of  the  Civil  Code  of  the  State  of  California,  for  the 
collection  of  delinquent  assessments,  and  hereby  do  elect  to  proceed 
by  action  to  recover  the  amount  of  all  such  delinquent  assessments. 
And  it  is  further  ordered  that  the  secretary  omit  the  publication 
of  notice  of  sale  for  said  delinquent  assessment.    And  it  is  further 
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ordered  that  the  president  caiue  the  collection  of  said  delinquent 
aasessment  to  be  enforced  by  action/ 

14th.  That  the  nominal  capital  stock  of  the  plaintifiy  and  the 
amount  of  its  capital  stock  named  in  its  articles  of  incorporation,  is 
one  million  dollars,  divided  into  ten  thousand  shares  oi  one  hun- 
dred dollars  each,  and  that  the  plaintiff  has  never  issued  or  sold  or 
received  subscriptions  for  or  disposed  of  more  than  5095}  shares  of 
its  said  capital  stock,  but  still  retains  undisposed  of  and  unissaed 
4904^  shares  of  its  said  capital  stock. 

That  the  plaintiff  has  not  been  able  to  sell  any  more  of  its  stock 
than  the  aforesaid  number  of  5095^  shares  thereof,  and  that  the 
railroad  of  the  plaintiff,  except  the  first  section,  has  not  been  com- 
pleted, and  that  no  portion  of  the  said  railroad  has  been  built  since 
the  Ist  of  January,  1877. 

15th.  That  the  plaintiff  has  never  fixed  its  capital  stock  at  any 
amount  other  than  the  original  amount  of  one  million  dollars.  Nor 
has  it  taken  any  steps  in  accordance  with  the  provisions  of  Section 
458  of  the  Civil  Code  of  this  State,  nor  has  there  ever  been  any 
certificate,  other  than  plaintiff's  articles  of  incorporation,  filed  in 
the  office  of  the  Secretary  of  State,  stating  the  amount  of  its  fixed 
capital  stock,  and  that  the  whole  thereof  has  been  paid  in." 

The  court  rendered  judgment  for  defendant,  and  pl^ntiff  ap- 
pealed. 

The  contention  of  defendant  is  that  no  assessment  can  be  levied 
on  stock  fully  paid  up,  and  this  presents  the  only  point  to  be  con- 
sidered. 

The  power  in  regard  to  assessments  of  capital  stock  is  defined  by 
Sections  331  and  332  of  the  Civil  Code,  wHich  are  in  these  words: 

"  Sec.  331.  The  directors  of  any  corporation  formed  or  existing 
under  the  laws  of  this  State,  after  one  fourth  of  its  capital  stock  has 
been  subscribed,  may,  for  the  purpose  of  paying  expenses,  conduct- 
ing business,  or  paying  debts,  levy  and  collect  assessments  upon  the 
subscribed  capital  stock  thereof,  in  the  manner  and  form  and  to 
the  extent  provided  herein. 

^'  Sec.  332.  No  one  assessment  must  exceed  10  per  cent  of  the 
amount  of  the  capital  stock  named  in  the  articles  of  incorporation, 
except  in  the  case  in  this  section  otherwise  provided  for,  as  fol- 
lows: 

^'  1.  If  the  whole  capital  of  a  corporation  has  not  been  paid  up, 
and  the  corporation  is  unable  to  meet  its  liabilities,  or  to  satisfy  the 
claims  of  its  creditors,  the  assessment  may  be  for  the  full  amonnt 
npaid  upon  the  capital  stock ;  or  if  a  less  amount  is  sufficient^  then 
it  may  be  for  such  a  percentage  as  will  raise  that  amount. 

^^  2.  The  directors  of  railroad  corporations  may  assess  the  capital 
stock  in  instalments  of  not  more  than  10  per  cent  per  month, 
unless  in  the  articles  of  incorporation  it  is  otherwise  provided. 

^^3.  The  directors  of  fire  or  marine  insurance  oorporatioDS 
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may  assess  such  a  percentage  of  the  capital  stock  as  they  deem 
proper." 

It  will  be  observed  that  the  authority  to  levy  and  collect  assess- 
ments is  given  by  the  first  section  quoted. 

They  may  be  levied  and  collected  upon  the  capital  stock  sub- 
scribed, after  one  fourth  of  it  has  been  subscribed,  for  the  purpose 
of  paying  expenses,  conducting  business,  or  paying  debts,  but  no 
further  than  provided  by  the  code.  (Sec.  831,  0.  C.^  The  power 
to  assess  is  thus  limited  to  the  capital  stock  subscrioed.  The  ex- 
tent to  which  this  power  may  be  exercised  is  declared  in  Section 
332,  and  it  cannot  tail  to  arrest  the  attention  upon  a  careful  peru- 
sal of  the  section,  that  when  a  corporation  is  unable  to  meet  its  lia- 
bilities, or  to  satisfy  the  claims  of  creditors,  the  assessment  can 
only  be  for  the  amount  unpaid  on  the  capital  stock,  and  when  nec- 
essary to  discharge  the  debt  or  liability,  it  may  be  for  the  full 
amount  unpaid  on  the  capital  stock,  even  though  it  exceed  the  ten 
per  cent  limitation  in  the  first  clause  of  the  section.  But  nowhere 
can  be  found  any  power  to  exceed  the  amount  unpaid  on  the  stock 
though  the  debts  exceed  the  sum  which  may  be  tnus  raised.  The= 
two  sections  read  together  limit  the  power  to  assess  to  the  unpaid 
amount  due  on  the  capital  stock  saoscribed  for,  even  though  the 
amount  which  may  be  thus  realized  is  insufficient  to  discharge  the 
debt  or  liability  oi  the  corporation. 

The  creditor  contracts  under  the  law  as  it  is  written.  He  is  no- 
tified in  advance  of  his  entering  into  any  engagement  with  the  cor- 
poration of  the  means  to  which  the  corpoi*ation  can  resort  to  raise 
the  money  for  his  payment.  When  his  debt  exceeds  the  amount 
which  the  corporation  through  its  lawful  agents  can  raise  for  his 
satisfaction,  he  can  resort  to  his  remedy  by  action  against  the  stock- 
holders under  Section  322  of  the  Civil  Code  for  the  recovery  of 
the  amount  due  him,  or  such  other  means  of  relief  as  the  law  sup- 
plies. The  second  subdivision  of  Section  332  onlv  refers  to  the  10 
per  cent  limitation,  which  may  be  done  away  with  by  a  different 
provision  in  the  articles  of  incorporation.  But  the  lan^ageof  thia 
subdivision  enforces  the  conclusion  above  reached  and  expressed, 
by  the  limitation  of  the  power  of  assessment  of  the  capital  stock  in 
instalments.  This  last  word  plainlv  refers  to  instalments  of  the 
capital  stock,  and  of  that  only,  and  confines  the  power  to  instal- 
ments of  the  amount  so  fixed. 

It  follows  from  the  foregoing  that  the  judgment  must  be  af- 
firmed, and  it  is  so  ordered. 

We  concur :  Myrick,  J.,  McEanstry,  J.,  McKee,  J. 
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(56  7«Mf  Bepffrti,  489,  1882.) 

After  a  nle  of  stock  in  a  raflioad  company  by  the  owner  to  irbm  tlMcer- 
tificate  had  iasued,  the  nle  being  eridenoed  by  anignment  and  delivery  of 
the  certificate,  and  after  the  purchaaer  had  surrendered  said  certificate  to  the 
company  and  receired  in  lien  thereof  a  certificate  in  his  own  name,  the  trus- 
action  being  properly  eridenced  on  the  books  of  the  corporation,  the  originsl 
certificate  and  the  rights  of  the  original  owner  were  extinguished,  so  that  a 
subsequent  assignment  of  said  stock  by  said  mginal  owner  to  another  party 
would  pass  no  right  or  title  thereto. 

If  by  mistake  a  ne^  certificate  of  stock  has  also  issued  to  the  second 
assignee,  he  not  being  purchaser  for  Talue  and  without  notice,  will  not  be 
entitled  to  the  rights  of  an  owner  of  stock. 

It  seems  that  uiis  is  so,  althou^  the  first  purchaser  was  the  secretary  of 
the  company,  and  as  sudi  by  mtaA^irA  iBsned  the  certificate  to  the  second 
Msignee. 

The  second  assignee,  beine  a  director  of  the  company  and  in  a  podtion  to 
know  its  aflEairs,  cannot  aTail  himself  of  the  mistake. 

The  railroad  company  had  resolred  to  increase  its  stock  eight-fold  by  sub- 
stituting for  the  original  certificates  new  certificates  on  the  basis  of  eight  for 
one;  hdd,  thata  suit  bythe  second  assignee  to  enforce  his  right  to  thMenew 
certificates  was  substantially  a  suit  for  special  perf ormaooei. 

Appeal  from  Harrifl.  Tried  below  before  the  Hon.  James 
Masterson. 

Appellee  institnted  this  suit  in  September,  1879,  to  recover  of 
defendant  forty  shares  of  its  capital  stock  or  their  valne  in  money. 

It  was  agreed  that  prior  to  1861  defendant  had  issued  a  certm- 
cate  for  five  shares  of  stock  to  one  L.  L.  Bartlett,  and  that  the 
plaintiff  claimed  throngh  an  assignment  of  that  stock  in  1866  to 
to  her  testator  by  Bartlett,  and  she  allied,  and  it  was  admitted  as 
true,  that  afterwards,  in  1866,  her  testator  presented  the  assign- 
ment to  defendant's  board  of  directors,  and  tnat  they  issned  tohim, 
as  assignee  of  Bartlett,  a  certificate  for  said  five  shares,  which  the 
pUintiff  "  now  holds.*' 

It  was  further  allied  and  admitted  as  tme,  that  since  then  the 
defendant,  by  proper  action,  has  determined  to  issne  to  each  of  its 
stockholders  eight  shores  of  new  stock  in  its  company  for  each 
share  previonsfy  issned,  which  entitled  plaintiff  to  forty  shares  of 
the  new  or  present  capital  stock  in  defendant's  company  in  lien  of 
the  five  shares  issued  to  her  testator  as  assignee  of  Bartlett,  if  in 
law  she  is  entitled  to  recover  anything  on  account  of  the  Bartlett 
stock. 

The  defendant  allied  that  Bartlett  assigned  the  same  stock  to 
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William  R.  Baker  in  1861,  of  which  the  plaintiff's  testator  Lad 
notice.  That  in  1861  Baker  presented  the  assignment  and  sur- 
rendered the  certificate  issued  to  Bartlett  to  defendant's  officers, 
and  they  issued  to  him  as  assignee  of  Bartlett  a  certificate  for  said 
five  shares,  which  he  still  held,  and  then  averred  that  the  plain- 
tifPs  testator  was  a  director  in  defendant's  company  at  the  time  he 
took  the  assignment  from  Bartlett  and  that  he  fraudulently  pro- 
cured said  o&cers  to  issue  the  certificate  through  which  the  plain- 
tifi  claimed,  and  the  same  was  issued  in  mistake;  wherefore 
plaintiff  was  not  entitled  to  forty  shares  of  new  stock  in  place  of 
the  five  shares  of  Bartlett  stock. 

It  was  also  proved  that  the  transfer  from  Bartlett  to  Baker  was 
among  the  records  of  the  company ;  that  Yan  Alstyne  was  a  direc- 
tor in  the  railroad  company  n*om  1860  to  1867,  and  during  that 
time  his  place  of  business  was  in  the  general  office  of  the  company 
and  he  had  access  to  the  records  of  the  office ;  that  Baker  was 
secretary  of  the  company  in  1866,  when  the  certificate  for  the 
Bartlett  five  shares  was  issued  to  Yan  Alstyne ;  that  the  issuance 
to  the  latter  was  an  oversight  on  his  (Baker's)  part ;  and  that  he 
did  not  remember  having  previously  bought  the  stock. 

For  the  plaintiff  it  was  admitted  that  me  was  executrix  of  Wil- 
liam A.  Yan  Alstyne ;  that  Bartlett  assigned  his  five  shares  to  her 
testator  in  1866 ;  that  in  that  year  defendant's  officers  issued  to  him 
on  that  assignment,  as  assignee  of  Bartlett,  a  certificate  for  said  five 
shares,  and  that  William  K.  Baker  was  a  director  and  the  secretary 
of  defendant  at  the  time,  and  that  said  shares  were  worth  at  the 
trial,  the  amount  at  which  the  Court  estimated  them  in  its  judg- 
ment, to  wit,  fifty-two  dollarsper  share  of  $100  each. 

It  was  proven  that  plaintiff's  testator  was  a  director  in  defend- 
ant's company  during  all  of  1866,  and  was  familiar  as  anyone  with 
defendants  business  and  paper's,  having  his  desk  in  general  office 
of  defendant.  That  Bartlett  never  owned  but  five  shares  of  stock 
in  defendant's  company,  and  that  he  assigned  them  to  William  B. 
Baker  and  delivered  nim  the  certificate  therefor  in  1861 ;  that 
Baker,  in  the  same  year,  presented  said  assignment  to  defendant's 
proper  officers,  and  delivered  to  them  the  certificate  originally 
issued  to  Bartlett,  and  that  the  said  officers  then  issued  and  de- 
livered to  him  as  assignee  of  Bartlett  a  certificate  for  said  five 
shares,  which  is  still  outstanding  and  claimed  by  him  or  his  assigneee ; 
that  the  certificate  which  was  issued  to  plaintiff's  testator  was  issued 
in  mistake,  in  that  he,  the  officer  issuing  same,  did  not  remember 
at  the  time  it  was  issued  that  one  had  been  issued  previously  to  him. 
Baker,  and  if  he  had  known  it  or  thought  of  it  at  the  time,  the  one 
to  Yan  Alstyne  would  not  have  been  issued. 

It  was  agreed  that  forty  shares  of  the  stock  for  which  judgment 
was  rendered  in  this  case  was  in  lien  of  the  five  shares  originally 
issued  to  Bartlett 
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It  was  agreed  that  the  ifisne  in  this  case  onlj  extended  to  the 
Bartlett  stock. 

A.  S.  Ricliardson  testified :  I  am  now  secretary  of  defendant,  and 
as  snch  have  in  m j  possession  the  books  and  records  of  Houston  and 
Texas  Central  Railway  Company.  The  stock-book  of  said  company 
shows  that  on  the  Ist  day  of  April,  1861,  a  certificate  for  five  shares 
of  the  capital  stock  of  (defendant  was  issned  to  one  L.  L.  Bartlett 
(This  certificate  was  then  introduced  in  evidence.)  I  find  among 
the  transfer  papers  a  written  transfer  from  L.  L.  feartlett  to  Wm. 
A  Van  Alstyne,  of  date  2d  March,  1866.  (The  transfer  was  then 
read  in  evidence.)  The  stock-books  show  that  on  the  27th  of 
March,  1866,  defendant  issued  to  "W.  A.  Van  Alstyne,  by  virtue 
of  this  ti-ansfer,  a  certificate  for  said  five  shares  ot  stock.  (The 
certificate  was  then  read.) 

Plaintiff  also  proved  that  for  the  West,  Mng^,  Anderson  and 
M^es  stock,  certificates  issued  as  alleged  in  plaintiffs  petition. 

!rlaintiflE  also  proved  that  in  the  year  1874,  defendant,  by  its 
board  of  directors,  by  resolution,  authorized  an  increase  of  its  stodc 
eight-fold,  and  provided  therein  for  an  exchange  and  substitution 
oi  the  ori^nal  shares  for  the  new  certificates,  on  the  basis  of  eight 
new  certificates  or  shares  of  its  stock  for  one  of  its  old  or  original 
certificates  or  shares. 

It  was  admitted  that  the  new  stock,  at  the  time  of  trial,  was 
worth  $52  per  share. 

A.  S.  Richardson  again  testified :  As  stated  before,  I  am  now 
secretary  of  defendant.  The  only  stock  ever  issued  to  Bartlett 
was  the  certificate  for  five  shares,  of  date  April  1,  1861.  I  find 
among  the  records  a  transfer  from  L.  L.  Bartlett  to  W.  E.  Baker, 
of  date  April,  1861.  (The  transfer  was  then  read  in  evidence.) 
The  stock-book  shows  that  by  virtue  of  this  transfer  a  certificate 
for  five  shares  of  stock  was  issued  to  said  Baker.  Baker  was  the 
recognized  owner  of  the  stock  until  1877,  when  he  sold  the  same 
to  Charles  Morgan.  (The  certificate  to  Baker  for  said  five  shares 
was  then  read  in  evidence.)  Van  Alstyne  was  a  director  in  de- 
fendant's company  from  1856  to  the  date  of  his  death  in  1867. 

W.  R.  Baker  testified :  I  bought  the  L.  L.  Bartlett  five  shares 
of  stock  in  April,  1861,  and  he  transferred  the  same  to  me  by  writ- 
ten transfer,  wliieh  I  deposited  with  the  defendant  at  that  time — 
that  is,  in  the  office  of  the  secretary — ^together  with  the  original 
certificate  that  had  been  issued  to  Bartlett.  The  certificate  to 
Bartlett  was  then  canceled  and  a  new  certificate  for  said  five  shares 
was  issued  to  me ;  that  from  1860  to  1867  W.  A.  Van  Alstyne 
was  a  director  in  defendant's  company,  and  during  that  time  his 
place  of  business  was  in  the  general  office  of  defendant,  where  the 
books  and  papers  of  the  company  were  on  file.  That  the  transfer 
of  Bartlett  to  Baker  was  on  file  in  the  office  of  the  secretary  at  the 
date  of  the  issuance  of  the  stock  to  Van  Alstyne,  and  that  he  (Van^ 
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Alfitjne)  had  access  to  the  records  of  the  office,  and  there  was  no 
one  more  familiar  with  the  records.  That  I  (the  witness)  was  sec- 
retary of  defendant  in  1866,  when  the  certificate  for  the  Bartlett 
five  shares  was  issued  to  Yan  Alstyne,  and  I  issued  the  certificate 
at  Van  Alstyne's  request,  not  remembering  that  I  had  previously 
bonght  the  stock.  It  was  an  oversight  on  my  part,  and  would  not 
have  been  made  if  I  had  remembered  that  Bartlett  had  previously 
transferred  the  stock.  Afterwards  I  called  Yan  Alstyne's  atten- 
tion to  the  fact  that  I  had  a  prior  transfer  from  Bartlett,  and  he 
(Yan  Alstyne)  said :  "  Well,  I  reckon  you  have  the  better  title." 
The  witness  was  secretarv  of  the  defendant  company  at  time  of 
issue  of  Bartlett  stock  to  him,  and  also  at  the  time  certificate  of 
said  stock  was  issued  to  Yan  Alstvne,  and  in  issuing  said  stock  was 
acting  within  the  scope  of  his  autnority. 

The  cause  was  submitted  to  the  court  without  a  jury.  Judg- 
ment for  the  plaintiff,  decreeing  that  plaintiff  recover  of  the  de- 
fendant the  new  stock  sued  for,  to  be  issued  to  plaintiff  within 
twenty  days  from  date  of  judgment,  and  on  failure  to  do  so  that 
plaintiff  recover  the  value  of  said  stock  as  proven  on  the  triaL 

The  defendant  assigned  the  following  as  grounds  of  error : 

"  The  court  erred  in  rendering  judgment  in  favor  of  the  plain- 
tiff for  fortj  shares  of  defendant  s  capital  stock  in  place  of  the  five 
shares  originally  issued  to  L.  L.  Bartlett,  because  the  proof  shows 
that  Bartlett  assigned  this  same  stock  to  W,  R.  Baker  in  1861,  who 
presented  the  certificate  of  stock  issued  to  Bartlett  with  Bartlett's 
assignment  to  him,  when  the  certificate  issued  to  Bartlett  was  can- 
cel^ and  a  new  one  issued  to  Baker  in  1861,  which  he  has  ever 
since  held ;  and  the  proof  shows  further  that  afterwards,  in  1866, 
Bartlett  assigned  the  same  stock  again  to  plaintiff's  testator  while 
he  was  a  director  in  defendant's  company,  familiar  with  its  affairs, 
and  that  he  procured  a  certificate  to  be  issued  to  him  for  the  Bart-, 
lett  five  shares,  and  that  this  certificate  was  issued  in  mistake  of 
the  fact  that  one  had  previously  issued  to  Baker,  and  the  one  to 
Yan  Alstyne  would  not  nave  issued  if  the  board  of  directors  had 
remembered  at  the  time  that  one  had  previonslv  issued  to  Baker 
on  an  older  assignment  and  surrender  of  the  original  certificate." 

Baker  &  Botts,  for  appellant.  > 

E,  P.  Turner,  for  appellee. 

I.  This  is  not  a  contest  between  Yan  Alstyne  and  Baker  as  to 
the  ownership  of  the  Bartlett  stock.  Hence,  if  appellant's  propo- 
sitions be  true,  thev  are  not  applicable,  nor  are  the  authorities 
thereunder  applicable  to  the  facts  of  the  case.  Field  on  Corp.,  p. 
128,  sec.  112 ;  Potter  on  Corp.  p.  333,  sec.  260 ;  Bayard  v.  F.  & 
M.  R.  R.  Co.,  52  Penn.  St.  232 ;  Halbrook  v.  New  Jersey  Zinc 
Co.,  57  K  Y.  621 ;  Kortright  v.  Commercial  Bank  of  Buffalo,  20 
Wend.  91 ;  Isham  v.  Buckingham,  49  N.  Y.  217  and  cases  cited ; 
McNeil  V.  Tenth  National  Bank,  46  N.  Y.  326 ;   Pollock  v.  Nar 

9  A.  &  E.  R  Cas.— 44 
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tional  Bank,  7  N.  T.  278 ;  Sanlsbnry  Mills  v.  Towsend,  109  Mass. 
115 ;  Dallin  v.  Mid.  R  R  Co.,  22  Eng.  L.  &  E.,  462. 

II.  The  allegations  of  the  answer  and  the  proof  mnst  oones- 
pond. 

IIL  Even  if  it  be  regarded  as  issued  nnder  mistake,  we  sabmit 
that  where  the  means  of  inqninr  are  equally  open  to  both  parties, 
if  a  mistake  occur  without  any  n*aud  or  falsehood,  no  relief  can  be 
^nted.  Kerr  on  Fraud  and  Mistake,  pp.  407  (n)  and  405 ;  Dan- 
iel V.  Mitchell,  1  Story,  172 ;  Warner  v,  jOaniels,  1  Wood  &  Min. 
90 ;  Hill  V.  Bush,  19  Ark,  522 ;  Jouzin  v.  Touhnin,  9  Ala.  662. 

lY.  This  is  not  a  suit  for  specific  performance,  and  appellant 
cannot  plead  mistake  as  a  bar  to  the  action. 

Y.  Should  it  be  considered  by  the  court  that  there  is  a  suit  for 
specific  performance,  and  mistake  would  be  a  bu*,  the  idl^tions 
in  the  answer  do  not  set  up  mistake,  and  are  utterly  insufiiaent  as 
a  bar  to  tliis  action. 

YI.  If  the  certificate  was  issued  to  Yan  Alstyne  by  mistake  on 
the  part  of  the  appellant,  and  the  allegations  of  mistake  in  the 
answer  are  sufficient,  the  issuance  is  clearly  due  to  gross  negligence 
on  part  of  appellant,  and  is  not  such  a  mistake  as  could  be  relieved 
against.  Kerr  on  IVaud  and  Mistake,  p.  406 ;  Bigelow  on  Estop- 
pel, p.  552.  ^ 

Walker,  P.  J.  Com.  App. — ^The  character  of  this  suit  is  to  en- 
force a  specific  performance  of  a  contract  made  under  a  mistake  of 
fact  as  to  the  essential  elements  and  considerations  which  entered 
into  it.  The  proper  determination  of  the  issue  between  the  par- 
ties rests  upon  the  inquiry  whether  the  transaction  between  van 
Alstyne  and  the  proper  officers,  representing  the  defendant,  which 
resulted  in  issuing  to  him,  as  the  assignee  <S  Bartlett,  a  certificate 
of  five  shares  of  stock,  was  in  law  or  equity  one  which  constituted 
him  a  bona  fide  stockholder;  one  entitled  to  receive  dividends 
with  other  stockholders  of  the  corporation ;  a  stockholder  entitled 
to  demand  and  have  the  benefit  of  the  resolution  of  the  directors 
of  the  defendant,  entitling  each  of  its  stockholeers  to  eight  shares 
of  new  stock  in  its  company  for  each  share  previously  issued. 

Yan  Alstyne,  when  ne  applied  for  and  obtained  the  certificate 
on  which  he  relies  in  this  suit  for  five  shares  of  stock,  does  not 
pretend  to  acquire  or  hold  the  same  as  the  assi^ee  of  any  certifi- 
cate for  stock  nitherto  issued  to  Biurtlett ;  but  whatever  rights  he 
pretended  to  claim  under  Bartlett  were  asserted  to  exist  under  an 
assignment  of  said  Bartlett's  stock.  > 

Bartlett's  certificate  of  stock  had  Ions'  before  the  said  assigment 
ceased  to  exist.  It  had  been  deliverea  to  Baker  as  the  assignee 
thereof,  and  by  Baker  surrendered  to  the  defendant,  receiving  in 
lieu  thereof  certificates  for  the  five  shares  of  stock,  which  transaction 
was  properly  evidenced  by  the  books  of  the  corporation,  through 
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appropriate  entries  made  thereof.  Yan  Alstyne  therefore  took  no 
legal  title  whatever  to  any  interest  or  right  of  Bartlett  to  said  five 
shares  of  stock,  so  far  as  any  transfer  from  Bartlett  to  Yan  Alstyne 
was  concerned,  after  the  transactions  which  have  been  recited  un- 
der his  transfer  to  Baker  transpired,  culminating  in  the  ntter  ex- 
tinction of  Bartlett's  certificate,  and  of  all  right  of  Bartlett,  legal 
and  equitable,  as  shown  bjr  the  surrender  of  stock  referred  to,  and 
its  replacement  by  an  original  and  independent  certificate  issued  to 
Baker  instead.  It  was  the  same,  when  Bartlett  made  his  assign- 
ment to  Yan  Alstyne,  as  though  he  had  never  been  in  any  wise 
connected  with  said  five  shares  of  stock. 

Clearly,  Yan  Alstyne  acquiring  no  legal  title  under  Bartlett's 
assignment  to  him,  his  right,  or  rather  the  right  of  his  heirs  or 
estate,  to  enforce  the  rights  claimed  in  this  suit  a^nst  the  defend- 
ant must  depend  upon  such  equities,  as  against  the  defendant,  as 
can  be  shown  to  exist  under  the  facts  of  this  case. 

The  rules  of  law  or  equity  applicable  to  this  case  are  not  com- 
plicated with  questions  as  to  tne  relative  rights  of  Baker  and  of 
van  AlBtyne  under  dieir  respective  assignmets,  nor  with  any  ques- 
tion as  to  what  might  be  the  rights  of  a  third  person  who  had  pur- 
chased from  Yan  Alstyne,  without  notice  as  to  the  facts,  bona  nde, 
and  for  a  valuable  consideration.  The  case  which  is  before  us  pre- 
sents the  question  whether,  as  between  the  ori^nal  parties  to  the 
assignment  made  to  Yan  Alstyne,  he  is  entitled  to  enforce  specifi- 
cally the  contract  which  entitled  him,  prima  facie,  on  the  face  of 
the  certificate  which  was  issued  to  him,  to  the  benefits  pertaining 
thereto. 

No  ground  of  equitable  relief,  in  behalf  of  the  plaintifi,  seems  to 
be  relied  upon  by  either  allegation  in  the  plaintifrs  pleadings,  nor 
does  the  same  appear  in  the  statement  of  facts,  nor  by  the  case 
agreed  upon.  It  is  not  pretended  by  the  plaintiff  diat  Yan  Alstyne 
procured  the  assignment  upon  which  he  relies,  under  inducements 
or  representations  held  out  or  made  to  him  by  the  defendant  or  its 
officers ;  nor  is  it  alleged  that  he  was  ignorant  in  fact  of  the  status 
of  Bartlett's  right  at  the  time  of  his  procurement  of  the  assignment 
from  him  (Bartlett) ;  nor  is  there  any  charge  of  any  concealment 
or  suppression  of  evidence  as  to  the  condition  of  the  Bartlett  stock, 
or  the  certificate  therefor ;  nor  is  it  alleged  that  Yan  Alstyne  was 
ignorant  of  any  of  these  material  facts,  or  that  he  made  inquiries 
concerning  the  same,  or  that  he  would  have  been  unable  to  ascer- 
tain the  facts  by  duly  making  mquiry  concerning  them.  It  is  not 
alleged,  nor  shown  by  proof,  that  Yan  Alstyne  was  a  purchaser  of 
Bartlett's  right  to  five  shares  of  stock,  for  a  valuable  consideration, 
in  good  faith  and  without  notice.  And  on  the  other  hand,  Yan 
Alstyne  is  shown  by  the  evidence  to  have  occupied  a  position  of 
trust  towards  the  defendant — being  one  of  the  directors  of  defend- 
ant— which  relation  charged  him  with  the  duty  of  advising  himself 
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concerning  the  interest  and  affaiiB  of  the  stockholders  of  said  rail- 
road company ;  and  the  evidence  disclosed  the  fact  that  he  was  ex- 
pert, and  well  informed  concerning  the  stock-books  and  stock  trans- 
actions relating  to  the  defendant.  ^^  When  the  means  of  inquiry 
are  eqnall  j  open  to  both  parties,  if  a  mistake  occur  without  any 
fraud  or  falsehood,  no  relief  can  be  granted  on  account  of  the 
mistake  alone."  Daniel  v.  Mitchell,  1  Story,  172 ;  Warner  v. 
Daniel,  1  Wood  &  Min.  90 ;  Hill  v.  Bush,  19  Ark.  5^2 ;  Jouzin 
V.  Toulmin,  9  Ala.  662.  Equity  will  not  favor  and  aid  a  party 
thus  situat^,  in  his'  acts  ox  negligence  or  carelessness,  where  he 
seeks  to  make  either  available  as  tne  basis  whereby  to  obtain  and 
assert  an  interest  adverse  to  that  of  his  cestui  one  trust.  His  rela- 
tion bound  him  to  care  and  vigilance  in  behalf  of  the  defendant 
and  the  interest  of  the  stockholders,  if  he  went  into  the  market  as 
a  dealer  in  its  securities;  and  he  was  bound  besides  to  the  utmoet 
good  faith  towards  the  corporation  whose  interest  he  represented. 
Van  Alstyne  is  shown  to  have  occupied  a  position  and  a  relation  to 
the  facts,  as  well  as  to  all  the  parties  concerned,  as  to  preclude  him 
from  asserting  a  right  to  be  protected  against  a  mistake  in  which 
he  was  to  profit  so  largely.  "Though  a  court  of  equity  will  relieve 
against  mistake,  it  win  not  assist  a  man  whose  condition  is  attribu- 
table only  to  that  want  of  due  diligence  which  may  be  fairly  ex- 
pected from  a  reasonable  person."  Kerr  on  Fraud  and  Mistake,  p. 
407  and  note  and  authorities  cited. 

The  brief  of  counsel  for  appellee  disclaims  that  this  is  a  suit  for 
specific  performance ;  but  it  certainly  seems  to  be  nothing  less  than 
an  effort  by  the  plaintiff,  in  effect,  to  enforce  specifically  the  obli- 
gation which,  it  is  alleged,  arose  and  exists  under  and  by  virtae 
of  the  evidence,  which  the  certificate  for  stock  issued  to  Van 
Alstyne,  to  require  the  issuance  of  additional  certificates  in  the 
ratio  of  eight  K>r  one  to  said  Yan  Alstyne,  and  in  default  thereof 
to  compensate  the  plaintiff  in  damages  to  the  amount  of  the  valne 
of  all  such  evidences  of  plaintiff's  rights  to  dividends. 

As  the  plaintiff's  case  is  not  rested  upon  equities  which  mi^ht 
entitle  her  to  a  specific  performance,  the  discussion  and  application 
of  principles  of  law  applicable  to  such  remedv  is  wholly  super- 
fluous. Evidently  the  rules  applicable  to  relief  upon  equitable 
grounds  find  nothing  in  the  facts  of  this  case  suggestive  of  their 
application. 

The  mistake  of  fact  which  is  so  clearly  admitted  by  the  parties 
possesses  a  twofold  force ;  in  equity  it  constitutes  a  full  answer  to 
the  plaintiff's  case  in  respect  to  ner  alternative  claim  for  dama^ 
in  case  specific  enforcement  of  the  contract  be  denied  to  her  by  tne 
court ;  and,  as  we  have  endeavored  in  this  opinion  to  show,  the 
alleged  mistake  is  not  connected  with  any  equity  which  the  plain- 
tiff's testator  could  assert. 

The  plaintiff's  case  is  made  to  depend  upon  the  intrinsic  value  of 
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a  certificate  for  stock  Issned  under  a  clear  mistake  of  fact  on  the 
solicitation  of  the  plaintiff's  testator,  who  was  a  director  of  the  cor- 
poration, the  stock  of  which  he  was  endeavoring  to  acquire ;  whose 
interest  he  was  charged  by  his  official  duty  to  protect ;  and  the 
plaintifi  failing  to  show  any  fraud  used  to  his  disadvantage,  or  any 
mietake  which  he  might  not  have  guarded  a^inst,  and  failing  to 
show  besides  either  ignorance  in  tact,  surprise,  or  that  he  was  a 
bona  fide  purchaser  for  a  valuable  consideration  without  notice,  we 
perceive  no  reason,  and  acting  on  principles  and  maxims  of  law  the 
most  elementaiT,  to  hesitate  to  say  that  the  judgment  rendered  for 
the  plaintiff  below  was  erroneous,  and  that  tne  evidence  in  the  case 
^warranted  a  judgment  for  the  defendant. 

Wherefore  we  conclude  that  the  proper  disposition  of  this  appeal 
is  that  the  judgment  below  be  reversea  and  tne  cause  remanded  for 
further  proceeding. 

Eeversed  and  remanded. 


Matthews 

V. 

Mttbchison  bt  al. 

(Adoanee  (kue^  XT.  8,  Oireuit  Oaurt^  Bagtem  DUMet^  K  O.) 

One  of  the  largest  bondholders  in  a  railroad  company,  HM,  under  the  cir- 
ciunstances  of  the  case,  to  be  bound  by  a  plan  for  the  reorganization  of  thto 
company  after  a  foreclosure  sale. 

Said  bondholder  having  received  without  objection  her  proportion  of  bonds 
in  the  new  company  and  offered  part  or  the  whole  of  them  for  sale,  Hdd,  that 
^e  was  estopped  from  denying  the  valid  and  binding  nature  of  the  agree- 
ment for  reorganization. 

The  state  alone  can  set  up  and  take  advantage  of  the  incapacity  of  a  cor- 
poration under  its  charter  to  purchase  and  hold  the  stock  of  another  corpora- 
tion. 

A  bondholder  in  a  corporation  cannot  obtain  an  injunction  to  restrain  the 
directors  thereof  from  sacrificing  its  interests  to  another  corporation,  where 
the  company  is  solvent  and  abundantly  capable  of  responding  in  damages  to 
the  complainant. 

Bond,  0.  J. 

This  is  a  bill  filed  to  dissolve  and  declare  void  the  organization 
of  the  Carolina  Central  Kail  way  Company,  and  to  reorganize  it  and 
establish  it  under  a  new  plan  alleged  to  have  been  the  only  one  to 
which  the  plaintiff,  who  is  a  large  bondholder  of  a  former  organiza- 
tion, ever  agreed,  and  for  injunction  and  the  appointment  of  a 
receiver  meantime. 
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The  case  is  not  submitted  on  its  merits,  but  apon  this  prelimin* 
arj  motion. 

The  evidence  is  very  fnll  and  the  record  a  very  large  one.  Tlie 
motion  has  been  thoroughly  argued,  and  ably  prepared  briefs  sub- 
mitted and  the  court  has  given  them  patient  study. 

The  facts,  so  far  as  it  is  necessary  to  recite  them  for  the  present 
purpose,  are  these : 

The  complainant  was  the  owner  of  eleven  hundred  and  ninety- 
four  bonds  each  for  the  sum  of  one  thousand  dollars  secured  by  a 
first  mortgage  on  the  Carolina  Central  Railwav  Company,  all  its 
properties  and  franchises,  and  she  likewise  held  second  mortgage 
Donds  issued  by  that  company  to  the  amount  of  $2,550,000.  The 
company  made  default  in  the  payment  of  the  interest  upon  its 
bonaed  debt  and  an  action  was  Drought  in  the  Superior  Court  of 
New  Hanover  County,  North  Carolina,  to  f orecfose  the  mortgage 
and  sell  the  property,  which  that  court  decreed  should  be  done, 
and  the  sale  was  made  accordingly  on  the  31st  day  of  May,  1880. 
There  is  no  question  about  the  regularity  of  these  proceedings.  At 
the  sale  Francis  O.  French,  Arthur  B.  Graves,  l)avid  R.  Murchi- 
son,  James  S.  Whedbee  and  Andrew  V.  Stout,  a  committee  ap- 
pointed by  the  first  mortgage  bondholders,  became  the  purchaserB. 
The  court  directed  the  commissioners  who  made  the  sale  to  make  a 
deed  to  these  purchasers,  who  were  to  be  a  corporation  by  sach 
name  as  they  might  see  fit  to  adopt  in  conformity  to  the  laws  of 
North  Carolina.  The  old  corporation  was  dissolved  and  a  new 
one  formed  under  the  corporate  name  ^'  Carolina  Central  Itailwaj 
Company,"  to  which  all  the  property  and  franchises  of  the  old  cor- 
poration were  conveyed  free  and  discharged  from  all  former  liens 
and  encumbrances. 

Prior  to  this  sale  there  had  been  consultation  among  the  bond- 
holders respecting  the  sale  and  purchase  of  the  road  and  the  plan 
of  reorganization  to  be  followed  when  tiie  purchase  was  made.  It 
is  in  respect  to  these  plans  that  the  complamant  makes  complaint. 

In  our  opinion  Col.  Matthews,  the  husband  of  Virginia  B.  Mat- 
thews, was,  as  appears  from  the  whole  case,  if  not  the  real  owner  of 
these  securities,  the  complainant  plenary  attorney,  and  the  case  must 
be  treated  as  if  he  were  the  plaintiff  or  as  if  all  his  acts  and  declara- 
tions were  those  of  his  wife. 

Before  the  12th  of  May,  1880,  during  the  pendency  of  the  fore- 
closure suits  several  plans  of  reo^nization  had  been  agreed  upon 
between  Graves  and  Matthews.  Two,  at  least.  These  both  gave  an 
undue  advantage  to  the  old  second  mortgage  bonds,  that  is,  to  Mat- 
thews ;  and  it  is  to  be  presumed  that  is  was  impossible  to  get  the 
consent  of  the  first  mortgage  bondholders  to  tnem.  At  any  rate, 
they  were  abandoned  and  complainant  signed  a  paper  authorizing 
Francis  O.  French,  a  party  deiendant  hereto,  to  designate  a  plan, 
and  making  him  substantially  arbitrator  as  to  the  question  between 


KATTHBWS  V.  IflTBOHIBOK.  695 

the  old  second  and  first  mortgage  bondholders.  This  was  on  the 
15th  May,  1880.  On  or  before  December  12th,  1879,  Mrs.  Mat- 
thews had  owned  $1,690,000  of  the  old  firet  mortgage  bonds.  On 
that  day  she  sold  $500,000  of  them  to  R  A.  Lancaster  &  Co., 
hypothecated  $500,000  more  on  a  loan  from  French,  Stent  and 
Graves  and  gave  the  last-named  persons  a  power  of  attorney  for 
five  yeara  to  vote  on  $1,000,000  of  her  bonds,  including  the  $500,- 
000  hypothecated  ones.  The  power  of  attoiney  was  given  on  the 
condition  that  the  attorneys  should  consent  to  and  approve  the  plan 
of  reorganization  of  the  company  in  accordance  with  the  plan 
annexed.  This  plan  was  modified  by  plaintiff  on  the  27th  of  Feb- 
ruary and  abrogated  on  the  15th  of  Mav,  1880,  French  being  au- 
thorized to  designate  a  new  plan  as  above  stated.  Before  this, 
however,  on  the  12th  of  May,  1880,  more  than  five  sixths  of  the 
old  bondholders  had  entered  into  an  agreement  looking  to  the  pur- 
chase of  the  C.  C.  Railroad  at  the  foreclosure  sale.  This  p^per  was 
si^ed  by  complainant  among  others,  and  was  binding  upon  all 
wno  signed  it,  and  the  court,  as  far  as  the  nature  of  the  case  per- 
mitted ;  would  enforce  it.  The  purchase  was  made  under  this  in- 
strument, and  no  organization,  not  effected  in  accordance  with  its 
terms,  would  have  nad  the  consent  of  the  parties  in  interest 
while  it  remained  in  force.  It  provided  among  other  things  that 
French,  Muschison,  Graves  and  W  hedbee  with  power  to  add  a  fifth 
to  their  number  should  be  a  committee  to  purchase  at  the  foreclo- 
sure sale,  and  in  case  they  did  they  were  to  prepare  and  submit  to 
the  subscribers  a  plan  for  the  reorganization  of  the  company,  which 
plan  should  be  bmding  when  approved  bv  two  thirds  in  amount 
of  the  bonds.  This  was  signed  by  Mrs.  Matthews  on-tiie  12th  of 
May  and  three  days  afterward  she  signed  the  agreement  that 
French  might  designaate  a  new  plan.  These  two  papers  were  of 
course  in  the  mind  of  Mrs.  Matthews,  or  rather  of  her  husband,  at 
the  same  time,  and  it  is  impossible  to  doubt  she  meant  that  the 
plan  was  to  follow  the  course  of  the  former  and  be  submitted  by 
the  committee  to  and  be  approved  by  the  requisite  number  of  first 
mortgage  bonds.  This  could  not  be  done  till  after  the  purchase  of 
the  road.  It  is  true  that  before  that  time  French  did  draft  a  plan 
and  the  requisite  number  of  bondholders  signed  an  authorization  to 
the  committee  to  carry  it  out.  The  plan,  however,  was  never  pre- 
sented by  the  committee  and  was  never  carried  out.  We  are  now 
asked  to  enforce  it.  It  is  plain  we  ought  not  to  do  so.  It  is  not 
within  the  terms  of  the  instrument  of  May  12th,  1880.  French 
had  not  exhausted  his  power  under  the  instrument  making  him  ar- 
bitrator, and  when  he  subsequently  presented  the  plan  marked  "Y" 
he  was  acting  under  that  authority.  This  plan  differed  from  plan 
"  C  "  in  but  two  points.  It  added  to  the  definition  of  the  word 
"  income  "  the  words  *^  all  questions  of  expenditure  within  the  dis- 
cretion of  the  Board  of  Directors ''  and  it  changed  the  attachment 


696  If  ArrHSWS  v.  hubchison. 

of  the  stock  and  its  amonnt.  Neither  of  these  changes  is  material 
The  discretion  mentioned  is  of  coarse  a  le^  discretion  and  the 
board  wonld  have  had  that  without  giving  it  m  express  words,  and 
the  change  in  the  attachment  of  the  stock  from  one  set  of  bonds  to 
the  other  is  of  no  importance  to  complainant,  as  she  got  the  same 
share  under  one  agreement  or  plan  as  she  would  have  done  un- 
der the  other.  The  company  has  been  organized,  its  new  bonds 
and  stock  issued  and  sola.  The  complainant  has  received  her 
proportion  of  bonds  in  the  new  organization  without  objection 
and  has  offered  to  sell  the  whole  or  part  of  it ;  yet,  if  the  com- 
plaint she  now  makes  be  true,  she  knew  the  company  illegally 
organized  and  had  no  power  to  issue  either  bonds  or  stock. 
French  acted  within  the  scope  of  his  power  of  attorney.  The 
plan  "F" which  he  voted  for  in  the  presence  of  his  associates, 
Graves  and  Stout,  was  sent  to  Matthews,  who  was  then  in  Europe, 
as  is  evMlent  from  Matthews'  letter  to  Robinson  of  16th  Septem- 
ber ;  ana  even  if  French  had  exceeded  his  power  of  voting  for 
Matthews,  he  professed  to  act  under  it,  and  complainant  and  her 
husband  knew  it,  and  their  conduct  after  such  Knowledge  rati- 
fied her  act.  The  complainant  received  the  new  bonds;  she  at- 
tempted to  buy  more  and  offered  to  sue  them  and  brought  suit 
for  some  she  claimed  to  be  hers.  All  these  things  were  done 
after  the  knowledge  of  French's  act. 

To  come  into  a  Court  of  Equity  and  ask  it  to  set  aside  the 
organization  of  the  new  company  under  these  circumstances,  and 
to  take  its  property  out  of  its  hands  and  put  it  into  those  of  a 
receiver  is  little  else  than  monstrous.  Every  act  of  complainant 
and  her  husband  after  the  vote  of  French  led  the  public  and 
the  committee  of  purchase  and  organization  to  suppose  they  ac- 
quiesced. 

The  law  and  good  conscience  required  that  if  they  disapproved 
French's  conduct  and  denied  his  power  to  act  as  he  had  done,  then 
to  say  so  at  once  and  not  mislead  everybody  by  dealing  in  the 
worthless  securities  which  they  secretly  meant  to  repudiate. 

Whether  this  is  an  estopped  or  a  ratification  is  of  little  conse- 
quence; not  to  regard  it  as  one  or  the  other  would  work  the  great- 
est injustice  to  the  other  bondholders.  We  think  this  decides  the 
matter  and  is  fatal  to  complainant's  claim  for  a  receiver  now  or  at 
any  other  time  under  her  bill  of  complaint. 

The  bill  charges  that  the  Seaboard  and  Roanoke  and  Raleigh  and 
Oaston  Railroad  have  no  right  to  own  shares  in  the  reorganized 
Carolina  Central  Railway  Company.  This  is  of  no  importance  to 
complainant.  If  the  company  nad  no  right  to  purchase  shares  then 
those  they  sold  belong  to  Murchison's  estate, from  whom  they  bought 
them,  and  if  they  could  purchase  and  not  hold  them  and  are  exceed- 
ing their  corporate  powers,  the  State  of  North  Corolina  is  the 
paffiy  offended. 
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The  bill  charges  that  the  parties  holding  the  control  of  the  com- 
pany intend  to  sacrifice  its  interest  to  that  of  the  Kaliegh  and  Oas- 
ton  and  Seaboard  Boads,  but  there  is  no  proof  whatever  of  the 
fact ;  and  even  if  the  complainant  had  more  equity  on  the  merits 
there  is  no  irreparable  injury  threatened  and  the  road  is  solvent  and 
abundantly  capable  of  responding  in  dama^  to  the  complainant 

The  motion  for  injunction  and  receiver  is  denied.  We  have  not 
copied  in  this  opinion  the  paper  referred  to  in  it  It  would  be  use- 
less to  do  so  for  the  sake  of  the  counsel,  who  are  familiar  with  the 
record,  and  to  do  so  for  the  benefit  of  the  profession  would  make 
the  paper  as  large  as  the  record  and  profession  would  never  see 
for  it  would  never  find  a  printer. 

The  right  of  purchasers  at  a  f oreclorare  sale  to  reor|^ise  and  form  a  new 
corporation  is  especially  provided  for  by  statute  both  in  England  and  in  this 
country.  The  existing  legislation  on  the  point  in  England  is  comprised  in 
Stat  80  &  81  Vict  C.  127,  {{  6-16.  See  the  following  decisions  under  this 
act 

London  Financial  Ass'n  e.  Wrexham  &  C.  Ry.  Oo.,  L.  R  IS  Eq.  666;  Bris- 
tol V.  North  Bomereet  R.  Co.,  L.  R  6  £q.  448;  In  Re  Devon  e.  Somerset  Ry. 
Co.,  L.  R  6  Eq.  610;  In  Re  Cambrean  Ry.  Co^s.  Scheme,  L.  R  8  Ch.  278; 
Hunns  o.  Isle  of  Wight  Ry.  Co.,  L.  R  8  Eq.  658;  Stevens  «.  Mid.  Hants  R 
Co.,  L.  R  8  Oh.  1064. 

In  this  country  the  subject  is  provided  for  by  the  statutes  of  ,the  various 
states,  of  which  a  full  account  is  given  in  Jones  on  Railroad  Securities,  §  661 
et  seq. 

James  e.  Cowing,  82  N.  Y.  440;  Thornton  e.  Wabash  R  Co.,  81  K.  Y. 
462;  Jesup  v.  Wilmington  &  Manchester  R  Co.,  2  S.  C.  469;  Witherspoon 
A  Lane  v.  Texas,  Pacific  R  R  Co.,  48  Tex.  809;  Miller  «.  Rutland  etc.  R. 
Co.,  40  Vt  899;  St  John  «.  Erie  R  Co.,  22  Wall.  186;  Wetmore  e.  St  Paul 
A  Pacific  RCo.,  6  Dill.  C.  Ct  681;  Sage  e.  Central  R  R  Co.,  99  U.  a  884; 
Morgan  Co.  e.  Allen,  108 17.  S.  498. 


The  Biohmond  Street  Ky.  Co. 

V. 

Seed. 
(Adoanee  Oate^  Indiana.    October  4, 1882.) 

It  is  a  settled  rule  that  the  decision  of  an  appellate  court  upon  any  question 
or  questiouB  actually  in  judgment  and  properly  before  it  for  aecision,  is  bind- 
ing in  all  the  subsequent  stages  of  the  cause.  This  rule  does  not,  however, 
apply  to  matters  stated  by  the  appellate  court  merely  by  way  of  illustration 
or  argument. 

Where  suit  is  brought  to  recover  a  subscription  to  a  railroad  company, 
made  before  the  organization  of  the  company,  it  is  necessary  to  a  recovery 
that  the  complaint  should  show  that  the  steps  essential  to  bring  the  corpora- 
tion into  existence  were  duly  taken. 

In  such  case  it  is  also  necessary  under  the  provisions  of  the  Rev.  Stat  of 
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the  State  of  Indiana,  {  4143,  to  show  that  the  contract  of  subecription  con- 
tained inter  alia  a  specification  of  the  number  of  the  directors  of  the  proposed 
corporation. 

Where  one  subscribes  a  paper  which  in  express  terms  professes  to  consti- 
tute articles  of  association,  ana  contains  provisions  showing  that  to  be  the 
character  its  subscribers  intend  it  to  bear,  it  cannot  afterwards,  without  the 
consent  of  the  subscribers,  be  transformed  into  a  mere  preliminary  agreement. 
Where  such  articles  contain  a  clause  providing  that  when  the  full  amount 
of  the  capital  stock  is  subscribed  any  two  of  the  subscribers  may  call  a  meet- 
ing for  the  purpose  of  effecting  an  organization  and  incorporation,  and  for 
electing  directors,  at  which  meeting  any  three  or  more  subscribers  may  pro- 
ceed to  organize,  as  aforesaid,  this  will  not  be  construed  to  constitute  adele- 
fation  of  authority  by  any  subscriber  to  increase  the  capital  stock,  increase 
is  own  liability,  or  in  any  other  way  to  change  the  effect  and  character  of 
the  original  contract  of  subscription. 

Appeal  from  the  Circuit  Cotirt  of  Wayne  county. 
Chas.  H.  Burchenaly  for  appellant 

Elliott,  J. — ^This  case  is  in  this  court  for  the  second  time.  The 
appellee  prosecuted  the  first  appeal  and  obtained  a  judgment  re- 
versing that  of  the  Circuit  Court,  and  instructing  it  to  sustain  the 
demurrer  to  the  complaints.  Reed  v.  The  Richmond,  etc,  Co.,  50 
Ind.  34.  It  is  important  to  determine  at  the  outset  what  questions 
were  before  and  decided  by  the  court  upon  the  former  appeaL  It 
is  a  settled  rule  that  the  decision  of  the  appellate  court  upon  the 
question  or  questions  in  judgment  is  conclusiye  upon  snch  ques- 
tions throughout  all  the  subsequent  stages  of  the  case.  What  is 
stated  by  way  of  illustration  or  argument  does  not,  of  course, 
profess  any  such  force,  but  the  decision  upon  the  questions 
properly  before  the  court  does  have  this  effect.  It  was  decided  in 
this  case,  that  the  subscription  sued  on  having  been  made  before 
the  organization  of  the  corporation,  it  was  necessary  to  a  recovery 
that  the  complaint  shonla  show  that  the  steps  essential  to  bring 
the  corporation  into  existence  were  duly  taken.  This  ruling,  we 
may  remark  in  passing,  is  in  accordance  with  the  settled  doctrine 
of  this  State.  It  was  also  decided  that  the  complaint  as  it  then 
stood  was  bad,  because  it  did  not  show  a  compliance  with  the 
statute  in  that  it  ^as  not  made  to  appear  that  the  appellee.  Reed, 
in  any  way  assented  to  the  number  of  names  of  tne  directors. 
The  court,  in  the  course  of  the  opinion,  enumerated  the  require- 
ments of  the  statute,  and  said :  "  Tne  appellant  never,  in  any  way, 
assented  to  the  number  of  names  of  tne  directors,  for  they  were 
not  stated  in  the  articles  signed  by  .bim,  and  he  was  not  at  the 
meeting  when  the  number  of  the  directors  was  designated,  and 
they  were  elected."  After  the  case  reached  the  court  below,  in 
obedience  to  the  judgment  remanding  it,  the  appellant  amended 
its  complaint,  and  the  Question  which  we  first  encounter  is,  "Does 
tlio  amendment  to  the  nrst  para^ph  of  the  complaint  take  it  out 
of  the  rule  established  by  the  judgment  of  this  court  upon  the 
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former  appeal  ?"  The  learned  counsel  for  the  appellant  thus  de- 
scribes the  amendment :  "  But  since  that  ruling  was  made  [i.e.,  the 
ruling  of  this  court  on  the  former  appeal]  tlie  complaint  has  been 
amended,  and  now  comes  here  with  the  additional  averment,  that 
at  the  same  meeting  when  the  articles  were  adopted  and  the  direc- 
tors elected,  the  subscribers,  by  an  express  resolutiop,  fixed  the 
number  of  directors  at  swen."  We  cannot  regard  this  amendment 
as  freeing  this  paragraph  of  the  complaint  from  the  fault  adjudged 
to  exist  b;  this  court.  The  pleading  is  in  all  substantial  respects 
the  same  a£  that  pronounced  bad,  and  we  cannot,  even  if  so  dis* 
posed,  change  that  judgment.  The  amendment  does  not  show  that 
the  appellee  assented,  either  directly  or  indirectly,  to  the  desiffna- 
tion  of  the  number  of  directors,  or  that  he  acquiesced  in  their  elec- 
tion. If  we  did  not  feel  bound  to  regard  the  judgment  upon  the 
former  appeal  as  conclusive,  and  felt  ourselves  at  liberty  to  decide 
the  Question  as  an  open  one,  we  should  decide  it  adversely  to  the 
appellant.  The  statute  provides  that  the  articles  of  association 
snail  contain  four  distinct  and  substantive  statements,  and  courts 
have  no  power  to  declare  that  any  one  of  these  may  be  omitted. 
If  they  have  the  power  to  declare  this  as  to  one,  they  must  neces- 
sarily have  that  power  as  to  more  than  one,  and  this  would  leave 
the  decision  of  the  sufficiency  of  such  instruments  to  be  determined 
by  another  and  different  standard  than  that  prescribed  by  the  legis- 
lature. It  would  lead  to  uncertainty  and  confusion  to  depart  from 
the  plain  language  of  the  statute,  while  to  hold  to  it  will  secure 
certainty,  and  impose  hardships  upon  no  one,  for  the  language  of 
the  statute  is  plain  and  unambiguous,  and  its  requirements  easily 
complied  with.    R.  S.  §  4143. 

Tne  second  paragraph  of  the  complaint  alleges  that  the  appellee, 
with  other  pereons,  subscribed  articles  of  association,  with  tne  view 
to  the  organization  of  a  corporation  for  the  purpose  of  constructing 
and  operating  a  street  railway ;  that  said  articles  provided  for  a 
capital  stock  of  not  less  than  $10,000,  nor  more  than  $100,000,  to 
be  divided  into  shares  of  $2500  each ;  that  the  articles  contained 
an  agreement  to  take  and  pay  for  the  shares  of  stock  set  opposite 
the  names  of  the  respective  subscribers ;  that  after  more  tlian  five 
persons  had  subscribed  such  articles,  and  stock  to  the  amount  of 
J10,000  had  been  subscribed,  twelve  of  the  subscribers  held  a  meet- 
ing for  the  purpose  of  organizing  and  electinff  directors;  that 
notice  of  the  time  and  place  of  the  meeting  had  been  previously 
duly  given;  that  at  sucn  meeting  the  subscribers  elected  seven 
directors,  and  severally  subscribed  articles  of  association  setting 
forth  the  names  of  the  directors,  the  amount  of  capital  stock,  the 
number  of  shares  of  such  stock,  and  the  purpose  of  the  corporation. 
The  instrument  subscribed  by  the  appellee  is  set  forth,  but  not 
that  alleged  to  have  been  adopted  and  subscribed  at  the  meeting  of 
the  twelve  subscribers.    The  paper  subscribed  by  the  appellee  was. 
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not  snflScient  to  oonstitnte  the  snbscriberB  a  corporation.  One  rea- 
son for  declaring  it  insufficient  is  that  the  number  and  names  of 
the  directors  are  not  stated.  We  are  satisfied,  as  already  declared, 
that  the  requirements  of  the  statute  must  be  complied  with  in  the 
execution  of  articles  of  association.  Beed  v.  luchmond  &  Co., 
supra ;  Dutchess  &  Co.  v.  Mabbett,  58  K.  Y.  897 ;  Ponghkeepsie, 
«tc.,  Co.,  24  N.  T.  150. 

As  we  find  one  valid  reason  for  holding  the  instrument  insuffi- 
cient, we  need  not  examine  the  other  objections  stated  bj  coun- 
sel. It  is  contended  bj  appellant  that  the  complaint  shows  two 
different  articles  of  association,  and  that  the  one  set  out  as  an  ex- 
hibit is  a  mere  preliminary  paper,  while  that  executed  at  the  meet- 
ing of  the  twelve  subscribers  is  the  final  and  complete  one.  We 
think  this  position  cannot  be  maintained.  The  paper  in  terms 
declares  its  character,  and  the  provisions  written  m  the  bodj 
clearly  and  unmistakably  show  that  it  was  intended  and  understood 
by  the  signers  to  be  a  complete  and  final  instrument  of  incorpora- 
tion. Wnere  one  subscribes  a  paper  which  in  direct  terms  pro- 
fesses to  constitute  articles  of  association,  and  contains  provisions 
showing  that  to  be  the  character  its  subscribers  intend  it  to  bear, 
it  cannot  afterwards,  without  the  assent  of  the  subscribers,  be 
transformed  into  a  mere  preliminary  agreement.  A  paper  which  at 
the  time  of  its  execution  means  one  thing,  cannot,  without  the 
consent  of  its  signei-s,  be  afterwards  made  to  mean  something  dif- 
ferent. A  further  contention  of  appellants  counsel  is,  that  the 
<;lau8e  contained  in  the  instrument  reading  as  follows:  ^^ Article 
4.  When  the  full  amount  of  said  capital  stock  of  $10,000  or  more 
has  been  subscribed,  it  shall  be  lawful  for  any  two  of  said  subscrib- 
ers to  give  notice  in  writing,  through  the  post-office,  to  all  said 
subscribers  of  the  time  and  place  of  meeting,  for  the  purpose  of 
effecting  an  organization,  and  incorporating  under  the  laws  of 
Indiana,  and  electing  directors ;  and  after  sucn  notice,  any  three  or 
more  of  such  subscribers  may  meet  at  such  time  and  place,  and 

Eroceed  to  have  said  company  duly  organized  and  incorporated  as 
erein  provided.'*  Conceding,  without  deciding,  that  tnis  was  a 
delegation  of  authority  by  the  appellee  to  his  associate  subscribers, 
it  is  b^  no  means  so  broad  as  that  claimed  by  counsel.  It  is  no 
authority  to  execute  new  articles  of  association.  The  authority  to 
incorporate  means  plainly  enough  the  authority  to  make  the  arti- 
cles of  association  eflEective  by  filing  as  the  law  requires.  The  in- 
-corporation  was  not  complete  until  tnis  was  done.  There  is  nothing 
in  the  language  used  indicative  of  an  intention  to  vest  in  others 
the  authority  to  execute  new  and  different  articles  of  association, 
and  the  situation  and  surroundings  of  the  parties  forbids  such  a  con- 
struction of  the  language  used.  It  is  not  reasonable  to  presume 
that  a  party  having  subscribed  articles  of  association,  professing  in 
terms  to  be  such,  and  containing  provisions  indicatmg  a  complete 
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iii8tnimcnt  of  that  character,  meant  to  confer  authority  upon  hia 

associates  to  change  them  at  tlieir  pleasure.     To  hold  this  would 

l>e  to  declare  that  tlie  appellee  clothed  his  associates  with  authoritj 

to  increase  the  capital  stock  at  their  pleasure,  to  increase  his  own 

liability,  and,  in  short,  in  any  and  every  way,  except  only  the 

object  of  the  association,  change  the  effect  and  character  of  tho 

instrument  he 'had  signed.    The  reasonable  construction  of  the 

clause  quoted  is  that  it  invested  three  or  more  subscribers  with 

power  to  perfect  the  corporate  organization,  not  to  tear  up  its 

foundation  and  build  a  new  one.    The  provision  in  the  clause 

relied  on  by  appellant,  "  and  proceed  to  have  said  company  daly 

organized  and  mcorporated  as  herein   provided,"  shows  tlwtt  the 

articles  then  executed,  and  not  different  one,  were  to  be  the  basis 

of  the  corooration.     The  restriction  forbids  the  conclusion  that 

the  subscrioers  meant  to  clothe  three  of  their  number  with  power 

to  make  new  articles.    It  is  a  familiar  rule  of  construction  that  a 

contract  shall,  if  it  can  be  reasonably  done,  be  so  construed  as  to 

give  effect  to  every  clause,  and  that  none  be  deemed  meaningless, 

and  this  rule  applied  here  would  require  full  force  to  be  given  to 

the  clause  quotecL 

Not  only  does  this  rule  require  the  construction  we  adopt,  but 
the  context  plainly  indicates  the  intention  of  the  parties  to  give 
the  clause  full  force  and  effect. 
Judgment  affirmed. 

Where  a  corporation  is  not  actually  in  ezistenee  subsoriptions  to  its  capital 
stock  cannot  be  enforced. 

Mt.  Sterling  Coal  Road.  Co.  «.  Little,  14  Bush,  420;  Thrasher  «.  Pike 
County  R  Co.,  25  111.  898;  Strasburg  R.  Co.  d.  Echtemacht,  21  Post,  220; 
Monterey  &  S.  V.  R.  Co.  «.  Hildreth,  68  Cal.  128. 

Incorporation  is  a  necessary  condition  precedent  to  an  enforcement  of  such 
subscriptioDS. 

Stoops  «.  Greenburgh  &  B.  Plank  Road  Co.,  10  Ind.  47;  Oregon  Central  R. 
Co.  «.  Scoggin,  8  Greg.  161 ;  Low  o.  Connecticut  &  P.  R.  Co.,  45  N.  H.  870; 
Marlborough  Branch  R.  Co.  «.  Arnold,  0  Gray,  159;  Diman  «.  Providence, 
W.  &  B.  R.  Co.,  5  R.  L  180;  Danbury  &  N.  R  Co. «.  Wilson,  22  Conn.  485; 
Buffalo  &  N.  Y.  City  R.  Co.  «.  Dudley,  14  N.  Y.  886;  Doris  «.  Sweeney,  60 
K.  Y.  648;  Tonica  &P.  R.  Co.o.  McNeeley,  21  111.  71;  Midland  Gt.  W.  R.  Co. 
9.  Gordon,  16  M.  &  W.  804;  Lake  Ontario,  A.  &  N.  Y.  R.  Co.  «.  Maaon,  16 
N.  Y.  451;  Buffalo  &  P.  R.  Co.  «.  Hatch,  20  N.  Y.  157;  Garrett  «.  Dulaburg 
&  M.  R  Co.,  78  Pa.  St.  465. 

For  the  authorities  relative  to  a  release  of  stockholders  from  liability,  in 
consequence  of  a  subsequent  change  in  the  design  of  the  corporation,  etc., 
etc.,  see  note  to  4  Am.  &  £ng.  R.  R.  Cas.  261. 
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Addison  kt  alb.  v.  Lewis  et  als. 
Bltthb  et  als.  v.  Lewis  et  als. 

(75  Virtfinia  ReporU,  701.    StpUmber  Tem^  1881.) 

A  mortgage  of  the  road,  and  of  the  present  and  snbsequently  acquired  prop- 
erty of  a  railroad  company,  executed  to  secure  the  payment  of  its  bon^  is, 
while  it  retains  possession,  a  prior  lien  upon  the  net  earnings  of  the  road. 

The  funds  in  the  hands  of  a  receiver  of  a  railroad,  appointed  in  a  suit  to 
foreclose  a  mortgage  executed  by  the  company,  must  be  applied  to  the  satis- 
faction of  the  lien  of  the  mortgage  creditors  and  not  to  the  payment  of  debts 
due  to  the  eeneral  creditors. 

These  ru&s  are  subject  to  this  modification,  however:  the  net  earnings, 
while  the  road  is  in  the  possession  of  a  receiver  appointed  by  the  court,  may 
be  applied  to  the  payment  of  claims  having  superior  equities  to  that  of  the 
bondholders. 

These  claims  are  confined  to  outstanding  debts  for  labor,  supplies,  equip- 
ments or  permanent  improvements  of  the  mortgaged  property,  as  may,  under 
the  circumstances  of  the  particular  case,  appear  to  be  reasonable. 

When  a  Court  of  Chancery  is  asked  by  railroad  mortgagees  to  appoint  a 
receiver,  pending  proceedings  for  foreclosure,  the  court,  in  the  exercise  of  a 
sound  discretion,  may,  as  a  condition  of  Issuinff  the  necessary  order,  impose 
such  terms,  in  reference  to  the  payment  from  the  income,  during  the  receiv- 
ership, of  outstanding  debts  from  labor,  supplies,  equipments  or  permanent 
improvements  of  the  mortgaged  property,  as  may,  under  the  circumstances 
of  the  particular  case,  appear  to  be  reasonable.  If  no  such  order  is  made  at 
the  time  the  receiver  is  appointed,  it  may  be  done  at  any  time  during  the 
progress  of  cause,  if  required  in  the  due  administration  of  justice  and  the 
enforcement  of  the  eqmties  of  the  resnective  parties. 

When  the  current  earnings  of  a  railroad,  which  ought,  in  equity,  to  have 
been  employed  to  pay  current  debts  oontracted  before  the  receiver's  appoint- 
ment, for  labor,  supplies  and  the  like,  have  been  applied  by  the  company  to 
the  payment  of  interest  due  mortgage  creditors,  to  pay  for  additional  equip- 
ments for  the  road,  or  for  valuable  and  lasting  improvements,  it  is  competent 
for  the  court  to  restore  what  has  been  thus  improperly  diverted,  and  to  direct 
such  current  debts  to  be  paid  out  of  the  income  in  the  receiver's  hands,  be- 
fore anything  derived  from  that  source  goes  to  the  mortgage  creditors. 

This  doctrme  of  restoration  of  the  funds  rests  not  upon  any  ground  of  a  sup- 
posed lien  of  the  supply  or  labor  creditor  upon  the  earnings  of  the  road,  but 
upon  the  idea  that  the  officers  of  the  company  are,  in  a  sense,  trustees  of 
these  earnings  for  the  benefit  of  the  different  claims  of  creditors,  and  if  they 
give  to  one  class  of  creditors  that  which  properly  belonged  to  another,  the 
court  may,  upon  an  adjustment  of  accounts,  so  use  the  income  in  its  hands  as 
to  restore,  if  practicable,  the  parties  to  their  original  rights. 

The  claims  of  the  general  creditors  can  never  take  priority  over  the  mort- 
gage creditors,  except  when  it  is  shown  that  such  general  creditor  has,  upon 
the  principles  of  Courts  of  Equity,  a  superior  equity  to  the  lien  creditor. 
No  genenu  rule  can  be  laid  down  on  the  subject,  but  each  claim  must  be  de- 
termined upon  the  particular  facts  showing  the  peculiar  equity. 

The  directors  of  a  corporation  are  its  officers  or  agents,  and  represent  the 
interests  of  that  abstract  legal  entity  and  of  those  who  own  the  shares  of  its 
stock.    One  of  the  objects  of  creating  a  corporation  by  law  is  to  enable  it  to 
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make  contracts,  and  these  contracts  may  be  made  with  the  stockholders  as 
well  as  with  others. 

When  the  lender  of  money  to  a  corporation  is  a  director  charged  along  with 
others  with  the  control  and  management  of  the  corporation,  representing  in 
this  regard  the  aggregated  interests  of  all  the  stockholders,  his  obligation, 
when  he  becomes  a  party  to  a  contract  with  the  company,  to  candor  and  fair 
dealing,  is  increased  in  the  precise  degree  that  his  representative  character 
has  given  him  power  and  control  derived  from  the conndence  reposed  in  him; 
but  the  general  doctrine  with  regard  to  this  class  of  contracts  is  not  that 
they  are  absolutely  void,  but  that  they  are  voidable  at  the  election  of  the 
party  whose  interest  has  been  so  represented  by  the  party  claiming  under  it. 

These  are  cases  of  appeal  from  the  decree  of  the  circuit  court  of 
the  citj^  of  Bichmond,  rendered  on  the  23d  day  of  April,  1880,  in 
a  soit  in  equity  brought  by  Henry  Lewis  and  Henry  S.  McComby 
who  sued  for  themselves  and  all  other  lien  creditors  of  the  Wash« 
ington  and  Ohio  R.  R.  Co.,  a  corporation  of  the  State  of  Yirginia, 
against  the  said  corporation  and  others,  to  enforce  against  the  de- 
fendant corporation  certain  claims  of  the  complainants  secured  by  a 
mortgage  or  deed  of  trust  executed  on  the  Istdayof  May,  1868,  by 
the  Alexandria,  Loudoun  and  Hampshire  R.  R.  Co.  (the  name  of 
which  company  was,  under  the  authority  of  a  statute  passed  March 
20, 1870,  cnanged  to  the  Washington  and  Ohio  R.  R.  Co.)  on  its 
road,  franchises,  etc.;  and  averring  the  insolyency  of  the  corporation, 
the  bill  prayed  for  the  appointment  of  a  receiver,  the  bill  prayed  for 
the  appomtment  of  a  receiver,  the  ascertainment  of  the  liens  upon  its 
property,  and  their  respective  priorities,  and  a  sale  of  the  road  of 
the  corporation,  its  franchises,  etc.,  to  satisfy  the  liens  and  other 
debts  due  by  the  corporation. 

A  cross  bill  was  filed  in  the  cause  by  A.  E.  Addison  and  others, 
claiming  to  be  the  holders  of  bonds  issued  by  the  Washington  and 
Ohio  R.  R.  Co.,  and  secured  by  a  deed  of  trust  dated  the  Ist  day 
of  April,  1871.  And  petitions  were  filed  by  interveners  Michael 
Gillen,  Lewis  McKenzie,  James  H.  Read,  receiver  of  the  Farmers' 
and  Mechanics'  Savings  Bank  of  Alexandria,  and  Adams,  Hamner 
&  Co.,  respectively.  Appeals  were  allowed  in  said  several  cases, 
from  said  decree,  by  one  of  the  judges  of  this  court. 

The  said  cases  were  argued  at  Richmond,  but  decided  at  Staunton. 

The  facts  of  the  several  cases,  so  far  as  it  is  necessary  to  state 
them  in  order  to  understand  the  points  decided,  are  sufficiently 
stated  in  the  opinion  of  Christian,  jt 

Claughton  &  Stuart  in  first  case,  and  John  A.  Meredith  and  R. 
H.  Lee  in  second  case,  for  apjpellants. 

John  A.  Meredith,  R.  T.^arton,  Wm.  J.  Robertson,  R.  H.  Lee, 
Wise  &  Hobson,  and  Thos.  F.  Bayard  in  first  case,  and  said  Bar- 
ton,  Bayard,  and  Robertson  in  second  case,  for  appellees. 

Christian,  J. — These  causes  were  heard  together,  and  may  all 
be  disposed  of  in  one  opinion. 
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The  original  bill  was  filed  by  Henry  Lewis,  of  the  city  of  Phila- 
delphia, and  Henry  S.  McComb,  of  the  State  of  Delaware,  who 
sued  for  themselves  and  all  other  lien  creditors  of  the  Washington 
and  Ohio  R.  R.  Co. 

The  bill  alleges  the  insolyency  of  the  company,  and  sets^  forth 
with  much  particularity  the  claims  of  the  complainants,  secured  by 
a  mortga^  or  deed  of  trust  executed  by  said  company  on  the  1st 
of  May,  1868,  to  secure  the  said  Henry  Lewis,  who  is  the  holder  of 
bonds  to  the  amount  of  $37,500,  and  the  said  Henry  S.  McCk>mb, 
who  is  the  holder  of  bonds  to  the  amount  of  $150,000. 

After  giving  a  minute  history  of  the  manner  in  which  these 
claims  originated,  and  after  reference  to  other  supposed  liens  created 
by  the  company,  and  after  giving  in  detail  the  condition,  property, 
franchises  and  assets  of  the  company,  the  bill  asks  for  a  foreclosure 
of  their  mortgage  and  the  appointment  of  a  receiver. 

In  their  prayer  for  relief,  uie  complainants  ask: 

1.  "  That  said  mortgage  or  deed  of  trust  may  be  decreed  to  be  a 
lien  upon  all  and  every  part  of  the  railroad  of  the  said  corporation 
and  its  appurtenances  in  the  said  mortgage  or  deed  of  trust  men- 
tioned, whether  constructed  before  or  since  the  date  of  the  same, 
and  upon  all  its  property  of  every  description,  real  or  personal, 
then  held  or  thereafter  aconired,  together  with  the  said  corpora- 
tion's franchises,  and  all  and  singular  its  rights,  powers  and  privi- 
leges in  regard  to  said  railroad  and  property. 

2.  "  That  it  may  be  decreed  that  the  entire  net  revenue  or  in- 
come of  said  railroad  is,  as  the  same  shall  accrue,  subject  to  said 
mortgage  or  deed  of  trust,  and  that  after  deducting  therefrom  the 
necessary  expenses  of  maintaining  and  operating  said  railroad  and 
such  charges,  if  any  there  be,  which  at  law  or  in  equity  may  have 
a  priority  over  the  bonds  secured  by  said  mortgage  or  deed  of  trust, 
any  such  net  income  may  be  decreed  to  be  applied  to  the  payment 
of  the  arrears  of  interest  on  the  said  bonds. 

3.  "  That  the  amount  due  upon  said  bonds,  principal  and  inter- 
est, intended  to  be  secured  by  the  said  mortgage,  the  amounts  dae 
under  each  other  mortgage  executed  by  the  coi*poration  defendant, 
whether  under  its  former  or  present  corporate  name,  the  enms  of 
money  due  by  judgment  or  other  lien  against  said  corporation,  and 
the  parties  entitled  to  be  paid  said  bonds  and  judgments,  or  other 
debts,  be  speedily  ascertained  and  determined.  And  forasmuch  as 
the  parties  holding,  or  entitled  to  hold  said  bonds  and  the  credi- 
itors  to  whom  said  judgments  or  other  liens  may  be  payable  are 
very  numerous,  the  complainants  pray  that  the  matter  of  this  in- 
vestigation be  referred  to  one  of  the  master  commissioners  in 
chancery  of  your  honorable  court,  who,  by  proper  publication, 
shall  convene  all  parties  interested  before  mm,  and  by  record  or 
other  evidence  shall  ascertain  said  matters,  and  return  his  report 
thereof  to  youjr  honorable  court. 
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4.  '^  That  a  decree  may  be  entered  directing  the  def eiadant,  the 
Wafihington  and  Ohio  B.  B.  Co.,  to  pay  to  the  complainants  what 
shall,  upon  taking  snch  account,  appear  to  be  dne  to  them  upon  the 
said  mortgage  or  deed  of  trnst,  as  hereinbefore  mentioned,  by  a 
short  day  to  oe  named  by  the  court. 

6.  "That  in  default  of  such  payment  it  be  decreed  that  the 
Washington  and  Ohio  B.  B.  Co.  and  all  persons  claiming  under 
them,  by  any  lien  or  incumbrance  subsequent  to  said  mortgage  or 
deed  of  trust  of  May  Ist,  1868,  be  absolutely  barred  and  foreclosed 
of  and  from  all  right  and  equity  of  redemption  in  and  to  the  said 
ptemises,  and  that  a  decree  of  this  court  be  made  that  the  defend- 
ants Henry  D.  Cooke  and  Moses  Kelly,  trustees  under  said  mort- 
gage or  deed  of  trust,  do  proceed  to  sell  the  same  in  execution  of 
the  trusts  of  said  deeds  and  pursuant  to  such  directions  as  this  court 
may  make  in  the  premises,  in  such  manner  that  the  purchaser  or 
purchasers  thereof  shall  t£^e  a  title  to  the  same,  subject  to  such 
valid  liens  or  encumbrances  thereon  as  may  be  prior  in  lessi  efiect 
to  the  said  mortgage  or  deed  of  trust,  and  that  tne  procee<&  of  such 
sale  may  be  appued  as  in  said  mortgage  or  deed  oi  trust,  is  in  that 
behalf  specially  directed. 

"  And  further,  that  at  any  such  sale  the  purchaser  or  purchasers 
of  the  said  mortgaged  premises  may  be  permitted  to  pay  the  pur- 
chase money  by  tlie  surrender  of  such  bonds  of  the  said  company 
as  he  or  they  may  hold  according  to  their  due  order  of  priority  and 
with  the  amount  of  the  purchase  money. 

6.  "  That  until  such  sale,  a  receiver  be  appointed  to  take  charge 
of  and  administer  the  property  conveyed  by  said  mortgage  or  deed 
of  trust,  under  the  direction  and  subject  to  the  order  of  this  court, 
with  the  usual  powers,  and  that  until  such  appointment  be  made 
the  president,  directors  and  other  officers  of  said  corporation  be  re- 
strained by  the  order  of  this  court  from  further  issumg  any  bonds 
of  said  corporation,  and  from  in  any  manner  transferring  or  dis- 
posing of  any  of  the  property  or  assets  of  said  corporation,  or  the 
capitd  stock  held  by  tlie  corporation,  or  from  using  or  applying  the 
funds  of  corporation  to  the  payment  of  any  debts  of  the  corpora- 
tion, or  to  any  purpose  other  than  the  necessary  expenses  of  run- 
ning the  railroad,  until  a  receiver  appointed  by  the  court  shall  take 
charge  of  the  same." 

The  bill  was  answered  by  the  Washington  and  Ohio  Bailroad 
Company,  and  a  cross-bill  was  filed  in  the  cause  by  the  appellants 
Addison  and  others,  under  which  various  accounts  were  ordered, 
numerous  depositions  taken,  and  a  decree  entered  declaring  the 
different  liens  created  and  outstanding  against  the  Alexandria, 
Loudoun  and  Hampshire  Bailroad  Company,  and  the  Washington 
and  Ohio  Bailroad  Company  and  their  priorities ;  and  further  de- 
creeing that  unless  the  Washington  and  Ohio  Bailroad  Company, 
or  some  one  for  it,  shall  within  sixty  days  from  the  date  of  snoh 
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decree  pay  off  and  satisfy  the  several  debts  therein  adjudged  to  be 
due,  then  certain  special  commissioners  appointed  for  the  purpose, 
after  due  notice  in  newspapers  published  m  certain  cities  therein 
named,  shall  sell  at  public  auction,  at  the  railroad  depot  of  the 
Washington  and  Ohio  Railroad  Company,  in  the  city  of  Alexan- 
dria, the  entire  line  of  said  railway  constracted  in  whole  or  in  part, 
and  all  the  works  and  property,  real,  personal,  and  mixed,  and  all 
rights,  contracts,  and  franchises  of  said  Washington  and  Ohio 
I^lroad  Company  as  described  in  the  several  deeds  of  trust  filed 
in  the  record. 

From  this  decree  Addison  and  others,  and  Blythe  and  others  ap- 
plied for  and  obtained  an  appeal  from  one  of  the  judges  of  this 
court. 

The  two  appeals  raise  substantially  the  same  questions,  and  will 
hereafter  be  considered  together. 

Before,  however,  considering  the  interesting  (questions  raised  by 
these  appeals,  we  will  first  dispose  of  the  cases  m  which  petitions 
were  filed  by  interveners  who  came  into  the  cause  after  the  ap- 
pointment of  a  receiver  by  the  circuit  court. 

The  first  to  be  noticed  is  the  petition  filed  by  Michael  Gillen. 
He  asked  to  be  admitted  a  party  defendant  to  the  suit,  with  leave 
to  file  an  answer  and  cross-bill  in  behalf  of  himself  and  the  Alex- 
andria, Loudoun  and  Hampshire  Railroad  Company.  He  claims  to 
be  holder  of  ten  shares  of  stock  in  said  company.  The  petition 
sets  out  many  grounds  of  complaint  against  the  president  and 
directors  of  said  company,  and  charges  fraud  and  ureffularity  in 
the  proceedings  which  resulted  in  the  change  of  name  of  the  com- 
pany to  that  of  the  Washington  and  Ohio  Kailroad  Company,  and 
claims  that  those  proceedings  were  null  and  void. 

Without  setting  forth  in  detail  the  grounds  of  his  petition,  I 
think  it  is  sufficient  to  say  that  the  petition  was  properly  rejected 
by  the  circuit  court,  for  the  reasons  riven  by  the  judge  of  that 
court  in  his  able  and  elaborate  opinion  filed  with  the  record.  After 
a  careful  examination  of  the  authorities  to  which  he  refers,  and 
consideration  of  the  grounds  upon  which  he  places  the  rejection  of 
the  petition,  I  cannot  do  better  than  to  adopt  the  views  which  he 
expresses. 

"  The  petition  must  be  rejected.— 

"  Ist.  The  lapse  of  time  is  alone  sufficient  to  forbid  the  enter- 
tainment of  any  contention  as  to  the  original  or^nization  of  the 
Washington  and  Ohio  Railroad  Company.  Nearly  ten  years  have 
elapsed  since  the  stockholdei*8  of  the  Alexandria,  Loudoun  and 
Hampshire  Railroad  Company,  in  general  meeting  assembled  in 
the  city  of  Alexandria,  July  26, 1870,  adopted  and  assented  to  the 
provisions  of  an  act  of  the  general  assembly  of  Virginia,  authoris- 
ing the  change  of  the  corporate  name.  Since  then  it  has  been 
notoriously  and  conspicuously  claiming  and  exercising  all  the  cor- 
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porate  rights  and  franchises  originally  conferred  npon  the  Alexan- 
dria, Londonn  and  Hampshire  Railroad  Oompanj,  and  has  been 
recognized  by  the  State  of  Virginia  in  all  of  its  departments,  as 
the  successor,  or  alter  ego,  of  the  original  company,  and  as  such  has 
contracted  debts  to  the  extent  of  hundreds  of  thousands  of  dollars. 
Twin-Lick  Oil  Company  v,  Marbury,  1  Otto,  692. 

"  2d.  The  rights  of  the  petitioner  and  of  all  other  stockholders 
of  the  old  Alexandria,  Loudoun  and  Hampshire  Eailroad  Com- 
pany, baye  been  under  the  protection  of  the  Washington  and  Ohio 
Kailroad  Company,  as  a  party  to  the  suit,  represented  by  learned 
and  competent  counsel. 

"  3d.  The  petitioner  has  no  real  interest  in  this  suit.  The  com- 
pany is  hopelessly  and  inextricably  insolyent.  In  no  possible  con- 
tingency can  all  of  its  property  be  made  to  realize  enough  to  pay 
its  creditors,  and  of  course  no  stockholder,  as  such,  has  any  inter- 
est in  the  result  of  this  cause. 

'^  4th.  If  the  petitioner  had  any  real  interest,  it  would  be  grossly 
unjust  to  the  otner  parties  in  interest  to  delay  the  proceeding  to 
allow  him  an  opportunity  at  this  late  stage  of  this  case  to  litigate 
his  rights.  If  the  property  of  the  company  should  only  realize  at 
sale  the  sum  of  $200,000,  some  of  its  creaitors  are  suffering  by 
delay  in  the  mere  increase  of  interest  to  the  extent  of  $1000  per 
month,  the  exact  amount  of  the  original  par  yalne  of  petitioner's 
stock.  He  holds  only  10  out  of  18,000  shares,  and  is  the  only  com- 
plainant aeainst  all  the  other  acquiescing  shareholders,  andf  if  he 
were  permitted  to  delay  the  proceedings  it  would  be  only  equitable 
to  require  him  to  execute  bond  to  indemnify  the  other  parties 
against  the  damages  consequent  upon  the  filing  of  his  answer  and 
cross-bill,  and  it  can  scarcely  be  supposed  that  he  would  accept  the 

Sriyilege  at  the  price  of  incurring  an  obligation  for  eyery  thirty 
ays  of  delay  of  the  full  original  yalue  of  his  stock." 
^  The  appeals  of  the  other  interyening  petitioners,  Lewis  McKen- 
zie,  James  H.  Bead,  receiyer,  and  Adams,  Hanmer  &  Co.,  will 
next  be  considered. 

The  same  principles  of  law  are  applicable  to  each  case.  In  each 
case  it  is  sought  to  bring  the  claims  of  the  interyeners  within  the 
operations  of  the  principles  declared  by  the  Supreme  Court  of  the 
United  States  in  tne  cases  of  Fosdick  v.  Schall,  and  Hale  v.  Frost, 
9  Otto,  pp.  235,  389,  and  the  decisions  of  this  court  in  the  cases  of 
Williamson's  Adm'r  v.  Washington  City,  Virffinia  Midland  and 
Great  Southern  Railroad  Company,  and  tne  Abbott  Iron  Company 
V.  Same,  33  Oratt.  624.  I  do  not  think  that  these  cases  can  bie 
brought  within  the  principles  of  these  decisions.  To  allow  them 
would  be  to  stretch  the  principles  declared  by  the  Supreme  Court  of 
the  United  States,  and  by  this  court,  far  beyond  tneir  legitimate 
Boope.  Indeed,  it  has  been  said,  and  said  truly,  that  these  decis- 
ions constitute  "  a  new  departure,"  and  I  am  not  disposed  to  ex- 
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tend  the  doctrine  one  inch  beyond  the  point  to  which  the  author- 
ity of  these  cases  plainly  points. 

The  principles  declared  oy  tlie  decisions  of  the  Supreme  Conrt 
of  the  tlnited  States  were  examined  and  approved  by  this  court  in 
the  elaborate  opinion  of  Judge  Staples  in  the  cases  above  referred 
to  (see  33d  Gratt.  624),  and  may  be  stated  as  follows : 

1st.  Mortgage  of  the  road,  and  present  and  subsequently  ac- 
quired property  of  a  railroad  company,  executed  to  secure  the  pay- 
ment ox  its  bondsj-are,  wliile  it  retains  possession,  a  prior  lien  upon 
the  net  earnings  of  the  road.    Hale  v.  Frost,  9  Otto,  889. 

2d.  The  funds  in  the  hands  of  a  receiver  of  a  railroad  appointed 
in  a  snit  to  foreclose  a  mort^a^  executed  by  the  company  must  be 
applied  to  the  satisfaction  oi  the  lien  of  the  mortga^  creditors  and 
not  to  the  payment  of  debts  due  to  the  general  creoitors.  Huide- 
koper  V.  Locomotive  Works,  9  Otto,  268. 

3d.  These  rules  are  subject  to  this  modification,  however.  The 
net  earnings,  while  the  road  is  in  the  possession  of  a  receiver  ap- 

Eointed  by  the  court,  may  be  applied  to  the  payment  of  claims 
aving  superior  equities  to  that  of  the  bondnolders.  Hale  v. 
Frost,  and  Fosdick  v.  Schall,  snpra. 

4th.  These  claims  ai*e  confined  to  outstanding  debts  for  labor, 
supplies,  equipments,  or  permanent  improvement  of  the  mort- 
gaged property  as  may,  under  the  circumstances  of  the  particular 
case,  appear  to  be  reasonable.     Fosdick  v.  Schall,  snpra. 

In  tne  last  named  case  Chief  Justice  Waite  says:  "Bailroad 
mortgages  and  the  rights  of  railroad  mortgagees  are  comparatively 
new  m  the  history  of  judicial  proceedings.  They  are  peculiar  in 
their  character  and  affect  pecuhar  interests."    .... 

When  a  court  of  chancery  is  asked  by  railroad  mortgagees  to 
appoint  a  receiver  pending  proceedings  for  foreclosure,  tne  court, 
in  the  exercise  of  a  souna  aiscretion,  may,  as  a  condition  of  issn- 
ing  the  necessary  order,  impose  such  terms  in  reference  to  the  pay- 
ment from  the  income  during  the  receivership  of  outstanding 
debts  for  labor,  supplies,  equipments,  or  permanent  improvements 
of  the  mortgaged  property  as  may,  nnder  the  circumstances  of  the 
particular  case,  appear  to  be  reasonable.  If  no  such  order  is  made 
at  the  time  the  receiver  is  appointed,  it  may  be  done  at  any  time 
during  the  progress  of  the  cause,  if  required  in  the  due  adminis- 
tration of  justice  and  the  enforcement  of  the  equities  of  the  re- 
spective parties. 

When  the  current  earnings  of  a  railroad,  which  ought,  in  equity, 
to  have  been  employed  to  pay  current  debtSy  contracted  before  the 
receiver's  appointment,  for  labor,  supplies,  and  the  like,  have  been 
applied  by  the  company  to  the  payment  of  interest  due  mortgage 
creditors,  to  pay  for  additional  equipments  for  the  road  or  for 
valuable  and  lasting  improvements,  it  is  competent  for  the  court  to 
restore  what  has  b^n  tnus  improperly  diverted,  and  to  direct  snch 
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emrent  debts  to  be  paid  out  of  the  income  in  the  receiver's  hands 
before  anything  derived  from  that  source  goes  to  the  mortgage 
creditors. 

This  doctrine  of  restoration  of  the  fnnd  rests  not  npon  any 
ground  of  a  supposed  lien  of  the  supply  or  labor  creditor  upon  the 
earnings  of  the  road,  but  upon  the  idea  that  the  officers  of  the 
companv  are,  in  a  sense,  trustees  of  tliese  earnings  for  the  benefit 
of  the  different  claims  of  creditors,  and  if  they  gave  to  one  class 
of  creditors  that  which  properly  belongs  to  another,  the  court  may, 
npon  an  adjustment  of  accounts,  so  use  the  income  in  its  hands  as 
to  restore,  if  practicable,  the  parties  to  their  ori^nal  rights. 

This  case,  as  well  as  the  cases  which  followed  it,  further  establish 
the  proposition  that  the  claims  of  the  general  creditor  can  never 
take  priority  over  the  mortgage  creditor  except  when  it  is  shown 
that  such  general  creditor  has,  upon  the  pnnciples  of  courts  of 
equity,  a  superior  equity  to  the  lien  creditor.  No  general  rule  can 
be  laid  down  on  the  subject,  but  such  claim  must  be  determined 
upon  the  particular  facts  showing  its  peculiar  equity. 

Now  let  us  examine  the  claims  of  the  interveners  in  this  case 
and  see  whether,  according  to  the  principles  of  the  decided  cases, 
above  referred  to,  they  have  established  equities  superior  to  those 
of'  the  lien  creditor. 

The  first  to  be  noticed  is  that  of  Lewis  McKenzie.  He  was 
president  of  the  Alexandria,  Loudoun  and  Hampshire  Kailroad, 
and  of  the  Washington  and  Ohio  Bailroad  after  the  former  was 
merged  into  the  latter  by  the  reorganization  of  the  road  under  the 
act  of  the  general  assembly  passed  20th  day  of  March,  1870.  His 
claim  is  for  the  balance  due  nim  on  account  of  his  salary  as  presi- 
dent, which  he  fixes,  in  a  statement  accompanying  his  sworn  an- 
swer, as  due  on  31st  December,  1877,  with  accrued  interest,  at  the 
8um  of  $6,527.11.  As  to  this  claim  it  is  sufficient  to  remark,  tliat 
even  if  the  claim  for  salary  of  the  chief  officer  of  the  road,  who 
had  the  control  and  disbursement  of  its  gross  earnings,  can,  by  the 
utmost  stretch  of  the  decided  cases,  be  brought  witnin  the  mean- 
ing of  the  principle  that  claims  '^  for  labor,  supplies,  and  perma- 
nent improvements,  which  enhance  the  value  of  the  mortgaged 
property,  and  thereby  increase  the  value  of  the  security  held  by 
the  mortgagees,"  have  priority  over  those  of  the  lien  creditors — 1 
sav,  if  such  a  claim,  for  balance  due  a  president  of  the  road  for  his 
salary,  comes  within  the  class  of  cases  m  which  the  courts  have  ac- 
corded superior  equities  to  the  lien  creditors  (to  which  I  cannot 
consent^,  yet  it  is  plain  from  the  record  that  McKenzie  has  waived 
this  claim  to  superior  equity  over  the  lien  creditors,  if  he  ever  had 
any,  by  his  published  annual  reports  as  president  of  the  company 
from  1854  to  1877  inclusive  (except  the  years  from  1860  to  1869, 
which  embraced  the  period  of  the  war,  and  when  tlie  road  was 
.nnder  the  control  of  the  United  States  Government),  in  which  he 
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puts  re^larlj  each  year  2Lmou^  the  paid  items  his  salary  for  eadi 
Tear.  If  his  salary  was  not  in  fact  paid  (as  it  seems  it  was  not), 
McEenzie  is  only  a  general  creditor,  trusting  to  the  credit  of  the 
company,  and  by  his  own  official  statement  published  to  show  to 
the  world  the  condition  of  the  company  of  which  he  was  president, 
declaring  that  his  salary  had  been  paid,  and  if  not  paid,  making, 
by  this  official  statement,  the  company  the  depositary  of  his 
Claim. 

All  that  can  be  said  is,  if  his  salary  was  not  in  fact  paid,  as  he 
published  to  the  world  that  it  was,  he  stands  in  the  position  of  a 
general  creditor  whose  claim  is  secondary  and  subordinate  to  those 
of  the  lien  creditors. 

His  claim  is  certainly  not  one  which,  under  the  decisions  of  the 
Supreme  Court  of  the  United  States  and  of  this  court,  is  entitled 
to  DO  considered  as  a  claim  of  superior  equity  to  that  of  the  lien 
creditors. 

I  am  of  opinion  that  the  Circuit  Court  was  right  in  rejecting 
this  claim. 

The  next  claim  to  be  considered  is  that  of  Beid,  reoeiyer  of  the 
Farmers'  and  Mechanics'  Sayings  Bank. 

This  claim  may  be  disposed  of  in  a  few  words. 

Beid  claims  a  primary  charge  upon  the  trust  fund  by  way  of 
substitution  for  creditors  of  the  company,  on  account  of  necess^ 
current  expenses  incurred  prior  to  the  institution  of  this  suit.  He 
claims  that  the  money  lent  by  the  Farmers'  and  Mechanics'  Sayings 
Bank  was  lent  for  the  purpose  of,  and  appropriated  to  the  pay- 
ment of  these  creditors.  How  the  money  loaned  by  the  bank  was 
used  is  a  mere  ayerment  of  the  petition,  and  is  not  estabUshed  by 
satisfactory  proof.  But  if  it  were  so  established,  it  would  not 
make  a  claim  of  superior  equity  to  that  of  the  lien  creditors. 

One  thing  is  established  by  the  proofs,  which  is  conclusiye  of  this 
claim.  The  bank  discounted  the  paper  of  the  Washington  and  Ohio 
Bailroad  Company  solely  upon  the  credit  of  the  company,  and 
upon  collaterals  deposited  by  the  company  with  the  bank.  The 
acceptance  of  these  collaterals  was  in  itself  a  recognition  of  the 
subordination  of  the  claim  of  the  bank  to  the  lien  of  the  bond- 
holders, and  is  sufficient  to  estop  the  bank  from  setting  up  the 
claim  preferred  in  the  petition.  The  loan  was  negotiated  upon 
the  credit  giyen  to  the  company,  secured  by  collaterals  put  up  at 
the  time  of  the  loan.  These  collaterals  were  bonds  of  the  com- 
pany, secured  by  its  deed  of  trust  double  in  face  yalue  of  the  am- 
ount of  the  loan.  The  credit  was  giyen  to  the  company  and  its 
bonds  put  up  as  collaterals  for  the  loan.  It  is  plain,  upon  the 
facts  proyea,  that  the  bank  stands  in  the  position  of  a  general 
creditor ;  that  it  has  no  superior  equity  to  the  lien  creditors,  and  it 
follows  that  the  Circuit  Court  was  right  in  rejecting  its  petition 
and  denying  the  priority  of  its  claiin. 
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The  next  daim  to  be  noticed  is  that  of  Adams^  Hamner  &  Co. — 
another  and  the  last  interveners  in  this  suit. 

This  claim  is  for  the  snm  of  $2518.52,  with  interest  from  3d 
December,  1877.  This  sum  of  money,  they  aver  in  their  petition, 
is  "  due  them  as  contractors  for  constructing  and  building  an  ex- 
tension or  addition  to  said  railroad  to  and  Beyond  Bound  Hill,  a 
point  on  said  railroad,  as  it  is  now  constructed." 

This  claim  cannot  be  said  to  be  one,  under  the  decisions  of  the 
Supreme  Court  of  the  United  States  and  of  this  court  before  re- 
ferred to,  which  takes  priority  oyer  the  lien  creditors.  But  the 
principles  of  these  cases  I  think  expressly  exclude  such  a  claim.  It 
18  a  claim  of  contractors  for  the  construction  of  the  road  or  its  e±- 
tension.  It  in  no  sense  comes  within  the  category  of  those  cases 
in  which  the  courts  have  declared  a  prior  equity  over  creditors 
secured  by  mortgage  or  deed  of  trust. 

On  the  contrary,  no  case  can  be  found,  and  no  respectable 
authority  can  be  furnished,  which  holds  that  the  claim  of  contrac- 
tors for  the  construction  of  a  railroad  will  override  that  of  the 
bondholders  secui*ed  by  a  mort^a^  or  deed  of  trust  on  the  present 
and  after  acquired  property  and  franchises  of  the  road 

The  well  settled  doctrine  is,  that  mortgages  of  the  road  and 
present  and  subsequently  acquired  propertv  of  a  railroad  company, 
executed  to  secure  the  payment  of  its  bonds,  constitute  a  prior  lien 
upon  the  net  earnings  of  the  road  and  upon  all  its  property,  both 
present  and  subsequently  acquired. 

The  petitioners,  Adams,  Hammer  &  Co.,  whose  claim  is  for 
construction  of  a  part  of  the  road,  are  but  general  creditors,  having 
no  superior  equity  to  the  lien  creditors  wich  a  court  of  equity 
will  prefer  to  the  bondholders  secured  by  deed  of  trust. 

I  am  of  opinion,  therefore,  that  the  Circuit  Court  did  not  err 
in  rejecting  the  claim  of  the  petitioners,  Adams,  Hammer  &  Co., 
and  aeclaring  that  such  claim  must  be  subordinated  to  the  claims 
of  the  lien  creditors. 

Having  now  disposed  of  all  the  claims  of  the  interveners  in  tliis 
suit,  we  come  now  to  consider  the  appeals  of  Addison  and  others 
and  Blythe  and  others. 

They  may  be  considered  together,  as  they  involve  substantially 
the  same  questions. 

In  both  cases  the  right  of  the  complainants,  Lewis  and  McComb, 
to  relief  in  a  court  of  e(juity  is  assailed  upon  three  grounds,  and 
these  grounds  may  be  bnefly  stated  as  follows  : 

"  1st.  It  is  claimed  that  the  contract  of  July,  1869,  under  which 
the  advances  were  made  and  the  Alexandria,  Xondoun  and  Hamp- 
shire bonds  delivered,  was  invalid,  and  so  tainted  with  fraud  as  to 
deny  any  claim  even  to  return  of  the  money  advanced. 

'^  2d.  That  the  associates  were  guilty  of  default  by  non-compli- 
ance with  their  covenants  under  that  contract,  and  that  their  d^ 
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fault  oecaflioned  damage  to  the  company  ezceediog  the  amomit  of 
money  advanced  under  the  contract. 

"  That  the  compromise  of  1874,  being  based  upon  the  void  con- 
tract of  1869,  and  advancements  made  under  it,  is  not  binding 
upon  the  company,  or  upon  the  Washington  and  Ohio  bond- 
holders,  because  the  boara  of  directors,  in  assenting  to  it,  acted 
ultra  vires." 

An  intelligent  understanding  of  these  positions,  so  ably  main- 
tained in  argument  by  the  learned  counsel  for  the  appellants, 
makes  it  necessary  to  refer  to  the  contract  of  1869,  ana  the  cir- 
cumstances under  which  that  contract  was  entered  into. 

I  cannot  better  state  these  circumstances  than  by  adopting  the 
language  of  the  learned  judge  of  the  Circuit  Court,*after  car^Uy 
examining  the  record  which  establishes  the  verity  of  the  facts  he 
has  so  wen  grouped  together. 

*^  The  Alexandria,  ]x>udonn  and  Hampshire  Bailroad  Company 
was  at  that  time  in  a  condition  of  extreme  financial  embarrassment. 
It  possessed  what  was  believed  to  be  a  valuable  franchise,  and  a 
completed  road  of  some  45  miles  in  extent,  but  with  a  terminns 
which  assured  to  it  no  other  income  than  what  might  be  realized 
from  the  mere  local  patronage.  Eighteen  hundred  thousand  dol- 
lars of  money  had  been  expended  in  the  construction  of  this  road, 
but  its  then  revenue  was  scarcely  more  than  adequate  to  meet  its 
actual  current  expenses.  It  was  embarrassed  by  a  comparatively 
small  debt,  but  small  though  it  was,  it  sufBeed  to  retain  the  road  in 
the  hands  of  the  United  States  government  for  the  repayment  of 
advances,  and  the  period  of  its  release  and  return  to  the  control  of 
the  stockholders  was  then  indefinite.  The  State  of  Virginia,  and 
the  people  adjacent  to  the  road,  including  the  coporation  of  Lees- 
burg,  had  contributed  liberally,  but,  impoverished  and  exhausted 
by  uie  war,  they  were  unable  to  proffer  any  farther  assistance.  It 
was,  therefore,  absolutely  necessary  to  invoke  the  aid  of  outside 
capitalists.  The  means  of  prosecuting  the  road  could  only  be  ex- 
pected in  one  of  two  ways — ^by  subscriptions  to  the  stock  of  the 
company,  or  by  the  purchase  of  its  bonds  secured  by  lien  upon  the 
road,  franchises,  etc.,  of  the  company.  No  reasonable  hope  could 
have  been  entertained  of  subscriptions  to  the  stock  bv  mere  out- 
side parties.  One  million  eight  hundred  thousand  dollars  of  stock 
was  tnen  in  existence,  and  atter  the  acquisition  by  the  comjMiny  of 
full  title  from  the  State  to  its  stock,  which  was  postponed  till  full 
payment  of  the  purchase  money — even  if  that  stock  were  to  be  re- 
garded as  then  extinguished,  there  would  still  remain  some  $600,- 
000  of  stock.  This  stock  was  practically  valueless.  The  State  of 
Virginia  had  just  sold  more  than  a  million  of  it  upon  terms  of  long 
crecfit,  and  no  security  but  the  prospects  of  the  company,  for  five 
dollars  per  share,  and  as  that  sale  carried  with  it  the  power  of  con- 
troling  voice  in  the  company,  we  may  fairly  estimate  that  element 
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of  power  as  the  predominating  consideration  in  estimating  the 
agreed  valne.  Municipalities,  and  counties,  and  citizens,  and  prop- 
erty holders  along  the  line  of  the  projected  route  might  be  sup- 
posed to  be  willing  to  come  in  upon  an  equal  footing  with  these 
original  stockholders,  but  certaimy  no  outside  capitalists  could 
have  been  approached  with  any  sucn  suggestion. 

"  The  only  hope,  therefore,  was  to  raise  the  necessary  money  by 
a  sale  of  the  mortgage  bonds  of  the  company.  To  do  this  required 
competition  in  the  ffreat  money  markets  of  America  and  of  Europe 
with  a  hundred  other  railroad  enterprises,  many  of  them  with  at 
least  eaual  promise  of  security  for  principal  and  interest  to  the 
bondholder,  and  commended  to  the  acceptance  and  confidence  of 
purchasers  by  patrons  and  middlemen  of  imposing  influence  in  the 
financial  circles.     The  co-operation  and  actiye  a^ncy  of  some  such 

?atrons  and  middle  men  was,  therefore,  a  necessity  oi  the  occasions. 
*his  could  only  be  accomplished  in  on^of  two  ways,  either  by  sell- 
ing to  them  the  entire  issue  of  bonds,  or  by  otherwise  identifying 
their  interests  with  the  fortunes  of  the  road. 

^^  To  accomplish  this  object  was  the  purpose  and  intendment  of 
the  contract  of  July  2, 1869.  There  was  a  prior  contract  between 
the  company  and  McComb,  Chadwick  and  others,  of  date  March 
32, 1879,  but  that  contract  haying  been  construed  as  binding  the 
contractors  to  sell  and  account  for  so  many  of  the  bonds  as  might 
be  necessary  to  complete  the  road  to  Winchester,  it  was  by  mutual 
consent  set  aside  and  the  contract  of  July  agreed  upon  and  exe- 
cuted. 

^  By  that  contract  the  associates  undertook  to  build,  etc.,  the 
road  to  Winchester,  within  three  years,  or  within  sudi  longer 
period  as  might  be  found  necessary  for  the  successful  negotiation 
of  bonds ;  to  make  an  immediate  adyance  of  money  to  extinguish 
the  floating  debt  of  the  company  and  to  make  sale  and  account  for 
the  next  proceeds  of  the  bonds  and  all  subscriptions  of  stock  de- 
liyeredto  them  at  as  good  and  fine  market  prices  as  could  be  obtain- 
able therefor.  Out  of  the  proceeds  of  these  sales  the  money  ad- 
yanced  by  the  associates  to  pay  o£E  the  floating  debt,  as  aboye 
mentioned,  was  to  be  returned  first,  and  then  such  sums  as  they 
should  contract  to  pay  for  construction  of  the  road  with  the  costs 
of  superintendence,  interest  at  d  per  cent,  etc.,  etc.  Upon  the 
other  nand,  the  company  contracted  to  make  side  of  no  bonds  ex- 
cept through  the  associates,  and  to  deliyer  to  them  all  moneys  and 
securities  receiyed  on  account  of  subscription  of  stock,  and  from 
time  to  time  as  might  be  necessary,  the  mortgage  bonds  for  nego^ 
tiation  and  sale." 

These  are  all  the  material  points  of  the  contract  of  1869. 

The  purpose  of  the  contract  was  to  i)nrchafie  the  actiye  a^enc; 
of  the  associates  by  identifying  their  interests  with  the  road,  and 
entrusting  its  fortunes  to  their  protection  and  control,  and  the 
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only  coDsideration  to  be  paid  by  the  stockholderB  was  a  participar 
tion  of  the  associateB  with  them  in  the  increased  value  of  uie 
stock,  which  was  to  be  consequent  upon  the  success  of  their 
efforts. 

The  United  States  government  has  found  it  a  not  unwise  policy, 
so  far  as  the  money  value  of  her  public  lands  has  been  affected,  to 
make  gratuities  to  projected  railways  of  alternate  sections  of  land 
along  Its  pathway,  reserving  to  herself  alone  the  compensation  in 
the  enhanced  and  available  purchase  money  of  the  reserved  sec- 
tions. And  almost  contemporaneously  with  the  negotiations  be- 
tween the  Alexandria,  Loudoun  and  Hampshire  Railroad  Company 
and  these  associates,  tiie  States  of  Virginia  and  West  Yirginia,  the 
city  of  Bichmond,  and  other  corporations  and  counties,  and  private 
citizens  who  had  contributed  large  amounts  of  money  to  tne  Vir- 
ginia Central  and  the  Covington  and  Ohio  railroads,  deemed  it 
wise  and  judicious  to  puftdiase  the  agency  of  capitalists  in  the 
completion  of  our  great  Central  Yirginia  road  by  an  absolute  do- 
nation of  the  stock  held  by  them  in  those  two  corporations. 

These  are  the  circumstances  under  which  the  contract  of  July, 
1869,  was  entered  into.  The  associates  under  that  contract  ad- 
vanced the  large  sums  of  money  they  agreed  to  advance  to  pay  the 
floating  debt,  etc.  They  are  now  seeking  to  receive  back  out  of 
the  fund  the  moneys  which  they  advanced  to  the  company.  They 
are  met  with  the  objection  to  the  payment  of  this  just  demand, 
that  the  contract  of  July,  1869,  unaer  which  they  advanced  their 
money,  is  void  in  toto,  because  two  of  the  associates,  McComb  and 
Ames,  who  were  parties  to  the  contract  and  advanced  their  money, 
were  directors  of  the  company,  and  that,  therefore,  any  contract 
made  widi  them  was  void  at)  initio. 

This  position  of  the  learned  counsel  is  sufficiently  answered  by 
the  Supreme  Court  of  the  United  States  in  Twin-Lick  Oil  Com- 
pany V.  Mai'bury,  1  Otto,  688-9,  in  which  precisely  the  same  point 
was  urged  as  in  this  case.  Mr.  Justice  Miller,  in  a  very  able  opin- 
ion, concurred  in  by  all  the  justices,  says,  ^^  that  a  director  of  a 
J'oint  stock  company  occupies  one  of  these  fiduciary  relations  upon 
lis  dealings  witn  the  subject  matter  of  his  trust  or  agency,  .  .  . 
is  viewed  with  jealousy  by  the  courts,  and  may  be  set  aside  on 
slight  grounds,  is  a  doctrine  founded  on  the  soundest  morality  and 
which  has  received  the  clearest  recognition  in  this  court  and  in 
others.  The  general  doctrine,  however,  in  regard  to  contracts  of 
this  class  is  not  that  they  are  absolutely  void,  but  that  they  are 
voidable  at  the  election  of  the  party  whose  interest  has  been  so 
represented  by  the  party  claiming  under  it." 

"The  directors,"  lie  continues  (and  this  view  is  so  applicable  to 
the  case  before  us  that  I  quote  further  from  the  opinion),  "are  the 
officers  or  agents  of  the  corporation,  and  represent  the  interests  of 
that  abstract  legal  entity,  and  of  those  who  own  the  shares  of  its 
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stock.  One  of  the  objects  of  creating  a  corporation  by  law  ib,  to 
enable  it  to  make  contracts ;  and  these  contracts  may  be  made  with 

its  stockholders  as  well  at  with  others So  when  the 

lender  is  a  director,  charged,  with  others,  with  the  control  and 
management  of  the  corporation,  representing  in  this  regard  the 
aggregated  interests  of  all  the  stockholders,  his  obligation,  if  he  be- 
comes a  party  to  a  contract  with  the  company,  to  candor  and  fair 
dealing,  is  increased  in  the  precise  degree  that  his  representative 
character  has  given  him  power  and  control  derived  from  the  con- 
fidence reposed  in  him,  etc.  His  acts  are  subjected  to  more  severe 
scrutiny.  .  .  .  But  all  this  falls  far  short  of  holding  that  no 
Buch  contract  can  be  made  which  will  be  valid."  .  .  .  No  ad- 
judged case  has  g;one  so  far  as  this.  Such  a  doctrine  (declaring  all 
such  contracts  void),  while  it  would  afiord  little  protection  to  the 
corporation  against  actual  fraud  or  oppression,  would  deprive  it  of 
the  aid  of  those  most  interested  in  giving  aid  judiciously,  and 
those  qualified  to  judge  of  the  necessity  of  mat  aidf,  and  of  the  ex- 
tent to  which  it  may  be  safely  given. 

I  think  this  case  correctly  and  forcibly  lavs  down  the  principles 
of  law  which  govern  the  case  before  us.  The  action  of  the  board 
of  directors  was  not  void  because  the  contract  was  made  with  two 
of  its  directors,  but  was  voidable  only  at  the  election  of  the  '^  party 
whose  interest  has  been  so  represented,  by  the  party  claiming 
under  it." 

But  in  the  case  before  us,  the  parties  interested,  fully  cognizant 
of  all  the  provisions  of  the  contract  made  with  these  associates, 
whom  of  course  they  knew  to  be  directors,  expressly  ratified  and 
approved  the  contract.  This  is  abundantly  shown  by  the  record. 
They  are  now  estopped  from  declaring  the  contract  void. 

I  am  further  of  opinion  that  the  second  objection  urged  against 
the  claim  of  the  associates — to  wit :  ^^  that  they  were  guilty  of  de- 
fault by  non-compliance  with  their  covenants  under  these  con- 
tracts," ''  and  that  such  default  occasioned  damage  to  the  company 
exceeding  the  amount  of  money  advanced  (by  the  associates) 
under  the  contract" — ^is  not  well  taken  and  is  not  sustained  by  the 
record. 

While  the  contract  contemplated  a  completion  of  the  road  to 
Winchester  within  three  years,  it  expressly  provided  for  an  in- 
definite extension  of  the  time,  dependent  upon  the  successful  nego- 
tiation of  the  bonds.  A  large  discretion  was  confided  to  the  asso- 
ciates as  to  the  time  when,  and  price  for  which,  the  bonds  were  to 
be  sold. 

It  would  protract  this  opinion  (already  too  long)  to  too  great 
length,  to  go  minutely  into  the  evidence  on  this  branch  ox  the 
case.  It  is  sufficient  to  say  that  the  associates  honestly  and  fairly 
made  every  effort  in  their  power  to  negotiate  these  bonds  in  the 
money  markets  of  the  world.    For  this  purpose  they  sent  their 
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agent  to  Europe,  but  the  agency  proved  unsueoessfnl,  without  their 
fault,  but  owing  rather  to  the  stringency  of  the  times  and  want  of 
eonfidenoe  generally  in  the  monej  markets  in  railroad  securities. 
But  the  company,  if  it  eyer  had  any  claim  for  damages  for  nou- 
compUanoe,  on  tne  part  of  the  associates,  with  their  contract  of 
July,  1867,  deliberately  relinquished  such  claim  by  the  compromise 
of  18Y4.  The  officers  of  the  company  were  chaiged  with  the  con- 
duct of  its  business  and  had  full  authority  to  make  such  settle- 
ment as  to  it  might  seem  judicious  and  ri^ht ;  and  having  rehn- 
qeished  any  claim  for  damages,  or  otherwise,  which  they  might 
have  against  those  associates,  by  the  compromise  of  1874^  such 
claim  cannot  now  be  set  up  by  the  creditors  in  these  proceed- 
infi|s. 

The  third  m>und  upon  which  the  claim  of  the  associates  is 
assailed — ^to  wit :  '^  that  the  compromise  of  1874  was  ultra  vires, 
because  based  upon  the  contract  of  1867,  which  was  a  void  con- 
tract"— need  not  be  further  noticed,  because  we  have  already 
held  (supra)  that  the  contract  of  1869  was  a  valid  and  binding 
contract. 

We  now  come  to  consider  the  only  remaining  question,  which 
was  preferred  in  argument  with  gieat  earnestness  and  abili^. 

It  is  insisted  that  the  bonds  of  the  Washington  and  Ohio  Sail- 
road  Company,  which  were  exchanged  with  the  associates  for  the 
Alexandria,  Loudoun  and  Hampshire  Bailroad  Company,  had  been 
dedicated  by  the  charter  of  the  new  company,  and  by  the  act  of 
assembly,  to  the  construction  of  the  road  alone,  and  that  they  could 
not  be  oiverted  to  any  other  purpose,  and  that  the  appropriation 
of  these  bonds  to  the  payment  of  the  money  advanced  by  tne  asso- 
ciates, was  an  improper  diversion,  and  therefore  ultra  vires. 

Looking  to  the  act  of  assembly,  Acts  '69-'70,  page  29,  authoriz- 
ing an  extension  of  the  road  from  Hamilton  station  westward,  and 
changing  the  name  of  the  company,  we  find  it  authorizes  the  com- 
pany to  borrow  $15,000,000,  ^  and  to  issue  bonds  therefor,  and  to 
sell  said  bonds  at  the  best  price  that  can  be  obtained  for  them," 
etc.,  etc.  There  is  nothing  in  this  act,  upon  its  proper  constmo- 
tion,  that  directs  any  specific  appropriation  of  the  money  to  be 
raised  by  a  sale  of  these  bonds.  There  is  certainly  nothing  in  that 
act  that  prohibits  the  company  from  paying  ofi  its  existing  debts. 
It  would  be  strange,  indeed,  if  the  act  should  have  contained  any 
such  prohibition. 

In  entering  upon  a  new  enterprise  with  enlarged  franchises  and 
for  a  further  extension  of  its  road,  it  would  seem  that  the  natural 
thing,  and  the  right  thing  for  the  company  to  do  in  order  to  main- 
tain its  credit,  and  to  go  upon  the  markets  of  the  world  with  any 
hope  of  borrowing  money,  would  be  first  to  pay  ofi  its  floating 
debt  and  existing  liabilities.  It  could  obtain  no  credit  without 
first  providing  for  the  payment  of  its  floating  debt    While  the 
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main  object  of  the  act  creating  the  new  charter  was  the  extension 
and  constr action  of  the  road,  the  act  does  not,  in  terms  or  by  fair 
construction,  make  any  specitic  appropriation  of  the  money  to  be 
raised  by  the  sale  of  the  oonds. 

But  the  resolution  of  the  stockholders  acting  under  the  new 
cliarter  created  by  this  act,  and  which  is  incorporated  in  the  mort- 
gage or  deed  of  trust,  is  very  specific,  as  shown  by  the  following 
resolution : 

"  Resolved,  That  in  order  to  raise  the  funds  requisite  for  the 
construction  of  the  company's  railroad  from  Hamilton  station 
westward,  in  pursuance  of  the  charter,  and  for  the  stocking  and 
equipment  thereof,  and  for  other  lawful  and  proper  purposes  con- 
nected therewith,  .  .  .  they  are  hereby  authorized  and  em- 
powereo,  ...  to  execute  and  issue  the  bonds,  .  .  .  and 
to  dispose  of  said  bonds  for  the  purposes  aforesaid,  upon  such 
terms  as  they  shall  deem  expedient,  and  for  the  best  price  they  can 
obtain." 

Now,  certainly  it  was  a  "  lawful  and  p'roper  purpose"  in  connec- 
tion with  the  extension  and  construction  of  the  road,  that  its  float- 
ing debt  should  first  be  paid  before  the  new  enterprise  contem- 
plated could  be  prosecuted  with  success. 

Both  individuals,  and  corporations,  and  states  enhance  and 
establish  their  credit  by  the  payment  of  their  debts.  And  it  was 
most  essential  to  the  new  company  that  the  floating  debt  of  the 
old  company  should  be  paid  before  there  could  be  any  reasonable 
hope  for  the  successful  negotiation  of  the  bonds  of  the  new. 

The  amount  due  the  associates  from  the  Washinfi^n  and  Ohio 
Bailroad  in  1874,  when  the  compromise  was  efi^ected,  was  the  sum 
of  $200,000,  with  interest  from  1867.  This  was  for  money  ad- 
vanced "  to  pay  ofE  the  floating  debt  and  liabilifies  now  (then)  ex- 
isting." To  secure  to  them  (tne  associates)  the  repayment  of  the 
money  thus  advanced,  the  company  transferred  to  them  the  bonds 
of  the  Alexandria,  Loudoun  and  Hampshire  Railroad  Company, 
at  the  rate  of  160  per  cent,  to  be  held  as  collaterals.  These  colla- 
terals might  have  been  sold  by  the  associates,  and  the  immediate 
foreclosure  would  have  been  the  result.  Certainly  it  was  to  the 
interest  of  the  company  and  of  the  bondholders  at  that  time  to 
prevent  this. 

It  was,  I  think,  under  the  terms  of  the  charter  and  the  mort- 

ge,  "a  lawful  and  proper  purpose"  to  use  the  bonds  of  the 

ashington  and  Ohio  Eailroad  Company  to  pay  off  the  floating 
debt  of  the  old  company,  and  that  such  appropriation  was  not  a 
diversion  of  these  bonds  from  legitimate  use,  and  was  not  ultra 
vires. 

Upon  the  whole  case,  I  am  of  opinion  that  there  is  no  error  in 
the  aecree  of  the  Circuit  Court  of  the  city  of  Bichmond,  and  that 
the  same  should  be  affirmed. 
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Akdebson,  Staples  and  Bubkb,  J.  J.,  ooncarred  in  the  opinion  of 
Chbistian,  J.    MoNousB,  P.,  absent. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated  in  writing  and  filed 
with  the  record,  that  there  is  no  error  in  the  decree  <S  the  said 
Circuit  Court  of  the  city  of  Bichmond,  rejecting  the  petition  of 
the  parties  who  intervened  in  the  proceedings  in  said  court,  nor  in 
rejecting  the  petition  of  the  appellant,  M.  uillen.  And  the  court 
is  furtlier  of  opinion  that  there  is  no  error  in  said  decree  establish- 
ing the  claims  of  the  appellees  and  directing  a  sale  of  the  road-bed, 
franchises,  pro{)erty,  etc,  of  the  Washington  and  Ohio  Kailroad 
Company.  It  is  therefore  decreed  and  ordered  that  the  decree  of 
the  said  Circuit  Court  of  the  city  of  Bichmond  be  affinned,  sub- 
ject to  the  modification  hereinafter  specified,  and  that  the  appellees 
recover  against  the  several  appellants  in  each  case  $30  damages, 
and  their  costs  by  them  expended  in  defending  the  appeals  and 
writs  of  supersedeas  here.  And  on  motion  of  me  appellees,  with- 
out objection  on  the  part  of  the  appellants,  it  is  further  decreed 
and  ordered,  that  unless  the  said  Washington  and  Ohio  Bailroad 
Company,  or  some  one  for  them,  shall  pay  the  debts  decreed  by 
the  said  Circuit  Court  to  be  paid,  both  principal  and  interest,  with- 
in ten  days  after  the  rising  of  this  court,  tne  commissioners  ap- 
Sointed  bv  said  decree  shalTproceed  to  execute  the  order  of  sale  as 
irected  therein. 

Decree  afcmed. 

We  have  already  presented  to  our  readers  a  brief  review  of  the  law  relating 
to  receiyers'  certificates.  See  note  to  Langdon  «.  Vermont  A  Canada  R.  R. 
Co.,  4  Am.  &  Eng.  R.  R.  Cas.  88.  We  now  propose  to  present  to  them  a 
sketch  of  the  law  relative  to  the  power  of  a  court  of  equity  upon  appointing 
a  receiyer  at  the  suit  of  mortgage  bondholders,  to  make  provifiion  for  the 
payment  by  such  receiyer  out  of  the  income  of  the  road  while  operated 
by  him,  of  the  claims  of  employees  and  material  men  accruing  prior  to 
the  inception  of  the  receiyersnip.  The  subject  is  a  very  important  one  but 
it  is  only  of  late  that  it  has  been  practicable  to  lay  down  the  law  upon 
the  point  with  any  approach  to  certainty. 

The  appointment  by  a  Court  of  Equity  of  a  receiver  to  take  charge  of 
the  property  of  an  insolyent  railroad  company  is  a  matter  of  grace  on  the 
part  of  the  court,  not  a  matter  of  strict  right  on  the  part  of  the  mort- 
gagees. Hence  it  ia  competent  for  the  court  to  impose  what  terms  it 
pleases  upon  the  mortgagees  as  a  condition  of  such  appointment.  In 
many  instances  the  assent  of  the  mortgagees  is  expressly  given  at  the  time 
of  the  appointment  of  the  receiver  to  the  application  of  a  certain  part  of 
the  earnings  of  the  road  while  in  his  hands  to  discharge  prior  indebted- 
ness. Turney  v.  Atlantic  &  Great  Western  R.  Co.,  58  W.  x.  868,  revers- 
ing 2  Thomp.  A  Cook.  446.  Where  such  assent  authorized  the  payment 
from  said  eaminss  of  all  debts  ^' owing  to  laborers  and  employees  for 
labor  and  services  actually  done  in  connection  with  the  company's 
railway"  this  was  held  to  include  a  counsel  fee  for  $5000  outstanding 
and  unpaid  at  the  time  of  the  appointment  of  the  receiver.    Ibid. 

And  where  the  mortgage  in  question  contained  a  specific  provision  that 
if  the  mortgagees  took  possession  of  the  road,  they  should  first  pay  out 


ADDISOK  ET  ALS.  V    LEWIS  ET  ALS.  719 

of  the  earnings  the  current  expenses,  it  was  held  that  a  similar  applica- 
tion -would  be  ordered  of  the  earnings  of  the  road  while  it  was  in  the 
hands  of  a  receiver  appointed  on  the  application  of  such  mortgagees. 
Poland  «.  LaMorlle  Valley  R  R  Co.,  62  Yt.  144. 

Independently,  however,  of  any  specific  provision  on  the  mortoage  or  of  any 
agreement  on  the  part  of  the  mortgagees  the  following  rule  has  been  laid 
down  as  that  whicn  will  govern  the  courts  in  every  case. 

**  When  a  Court  of  Chancery  is  asked  by  railroad  mortgagees  to  appoint  a 
T^ceiTer  pending  proceedings  for  foreclosure,  the  court  in  the  course  of  a 
sound  discretion  may  as  a  condition  of  issuing  the  necessary  order  impose 
such  terms  in  reference  to  the  payment  from  the  income  during  the  receiver- 
ship of  outstanding  debts  for  labor,  supplies,  equipments,  or  permanent  im- 
proTements  of  the  mortgaged  property,  as  mav  under  the  circumstances  of 
the  particular  case  appear  to  be  reasonable.  If  no  such  order  is  made  at  the 
time  the  receiver  is  appointed,  it  mav  be  done  at  any  time  during  the  pro- 
gress of  the  cause,  if  required  in  the  due  administration  of  justice  and  the  en*, 
forcement  of  the  equities  of  the  various  parties.''  Fosdick  «.  Schall,  9  Otto 
285. 

In  accordance  with  this  doctrine  it  is  now  not  unusual  for  courts  in  appoint, 
ing  a  receiver  to  insert  into  the  order  of  appointment  a  provision  that 
outstanding  indebtedness  shall  be  paid  from  prospective  earnings.  Taylor 
e.  Phila.  &  Beading  R.  R  Co.,  7  Fed.  Rep.  877.  See  Atkins  «.  Petersburg 
Railroad  Co.,  8  Hughes,  818. 

It  is  clear  from  the  foregoing  that  it  is  not  in  every  case  that  the  earnings 
of  the  road  during  the  receivership  will  be  in  part  appropriated  to  prior 
claims.  Such  a  doctrine  would  leaa  to  gross  injustice  in  many  cases.  It  is 
only  where  such  claims  have  special  equities  attached  to  them  that  such  ap- 
propriation will  be  ordered.  Claims  for  damages  during  the  operation  of  the 
road  by  the  company  have  no  such  equity,  m  re  Dexterville  Mfg.  A  Boom 
Co.,  4  Fed.  Rep.  878. 

It  becomes  necessary  therefore  to  inquire  what  is  a  sufficient  equity  on 
the  part  of  such  claims  to  entitle  them  to  share  in  the  earnings  during 
the  receivership.  Three  distinct  equities  have  been  set  up  in  such  cases 
which  will  be  considered  in  succession. 

1.  An  alleged  equity  arising  out  of  an  attempted  extension  of  the  doc- 
trine of  maritime  liens  to  the  case  of  railroads. 

It  has  been  contended  that  since  labor  and  materials  furnished  to  the  road 
prior  to  the  receivership  are  usually  the  efficient  means  to  keep  the  same  run- 
ning and  communicate  to  it  its  chief  value  as  a  going  concern,  therefore 
claims  for  such  labor  and  materials  should  have  a  certain  priority  in  lien 
upon  the  earnings  of  the  road.  Otherwise  it  is  said  great  injustice  would 
result.  Those  whose  work  and  property  have  been  most  instrumental  in 
benefitting  and  assisting  the  mortgagees  would  be  without  remedy.  This 
equity  we  believe  not  to  be  sufficient  to  induce  the  court  to  make  an  order 
such  as  we  have  under  discussion.  The  language  of  some  cases  niight  lead 
the  reader  to  a  different  conclusion.  Williamson's  administrator  v.  Washing- 
ton City,  etc.,  R.  R  Co.,  33  Gratt.  624;  1  Am.  &  Eng.  R.  R.  Cas.  498.  But 
the  great  weight  of  authority  is  to  the  effect  that  the  principles  of  maritime 
liens  cannot  be  extended  to  railroad  companies.  Gkilveston  Railroad  v.  Cow- 
dre^r,  11  Wall.  459;  Dunham  v.  Cincinnati  &  Pens.  R.  Co.,  1  Wall.  254. 
Claimants  for  material  furnished  to  an  insolvent  company  have  no  lien  what- 
ever upon  a  fund  in  court  in  case  of  foreclosure,  as  against  prior  mortgagees. 
Deniston  «.  Chicago,  Alton  &  St.  L.  R.  R.  Co.,  4  Biss.  414.  And  where  the 
officers  of  the  road  advance  money  for  the  preservatian  of  the  property,  they 
cannot  upon  the  appointment  of  a  receiver  claim  any  lien  upon  the  rolling 
stock  prior  to  that  of  a  mortgagee.  Receivers  of  N.  J.  Midland  R.  Co.  v. 
Wortendyke  et  al.  27  N.  J.  Eq.  658. 
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2.  An  equity  in  the  nature  of  an  estoppel  arising  out  of  the  failure  of 
the  mortgagees  to  take  the  road  out  of  the  hands  of  the  company  after 
the  latter  has  become  notoriously  insolvent. 

This  equity  we  believe  sufficient  to  warrant  the  court  in  making  such  an 
order  as  we  have  under  discussion.  Where  after  default  in  the  payment  of 
interest  on  the  mortgage  and  after  the  company  has  become  notoriously  in- 
solvent, the  mortgagees  still  permit  the  company  to  retain  possession  of  the 
road,  it  may  be  urg^d  with  great  force  that  as  far  as  the  employees  and  ma- 
terial men  are  concerned  the  officers  of  the  company  are  to  be  regarded  as 
merely  agents  of  the  mortgagees.  The  employees  may  therefore  be  regarded 
as  givinff  credit  to  and  contracting  with  the  mortgagees  and  not  the  com- 
pany and  upon  the  appointment  of  a  receiver  it  seems  but  just  that  the  earn- 
ings of  the  road  should  be  appropriated  to  their  claims. 

buch  was  the  doctrine  enunciated  in  Douglass,  etc,  v,  Cline  et  aL  12 
Bush.  609,  by  the  Court  of  Appeal  of  Kentucky. 

*' The  claims  of  the  appellees  which  the  Chancery  Court  directed  to  be 
paid  were  for  work  and  labor  done  and  performed  by  the  company  after  de- 
fault had  been  made  in  the  payment  of  the  interest  due  on  the  mortgage.*' 
With  regard  to  these  claims  the  court  said  in  its  opinion :  ''It  was  throufi^h 
the  labor  and  services  of  those  appellees  performed  and  rendered  after  the 
railroad  company  had  become  notoriously  unable  to  meet  its  indebtedness, 
and  during  a  period  when  these  appellants,  either  could  not  or  would  not 
interfere  to  protect  and  preserve  their  mortgage  security,  that  the  company's 
roads  were  operated  and  its  duties  discharged ;  and  as  we  have  already  seen  it 
was  by  this  labor  and  those  services  that  said  mortga^d  property  during 
this  period  was  preserved  and  kept  in  repair.  It  is  plain  therefore  that  the 
debts  due  to  the  appellees  were  contractea  for  labor  which  resulted  in  sub- 
stantial advantage  to  the  parties  who  are  here  insisting  that  their  payment 
out  of  a  fund  to  whom  said  parties  have  no  legal  or  contract  claim  and  which 
they  can  only  reach  through  the  intervention  of  the  chancellor,  is  an  abuse 
by  that  officer  of  his  equitable  discretion." 

The  court  was  careful  in  this  case  to  confine  its  decision  to  the  particular 
circumstances  involved,  and  disclaimed  any  intention  of  extending  the  prin- 
ciples laid  down  to  general  creditors.  Each  case,  it  declared,  must  stand 
on  its  individual  merits.  The  authority  of  the  case  is  somewhat  weakened 
by  an  unusually  learned  and  elaborate  dissenting  opinion. 

Precisely  the  same  result  was  reached,  however,  in  a  similar  case  in  the 
Circuit  Court  of  Richmond,  Va.,  in  an  elaborate  opinion  by  Willford,  J.,  in 
the  course  of  which  the  law  is  thus  admirably  stated : 

'*The  Chesapeake  and  Ohio  R.  R.  Co.  had  been  so  long  in  default  that 
the  right  of  the  landholders  to  claim  possession  was  fully  consummate,  and 
this  was  a  matter  of  common  notoriety.  It  could  not  be  expected  that  the 
employees  all  along  the  track  of  this  road  would  pause  amid  their  un- 
ceasing round  of  daily  duty  to  inquire  whether  the  landholders  had  or  had 
not  asserted  their  rights  and  assumed  control.  It  was  enough  for  them  to 
know  that  the  service  they  were  rendering  was  such  service  as  any  proprietor 
would  necessarily  require,  and  they  had  a  right  to  believe  that  the  officers 
left  in  notorious  occupancy  of  the  property,  and  charged  before  the  public 
with  the  responsibility  of  its  care  and  custody,  were  abundantly  authorized 
to  act  for  all  whom  it  might  concern  in  contracting  for  their  services.  The 
same  principle  will  run  through  all  the  gradations  of  employment  in  this 
great  corporation.  These  employees  of  every  grade  and  dignity  had  every 
right  to  believe  that  so  long  as  the  landholders  stood  aloof  without  asserting 
their  rights  to  possession,  they  were  willing  to  accept  and  regard  pro  tanto 
their  agents,  for  the  preservation  and  protection  of  the  property,  the  officers 
who,  placed  in  charge  thereof  by  their  defaulting  debtor,  could  not  in  good 
faith  to  the  creditor  or  the  debtor  abandon  their  posts  or  be  derelict,  while 
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they  held  them  to  the  trusts  which  they  unposed.  These  bondholders  are  now 
in  a  court  of  equity  seeking  satisfaction  of  their  claims  against  the  railroad 
company.  They  have  a  right  to  be  satisfied  to  the  extent  of  an  entire  for* 
f  eiture  of  all  the  proprietary  rights  of  the  company ;  but  to  concede  to  them 
in  enforcing  such  forfeiture  a  right  to  repudiate  all  responsibility  to  satisfy 
these  highly  meritorious  claims  of  employees,  etc.,  out  of  the  property  of  its 
fnture  earnings,  would  be  grossly  inconsistent  with  plain  equity.  In  this 
forum  they  must  be  held  to  be  estopped  from  denying  the  authority  of  the 
officers  of  the  company  under  the  circumstances,  as  agents  for  themselves  as 
well  as  other  parties  in  interest,  to  have  incurred  such  liability."  Duncan 
«.  Trustees  of  the  Chesapeake  and  Ohio  R.  Co.,  9  Am.  R^.  Reports,  886  S. 
C.  8  Cent.  L.  J.  579.  The  subject  is  thus  summed  up  m  an  article  in  4 
Cent.  L.  J.  478 : 

**  Where  a  railroad  mortgage  empowers  the  trustees  after  default  in  the 
payment  of  principal  or  interest  to  take  possession  of  the  road  and  operate 
It  or  sell  it  for  the  benefit  of  the  landholders,  and  they  neglect  to  exercise 
this  power,  and  after  default  a  notorious  insolvency  still  leaves  it  in  the 
hands  of  the  company,  and  the  company  contracts  for  supplies  in  order  that 
it  may  be  kept  in  operation  with  safety  to  the  public,  can  the  mortgagees, 
standing  by  and  looking  on  while  this  is  done,  afterwards  step  in  and  take 
to  themselves  whatever  betterments  the  property  thus  receives,  without  any 
compensation  to  those  who  have  furnished  them?  Is  not  the  rule  of  admi- 
ralty, after  all,  a  ^ood  one  to  apply  to  a  railroad  thus  situated?  We  believe 
it  is.  A  railroad  is  not  like  ordinary  property;  it  is  a  public  agency.  It 
must  be  kept  in  a  safe  condition  and  must  he  continuously  operated  for  the 
carriage  of  the  mails  and  otherwise  for  the  benefit  of  the  public.  .  .  Is  not 
the  corporation  to  be  deemed  under  such  circumstances  a  mere  tenant  at 
will  ana  agent  of  the  mortgaffees»  and  should  not  the  material  man  be  treated 
as  having  given  credit  to  the  latter  and  not  to  the  former?" 

The  doctrine  is  again  adverted  to  in  Williamson^s  Admr.  v.  Washing^n 
City,  etc.,  R.  Co.,  88  Gratt.  624;  1  Am.  &  Eng.  R.  R.  Cas.  499;  but  is  not 
the  ground  of  decision  in  that  case.  In  Hall  v.  Frost,  99  U.  S.  889,  the 
Supreme  Court  of  the  United  States  expressly  declined  to  pass  upon  the 
point,  holding  it  unnecessary  to  a  decision  in  the  case. 

It  seems  formerly  to  have  been  considered  that  the  doctrine  which  we 
have  just  been  discussing  was  the  only  one  upon  which  the  rights  of  claim* 
ants  for  work  done  or  material  furnished  prior  to  the  receivership  could  be 
founded.  But  in  Fosdick  «.  Schall,  99  U.  S.  285,  still  another  equity  on  the 
part  of  such  claimants  was  set  up  and  (dlowed  which  it  is  also  necessary  to 
consider. 

2.  An  equity  arising  out  of  the  misappropriation  of  funds  properly  ap- 
plicable to  the  claimant's  debts.     This  equity  rec^uires  some  explanation. 

While  a  railroad  company  remains  in  possession  of  its  road  the  income 
therefrom  is  generally  applicable  to  current  expenses  of  its  management  and 
is  not  subject  to  the  lien  of  a  mortgage.  Gilman  v.  Illinois  and  Mississippi 
Tel.  Co.,  91  U.  S.  608.  '<  The  mortgagee  is  only  entitled  to  be  paid  from  the 
net  income  obtained  by  deducting  from  the  gross  earnings  what  is  required 
for  necessary  and  managing  expenses,  proper  equipment  and  useful  improve- 
ments. Every  railroad  mortgagee  in  accepting  his  security  impliedly  agrees 
that  the  current  debts  made  m  the  ordinary  course  of  business  shall  be  paid 
from  the  current  receipts  before  he  has  any  claim  upon  the  income." 

If  then  in  operating  the  road  any  of  the  income  properly  applicable  to 
current  expenses  be  diverted  to  pay  the  mortgagees  thus  leaving  claims  for 
work  and  material  unpaid,  '*it  certainly  is  not  inequitable  for  the  court 
when  asked  by  the  mortgagees  to  take  possession  of  the  future  income  and 
hold  it  for  their  benefit,  to  reqmre  as  a  condition  of  such  an  order  that  what 
is  due  from  the  earnings  to  the  current  debt  shall  be  paid  by  the  court  from 

9  A.  &  £.  R  Cas.— 46 
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the  future  current  eaminffB  before  anything  derived  from  that  souroe  goes 
to  the  mortgagees.**    Fosdick  v.  Schall,  99  U.  8.  23d. 

To  sum  up  the  whole  subject  it  may  be  said:  **The  power  rests  upon  the 
fact  that  in  the  adminstration  of  the  affiurs  of  the  company  the  mortgage 
creditors  have  got  possession  of  that  which  in  equity  belonged  to  a  whole  or 
a  part  of  the  general  creditors.  Whatever  is  done,  therefore,  must  be  with  a 
view  to  a  restoration  by  the  mortgage  creditors  of  that  which  they  have  in- 
equitably obtained.  It  follows  that  if  there  has  been  in  reality  no  diveriion, 
there  can  be  no  restoration ;  and  that  the  amount  of  restoration  should  be 
made  to  depend  upon  the  amount  of  diversion." 

The  principle  of  Fosdick  v.  Schall  was  reaffirmed  in  Hall «.  Frost,  99  XJ. 
8  889,  and  has  since  been  followed  in  several  other  cases.  Williamson^s 
Admr.  e.  Washington  City,  etc.,  R.  R.  Co..  88  Oratt.  624;  1  Am.  A  Eng.  R. 
R.  Cas.  498;  Gibert  e.  Washington  City,  etc.,  R  Co.,  33  Oratt.  645;  1  Am. 
A  Eng.  R  R  Cas.  612;  Addiaon  et  aL  v,  Lewis  et  al.  supnu 

The  language  of  the  court  in  Williamson^s  Admr.  «.  Washington  City,  etc, 
R  R  Co.  supra,  is  particularly  clear.     *'The  mortoa^pe  in  taking  the  mort- 

Sage  impliealy  agrees  that  the  current  debts  made  in  the  usual  course  of 
usineas  shall  be  paid  from  the  current  receipts  before  he  has  any  clsim 
upon  the  income ;  and  if  not  so  paid  before  the  appointment  of  a  receiver,  they 
ought  to  be  paid  within  reasonable  limits  from  the  net  income  of  the  rosd 
after  such  appointment." 

In  this  case  the  equity  invoiced  was  particularly  strong,  as  it  appeared  thst 
the  element  of  insolvency  of  the  road  long  prior  to  the  appointment  of  the 
receiver  was  also  present.  It  was  partly  upon  this  ground  that  the  case  wsi 
decided,  as  the  following  extract  from  the  opinion  will  show: 

^*  If  the  latter  (the  mortsage  creditor)  through  the  instrumentality  of  a  re- 
ceiver obtains  possession  of  a  road  properly  appointed  and  equipped  yielding 
▼aluable  revenues,  it  is  due  in  great  measure  to  the  class  of  men  whose 
claims  are  the  subject  of  controversy  here.  The  mortcage  creditor  knows 
all  these  things.  He  certainly  cannot  be  iffnorant  of  the  continued  defsnlt 
in  the  payment  of  the  interest  due  him — a  fact  of  itself  sufficient  to  attract 
his  attention  and  excite  his  suspicions.  And  yet  he  leaves  the  company  for 
years  in  the  uninterrupted  possession  and  control  of  the  earnings  of  tne  road, 
and  notoriously  obtaining  credit  from  third  persons  for  supplies  and  labor 
upon  the  faith  of  those  earnings.  When,  under  such  circumstances,  the 
creditor  calls  upon  a  court  of  equity  to  intercept  the  revenues  for  his  benefit, 
he  cannot  complain  that  debts  thus  contracted  shall  first  be  paid,  within 
limits  so  just  and  reasonable  as  are  now  prescribed  by  our  courts." 

The  case  of  Eosdick  e.  Schall  extended  its  principle  even  bevond  the  limiti 
which  we  have  indicated.  It  gave  priority  to  the  claimant's  demand  out 
of  the  proceeds  of  a  foreclosure  sale.  Such  must  now  therefore  be  taken  to 
be  the  true  state  of  the  case.  See  8  Cent.  L.  J.  686,  and  unreported  cssoi 
there  referred  to. 
The  conclusions  which  we  have  reached  mav  be  briefly  summarized  thus: 

1.  The  principle  of  maritime  liens  cannot  be  extended  to  railroads.  Th» 
mere  fact  that  work  and  labor  done  or  materials  furnished  to  a  road  serve  to 
keep  it  in  running  order  and  to  communicate  to  it  additional  value  does  not 
therefore  entitle  the  persons  performing  such  work  or  furnishing  such  ms- 
terials  to  the  earnings  of  the  road  while  in  the  hands  of  a  receiver,  in  prefe^ 
ence  to  a  mortgagee. 

2.  Where  after  default  in  payment  of  interest  on  a  mortgage  and  after 
notorious  insolvency  of  the  company  the  mortgagees  still  allow  said  compaoy 
to  remain  in  possession  of  the  road  and  to  contract  for  labor  and  materially 
credit  will  be  deemed  to  be  g^ven  to  the  mortgagees  and  not  to  the  company, 
and  on  the  appointment  of  a  receiver  the  income  of  the  road  while  m  hii 
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liands  will  accordingly  be  applied  to  all  claims  for  work  and  material  accru- 
ing since  the  insolvency  and  default  in  payment  of  interest. 

8.  Where  any  part  of  tlie  income  properl}^  applicable  to  such  claims  has 
been  diverted  to  pay  interest  to  the  mortgagees,  the  court  wiil^on  the  appoint- 
ment of  a  receiver  make  good  out<^  the  income  earned  by  the  road  while 
binder  his  charge  the  amount  so  diverted. 

In  New  Jersey  the  claims  of  employees  due  at  the  time  the  road  is  placed 
in  the  hands  of  a  receiver  are  provided  for  by  statute.  They  constitute  a 
lien  upon  all  unencumbered  personal  effects  and  all  moneys  which  may  be 
transferred  to  the  receiver  at  the  time  of  entering  on  his  duties,  but  no  more 
than  two  months'  wages  can  be  recovered.  Act  of  Feb.  12th,  1874,  2  Rev. 
^tat.  1877,  p.  943,  {  161.  This  lien  of  course  has  no  effect  as  asainst  a  pre- 
vious mortgage.     Williamson  v.  N.  J.  Southern  R.  Co.,  28  N.  Y.  £q.  287. 

As  to  the  dealings  of  the  officers  of  a  corporation  with  it,  see  note  to 
Wardell  v.  Unioa  Pacific  R.  Co.,  1  Am.  &  £ng.  R.  R.  Cas.  485. 


Ex  Pabtb  Bbown  and  Wife  bt  al. 
OiBBEs  t^.  Obebnyille  ajstd  Coluhbia  B.  B.  Co. 
State,  ex  belatione  Attobnet-General,  v.  Same. 

(15  8hand*s  (3.  Car.)  Bap&rU,  518.    1681.) 

Pending  action  to  subject  a  railroad  to  sale  for  the  payment  of  its  mort- 
-gage  debts,  the  president  and  directors  of  the  company  were  ordeied  to  con- 
tinue in  the  possession  and  management  of  its  property  of  all  kinds  under 
the  order  of  and  subject  to  the  court;  and  such  officers  were  in  like  manner 
to  continue  to  conauct  and  carry  on  the  business  of  the  company  and  to 
make  report  to  the  court,  when  required,  of  the  condition  of  tne  proper^ 
of  the  company,  of  its  earnings  and  expenditures,  to  the  end  that  such 
orders  might  be  moyed  for  as  were  necessary  for  the  protection  of  the  prop- 
erty of  the  company  and  the  interests  of  all  parties  concerned.  HMy  that 
by  this  order  the  president  and  directors,  and  their  successors  in  office,  were 
constituted  receivers  of  the  court.    (Fifty-four  Bonds  Case,  infra.) 

A  change  of  incumbent  in  the  office  of  railroad  receiver  does  not  affect 
the  status  of  claims  against  the  property  arising  during,  the  receiyership. 

Passensers  over  a  railroad  and  an  employee  of  the  company,  when  en- 
titled to  damaffes  for  injuries  receiyed  while  the  railroad  is  operated  by  a  re- 
oeirer,  should  be  paid  out  of  the  fund  in  court  realized  from  the  earnings  of 
the  road  during  the  receivership,  in  preference  to  mortgage  or  other  debts 
— '  ^<  ~  ^  the  time  of  action  brought. 


Before  Hitdsok,  J.,  Bichland,  Jnly,  1880. 

In  this  case.  Hon.  A.  P.  Aldrich,  of  the  Second  Judicial  Circuit, 
and  Hon.  T.  B,  Fraser,  of  the  Third  Circuit,  sat  in  the  places  of 
Chief  Justice  Simpson  and  Associate  Justice  McOowan,  who  had 
been  of  counsel  in  the  oidginal  causes. 

These  were  four  petitions  to  be  paid  out  of  the  fund  in  court, 
wliich  was  realized  trom  the  eamincs  of  the  Greenville  and  Colum- 
bia Bailroad  Company,  while  in  Uie  hands  of  the  receiver,  who 
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was  appointed  iinder  the  actionfl  of  James  S.  Gibbes  and  others^ 
creditors,  against  the  Greenville  and  Colnmbia  Bailroad  Company, 
and  the  State,  cz  relatione  the  Attorney-General,  against  the  same 
oorporation.  Ex  parte  E.  M.  Brown  and  Emily  Brown,  his  wife ;. 
Ex  parte  William  Cmnmings;  Ex  parte  William  H.  Bedwood, 
were  petitions  for  the  payment  of  judgments  obtained  by  them 
against  the  railroad  company  in  May,  1878,  for  injnries  received 
by  them  while  passengers  over  the  road  on  Jnne  1st,  1874,  result- 
ing from  the  breaking  of  a  trestle.  Ex  parte  Elizabeth  J.  Layne^ 
administratrix  of  the  estate  of  John  Y.  Layne,  deceased,  was  for 
the  payment  of  balance  of  $1140  and  interest  due  on  judgment 
for  92000,  taken  by  her  against  the  company  by  consent,  in  Sep 
tember,  1877,  damages  for  the  death  of  her  husband  and  intestate,, 
an  engineer  on  the  road,  his  death  being  caused  by  the  bursting  of 
a  defective  boiler,  on  January  23d,  1874.  Other  facts  are  stated 
in  the  opinion  of  this  court 

The  petitions  were  filed  by  leave  of  court  and  referred  to  N.  B. 
Barnwell,  Esq.,  Master,  who  made  an  unfavorable  report.  Excep- 
tions were  taken  thereto  by  the  petitioners,  and  tne  cases  were 
heard  bv  Judge  Hudson,  whose  decree,  after  a  statement  of  facts, 
was  as  follows : 

The  view  I  entertain  of  the  law  of  the  cases  renders  the  pay- 
ment or  not  of  earnings  to  the  interest  on  the  mortgage  debt,  in 
preference  of  these  judgments,  not  decisive  of  the  issues;  and 
although  it  may  be  that  the  interest  was  in  fact  not  paid  from  earn- 
ings, but  from  funds  otherwise  nused,  as  the  counsel  for  creditors 
claim  they  can  show,  yet,  for  the  purposes  of  this  contention,  I  am 
willing  that  it  be  conceded  by  the  court  that  between  the  years 
1874  and  1878,  a  portion  of  the  earnings  of  the  road  was  applied 
to  payment  of  interest  on  the  mortgage  debt,  sufBdent  to  have 
paid  all  the  claims  of  these  petitioners.  If  the  petitioners  have  a 
superior  claim  upon  the  fund,  such  payment  was  a  diversion; 
otherwise,  not. 

With  this  statement  of  facts  we  proceed  to  examine  the  issues 
raised  by  the  exceptions  to  the  master's  report.  The  whole  matter 
may  be  resolved  into  a  single  question,  viz.,  has  a  passenger  or  an 
employee  who  holds  a  judgment  for  damages  to  the  person  a^nst 
an  msolvent  railroad  company,  which  has  been  placed  in  the  hands 
of  a  receiver,  a  right  to  be  paid  out  of  the  net  earnings  of  the 
road  in  preference  of  senior  mortgage  creditors?  Is  the  legal  or 
equitable  right  to  this  fund  set  up  by  such  a  judgment  creditor 
superior  to  tne  legal  and  equitable  right  of  a  prior  mortgage  credi- 
tor? 

The  petitioners  rest  their  claims  upon  a  suppoi^  prior  and  supe- 
rior equity  to  this  particular  fund,  contending  that  whilst  the 
mortgagees  have  a  superior  lien  upon  the  property,  they  have  a 
superior  equitable  lien  upon  the  net  earnings ;  that  they  do  not 
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stand  upon  the  footing  of  ordinary  and  general  judgment  credi- 
torB,  but  of  creditors  whose  claims  are  so  peculiarly  meritorious 
that  a  Court  of  Equity  will,  in  the  exercise  of  extraordinary 
power,  displace  existing  liens  and  subordinate  superior  legal  rights 
tp  these  judgment  claimants. 

That  they  ought  to  be  paid  no  one  can  deny,  and  that  they  will 
be  paid  is  a  fact,  provided  the  assets  of  the  corporation,  in  a  due 
course  of  administration  by  the  court,  are  sufficient.  But  if  the 
assets  of  the  company  in  the  possession  of  the  court,  at  the  end  of 
a  legal  and  equitable  administration,  should  fail  to  pay  these  debts, 
the  petitioners  are  in  no  worse  condition  than  the  multitude  of 
creditors  who  will  have  to  go  without  pay.  The  question  is  not 
one  of  liability.  It  cannot  be  denied  that  a  company,  while  man- 
a^d  by  its  own  direction,  is  liable  to  demands  of  this  kind,  and 
wnere  managed  by  a  receiver  as  an  officer  of  the  court,  it  is  equal- 
ly liable  out  of  its  property  to  respond  to  unpaid  claims  of  this 
kind,  whether  the  cause  of  action  arose  before  or  after  the  judg- 
ment of  insolvency  and  appointment  of  a  receiver ;  whether  the 
court  may  be  solvent  or  insolvent,  whether  under  its  own  director- 
^hip  or  the  control  of  the  court,  does  not  affect  the  question  of  lia- 
bility, but  affects  only  the  mode  of  establishing  the  debt  and  en- 
forcing its  payment. 

So  that  whether  a  receiver  can  be  sued  in  a  court  of  law  upon  a 
demand  of  this  kind,  what  is  the  effect  upon  the  parties  if  they 
elect  to  sue  the  company,  instead  of  going  against  the  property  of 
the  company  in  the  nands  of  the  court ;  what  is  the  effect  upon 
their  rignts,  whether  the  cause  of  action  arose  prior  or  subsequent 
to  the  appointment  of  a  receiver,  all  such  questions,  in  the  discus- 
Bion  of  some  of  which  much  learning  has  been  displayed  by  our 
judges  and  text  writers,  do  not,  in  my  opinion,  greatly  affect  the 
fundamental  issues  in  these  cases.  The  main  question  is  one  of 
priority  and  not  of  liability.  The  petitioners  have  a  right  to  be 
paid ;  they  ought  to  be  and  will  be  paid,  if  the  property  be  suffi- 
xiient ;  but  they  claim  a  right  prior  to  that  of  mortgage  creditors, 
to  be  paid  out  of  the  income  in  the  hands  of  the  receiver ;  and 
that  claim  of  priority  we  will  proceed  to  examine.  When  a  rail- 
road corporation  becomes  insolvent,  its  property  may  be  taken  out 
of  its  hands  bv  the  court  and  managed  by  an  officer  of  the  court. 
This  step  is  taken  at  the  instance  oi  creditors,  in  order  to  have  the 
property  controlled,  protected  and  managed  for  the  benefit  of  ex- 
isting creditors,  whose  rank  and  priority,  as  then  existing  under  the 
law,  remain  and  must  remain  unchanged.  No  court  has  the  right 
or  power  to  displace  existing  liens,  to  divest  vested  rights,  or  to  de- 
range that  order  in  which  creditors,  by  their  own  contracts,  have 
•classed  themselves  under  the  law.  It  would  be  alarming  to  credi- 
tors, if  not  a  monstrous  doctrine,  if  a  court,  having  forcibly  taken 
possession  of  the  property  of  a  railroad,  should  have  the  power  to 


726      OIBBE8  V.  OSSSHTILLE  AKD  COLUMBIA  B.  B.  00. 


npeet  the  status  of  thiB^  and  nnlimge  the  Tested  rights  of  eredi- 
tors  by  a  rale  of  discretion  resting  on  caprice. 

Equity  follows  the  law,  and  will  not  and  cannot  violate  its  man- 
dates and  behests.  The  harshness  of  the  roles  of  law  it  will 
moderate,  bat  then  only  to  i>rotect  rights  and  prevent  wrongs, 
which  the  rigid  roles  of  law  fail  to  do.  Estates  of  decedents,  and 
property  of  all  kinds,  coming  into  the  control  of  a  Court  of  Eqoi- 
ty,  will  be  administered  by  fixed  and  established  principles^  and 
not  by  caprice  or  fancy. 

The  property  of  the  Greenville  and  Columbia  Bailroad  Com* 
pany  is  now  being  administered  by  this  court  It  has  been  brought 
nere  by  cxeditorB  who  ask  this  court  to  administer  it,  not  for  the 
benefit  of  the  company,  out  of  whose  hands  it  has  been  taken^  but 
for  the  benefit  of  the  creditors.  This  the  court  has  undertaken  to 
do,  and  must  do,  and  must,  in  so  doing,  have  a  sacred  regard  for 
the  rights  of  creditors  as  fixed  at  the  date  of  the  forcible  seques- 
tration of  the  property  by  the  court  But  a  material  part  of  this 
administration  consists  in  the  management  of  the  roaa  as  a  high- 
way for  traffic  and  travel,  and  whatever  is  essential  to  this  proper 
mana^ment,  the  creditors  have  asked  the  court  to  carry  out  This 
also  the  court  will  do,  and  to  all  the  necessary  incidents  of  good 
management,  the  creditors  have,  by  coming  here,  agreed  and  con- 
tracted to  submit,  and  are  bound  to  acquiesce  therein,  even  though 
their  liens  and  rights  may  be  affected  thereby. 

The  necessary  expenses  incurred  in  the  management  and  preser- 
vation of  the  property,  it  is  evident  must  be  denuyed  by  the  court 
This  must  be  done  out  of  the  earnings,  and  earnings  alone,  if  suffi- 
cient ;  and  if  not  sufficient,  then  out  of  the  property,  and  this  be- 
fore any  creditor  can  receive  a  cent  of  his  debt.  Wages  of  em- 
ployees of  every  class,  and  all  kinds  of  material  and  labor  fnr- 
nisned  in  order  to  keep  up  the  road,  constitute  the  leading  items 
of  necessary  expense.  To  produce  income  for  the  creditors  these 
expenses  are  absolutely  necessary,  and  upon  every  principle  of 
equity,  as  well  as  from  the  implied  agreement  of  creditors,  who 
have  forced  the  road  into  court ;  these  expenses  must  be  paid  in 
preference  of  all  outstanding  debts.  Beyond  this  the  court  will 
notgo,  nor  allow  its  officers  to  go,  in  incurring  new  liabilities. 

This  is  the  doctrine  of  fairness,  equity  and  good  faith,  and  is 
established  by  the  uniform  current  of  the  decisions  of  our  courts 
and  the  doctrines  of  our  text  writei-s.  High  on  Rec,  §§  390-398 ; 
Jones  on  Rail.  Sec.,  ch.  xix.,  §§  557-566,  and  authorities  there 
cited.  Numerous  decisions  of  the  Circuit  and  Supreme  Courts  of 
the  United  States  and  the  States  mi^ht  be  referred  to,  all  concur- 
ring  in  this  leading  doctrine  as  to  the  powers  and  duties  of  courts 
in  running  and  managing  insolvent  railroads.  The  duty  of  the 
court  is  not  to  teach  railroad  officials  how  a  railroad  can  and  ought 
to  be  managed,  but  itself  so  to  manage  it  as  best  to  subserve  the^ 
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interest,  real  not  imaginarj,  of  existing  creditors,  whose  servant 
and  agent  the  court  has  undertaken  to  be.  Economical  mana^ 
ment  and  prompt  sale,  if  sale  must  be  had,  should,  therefore,  be 
the  sole  end  and  aim  of  the  court.  Whatever,  therefore,  pertains 
to  and  is  necessarily  incident  to  the  good  management  and  preser- 
vation of  the  propeity,  the  court  should  do,  and  the  creditors 
must  submit  to ;  but  beyond  this  the  court  must  not  be  led  by 
xsaprice,  taste,  fancy  or  supposed  kindness  and  mercy, 

therefore  the  petitioners,  to  succeed  in  their  prayer  for  prece- 
dence, must  show  that  the  payment  of  their  claims  out  of  the  in- 
come falls  within  this  rule,  and  that  such  payment  is  necessary  to 
the  management  of  the  road,  and  is  to  the  interest  of  the  mortgage 
bondholders. 

The  petitioners  contend  that  their  causes  of  action  arose  and  their 
judgments  were  i*ecovered  while  the  road  was  in  the  hands  of  a  re- 
ceiver, and  hence  their  equity  to  be  paid  out  of  the  income.  They 
say  that  the  road  was  sequestered  by  the  conrt  in  1872,  by  the  or- 
der of  Jud^  Melton,  and  that  the  officers  of  the  company  were, 
W  that  order,  made  receivers;  that  the  appointment  of  James 
Conner,  in  1878,  as  receiver  did  not  change  tne  status  of  the  road, 
but  only  made  definite  and  complete  the  status  which  before  was 
anomalous.  The  counsel  for  the  bondholders,  resisting  these  peti- 
tioners, contend  that  no  receiver,  properly  so  called,  existed  until 
the  appointment  of  James  Conner. 

I  deem  the  settlement  of  this  dispute  not  necessary  to  their  judg- 
ments, and  will  consider  the  question  as  if  the  position  of  the  peti- 
tioners in  regard  to  it  is  correct,  and  I  hold  that  the  claims  of  the 
petitioners,  Emitting  that  they  arose  subsequent  to  the  receiver- 
ship, are  no  more  entitled  to  priority  over  the  liens  of  mortgage 
bondholders,  as  far  as  the  eammgs  are  concerned,  than  if  they  arose 
prior  to  the  insolvency  of  the  road  and  the  appointment  of  a  re- 
ceiver. 

Jones  on  Bail  Sec,  §  571,  lays  down  the  following  doc- 
trine: .... 

In  the  further  discussion  of  this  point  the  author  cites  the  case 
of  Davenport  v.  Alabama  and  Chattanooga  S.  S.  Co.,  2  Woods, 
519,  whi(^  was  for  damages  to  a  passenger  on  that  road  while  in 
the  hands  of  a  receiver. 

In  none  of  the  authorities  cited  by  counsel  for  the  petitioners  do 
we  find  anything  to  sustain  their  claim.  All  are  in  harmony  with 
the  above  case,  and  the  doctrine  of  the  text  of  Mr.  Jones.  The 
case  of  Fosdick  v.  Schall,  9  Otto,  285,  which  is  most  relied  upon 
by  claimants'  counsel,  is  not  at  all  at  variance  with  the  above,  and 
the  law  as  laid  down  in  Davenport  v.  Alabama  and  Chattanooga 
B.  B.  Co.  is  sound  doctrine  and  well  established. 

It  follows  that  the  payment  of  income  heretofore,  if  any  has  been 
paid,  to  interest  on  the  mortgage  debt,  was  not  a  diversion  of 
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fancU,  wbich  of  ri^ht,  or  in  equity,  belonged  to  the  petitioners^  nor 
have  thej  anj  equity  to  any  part  of  the  present  income  or  future 
eaminffs,  prior  to  the  right  ox  the  mortgagees^  to  whom  it  belongs 
primarily  after  payment  of  expenses. 

It  is,  therefore,  adjudged  that  the  jud^ent  of  the  petitioners 
do  rank  with  the  other  judgments  accordmg  to  date  and  lien  in  the 
distribution  of  the  assets  of  the  Greenville  and  Columbia  B.  R 
Co.,  in  the  possession  of  the  court,  and  that,  as  such,  they  are  not 
entitled  to  be  paid  out  of  the  income  or  property  in  preference  of 
superior  liens. 

xhe  exceptions  to  the  master's  report  are  overruled,  and  the  same 
is  confirmea. 

The  petitioners  appeal  to  this  court  upon  the  following  excep- 
tions to  this  decree : 

1.  Because  his  Honor  erred  in  ruling  that  the  payment  of  in- 
come heretofore,  if  any  has  been  paid,  to  interest  on  tne  mortgage 
debt,  was  not  a  diversion  of  funds  which  of  right,  or  in  equity,  be- 
longed to  the  petitioners. 

2.  Because  nis  Honor  erred  in  ruling  that  the  petitioners  have 
not  any  equity  to  any  part  of  the  present  income  or  future  earn- 
ings, prior  to  the  right  of  mort^;agee8. 

3.  because  his  Honor  erred  m  adjudging  that  the  jud^ents  of 
the  petitioners  do  rank  with  the  other  judgments  according  to  date 
and  lien  in  the  distribution  of  the  assets  ox  the  Greenville  and  Ool- 
nmbia  B.  B.  Co.,  and  that  they  are  not  entitled  to  be  paid  out  of 
the  income  or  property  in  preference  of  superior  liens. 

Mr.  W.  C.  &net  for  &own  and  wife ;  Cummings  and  Bed- 
wood,  appellants. 

The  orders  of  court  prevented  us  from  enforcing^our  executions 
against  the  property  ox  the  company.  2  Bedf.  on  Ky.  510 ;  6  Ben. 
331 ;  High  on  Bee.  §  163  ;  5  Wait  Act.  &  Del  354;  16  WaU. 
218.  Though  we  might  have  petitioned  the  court  for  payment 
High  on  Bee.  §  2.  Under  the  order  of  Judge  Melton,  of  July  2d, 
1872,  the  president  and  directors  of  the  company  became  receivers 
of  the  court.    4  Gratt.  187 ;  High  on  Bee.  §  5. 

Our  suits  were  brought  against  the  corporation,  but  the  direc- 
tory, who  were  also  the  receivers,  were  served,  and  appeared  and 
litigated,  without  objection.  Objection  has,  therefore,  oeen  waived. 
85  111.  558 ;  17  Alb.  L.  J.  209 ;  Hid^  on  Bee.  §  396 ;  23  Ind.  553 ; 
29  Vt.  421;  2  E.  D.  Smith,  519  ;  Wait  Ann.  Code,  §  134,  f ;  17 
Wall.  451.  There  has  been  here  a  continuing  receivership  since 
1872,  and  our  claims  extend  to  the  fund  in  court,  and  not  to  tlie 
earnings  only,  which  were  in  existence  at  the  time  the  liabilities 
arose.  9  Otto,  235 ;  6  South.  Law  Bev.  548,  549 ;  107  Mass.  1 ; 
18  Amer.  By.  Bep.  565. 

The  whole  doctrine  of  receivers  of  railways  is  comparatively 
new,  and  is  progressive  and  expansive.    6  South.  Law  Bev.  536 ; 
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16  Wall.  203;  18  Amer.  Ry.  Rep.  291;  High  on  Rec,  §§  365, 
390-392 ;  1  Wood,  336 ;  9  Otto,  389.  Wages  of  kborers  and 
other  employees,  materials,  supplies  and  repairs  are  payable  ont  of 
the  receiver's  fund.  Cases  supra,  and  3  Cent.  Law  JT.  578.  Also, 
attorneys'  fees.  8  Rep.  5^9 ;  58  N.  Y.  368 ;  3  Otto,  352.  Also, 
damages  for  goods  lost.  Jones  on  RaiL  Secur.,  §§  498, 512.  Also, 
for  injuries  to  emplojrees.  20  Ohio  St.  137.  Also,  for  injuries  re- 
ceived by  others  besides  employees  or  passengers.  18  Wis.  74. 
Also,  for  injuries  sustained  by  passengers.  4  Hun,  373 ;  26  N.  J. 
Eq.  474 ;  17  WaU.  445 ;  20  Ohio  St.  150  ;  Hiffh  on  Rec.,  §§  392, 
395 ;  Wood  on  Mast.  &  Serv.,  §  412.  The  enect  of  the  appoint- 
ment of  a  receiver  is  to  take  the  property  into  the  custody  of  the 
court,  whose  hand  the  receiver  is ;  but  his  duties  require  him  to 
operate  the  road,  which  is  a  common  carrier.  5  Wait  Act.  &  Def . 
353,  354;  High  on  Rec.  §  1,  et  seq.;  2  Story  Eq.  Jur.  §§ 
329-833 ;  4  Gratt.  208 ;  4  Md.  85  ;  80  ID.  467.  The  fund  in  the 
receiver's  hands  must  be  applied  under  the  direction  of  the  court. 
Neither  the  suin^  creditors  nor  mortgagees  have  any  superior  right 
to  them.  11  Paige,  436  ;  10  Paige,  43 ;  1  Jones  on  Mort.  §  160 ; 
18  Amer.  Ry.  Rep.  234-237.  The  doctrine  is  given  definite  shape 
in  Fosdick  v.  Schall,  9  Otto,  235.  See  Bisham's  comments  in  6 
South.  Law  Rev.  543.  Having  taken  possession  of  the  road,  the 
court  should  do  exact  justice ;  should  enforce  the  legal  remedies  of 

?arties  enjoined.  5  "Wait  Act.  &  Def.  353 ;  2  Story  Eq.  Jur. 
98 ;  4  Rich.  Eq.  201 ;  and  should  do  what  the  corporation  coul 
he  compelled  to  do.  Authorities,  supra.  The  liabilities  of  a  re- 
ceiver are  identical  with  the  liabilities  of  the  corporation.  Author- 
ities, supra ;  38  Vt.  402 ;  6  Bosw.  627 ;  High  on  Rec.  §§  395-398 ; 
6  Wait  Act.  &  Def.  379-385 ;  2  Van  S.  Eq.  PI.  427.^  Receiver 
is,  therefore,  liable  for  damages,  injuries,  expenses,  claims,  etc.,  if 
the  corporation  in  charge  of  the  road  would  be.  So  is  he  liable  for 
injuries  to  passengers  and  employees,  because  this  liability  attaches 
to  his  duties.  1  Smith  Lead.  Cas.  101.  Unless  paid,  business  of 
road  and  yalue  of  its  property  is  impaired.  1  Van  S.  Eq.  PI.  380 ; 
and  because  such  damages  are  part  of  the  expenses.  Necessary  ex- 
pense is  that  which  insures  income.  Employees  are  necessary  to 
running  the  road,  and  passenger  traffic  produces  income.  Daven- 
port t;.  R.  R.  Co.,  2  Wood,  519,  stands  alone,  and  is  opposed  by 
all  the  authorities,  supra.  Mr.  Jones  (Ry.  Sec.,  §  571,^  cites  this 
case  with  approval,  but  finds  no  other  authority  for  tne  doctrine 
quoted  in  tne  circuit  decree ;  but  see  sections  498,  512. 

Mr.  J.  £.  Bacon,  for  Layne,  appellant. 

Messrs.  Simonton  and  Barker  for  the  receiver. 

Judge  Melton's  order  did  not  make  the  officers  of  the  road  re- 
ceivers. High  on  Rec.  §  1 ;  17  How.  331.  Judge  Pressley's  or- 
der cannot  make  them  receivers.  If  they  were  receivers,  they 
Should  have  been  sued  eo  nomine.    High  on  Rec.  §  258.    But 
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petitioners  cannot  be  paid  out  of  the  funds  in  the  hands  of  the  re- 
ceiver, for  after  appointment  of  receiver  the  income  belongs  to  the 
mortgagees.  94  U.  S.  800 ;  9  Otto,  245,  389.  Earnings  were 
not  appropriated  by  the  receiver  to  the  bonded  debt.  There  is  no 
superior  eonitj  with  these  petitioners;  the  precise  point  has  been 
adjudicated.  2  Wood,  519 ;  Jones  on  Rail.  Sec.  §  571.  The  dic- 
tum of  Chief  Justice  Waite  in  Fosdick  v.  Schall  was  a  surprise  to 
the  profession. 
Mr.  S.  W.  Melton,  same  side. 

Frabeb,  a.  a.  J. — ^The  action  in  the  above  case,  in  which  James 
S.  Gibbes  and  others  are  plaintifb,  was  commenced  May  6th,  1872. 
On  May  25th,  1872,  an  order  was  made  by  his  Honor,  Judge  Mel- 
ton, "  that  until  further  order  of  this  court  the  said  Greenville  and 
Columbia  K.  B.  [Co.]  be  enjoined  and  restrained  from  paying  out 
or  in  anywise  transferring  and  delivering  to  any  person  any  of  the 
moneys,  property  or  effects  of  the  said  company,  except  so  far  as 
the  same  may  be  necessai'y  to  the  keeping  up  and  to  the  operating 
of  the  road  of  said  company." 

On  June  11th,  1872,  the  action  in  the  name  of  the  Attomey-Gkn- 
eral  was  commenced.  A  motion  was  made  for  a  receiver  and  other 
relief,  and  Jud^  Melton,  by  consent  of  counsel  for  the  company 
and  certain  creditors,  on  July  2d,  1872,  ordered  "  that  any  and  all 
judgment  creditors  of  the  said  company  be  resti'ained  and  enjoined 
from  enforcing  their  said  judgments  against  the  property  of  the 
said  company.''  The  same  order  contained  this  further  provision : 
"  As  the  state  cannot  be  required  to  give  security  as  otlier  plain- 
tiffs, it  is  ordered  that  the  president  and  directors  of  the  Greenville 
and  Columbia  K.  B.  Co.,  under  the  order  of  and  subject  to  this 
court,  continue  in  the  possession  and  management  of  tne  property 
of  all  kinds  of  said  company,  and  in  like  manner  continue  to  con- 
duct and  carry  on  the  business  of  said  company ;  that  they  make 
report  to  this  court  at  such  time  as  this  court  may  require,  of  the 
property  of  all  kinds  of  said  company,  of  its  earnings  and  profits 
and  expenditures,  to  the  end  that  such  orders  may,  from  time  to 
time,  be  moved  for  as  may  be  necessary  and  proper  for  the  protec- 
tion of  the  property  of  said  company  and  of  the  mterest  of  all  par- 
ties concerned,  pending  litigation." 

Affairs  continued  in  this  situation  until  November  23d,  1878, 
when  Judge  Pressley  made  an  order  in  which  it  is  said :  "  I  con- 
sider that  the  said  order  of  Judge  Melton  did  make  the  officers  of 
the  Greenville  and  Columbia  S.  R.  Co.  officers  of  this  court,  and 
responsible  to  it  in  the  character  of  receivers ;  but  they  have  not 
executed  the  proper  bond  nor  have  they  filed  their  accounts  or  jjer- 
formed  the  otner  duties  required  by  that  order.  It  is  therefore  im- 
perative on  me  to  put  an  end  to  that  condition  of  the  property  and 
to  place  it  more  substantially  in  the  hands  and  under  the  custody 
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and  order  of  tins  court.  It  is  therefore  ordered  that  Jaraes  Conner^ 
Esq.,  be,  and  he  is  hereby,  appointed  receiver  of  all  and  singular 
the  property  and  assets,  rights,  credits  and  franchises  of  the  corpor- 
ation defendants,  the  Oreenville  and  Columbia  R.  K.  Co ;  that  he 
do  forthwith  demand  and  receive  possession  thereof,  ....  and  the 
same  safely  keep  and  preserve,  subject  to  the  control,  order  and 
direction  of  the  court,  with  power  and  authority  to  manage  and 
operate  said  railroad,  to  receive  the  income  and  earning  thereof^ 
and  of  the  same  to  disburse  whatever  may  be  necessary  for  the  ex- 
penses of  running  said  road,  and  with  all  the  other  and  further 
power  and  authority  as  may  be  conferred  by  the  decree  of  this 
court  hereafter  to  be  filed.     It  is  further  ordered  that  all  and  sin- 

Sdlar  the  creditors  of  the  said  the  Greenville  and  Columbia  E.  B. 
o.  be,  and  they  are  hereby,  enjoined  and  restrained,  ....  from 
enforcing  judgments  against  said  company." 

After  this  order  was  made,  James  Conner,  as  receiver,  took 
diarge  of  the  road  and  all  the  property  of  the  company  and  for  some 
time  conducted  the  operations  of  the  road  very  successfully,  and^ 
after  meeting  all  current  expenses  of  his  administration  and  invests 
ing  a  considerable  sum  out  of  the  income  in  necessary  rolling  stock, 
etc.,  had  on  hand  and  has  turned  over  to  the  master  of  this  court  a. 
considerable  sum  arising  from  income. 

By  the  order  of  the  court  the  road  and  all  its  outfit  and  all  the 
property  of  the  company  have  been  sold  by  the  master.  The  sum 
realized  was  suflScient  to  pay  all  the  first  mortgage  bonds  and  the 

guaranteed  bonds.  The  second  mortgage  bonds  constituted  a  third 
en  on  the  property,  and  after  exhausting  the  proceeds  of  the  sale 
and  all  the  surplus  of  income,  there  would  still  oe  a  large  deficiency 
in  the  amount  necessary  to  pay  these  bonds. 

The  petitioners  in  the  cases  before  the  court  are  not  lien  credi- 
tors. They  claim,  however,  that  they  have  a  riffht  to  be  paid  out 
of  the  income ;  that  their  claims  were  expenses  incurred  during  the 
period  in  which  the  railroad  was  in  the  hands  of  a  receiver,  or  if 
not  a  receiver  eo  nomine,  in  the  hands  of  pei-sons  appointed  by,  re- 
sponsible to,  and  acting. under  the  orders  of  the  court  which  had 
enjoined  the  enforcement  of  judgments  against  the  property  of  the 
company. 

Tne  petitioners  have  unnecessarily  complicated  their  cases  by 
suing  them  to  judgment  in  the  Court  of  Common  Pleas,  in  whicn 
thev  are  severally  parties  plaintiffs  and  "  The  Greenville  and  Col- 
umbia Railroad  Company''  defendants. 

The  first  three  cases  were  claims  for  injuries  done  to  passengers, 
June  1st,  1874.  The  amount  of  the  judgments  are  for  Brown  and 
wife,  $8137.15;  Redwood,  $2636.85;  and  Cummings,  $2650.90. 
The  last  case  was  for  injury  resulting  in  the  death  of  John  T. 
Layne,  an  engineer  in  the  employ  ot  the  company,  or  rather  of 
those  who,  under  the  order  of  the  court^  had  charge  of  the  road 
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and  directed  its  operations.  The  injury  resulted  from  a  defective 
boiler.  In  this  case  there  was  a  judgnoient  by  consent  of  the  conn- 
eel  of  the  administratrix  and  the  counsel  of  the  managers  of  the 
road.  ^^  The  president  and  directors"  had  the  company  represented 
by  counsel  in  these  cases  and,  so  far  as  appears,  raised  no  objection 
to  the  appearance  on  the  part  of  the  company.  It  is  not  clear  that 
there  could  have  been  any  valid  objection  raised  to  a  suit  against 
the  company,  as  only  the  enforcement  of  judgments  was  enjoined. 
These  claims  are  all  pressed  in  this  case  not  on  account  of  their 
rank  as  judgments,  but  on  account  of  the  cause  of  action  on  which 
those  judgments  are  based.  It  would  have  been  more  regular  to 
have  bascSi  the  claim  in  this  court  at  once  on  these  sever^  causes 
of  action.  This,  however,  would  have  opened  the  cases  anew  and 
led  to  a  very  long  and  expensive  ivestigation.  It  is  as  well,  there- 
fore, and  perhaps  the  duty  of  this  court  to  disregard  the  mere  f  onn 
and  treat  the  judgments  as  they  seem  to  have  been  regarded  by  all 
parties  as  sumcient  evidence  of  the  nature  of  die  claims  and  the 
amounts  due  on  them  severally.  These  claims  were  referred  to 
the  master,  were  reported  on  unfavorably  and  the  report  confirmed 
by  the  circuit  judge,  and  this  appeal  is  from  his  ruling.  Claims 
for  cotton  lost  and  also  counsel  lees  for  professional  services  ren- 
dered after  the  commencement  of  the  proceedings  by  the  creditors 
against  the  Greenville  and  Columbia  Kailroad  Company,  have  been 

Said  out  of  the  income  made  by  the  receiver,  James  Conner,  but  it 
oes  not  follow  that  these  claims,  which  are  contested  by  the  lien 
<^reditors,  should  also  be  paid  out  of  the  fund ;  they  must  stand  on 
their  own  merits. 

These  claims  arose  during  the  management  of  the  road  by  ^^  the 
president  and  directors,"  under  the  order  of  tiie  court  and  before 
the  appointment  of  ^^  Beceiver  Conner."  The  president  and  di- 
rectors did  not  turn  over  to  Beceiver  Connor  any  surplus  of  in- 
•come  and  it  was  claimed  by  the  petitioners  and  conceded  for  the 
purposes  of  these  cases  that  a  considerable  amount  of  the  income 
■Qunng  the  administration  of  the  president  and  directors  was  paid 
out  as  interest  on  the  bonds  held  by  the  lien  creditors.  The  fact 
was  not  settied  by  the  presiding  judge,  but  it  seems  not  to  have 
been  seriously  questioned  in  the  alignment,  and  in  the  view  taken 
by  this  court  of  these  cases  it  is  not  material  what  the  fact  is.  The 
question  of  a  diversion  of  the  income  to  interest  becomes  import- 
ant when  claims  which  ought  to  be  paid  out  have  not  been  paid  and 
such  income  has  been  diverted  to  the  payment  of  interest,  and  the 
question  is  whether  such  income  so  diverted  should  not  be  restored 
out  of  the  sale  of  the  property.  In  this  case  there  is  no  such 
question.  There  is  a  oonsiaerable  sum  turned  over  by  the  receiver 
to  the  master  and  now  under  the  control  of  this  court. 

If  the  order  of  the  court  of  July  2d,  1872,  created  a  receiver- 
ship in  fact,  then  the  mere  transfer  of  that  office  to  Beceiver  Con- 
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ner  certainly  cannot  have  the  effect  of  invalidating  claims  which 
were  ^ood  under  the  first  administration.  The  management  of 
conrt  18  one  even  if  it  becomes  necessary  to  change  the  receiver, 
once,  twice  or  oftenor.  Claims  against  receivers  wonld  stand  on  a 
very  unstable  basis  if  they  conld  be  defeated  by  a  change  which 
could  so  easily  be  made.    The  qnestions,  therefore,  are  these : 

1.  Was  the  order  directing  "  the  president  and  directors  of  the 
Greenville  and  Columbia  Railroad  Clompany  "  to  continue  in  the 
possession  and  management  of  the  property  of  all  kinds  of  the 
company"  and  ^^  to  conduct  and  carry  on  its  business  under  th& 
order  of  and  subject*  to  this  court,"  and  "  to  make  report,"  that 
orders  .  .  .  *'  maj^  from  time  to  time  be  moved  "  for  "  pending^ 
litigation,"  the  appomtment  of  a  receiver  ?  If  not  in  name  was  it 
so  in  substance? 

2.  What  are  the  relations  of  such  a  receivership  to  third  parties 
with  whom  it  may  have  transactions  in  reference  to  the  property 
vnd  business  of  the  corporation  shippers,  passenger,  employees, 
etc.? 

It  is  true,  that  this  order  of  July  2d,  1872,  was  somewhat  ano- 
malous. It  was  without  bond  that  the  president  and  directors  of 
the  Greenville  and  Columbia  Sailroad  Company  were  intrusted 
with  valuable  property,  but  they  were  not  the  owners  of  the  prop- 
erty, and  it  was  competent  for  the  circuit  judge  to  dispense  with 
the  security,  and  if,  in  his  judgment,  they  were  proper  persons  for 
the  appointment,  it  was  in  his  discretion  to  make  it.  It  is  true 
that  it  was  no  individual  by  name  that  was  appointed,  but  it  was 
an  organized  board  whose  identity  was  provided  for  and  secured 
by  the  rules  laid  down  for  preserving  the  vitality  of  the  corpora- 
tion whose  exponent  it  was.  It  is,  perhaps,  a  peculiar  appoint- 
ment, but  it  was  competent  for  the  court  to  maKC  it.  See  High 
on  Rec.  66,  67,  68,  81,  as  to  persons  to  be  appointed. 

All  the  essential  powers  of  a  receiver  were  conferred  by  this 
order.  It  is  the  business  of  the  receiver  "  to  receive  and  preserve 
the  property"  pendente  lite — "  the  court  itself  having  the  care  of 
the  property  by  its  receiver."  The  receiver  has  no  powers  other 
than  those  conferi-ed  on  him  by  the  order  of  his  appointment,  or 
such  as  may  be  derived  from  the  established  practice  of  Courts  of 
Equity.     High  on  Rec.  1. 

These  oflBcers,  "  the  president  and  directors,"  were  ordered  to 
continue  in  tlie  possession  and  management  of  the  property"  and 
"  conduct  and  carry  on  the  business  of  the  company,"  and  "  make 
reports,"  that  further  "  orders"  may  be  made.  In  the  order  of 
Judge  Pressley,  of  November  23d,  1878,  James  Conner  was  ap- 
pointed receiver  eo  nomine  and  he  was  required  "  to  demand  and 
receive  possession  of  all  the  property  of  the  company,  to  keep  and 
preserve  the  same,  subject  to  tne  control,  order  and  direction  of 
the  court,  with  power  and  authority  to  manage  and  operate  the 
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eaid  railroad,  to  receive  and  disbiirse  the  income,  the  disbone- 
ments  to  be  confined  to  the  expense  of  running  the  road."  In  the 
first  case  the  sweeping  power  is  given  ^^  to  conduct  and  cany  on 
the  business  of  the  company,  and  in  the  latter  the  power  is  some- 
what limited  in  the  matter  of  expenditures  of  income.  Eveiy 
essential  feature  of  a  receivership  was  created  by  the  order  of  July 
2d,  1872,  and  the  office  ought  to  have  been  so  called,  and  to  be 
treated  so  now  after  the  property  has  been,  at  the  instance  of  the 
creditors,  held  for  eight  years  in  the  same  way  as  if  it  had  been  in 
name  as  it  was  in  substance,  a  receivership.  Fifty-four  Bonds 
case,  ante  304. 

Having  come  to  the  conclusion  that  the  property  of  the  Green- 
ville and  Columbia  Bailroad  Company  has  been  in  the  hands  of 
receivers  since  the  order  of  July  2d,  1872,  and  the  road  operated 
by  the  receivers,  it  remains  to  determine  what  are  the  liabilities  of 
the  receivers. 

The  railroad  oompany  was  a  common  carrier,  and,  as  if  in  anti- 
cipation of  events  which  have  come  to  pass,  the  charter  of  the 
company,  (A.  A.  Stat.  1845,  p.  328,  §  13,)  provided  for  the  right 
to  let  or  farm  out  to  others  the  right  of  transportation  of  person, 
produce,  etc.,  and  that  the  company,  in  the  exercise  of  this  right, 
and  the  persons  to  whom  this  right  of  conveyance  and  transporta- 
tion dbould  be  let,  shall,  in  so  far  as  they  act  on  the  same,  be  re- 
garded as  ^^  common  carriers."  It  would  be  an  easy  way  to  defeat 
tbe  wise  purposes  of  the  l^islature  if ,  on  the  application  of  a 
mortgage  creaitor,  the  railroad  and  all  ihe  important  and  valuable 
fran<mises  of  the  company  could  be  put,  by  an  order  in  chancery, 
in  the  hands  of  a  receiver,  who  ooula,  for  years,  as  in  the  case  be- 
fore the  court,  conduct  the  operations  of  the  railroad,  and  enjoy 
the  franchises  of  the  company,  entrusted  to  it  on  considerations  of 
an  enlightened  public  pohcy  and  escape  the  responsibilities  of  the 
conunon  carrier.  The  convenience  of  transportation  of  persons 
and  property,  secured  by  this  responsibility,  constituted  in  laige 
measure  the  inducement  to  the  legislature  to  exercise  the  right  of 
eminent  domain,  and  transfer  to  railroad  companies  valuable  fran- 
chises, and  in  some  cases  against  their  will,  the  propertv  of  private 
citizens.  The  current  of  opinion  seems  to  be  very  decidedly  in 
favor  of  the  view  that  receivers  are  common  carriers.  It  is  said  in 
High  on  Bee,  §  398 :  ^^  Beceivers  in  possession  of,  and  operating 
a  railroad  under  appointment  of  a  Court  of  Equity,  may  be  hela 
liable  as  common  carriers  for  neeligence  in  the  performance  of 
their  duties."  In  Jones  on  BaiL  Sec.,  §  511,  we  fi[nd  these  words : 
^^  But  considerations  of  public  policnr  may  likely  lead  to  the  adop- 
tion of  the  rule  that  a  receiver  ahalf  not  be  aUowed  to  exercise  the 
rights  and  powers  of  a  common  carrier  without  being  also  held 
subiect  to  a  common  carrier's  duties  and  liabilities."  And  this  we 
hold  to  be  the  better  doctrine. 
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The  case  of  Davenport  v.  Bailroad  Company,  2  Wood,  519,  was 
one  for  the  recovery  of  damages  for  a  personal  injury,  and  in  it 
Judge  Wood  savs :  ^'  It  was  regarded  as  too  clear  for  argument 
that  if  the  road  had  been  run  by  the  president  and  directors  when 
the  injury  was  sustained,  such  a  clami  could  not  possibly  have 
priority ;  but  the  receivers  act  merely  in  place  of  the  president 
and  directors,  except  so  far  only  as  the  court  may  otherwise  direct." 
In  one  sense  the  receiver  does  so  act,  but  in  another  sense,  especi- 
ally in  that  sense  which  is  important  in  these  issue,  he  does  not  so 
act.  The  receivership  is  the  transfer  of  the  property  to  a  new 
owner,  who  begins  his  work  cut  off  from  the  past,  with  new  duties 
and  new  obligations.  The  court  could  order  a  sale  at  once  and  let 
Bew  and  abscuute  owners  take  the  property  and  assume  their  pro- 
per  liabilities  to  third  parties.  If,  instead  of  doing  this,  a  receiver 
IS  appointed,  he  represents,  technically,  the  interests  of  an  insolvent 
corporation,  but  technically  and  substantially^  the  interests  of  credi- 
tors, who  ought  not  to^  be  allowed  to  enjoy  the  franchises  and 
propertv  of  the  corporation  without  its  responsibilities. 

The  intimation  is  ^iven  by  Chief  Justice  Waite,  in  Fosdick  v. 
Schall,  9  Otto,  254^  that  cases  may  arise  in  which  it  would  be  pro- 
per to  apply  a  part  of  the  proceeds  of  the  sale  of  the  mortgaged 
property  to  the  payment  of  expenses  incurred  during  the  receiver- 
ship. While  the  opinion  in  tnat  case  throws  a  flood  of  l^ht  on 
the  subject  of  the  payment  of  the  expenses  of  a  receivership  and 
the  mode  of  these  payments^  as  well  as  the  general  relations  of  all 
creditors  to  the  income,  there  is  nothing  in  the  case  specially  ap- 
plicable here,  as  in  the  view  taken  by  tnis  court  there  is  a  fund 
arising  from  the  income  during  the  time  the  property  has  been 
under  the  control  of  the  court,  m  the  hands  of  its  appointees,  out 
of  which  can  be  paid  the  claims  of  petitioners. 

Under  the  order  of  July  2d,  18y2,  the  president  and  directors 
were  instructed  ^^  to  conduct  and  carry  on  tne  business  of  the  com- 
pany." This  is  language  certainly  broad  enough  to  authorize  the 
payment  for  losses  and  dama^  usually  paid  for  bv  a  railroad  com- 
pany, if  any  order  on  the  subject  was  necessary.  If  there  has  been 
a  receiversnip  of  this  railroad  since  Julv  2d,  1872,  and  receivers  are 
common  earners,  there  can  be  no  doubt  of  the  liability  of  the  re- 
ceiver in  all  these  cases. 

In  Kinney  v.  Crocker,  18  Wis.  74,  it  was  held  that  a  state  court 
could  entertain  jurisdiction  of  an  action  against  a  receiver  ap- 
pointed by  the  United  States  Court  for  injury  to  the  plaintiff  m 
that  case,  from  negligence  of  the  employees.  In  Meara's  Adm'rs 
V.  Holbrook,  20  Ohio  St.  187,  it  was  hela  that  a  receiver  was  liable 
for  injury  to  an  employee.  These  doctrines  are,  of  themselves,  in 
aocora  with  the  best  reason  and  public  policy,  and  sufficiently  sus- 
tained bv  authority  in  cases  where  the  whole  field  is  new  and  com- 
paratively unexplored. 
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If  the  receiver  is  liable,  and  there  is  nothing  to  show  and  no 
intimation  that  there  was  any  personal  f anit  so  as  to  make  "^'^rn 
personally  liable,  the  claims  ought  to  be  paid  out  of  the  fund  iit 
oonrt  No  question  of  jurisdiction  between  two  courts  has  arisen 
here  as  in  most  of  the  cases  on  this  subject. 

It  is,  therefore,  adjudged  and  decreed  that  the  decree  of  the  cir- 
cuit judge  be  reversed,  and  that  the  case  be  remanded  to  the  cir< 
cuit,  that  proper  orders  may  be  made  for  the  payment  of  th& 
claims  of  these  petitioners,  in  accordance  with  the  views  herein  ex- 
pressed. 

Mclver,  A.  J.,  and  Aldrich,  A.  A.  J.,  concurred. 

We  propose  in  this  note  to  review  the  law  as  to  actions  against  receiveia 
of  railroaas  for  injuries  sustained  during  their  management  and  control  of 
the  road.  The  subject  is  an  interesting  and  intricate  one  and  will  require  to 
be  treated  at  some  leneth. 

It  is  now  well  settled  that  the  receiver  of  a  railroad  in  actual,  ezclnsiT^ 
possession,  operating  and  managing  the  road,  is  liable  in  his  ofBcial  capacity 
for  all  injuries  occasioned  to  passengers  or  others  by  the  carelessness  or  negli- 
gence of  the  employees.  The  fact  that  he  is  a  public  agent,  officer  or  trustee 
constitutes  no  defense.  Murphy  v.  Holbrook,  20  Ohio  St.  187;  Ohio  &  ICas. 
R.  R.  Co.  e.  Anderson,  10  III.  app.  811. 

*'  Upon  principle  it  would  seem  to  be  clear  that  no  person  can  be  permitted 
to  exercise  the  rights  and  powers  of  a  common  carrier,  especially  when  Uiey 
embrace  the  franchises  granted  to  a  railroad  corporation,  except  subject  to 
the  duties  and  liabilities  of  common  carriers,  whether  the  receiver  is  regarded 
as  the  officer  of  the  law  or  the  representative  of  the  proprietors,  of  the  cor- 
poration or  its  creditors,  or  as  combining  all  these  characters,  he  is  entrusfled 
with  the  powers  of  the  corporation  and  must  therefore  be  necessarily  burdened 
with  its  auties  and  subject  to  its  liabilities.  There  can  be  no  such  thing  as. 
an  irresponsible  power,  exerting  force  or  authority,  without  being  subject  to 
duty,  under  any  system  of  laws  framed  to  do  justice.  It  is  an  inseparable 
condition  of  every  grant  of  power  bv  the  state,  whether  expressed  or  not, 
that  it  shall  be  properly  exercised,  and  that  the  grantee  shall  be  liable  for 
injuries  resulting  oirectly  and  exclusively  from  ms  neglegence."  Klein  e. 
Jewett,  11  0.  £.  Green,  474. 

A  receiver  in  such  case  Will  therefore  be  held  liable  as  a  common  carrier.. 
Blumenthal  e.  Brainerd,  HHi  Yt.  402;  Morse  e.  Brainerd,  41  Yt  551;  I^dge 
ft.  Smith,  895. 

He  may  also  be  sued  by  an  administrator  for  causing  the  death  of  the- 
plaintiif  s  intestate.  Murphy  v.  Holbrook,  20  Ohio  St.  187. 

Inasmuch,  however,  as  a  receiver  is  an  officer  of  the  court  and  his  posses- 
sion is  the  possession  of  the  court,  it  is  generally  held  that  no  suit  may  be 
maintained  against  him,  save  with  the  consent  and  by  the  permission  of  the 
court  appointing  him.    Kennedy  v.  Railroad  Co.,  10  Reporter,  859. 

It  is  contempt  of  the  court  to  institute  suit  without  first  obtaining  such 
consent,  especially  where  the  receiver  is  appointed  by  the  United  States  court, 
and  the  suit  is  in  a  state  court.    Thompson  v.  Scott,  8  Cent.  L.  J.  787. 

In  such  case  the  proceedings  in  the  suit  will  on  application  be  set  aside. 
De  Groot  v.  Jay,  30  Barb.  488;  Taylor  o.  Baldwin,  14  Abb.  Pr.  166.  A  peti- 
tion to  the  court  for  leave  to  sue  must  set  out  a  prima  facie  cause  of  action. 
Jordan  e.  Wells,  8  Woods,  627. 

Notice  thereof  must  of  course  be  given  to  the  receiver  but  it  is  unneces- 
sary to  notify  the  parties  to  the  suit  in  which  the  receiver  has  been  appointed.. 
Potter  V.  Bunsell,  20  Ohio  St.  150. 
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The  coart  in  Klein  v.  Jewett,  26  N.  J.  £q.  474,  thus  lajB  down  the  princi- 
ple we  have  been  considering: 

**  I  think  the  rule  may  be  considered  settled  that  where  an  injury  results 
from  the  fault  or  misconduct  of  a  receiver,  appointed  by  a  Court  of  Equity, 
while  acting  under  color  of  the  authority  of  the  court — there  being  no  dis- 
pute as  to  tne  power  of  the  court  to  make  the  order  under  which  he  claims 
to  have  acted — the  court  may  in  its  discretion  either  take  cognizance  of  the 
question  of  the  receiver's  liability  and  determine  it  or  pennit  the  aggrieved 
party  to  sue  at  law.  But  if  the  power  of  the  court  is  disputed,  the  court 
then  has  no  choice ;  it  must  assume  exclusive  jurisdiction  and  inhibit  the  ag- 
grieved person  from  seeking  redress  against  the  receiver  in  any  other  tribu- 
nal. Any  other  course  when  its  jurisdiction  is  assailed  would  be  an  abandon- 
ment by  the  court  of  both  its  power  and  dignity.'' 

It  is  said  that  the  court  appointing  the  receiver  may  determine  the  justice 
of  the  claim  by  reference  to  a  master,  by  permitting  a  suit  at  law  or  by 
granting  an  issue  at  its  option.  Barton  e.  Barbour,  8  Morrison's  Tr.  851 ;  8. 
C.  4  Am.  &  Eng.  R.  R.  Gas.  1;  Kennedy  v.  Raibroad  Co.,  10  Rep.  859.  It  is 
difficult,  however,  to  conceive  how  a  court  of  equity  could  take  cognisance 
of  a  claim  for  unliquidated  damgaes  for  a  tort,  it  has  no  machinery  fitted 
to  determine  such  a  question :  far  more  reasonable  is  the  suggestion  in  Wa- 
bash Railroad  Co.  o.  Brown,  5  Brad.  (111.  app.)  590,  that  the  plaintiff  should 
be  allowed  to  recover  his  judgment  at  law  and  then  should  oe  at  liberty  to 
file  a  bill  to  enforce  said  judgment. 

Where  trustees  or  mortsaffees  have  taken  possession  of  a  railroad  and  are 
operating  it,  they  will  be  held  personallly  liable  as  common  carriers.  Rogers 
V.  Wheeler,  48  N.  Y.  598,  and  also  for  any  injury  sustained  by  reason  of  the 
neglect  or  misconduct  of  a  servant  in  their  employ.  Sprague  v.  Smith,  29 
Yt.  421;  Ballon  v.  Famum,  9  Allen,  47;  Cooley  v.  Brainerd,  88  Yt.  894. 

Such  persons  have  no  shield  of  official  capacity  to  hold  over  them.  The 
law  is  somewhat  different  with  reg^d  to  receivers. 

A  receiver  is  personally  liable  to  persons  sustaining  loss  or  injury  by  or 
through  his  own  neglect  or  misconduct,  but  for  the  neglect  or  misconduct  of 
those  employed  by  him  in  the  performance  of  the  duties  of  his  office,  he  is 
liable  only  in  an  action  brought  against  him  as  receiver,  and  any  judgment 
recovered  therein  must  be  made  payable  out  of  funds  in  his  hands  as  such  re- 
ceiver. Camp  V,  Barney,  4  Hun.  278.  See  also  Newell  e.  Smith,  49  Yt.  255; 
Buck  e.  Williams,  8  H.  &  N.  808. 

The  distinction  is  an  important  one  and  the  fact  that  the  fund  out  of  which  a 
judgment  recovered  against  a  receiver  in  his  official  capacity  is  to  be  satisfied 
18  the  fund  in  his  hands  as  receiver,  and  not  his  individual  property,  is  pointed 
out  in  many  cases.  Murphy  v,  Holbrook,  20  Ohio  St.  187;  Commonwealth 
9,  Runk,  26  Pa.  St.  285;  Kain  v.  Smith,  80  N.  Y.  458;  Cowdrey  «.  Galveston, 
H.  &  H.  R.  Co.,  8  Otto,  852. 

Where  by  mistake  a  judgment  is  entered  against  a  receiver  in  his  personal 
capacity  when  it  should  be  against  him  as  receiver  only,  said  judgment  may 
be  amended.    Camp  o.  Barney,  4  Hun.  378. 

Where  the  claim  does  not  sound  in  tort  the  proper  practice  is  for  the  per- 
son having  the  demand  to  bring  it  into  the  court  appointing  the  receiver, 
and  the  court  will  direct  him  to  be  examined  pro  interesse  suo  before  the 
master,  and  if  upon  auditing  his  claim  the  court  finds  it  to  be  just  one,  it 
will  direct  the  receiver  to  pay  it  without  litigation,  but  if  the  court  finds  the 
claim  to  be  a  doubtful  one,  it  will  give  the  claimant  leave  to  prosecute  it 
against  the  receiver  before  some  competent  court — consulting  thereon  the 
convenience  of  parties  and  exercising  a  judicial  discretion.  Thompson  v, 
Scott,  8  Cent.  L.  J.  787. 

A  few  cases  take  a  wholly  different  view  of  this  subject,  holding  that 
9  A.  <&  E.  R.  Cas.— 47 
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it  is  not  necessary  to  obtain  the  leave  of  the  court  before  suing  the  re- 
oeiTer.    Allen  «.  Central  R  R  Co.,  48  Iowa,  638. 

It  has  eyen  been  held  that  a  receiver  appointed  by  the  United  States 
oourt  may  be  sued  in  a  state  court,  without  the  pennission  of  the  United 
States  court  first  had  and  obtained.    Kinney  tr.  Crocker,  18  Wise.  74. 

The  receiver  may  of  course  apply  to  the  court  appointing  him  for  an 
injunction  to  restrain  the  pLaintin  from  prosecuting  his  suit.  If  he  fails 
to  do  this,  however,  the  suit  will  continue  as  though  permission  to  insti- 
tute it  had  been  granted.  Camp  9.  Barney,  4  Hun.  878;  Kinney  9.  Crocker, 
18  Wise.  74. 

Suits  against  reoeiyers  are  of  course  regulated  by  the  same  principles  as 
amits  against  railroad  companies.  Potter  e.  Bunseli,  20  Ohio  St.  150.  A 
recovery  cannot  therefore  be  had  by  an  employee  for  injuries  sustained 
through  the  negligence  of  a  co-employee.  If  the  court  appointing  the 
receiver  has  improvidently  granted  leave  to  bring  such  suit,  it  will  reyoke 
its  permission.     Henderson  e.  Walker,  55  Ga.  481. 

where  the  receiver  has  actual  knowledge  of  a  defect  in  the  machinery 
and  equipment  of  the  road  and  an  injury  occurs  in  consequence,  he  wiU 
be  held  personally  liable.    Brwin  t.  iKavenport,  0  Tenn.  44. 

But  where  he  holds  himself  out  to  the  public  in  no  other  capacity  than  re- 
ceiver, ne  is  not  liable  for  an  injury  caused  by  the  negligence  of  a  servant,^ 
where  there  has  been  no  negligence  on  his  part  in  the  selection  of  the  seryant. 
Cardot  e.  Barney,  68  N.  Y.  281. 

A  receiver  must  be  actinff  strictly  as  such  in  order  to  secure  to  himself  ex- 
emption from  personal  lii3>ility.  If  he  be  acting  hj  virtue  of  a  contract 
sanctioned  by  tne  court  and  outside  of  the  court*s  jurisdiction  he  will  be 
held  personally  liable  like  a  trustee  or  mortgagee  in  possession.  Kaio  «. 
Smith,  80  N.  Y.  468;  S.  C.  2  Am.  &  Bng.  R  R  Cas.  545. 

As  to  costs  in  actions  against  receivers,  see  Devendorf  e.  Dickinson,  21 
How.  Pr.  275.  And  see  passim  as  to  such  actions.  Albett «.  Jewett,  29 
Hun.  608. 

In  determingthe  jurisdiction  of  the  United  States  Courts  in  actions  M^aia^ 
receivers  the  personal  citizenship  of  the  receiver  is  alone  taken  into  considera- 
tion and  it  will  make  no  diiference  that  the  plaintiff  is  a  citizen  of  the  iden- 
tical state  by  the  courts  of  which  the  receiver  was  appointed*  Davies «. 
Lathrop,  12  Fed.  Bep.  858. 

As  a  general  rule  where  a  receiver  has  exclusive  control  of  a  railrosd,  the 
company  is  not  liable  for  injuries  occurring  thereon.  Ohio  &  Miss.  R  R  Co. 
«.  Anderson,  10  Brad.  (Ul.  app.)  811. 

If,  however,  the  company  allows  the  tickets  to  be  printed  in  its  name  and 
otherwise  holds  itself  out  to  the  public  as  operating  the  road  it  will  be  liabk 
for  injuries  occasioned  to  one  who  did  not  know  of  the  receiver's  appoiot- 
ment     Railroad  Co.  e.  Brown,  17  Wall  445. 

In  Indiana  and  Kansas  it  is  held  that  the  appointment  of  a  receiver  and 
the  assumption  by  him  of  exclusive  control  ooes  not  exempt  the  railroad 
company  from  liability.  Ohio  &  Ifiss.  R.  R  Co.  e.  Fitch,  20  Ind.  498; 
Louuville,  N.  A.  &  C.  R  Co.  e.  Cauble,  46  Ind.  277;  Kansas  Pacific  R  B. 
Co.  e.  Wood,  6  Am.  &  En^.  R  R  Cas.  682. 

The  owner  of  a  locomotive  engine  may  bring  replevin  for  it  against  a  rail- 
road corporation  in  the  bands  of  a  receiver  without  obtaining  leave  of  the 
court,  where  the  corporation  has  no  interest  in  such  engine.  Sills  e.  Parker, 
111  Haas.  508. 
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In  be  Fifty-Foitb  Fibst  Mobttgage  Bonds. 
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State,  Ex  Belatione  Attobney-Oenebal  v.  Same. 

(15  Shand'i  (8.  Car.)  Bep&rU,  804.) 

Under  action  pending  in  the  name  of  the  state  for  the  foreclosure  of  a 
mortgage  upon  the  property  of  a  railroad  corporation,  and  the  appointment 
of  a  receiver,  and  on  the  motion  of  the  Attorney- General  for  such  appoint- 
ment, an  order  waa  passed  hy  the  court  in  the  words  following  :  '^As  the 
state  cannot  be  required  to  give  security  as  other  plaintifEs,  it  is  ordered, 
that  the  president  and  directors  of  the  Greenville  and  Columbia  Railroad 
Company,  under  the  order  of  and  subject  to  this  court,  continue  in  the  pos- 
session and  ifianagement  of  the  property  of  all  kinds  of  the  said  company ; 
and  in  like  manner  continue  to  conduct  and  carry  on  the  business  of  the  said 
company;  that  they  make  report  to  this  court,  at  such  times  as  this  court 
may  require,  of  the  condition  of  the  property  of  all  kinds  of  the  said  com- 
pany, of  its  earnings  and  profits  and  expenditures,  to  the  end  that  such 
orders  may,  from  time  to  time,  be  moved  for,  as  may  be  necessary  and  proper 
for  the  protection  of  the  property  of  the  said  company,  and  the  interests  of 
aU  parties  concerned^  pending  litigation."  Edd^  that  this  order  constituted 
the  president  and  directors  of  the  corporation  receivers,  and  that  they  con- 
tinued in  the  management  of  the  road  and  its  business,  as  officers  of  the 
court  and  not  of  the  company.     SDdrpsoK,  C.  J.,  dissenting. 

A  referee  in  the  cause  reported  $241,000  of  this  company's  past-due  bonds, 
secured  by  the  lien  of  a  first  mortgage,  as  still  outstanding,  to  which  finding 
no  exceptions  were  taken,  and  the  report  was  approved  by  the  Circuit  Court. 
After  the  appointment  of  the  receivers,  fifty-four  of  these  first  mortgage 
bonds  were 'purchased  by  these  officers — some  before  the  report  of  the  ref- 
eree, and  some  afterwards,  but  all  before  the  approval  of  tne  report — and 
•entered  upon  the  books  of  the  corporation  as  investments,  and  not  as  paid, 
and  for  several  years  reported  to  the  company  as  still  outstanding,  and  they 
were  then  re-issued  for  value.  EeJd,  that  these  fifty-four  bonds  had  not 
been  paid,  and  in  the  hands  of  their  purchasers  were  secured  by  the  lien  of 
the  first  mortgage.    Boifsok,  C.  J.,  dissenting. 

Appeal  from  a  decree  rendered  in  term  time  dismissed — a  copy  of  the  ex- 
ceptions not  having  been  furnished  to  the  trial  judge  within  ten  days  after 
the  rising  of  the  court  Ex  parte  Clyde,  14  8.  C.  885,  recognized  and 
followed. 

Before  Httdbon,  J.,  Eichland,  Jvljj  1880. 

Hon.  A.  P.  Aldrich,  jndge  of  the  Second  Judicial  Circuit,  sat  at 
the  hearing  of  this  appeal  in  the  place  of  Asaociate  Justice  Mo- 
€k)wan,  who  had  been  of  counsel. 

This  case  involves  a  contest  between  creditors  of  the  Greenville 
And  Columbia  Eailroad  Company.  It  is  therefore  a  branch  of  the 
parent  case  reported  13  S.  C.  228,  but  raises  points  not  there  con- 
sidered. 

On  May  6th,  1872,  James  S.  Gibbes  and  other  creditors  of  the 
Greenville  and  Columbia  Eailroad  Company,  filed  their  complaint 


740      GIBBBS  D.  OBEENYILLB  AND  OOLUMBIA  B.  B.  CO. 

against  this  corporation  and  other  defendants^  praying  that  the- 
rank  and  lien  of  the  several  mortgages  on  the  property  of  the  com- 
pany be  declared,  and  the  order  fixed  in  which  they  should  be  paid^ 
and  so  forth.  On  June  11th,  1872,  the  Attomev-General  of  South 
Carolina  filed  his  complaint  in  the  name  of  ^^  Tne  State  of  South 
Carolina  by  the  Attorney-General,"  against  this  same  corporation, 
and  others,  its  creditors,  praying  that  the  rights  of  the  State  undeir 
an  act  of  the  general  assembly  be  declared  and  its  interests  pro- 
tected, a  mort^lge  held  by  the  state  be  foreclosed,  a  receiver  ap- 
pointed, and  suing  and  judraient  creditors  be  enjoined,  etc. 

On  June  18th,  1872,  Judge  Melton,  on  motion  of  the  Attorney- 
General  for  the  appointment  of  a  receiver,  and  by  consent  of  other 
counsel,  filed  his  order,  wherein  he  restrained  creditors  from  suing,, 
or  enforcing  their  judgments,  appointed  John  S.  Green  referee  to- 
call  in  creditors  '^  to  make  proof  before  him  of  tlieir  several  and 
respective  claims,"  and  to  ^'  take  testimony  as  to  the  liens  set  up 
against  the  said  company,  their  order  of  priority,  and  the  amounts 
respectively  secui*ed  by  such  liens,"  and  to  make  report  to  the 
court.  The  order  further  provided :  **  As  the  State  cannot  be  re- 
quired to  give  security  as  other  plaintiffs,  it  is  ordered  that  the 
president  and  directors  of  the  Greenville  and  Columbia  Railroad 
Company,  undo  the  order  of,  and  subject  to  this  court,  continue 
in  the  possession  and  management  of  the  property  of  all  kinds  of 
the  said  company,  and  in  like  manner  continue  to  conduct  and 
carry  on  the  business  of  the  said  company ;  that  they  make  report 
to  this  court,  at  such  times  as  this  court  may  require,  of  the  condi- 
tion of  the  property  of  all  kinds,  of  the  said  company,  of  its  earn- 
ings, and  profits,  and  expenditures,  to  the  end  that  such  orders^ 
may,  from  time  to  time,  be  moved  for  as  may  be  necessaiy  and 
proper  for  the  protection  of  the  property  of  the  said  company,  and 
the  interests  of  all  parties  concerneo,  pending  litigation." 

On  November  15th,  1872,  Mr.  Green,  me  referee,  reported, 
inter  alia:  "Ist.  First  mortgage  bonds — Furman,  trustee.  Out- 
standing, $241,000."  To  this  part  of  the  referee's  report  there 
was  no  exception  taken  by  parties  then  before  the  court,  or  after- 
wards brought  in  by  amended  pleadings. 

On  May  13th,  1878,  Judge  Shaw  passed  an  order  directing  that 
the  substituted  trustees  of  the  first  and  second  mortgages,  be  made 
parties,  with  leave  to  them  "  to  file  exceptions  to  flie  reports  of 
the  referees  in  the  above-entitled  cases."  Amended  complaints 
were  filed  in  both  cases  in  August,  1878,  and  they  both  alleged 
that  there  were  still  outstanding  "$241,000  of  first  mortgage 
bonds."  W.  A.  Clark,  substituted  trustee  of  the  second  mortgage, 
answered  the  amended  complaint  of  Gibbes  and  others,  but  did 
not  deny  this  allegation.  He  also  excepted  to  the  report  of  Re- 
feree Green,  but  not  to  the  number  of  outstanding  first  mortgage 
bonds.    This  was  in  August,  1878. 


\ 
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The  order  of  Judge  Prefleley,  of  November  23d,  1878,  ^point- 
ing a  receiver,  is  substantially  stated  in  the  opinion.  He  con- 
sidered that  the  order  of  Judge  Melton  made  the  president  and 
directore  of  the  company  "  officers  of  tliis  court  and  responsible  to 
it  in  the  character  of  receivers.'*  Judge  Pressley's  decree  bears 
date  September  6th,  1879.  He  says :  "The  report  of  the  referee 
shows  tnat  holders  of  $241,000  of  first  mortgage  bonds  did  not  ex- 
change them  for  those  authorized  by  this  act."  He  finds  as  a  con- 
-clusion  of  fact :  "  4.  After  pavment  of  said  debts,  the  first  mort- 
gage bonds  outstanding,  and  those  held  by  the  state,  with  all 
impaid  interest  thereon,  are  the  first  lien  on  said  property."  He 
directs  further  inquii'y  as  to  the  amount  of  several  classes  of  bonds, 
but  none  as  to  the  amount  of  outstanding  first  mortgage  bonds. 
{The  full  decree  mav  be  read,  if  desired,  in  13  S.  C.  at  page  229.) 
This  decree  was  afiirmed  on  appeal,  but  the  points  involved  here 
-were  not  embraced  in  the  exceptions  there  taken. 

On  ^November  29th,  1879,  Judge  Mackey  passed  an  order  direct- 
in^  the  sale  of  the  road  on  ApriflSth,  1880 ;  and  one  other  order 
raerring  it  to  N.  B.  Barnwell,  the  master  of  the  court,  to  call 
upon  the  bondholders  of  this  company,  including  those  secured  by 
the  first  mortgage,  to  produce  their  bonds  and  ^^  make  proof  of  the 
same,  and  of  the  amount  of  principal  and  interest  due  on  the 
same,"  and  that  the  master  classify  the  bonds  so  proved  in  the  fol- 
lowing classes:  1.  First  mortgage  bonds  ^'not  exchanged  for 
bonds  guaranteed  by  the  State  and  now  outstanding  in  the  hands 
of  persons  holding  the  same." 

In  the  matter  of  a  claim  for  counsel  fees,  Judge  Mackey  passed 
it  third  order  in  this  cause,  in  which,  inter  alia,  '^  1.  It  is  adjudged 
that  the  order  passed  by  Judge  Melton,  in  the  case  of  State,  ex  rel« 
the  Attomey-Creneral,  against  the  Greenville  and  Columbia  Bail- 
road  Company,  on  the  18th  day  of  June,  1872,  did  constitute  the 
oflBcers  of  the  company  the  receivers  of  this  court  for  the  operar 
tion  of  the  road  and  the  protection  of  the  defendant's  propertr." 

At  a  reference  held  before  Mr.  Barnwell,  Master,  under  Judge 
Mackey's  order,  the  fTational  Bank  of  Greenville,  William  Enobc- 
loch,  T.  J.  Bobertson  and  others,  produced  first  mortgage  bonds, 
fifty-four  in  number,  which,  it  was  conceded,  were  included  in 
Beferee  Green's  "$241,000  first  mortgage  bonds  outstanding;" 
but  they  were  objected  to  by  other  creditors,  holding  securities  of 
nn  inferior  lien,  upon  the  ground  that  they  were  paid.  The  facts 
were  that  these  bonds  alffell  due  July  1st,  1863,  and  March  1st, 
1864,  were  purchased  with  funds  of  the  company  by  its  treasurer, 
undQi'  directions  of  the  president,  between  March  7th,  1872,  and 
Janiiary  6th,  1874,  and  re-issued  in  October,  1875,  and  in  January, 
1877,  as  collateral  security  for  loans  made  to  operate  the  road,  or 
«old  for  the  same  purpose.  "  These  bonds  were  purchased  just  as 
othel*  securities  were  purchased,  and  were  entered  upon  the  books 
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he  oompan J  as  investmeiits ;  we  were  not  pirepared  to  retiie 
bonds,    is  the  testimony  of  the  treasorer.    From  April,  1874, 


of  the  oomi 

to  May,  1878,  inclasive,  these  bonds  were  reported  in  tlie  treasur- 
er's annnal  report  as  oatetandin^. 

The  master,  by  his  report  of  May  10th,  1880  (upon  the  matters 
inyolyed,  f nlly  stated  in  the  opinion),  found  that  these  fifty-four 
bonds  were  not  entitled  to  the  lien  of  the  first  mortgage.  Upon 
exceptions  by  the  holders  of  these  bonds  to  this  report.  Judge 
Hudson  filed  his  decree  in  open  court  July  27th,  1880,  by  which 
the  master's  report  was  confirmed,  except  in  a  particular  not  con- 
sidered by  this  court. 

The  holders  of  these  bonds  senred  the  following  exceptions: 

1.  For  that  his  Honor  held  that  the  status  of  the  fifty-four 
bonds  was  not  res  judicata. 

2.  For  that  his  Honor  held  that  the  action  of  the  railroad  com- 

1)any,  in  taking  up  and  re-issuing  said  bonds,  extinguished  their 
ien,  notwithstanding  the  proyisions  of  tiie  act  of  January  28th, 
1861. 

8.  For  that  his  Honor  held  that  the  said  bonds  were  not  entitled 
equitably  to  rank  with  the  ^aranteed  bonds. 

4.  For  that  his  Honor  h^d  that  neither  the  status  of  the  presi- 
dent and  directors  of  the  railroad  company,  resulting  from  the 
order  of  June  18th,  1872,  nor  their  intention  in  taking  up  said 
bonds  pedente  lite,  preyented  the  usual  effect  of  such  bonds  being- 
taken  up  by  an  obHsor  and  mortgagor. 

5.  For  tnat  his  Honor  overruled  the  exceptions  made  by  these 
exceptants  to  the  report  of  the  master,  submitted  on  May  lOth, 
1880,  in  relation  to  the  fifty-four  bonds,  of  which  those  proyen  by 
exceptants  formed  a  part. 

6.  For  that  his  Honor  did  not  hold  that,  under  all  the  circum- 
stances of  the  case,  the  holders  of  the  fifty-four  bonds  were,  in  the 
marshaling  of  securities  for  the  purpose  of  distribution  of  the 
assets  of  tne  railroad  company,  equitably  entitled  to  the  position 
of  bona  fide  holders  for  yalue,  witnout  notice  of  defects. 

Kotices  of  appeal  and  these  exceptions  were  duly  seryed  and 
furnished.  Mr.  Fisher,  receiyer,  also  appealed  upon  a  ground 
which  it  was  unnecessary  for  this  court  to  consider  under  the  con- 
clusions reached .  by  them,  but  he  failed  to  serve  the  presiding 
judge  with  copies  of  his  notice  and  exceptions  within  ten  days- 
after  the  rising  of  the  court. 

Mr.  J.  P.  K.  Brvan,  for  National  Bank  of  Greenville,  appellant. 

The  question  of  the  yalidity  of  these  bonds  is  res  adjudicata. 
1  Rich.  Eq.  1;  12  Rich.  Eq.  138;  7  S.  C.  134;  14  S.  C.  225. 
The  individual  bondholders  are  bound,  as  their  trustees  were  par- 
ties to  the  cause.  3  Otto,  160 ;  10  Otto,  611.  A  court  of  equity 
will  keep  an  encumbrance  alive  or  consider  it  extin^ished,  as  will 
best  serve  the  purposes  of  justice  and  the  actual  and  just  intention 
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of  the  parties.  18  Ves.  384 ;  6  Johns.  Ch.  423.  But  the  company 
never  paid  these  bonds — they  were  taken  np  by  the  receivers. 
The  president  and  directors,  by  Judge  Melton^  order,  were  made 
receivers.  High  on  Beceivers,  §  184;  Kerr  on  Beceivers,  136, 
169,  170 ;  20  Beav.  349 ,  64  Barb.  216.  As  receivers,  these  oflB- 
cers  were  not  the  legal  representatives  of  the  corporation.  Kerr 
on  Receivers  2,  168,  196,  206;  7  How.  331,  and  particularly 
Whitley  v,  Lowe,  25  Beav.  431. 

Mr.  J .  H.  Eion,  for  T.  J.  Robertson,  appellant. 

Mr.  James  Simons,  for  William  Knobeioch,  appellant. 

Mr.  D.  T.  Corbin,  for  J.  H.  Fisher,  receiver,  appellant. 

Mr.  S.  W.  Melton,  for  W.  A.  Clark,  trustee,  respondent. 

Purchase  by  a  debtor  of  his  own  obligation  with  his  own  funds, 
and  payment  of  such  obh'gation,  are  convertible  terms.  Byles  on 
Bills,  54 ;  2  Pars,  on  Cont.  715 ;  4  Wels.,  H.  &  G.  13 ;  2  Bail.  203 ; 
Dan.  on  Neg.  Inst.,  §  1285.  The  extinguishment  of  the  debt  ex- 
tinguishes the  mortgage;  re-issuing  the  debt  cannot  revive  the 
mortgage  as  against  intervening  encumbrances.  10  Rich.  Eq.  487 ; 
2  Jones  on  Mort.,  §§  889-948;  Herm.  on  Mort.,  §  173;  6N.  Y. 
449 ;  5  Cow.  671 ;  20  N.  Y.  395 ;  2  Allen,  118 ;  3  Id.  339 ;  3  Mete. 
56 ;  33  K  H.  432 ;  15  Vt.  374.  The  necessary  conditions  of  res 
adjudicata  do  not  exist.  7  T.  K.  56 ;  3  CI.  &  F.  510 ;  114  E.  C.  L. 
255.  This  question  was  never  considered.  These  officers  were 
never  appointed  receivers — they  were  merely  nermitted  to  retain 
possession  for  the  company.  Why  was  not  tne  word  "  receiver*' 
used?  If  receivers,  where  is  their  authority  to  purchase  and  sell 
bonds!  The  holders  are  clearly  not  bona  fide  holders  without 
notice,  for  the  bonds  were  past  due  and  dishonored.  50  N.  Y. 
158 ;  8  S.  C.  305. 

June  29th,  1881.    The  opinion  of  the  court  was  delivered  by 

Aldbich,  a.  a.  J.  Other  branches  of  these  causes  have  been 
before  this  court.  I  have  not  had  the  benefit  of  the  argument 
therein,  but  proceed  to  present  the  questions  submitted  as  they 
appear  to  me  at  the  present  hearing. 

June  18th,  1872,  Judge  Melton  made  an  order  on  a  motion  to 
appoint  a  receiver. 

1.  Bestraining  creditors  of  the  Oreenville  and  Columbia  Bail- 
road  Company  from  instituting  writs,  and  judgment  creditors 
from  enforcing  their  judgments. 

2.  That  the  president  and  directors  of  the  company,  "  under  the 
order  and  subject  to  this  court,"  continue  in  possession  and  conduct 
and  carry  on  the  business  of  the  company,  and  "  make  report  to 
this  court  at  such  times  as  the  court  may  require  of  the  condition 
of  the  property  of  all  kinds  of  the  saia  company,  of  its  earnings 
and  profits  and  expenditures,  to  the  end  that  such  orders  may, 
from  time  to  time,  by  moved  for  as  may  be  necessary  and  proper 
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far  the  protection  of  the  propertj  of  the  said  company  and  the  m- 
terest  ox  all  parties  oonoerned  pending  litigation.'' 

3.  That  Mr.  Green  be  appointed  referee,  to  call  in,  by  advertiae- 
ments  in  (he  newapaperB,  uie  creditoia  of  the  compguiy,  ^^  to  take 
testimony  as  to  the  liens  set  np  against  the  said  company,  and  the 
amonnts  respectiyely  secured  oy  soch  liens." 

Under  this  order  Mr.  Oreen  held  references  and  submitted  his 
report,  dated  November  15th,  1872.  In  this  report  he  daasifies 
the  priority  of  liens  as  follows : 

1.  First  mortage  bonds  outstanding,  $341,000. 

3.  Guaranteed  bonds  outstanding,  $1,419,071.55. 

3.  Second  mortgage  bonds  outstanding,  $1,300,000. 

June  11th,  1873,  Mr.  Attorney-General  Chamb^lain  filed  a 
complaint  on  the  part  of  the  state,  in  which  he  prays  ^  that  a  re- 
ceiver be  appointed  of  all  the  property,  assets  and  effects  of  the 
defendants,  to  hold  and  keep  the  same  subject  to  the  further  order 
of  this  court'' 

May  13th,  1878,  Judge  Shaw  filed  an  order  to  amend  the  com- 
plaint by  making  H.  H.  De  Leon,  trustee,  a  party,  which  was 
done  August,  1878. 

Noveniber  33d,  1878,  Judge  Pressley,  after  hearing  aigument  in 
the  cases,  as  amended,  filed  a  judCTnent,  in  which  he  says :  ^  I  con- 
sider that  the  said  order  of  Judge  Melton,"  (June  18th,  1873,) 
<Mid  make  the  officers  of  the  Greenville  and  Columbia  R.  R.  Co. 
officers  of  this  court  and  responsible  to  it  in  the  character  of  receiv- 
ers, but  they  have  not  executed  the  proper  bond  nor  have  they  filed 
their  accounts  or  performed  the  other  duties  required  by  that 
order.  It  is,  therefore,  incumbent  upon  me  to  put  an  end  to  that 
condition  of  the  property,  and  to  place  it  more  substantially  in  the 
hands  and  nnder  the  custody  and  order  of  this  court."  He  ap- 
points Mr.  Conner  receiver. 

September  6th,  1879,  Jud^  Pressley  filed  his  decree,  holding 
^ihst  the  statutory  liens,  under  the  acts  of  1861,  1866  and  1869, 
were  securities  for  the  pavment  of  the  bonds  therein  authorized, 
not  mere  indemnities  to  the  state,  and,  therefore,  it  had  no  ri^ht 
to  waive  them  in  favor  of  the  second  mortgage."  From  mis 
decree  there  was  an  appeal  by  De  Leon,  trustee,  and  Clark,  trustee, 
but  no  exception  was  taken  to  that  portion  of  the  order  of  Novem- 
ber 33, 1878,  which  adjudged  that  the  order  of  Judge  Melton, 
June  18th,  1873,  '^  did  make  the  officers  of  the  Greenville  and 
Columbia  B.  B.  Co.  officers  of  this  court,  and  responsible  to  it  in 
the  character  of  receivers.'' 

March  34th,  1880,  this  court,  Mr.  Justice  McGowan  deliver- 
ing the  opinion,  dismissed  the  appeal  and  affirmed  the  circuit 
decree. 

November  39th,  1879,  Judge  Mackey  made  an  order  for  the 
sale  of  the  road;  and,  on  the  same  day,  filed  another  order  di- 
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rectiDg  holders  of  bonds  to  make  proof  of  the  same  before  the 
master,  who  is  directed  to  *^  classify  the  bonds  guaranteed  bj  the 
state." 

December  19, 1879,  Jndge  Mackej  filed  his  decree,  in  which  he 
•decides :  ^*  It  is  adjudged  that  the  order  of  Jndge  Melton,  June 
18th,  1872,  did  constitute  the  officers  of  the  company  the  receivers 
of  this  court  for  the  operation  of  the  road  and  the  protection  of 
the  defendant's  property,"  etc 

Auditor  Hanson  testifies:  ^'It  was  not  the  intention  of  Mr. 
Magrath  to  pay  these  bonds ;  we  were  not  prepared  to  retire  any 
bonds ;  these  bonds  were  entered  as  an  actual  myestment  in  com- 
pany's books,  and  were  purchased  as  any  other  securities  were  pur- 
-chased  by  the  company  as  an  investment  of  company  funds;  tnese 
bonds  were  used  for  the  purpose  of  raising  money  to  operate  Hie 
road  by  pledging  them  as  collaterals  for  loans." 

He  also  proves  that  from  1874  to  1878,  the  $341,000  of  first 
mortgage  bonds  were  reported  to  the  company  as  ^^  first  mortgage 
bonds  then  outstanding." 

^  The  note  to  Enobeloch  for  $9000,  and  the  two  notes  to  the  Nar 
tional  Bank  of  Greenville  for  $5000  each,  are  secured  by  ^^  first 
mortgage  bonds  past  due." 

Mr.  Barnwell,  master,  reports  upon  the  testimony :  ^^  These  fifty- 
four  bonds  are  not  entitled  to  the  security  of  the  mortgage  to  U. 
M.  Furman,  and  they  are  not,  in  the  hands  of  the  present  holder, 
first  mortgage  bonds  of  the  Greenville  and  Columbia  B.  B.  Co.'' 
He  also  reports :  ^'  These  bonds  having  been  proven  before  John 
4S.  Green,  m  1872,  a  referee  in  one  of  these  cases,  their  validity 
cannot  now  be  questioned.  As  to  this  view,  it  only  applies  as  a 
matter  of  fact  to  a  portion  of  them ;  as  a  matter  of  law,  I  feel 
called  upon  bv  the  order  of  this  court  to  treat  ^^  bonds  as  un- 
proved until  tney  are  submitted  to  me  and  are  proved  before  me, 
to  my  satisfaction,  to  be  what  they  purport  to  oe.  I  have,  there- 
fore, parsed  on  these  bonds  as  I  have  done  on  all  others,  without 
Tegara  to  whether  or  not  they  had  been  passed  upon  by  Beferee 
J.  S.  Green.  It  is  also  claimed  for  them  that  in  fact  a  great  many 
of  these  bonds  were  not  reissued  by  the  company,  but  by  a  receiver 
of  this  court.  As  I  am  fully  of  the  opinion  that  there  was  no 
receiver  of  this  road  until  the  appointment  of  James  Conner  as 
receiver,"  etc 

To  this  report  exceptions  were  filed  on  the  part  of  Enobeloch, 
Palmer,  Bobertson,  and  National  Bank  of  Greenville. 

July  27th,  1880,  Judge  Hudson  filed  his  decree,  in  which  he 
OTerrules  the  exceptions,  except  those  of  the  National  Bank  of 
Greenville.  From  this  decree  the  cause  now  comes  to  this  court 
on  appeal. 

Tne  railroad  interest,  although  in  its  infancy,  has  attained  such 
▼ast  proportions,  conmiercial,  financial  and,  I  may  add,  political, 
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that  it  becomes  ns  to  proceed  with  great  caution  in  prescribing  the 
mies  of  law  bj  which  these  corporations  are  to  be  governed.  The 
questions  constantly  arising  are  of  such  novel  aspect  that  it  can 
hardly  be  said  any  lixed  rales  of  construction  have  yet  been  estab- 
lishea.  By  combinations  and  skillf  al  management  they  have  ac- 
qnired  an  influence  that  seriously  affects  the  interest  of  society  in 
all  its  relations.  This  court  cannot  legislate,  but  in  giving  con- 
struction to  the  acts  of  the  legislature  granting  charters  and  privi- 
leges, it  will  be  careful  to  adopt  such  rules  as  will  most  effectually 
guard  the  public  from  imposition,  while  it  preserves  the  chartered 
rights  of  tne  corporations.  In  the  interest  of  society  a  vast  power 
has  been  concentrated  in  these  enterprises ;  the  riglit  of  eminent 
domain  has  been  invoked  in  their  behalf,  and  it  becomes  us  to  see, 
tiiat  while  all  their  just  and  chartered  rights  are  preserved,  the 
public  shall  not  be  damaged. 

Two  questions  arise  here : 

First.  The  proper  construction  of  the  order  of  Judge  Melton  of 
June  18th,  1872. 

Second.  When  these  fifty-four  bonds  were  taken  up  by  Presi- 
dent Magrath,  was  it  with  the  intent  to  retire  them,  or  was  it  for 
the  purpose  of  an  investment,  to  afford  him  n^otiable  securities 
by  whicn  he  could  hold  in  hand  the  current  earnings  of  the  road  to 
meet  its  current  expenses? 

Judge  Melton's  order  was  passed  on  a  motion  for  a  receiver.  It 
provides  that  the  president  and  directors,  ^^  under  the  order  and 
subject  to  this  court,"  shall. continue  in  possession  of  the  road; 
conduct  and  carry  on  its  business ;  make  a  report  to  the  court  of 
its  condition,  earnings,  profits  and  expenditures.  It  appoints  a 
referee  to  report  the  order  and  priority  of  the  liens  against  the 
company,  and  restrains  judgment  and  suin^  creditors.  Kow  if 
this  order  did  not  make  the  president  end  directors  receivers,  for 
what  purpose  was  it  made  ? 

It  will  DC  remembered  that  on  June  11th,  1872,  Mr.  Chamber- 
lain, then  attomey-general,  filed  his  complaint  praying:  "That  a 
receiver  be  appoint^  of  all  the  property,  assets  and  eSects  of  the 
defendants,  to  hold  and  keep  the  same  subject  to  the  further  order 
of  this  court."  Seven  days  after.  Judge  Melton  filed  his  order  of 
June  18th,  1872.  Was  not  that  in  response  to  the  prayer  of  the 
complaint  filed  by  the  Attorney-General  on  the  part  of  the  state ! 
Did  it  not  invest  the  president  and  directors  with  all  the  attributes 
of  a  receiver!  We  need  be  at  no  loss  to  determme  who  is  a 
receiver  since  Gbdlden  v.  Whaley,  14  S.  C.  210.  Mr.  Justice 
McGtowan,  after  reviewing  all  the  authorities,  happily  defines  him 
as  "  an  executive  officer  of  the  court,  to  administer  the  assets  of  the 
estate  under  the  direction  of  the  court,  which  may,  for  the  purpoee 
of  preserving  the  property,  restrain  the  executor  from  intermed- 
dlii^  with  the  management  of  the  estate  and  compel  him  to  giye 
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up  the  control  of  it  to  the  receiver ;  but  such  appointment  and  ad- 
ministration do  not  remove  the  executor  or  administrator  or  de- 
stroy his  chatacter  as  the  legal  representative  of  the  estate.  The 
autnoritj  of  a  receiver  rests  only  in  the  orders  of  the  court  by 
which  he  is  appointed.  By  virtue  of  any  general  authority  as  re- 
ceiver he  has  no  right  to  sue  or  be  sued  or  defend."  Now  here 
were  the  president  and  directors  of  this  road,  on  a  prayer  to  ap- 
point a  receiver,  directed  to  take  charge  of  the  property,  manage 
it,  report  its  earnings  and  expenditures,  a  referee  appointed  to  call 
in  creditors  and  report  the  priority  of  liens,  and  creditors  suing- 
and  judgment  restrained.  From  this  order  there  was  no  appeal ; 
it  stood  as  the  judgment  of  the  court  from  1872  to  1878.  On 
November  23d,  1878,  Judge  Pressley  filed  a  judgment,  in  which 
lie  said :  "  I  consider  that  the  order  of  Judge  Melton  made  the 
ofScers  of  the  Greenville  and  Columbia  R.  K.  Co.  officers  of  the 
court  and  responsible  thereto  in  the  character  of  receivers."  From 
this  there  was  no  appeal.  Then  Judge  Mackey,  December  19th, 
1879,  filed  his  decree,  in  which  he  said :  "  It  is  adjudged  that  the 
order  of  Judge  Melton  did  constitute  the  officere  of  the  company 
the  receivers  of  this  court  for  the  operation  of  the  road  ana  the 
protection  of  the  defendant's  property."  From  this  there  was  no 
appeal.  Nor  do  we  hear  their  ciiaracter  as  receivere  questioned 
until  the  coming  in  of  the  report.  May  10th,  1880,  in  which  Mr. 
Barnwell,  the  master,  reports  there  was  no  receiver  until  the  ap- 
pointment  of  Mr.  Conner.  Judge  Hudson  does  not  pass  on  this 
question,  as  he  holds  that  whether  receivers  or  officera  of  the  com- 
pany, the  purchasers  of  past-due  obligations  can  only  rank  as  hold- 
ers of  unsecured  bonds.  I  have  not  drawn  on  the  wealth  of  an- 
thoritv  contained  in  the  arguments  of  the  distinguished  counsel 
who  have  presented  these  cases ;  that  would  extend  this  opinion 
nnnecessarily,  and  the  references  will  be  found  in  the  report.  We 
conclude,  therefore,  and  so  adjudge,  that  the  order  of  tfudge  Mel- 
ton, June  18,  1872,  appointed  the  president  and  directors  of  the 
company  receivers  of  the  court. 

Whicn  brings  us  to  the  second  inquiry.  When  these  fifty-four 
bonds  were  "  taken  up,"  was  it  payment,  and  when  reissued  were 
they  deprived  of  the  protection  of  the  original  security  ?  This  is- 
a  question  of  right  and  intent.  It  may  well  be  questioned,  if,  un- 
der the  order  of  the  court  appointing  the  president  and  director 
receivers,  they  had  authority  to  pay  and  retire  the  bonds  secured 
by  the  first  mortgage.  They  were  required  to  carry  on  the  busi- 
ness of  the  company — make  report  of  its  condition,  earnings,  prof- 
its and  expenditures — for  what  purpose?  That  the  court  may 
make  such  orders  as  may  be  moved  for,  to  protect  the  property 
and  the  interest  of  all  parties  concerned.  The  court  was  as  anxious 
to  preserve  the  liens  and  securities  of  the  bondholders  and  other 
creditors  as  it  was  to  preserve  the  property  of  the  company  which 
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protected  them.  It  was  not  to  create  dispute  and  litigation,  for, 
to  prevent  this,  creditoiB  of  all  clanea  were  enjoined.  The  re- 
eeiver  is  the  officer  of  tiie  oonrt,  as  Mr.  Justice  iCcGowan  emphat- 
ically  saySy  ^^  its  hand,"  to  manage  the  property  nnderthe  direction 
of  the  court  for  the  best  interest  of  all  concerned.  No  preferences 
Are  to  be  shown,  no  practices  tolerated  that  will  siye  advantage  to 
one  class  of  creditors  to  Hie  detriment  of  anoUier  class,  bnt  the 
whole  business  to  be  manaeed  on  the  basis  of  the  broadest  eqoi^. 
Hence  large  discretion  is  diowed  him  in  the  financial  manipniation 
of  the  assets ;  he  may  call  in  or  pnt  ont  the  securities  of  tne  com- 
pany aSy  in  his  judCTient,  will  best  enable  him  to  secure  the  prop- 
•ertj  to  the  stockholders  and  pay  off  its  creditors^  subject  always  to 
the  check  of  the  court.  If,  m  doing  this,  he  takes  up  bonds  one 
month  and  re-issue  them  the  next,  to  save  interest  ana  enable  him. 
to  meet  the  current  expenses  on  the  most  economical  scale,  I  do 
not  see  that  he  thereby  destroys  the  lien  of  the  bond  taken  up, 
which  made  it  a  secure  investment  when  originally  issued,  and  which 
is  supposed  to  retain  its  lien  as  it  passes  from  hand  to  hand  around 
the  nnancial  circle.  To  assume  this  would  not  only  create  distrust 
but  destroy  the  credit  of  the  road,  for  it  cannot  be  supposed  that 
<»pitali6ts  will  lend  money  on  collaterals  the  validity  of  which  in- 
volved constant  le^l  investigation.  If  he  is  ^^  the  hand  of  the  court," 
where  does  he  derive  his  authority  to  pay  a  bond,  cancel  and  thai 
reissue  it  deprived  of  the  protection  of  the  original  moi-tgage  by 
which  it  was  made  valuable  and  negotiable?  I  see  nothing  in  the 
order  to  confer  such  a  power.  Jt  appears  to  me  to  be  a  most  extra- 
ordinary proposition  that  where  a  receiver  is  appointed  to  protect 
•creditors  and  propertv  he  will  be  permitted  to  destroy  liens  and 
make  new  debts  on  the  faith  of  those  very  liens  which  he  knows 
he  has  extinguished  I 

Now  let  us  consider  the  condition  of  things  when  the  receiver 
took  charge  of  the  property  under  the  order  of  Jud^  Melton  in 
1872.  The  referee,  Mr.  Green,  reports  $241,000  (of  which  these 
fifty-four  bonds  were  a  part)  as  ^^  nrst  mortgage  bonds  outstand- 
ing." This  report  is  not  excepted  to  and  becomes  a  part  of  the 
record.  These  bonds  are  annually  described,  for  a  senes  of  years^ 
in  the  reports  of  the  company  as  bonds  thus  renewed.  Mr.  Man- 
son,  the  auditor,  says :  ^^  it  was  not  the  intention  of  Mr.  Magrath 
to  pay  these  bonds;  we  were  not  prepared  to  retire  any  bonds; 
these  bonds  were  entered  as  an  actual  investment  in  company's 
books,  and  were  purchased  as  any  other  securities  were  purchased 
by  the  company  as  an  investment  of  company  funds ;  these  bonds 
were  used  for  the  purpose  of  raising  money  to  operate  the  rord  by 
pledging  them  as  coUatersds  for  loans."  How,  then,  can  it  be  said 
this  was  payment,  and  debtor  and  creditor  uniting  in  the  same  ner> 
son,  the  lien  of  the  mortgage  was  lost  f  That  is  not  alL  Mr.  ma- 
grath was  not  examined,  but  his  acts  speak  with  great  emphasis. 
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He  not  only  published  the  bonds  in  his  annual  reports,  which  were 
destributed,  "  as  firet  mortgage  bonds  then  outstanding,"  but  he 
aotnallj  incorporated  in  his  notes  to  Knobelocli  and  the  National 
Bank  of  Greenville  a  description  of  them  as  ^^  first  mortgage  bonds 
past  due."  After  this  there  was  no  use  to  examine  Mr.  Magrath 
to  say  with  what  intent  he  took  up  and  re-issued  the  bonds.  If  he 
did  not  intend  to  give  them  the  character  of  first  mortgage  bond& 
he  was  practicing  a  hideous  fraud  on  the  men  who  advanced  their 
money  on  the  faith  of  that  security.  And  it  is  equally  extrava- 
gant to  suppose  that  any  man  of  ordinary  business  sagacity  would 
advance  his  money  to  a  corporation  threatened  with  bankruptcy^ 
in  the  hands  of  a  receiver,  unless  he  supposed  he  was  protected  by 
the  first  mortage.  Further  yet :  Judge  Pressley,  in  September, 
1879,  held  "  that  the  statutory  liens  were  securities,  not  mere  in- 
demnities to  the  state,  and,  therefore,  it  had  no  ri^ht  to  waive  them 
in  favor  of  the  second  mortgage."  From  this  juogment  there  was 
an  appeal,  which  was  dismiss^.**  Judge  Mackey  held  that  the  or- 
der 01  Judge  Melton  did  appoint  the  president  and  directors  re> 
ceivers,  from  which  there  was  no  appeal.  He  ordered  the  master, 
Mr.  Barnwell,  to  classify  the  bonds  guaranteed  by  the  state.  What 
bonds  ?  Tlie  bonds  reported  as  '*  first  mortgage  bonds"  by  Referee 
Green — the  bonds  decided  to  be  first  mortgage  by  himself  and 
Judge  Pressley.  Is  not  the  question  res  judicata  ?  And  yet,  when 
the  master  comes  to  classify  the  bonds,  what  does  he  do  f  He 
overrules  Judges  Mackey  and  Pressley,  treats  Beferee  Green's  re- 
port with  indmeronce,  and  actually  holds,  in  face  of  the  adjudica- 
tions of  Judges  Pressley  and  Mackey,  that  there  was  no  receiver 
of  the  road  until  the  appointment  of  Mr.  Conner.  Instead,  there- 
fore, of  classifying  the  bonds  in  accordance  with  the  decisions  of 
the  court  by  whom  he  was  instructed,  he  rules  them  out  as  not  en- 
titled  to  the  protection  of  the  first  mortgage.  The  act  of  1861 
provides  that  /^  the  bonds  thus  taken  up  shall  stand  as  security  to* 
the  state,  and  thereby  dive  the  state  the  lien  under  the  first  mort- 
gage, until  all  the  bonds  thus  secured  by  mortgage  shall  be  retired." 
As  I  have  said,  Mr.  Magrath  never  intended  to  retire  these  bonds 
and  deprive  them  of  the  protection  of  the  first  lion.  If,  then,  he 
took  them  up,  not  to  retire  them,  not  to  pay  them,  but  as  an  in- 
vestment to  save  interest  and  meet  the  current  expenses  of  the 
road,  when  he  re-issued  them  they  went  into  the  hands  of  the  pur- 
chasers clothed  with  all  the  protection  given  them  in  their  original 
and  first  issue. 

After  all  the  learning,  instructive  and  interesting,  that  has  been 
displayed,  it  does  seem  to  me,  from  a  careful  consideration  of  the 
several  reports,  orders,  declarations  and  judgments  made  herein, 
that  this  discussion  is  more  of  an  intellectual  gladiatorial  contest  on 
questions  of  law,  arising  since  the  commencement  of  the  suit,  than 
on  the  law  applicable  to  the  facts  at  the  time  of  the  transaction. 
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Bat  at  last  the  real  question  is,  did  President  Ma^rath,  wiio  Kued 
these  bonds,  and  the  capitalists  who  advanced  their  mo&ej  on  the 
secnrit J9  regard  them  as  first  mortgage  bonds  f  On  this  qnestioa 
we  have  00  donbt  they  were  so  issaed,  so  regarded,  and  are  entided 
to  the  protection  whicn  gave  them  valne  when  put  in  the  market. 
And  it  is  adjudeed  that  therjr  are  secured  by  tne  first  mortgage. 
Let  the  decree  be  reformed  m  conformity  to  the  principleB  herein 
announced. 

Here  is  a  motion  also  to  dismiss  the  appeal  of  Mr.  Fisher,  re- 
ceiver, because  a  copy  of  the  exceptions  was  not  served  on  the  pre- 
siding jndge  within  ten  days.  The  points  involved  in  the  appeal 
having  been  fully  argued  by  counsel,  and  the  case  decided,  it  is  a 
matter  of  little  consequence  to  the  appellant,  Fisher,  what  becomes 
of  this  motion.  We  have  no  doubt  that  Mr.  Corbin,  attorney  for  Mr. 
Fisher,  agreeing  to  pay,  and  actually  paying  his  proportion  of  Ihe 
expenses  in  preparing  the  brief,  and  the  cause  being  fully  settled  for 
argument,  supposed  ne  had  done  all  that  was  necessary.  But  the 
rule  is  finally  established  in  Ex  parte  Clyde,  and  cannot  be  departed 
from. 

The  appeal  of  Fisher,  receiver,  is  dismissed. 

MoIvEB,  A.  J.,  concurred. 

SncpsoK,  C.  J.,  dissenting.  The  majority  of  the  court  has 
reached  the  conclusion,  in  this  case,  that  the  bonds  in  question, 
upon  their  re-issue,  retained  the  security  of  the  mortgage  by  which 
they  were  secured  in  their  first  issue,  and,  this  being  the  first  mort- 

Sge,  that  therefore  these  bonds  should  rank  as  first  mortgage 
nds  in  the  distribution  of  the  assets  of  the  company. 

Being  unable  to  concur  in  this  opinion,  I  have  dissented,  and 
now  propose  to  state  briefly  the  reasons  of  my  dissent 

The  argument  of  the  majority  is,  that  the  president  and  direc- 
tors of  the  road  became  receivers  under  the  order  of  Jud^  Melton, 
of  June,  1872 ;  that,  as  such  receivers,  they  had  the  legiu  right  to 
invest  their  receipts  from  the  income  of  the  road,  in  such  securities 
as  they  saw  proper ;  that  these  bonds  were  taken  in  by  them  as 
such  investment ;  and  being  investments,  the  receivers  had  the 
right  to  reissue  them  afterward  without  disturbing  the  security  of 
the  first  mortgage.  This  conclusion  is  based  upon  the  position 
that  these  officers  were  receivers.  Even  if  this  was  so,  I  do  not 
see  that  it  follows,  necessarily,  that  they  had  the  power  to  re-issue 
these  bonds,  with  all  their  original  incidents  and  surroundings, 
after  once  called  in.  But  I  am  not  satisfied  that  Judge  Melton's 
order  constituted  these  officers  receivers  in  the  strict  sense  of  that 
term. 

It  is  true  that  Judge  Pressley  thus  construed  this  order  upon 
the  circuit,  and  so  has  Judge  Mackey ;  and  now  a  majority  of  the 
court  has  so  construed  it    in  the  face  of  the  oonqurring  opinion 
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of  BO  many  eminent  Inrists^  of  conrse  I  differ  with  great  hesitation 
and  donbt ;  but  Btill  I  do  differ,  and  I  mnst  follow  mj  own  judg- 
ment. 

The  question  at  issue  is  as  to  the  intent  of  the  order.  Did 
Jnd^  Melton  intend  to  make  these  oflScers  receivers  ? 

The  term  "  receiver"  is  a  technical  term,  and  has  a  well-defined 
legal  meaning,  and,  when  used  in  an  order,  carries  with  it  a  plain  ' 
and  well-understood  signification.  Besides  this,  the  duties  belong- 
ing to  the  office,  which  the  term  imports,  are  also  well  understood, 
flo  much  so  that  the  m^re  appointment  of  a  party  as  receiver, 
when  the  term  itself  is  used  m  the  appointment,  at  once  defines 
his  duties  without  more.  Such  being  tne  fact,  it  seems  proboble 
that  had  Judge  Melton  intended  to  divest  the  president  and  direc- 
tors of  this  company  of  their  powers  as  officiaLs  of  the  road  and 
invest  them  witn  the  new  power  of  a  receiver,  he  would  have  so 
ordered,  in  plain  and  unambiguous  terms ;  he  would  not  have  left 
the  matter  to  construction,  but  would  have  used  the  precise  and 
apt  words  to  that  end.  This  seems  so  reasonable  that  his  failure 
to  do  so  can  hardly  be  accounted  for  on  the  ground  that  it  was  ac- 
cidental, or  that  it  occurred  from  inadvertence.  It  is  more  reason- 
able to  suppose  that  it  was  intentional 

I  venture  the  assertion  that  no  order  can  be  found  in  the  history 
of  judicial  proceedings  in  which  a  receiver  has  been  appointed 
where  this  term  has  been  omitted.  No  such  term  is  used  in  this 
order,  nor  has  there  been  employed  any  term  equivalent  to  this. 
And,  although  the  prominent  prayer  of  the  complaint  was  for  the 
appointment  of  a  receiver,  this  term  seems  to  have  been  carefully 
avoided  in  the  order.  Besides,  the  order  is  defective  in  other 
particulars  as  an  order  constituting  a  receiver  in  a  large  and  ex- 
tensive insolvent  corporation  with  millions  of  assets.  No  bond 
is  demanded ;  no  inventory  of  the  property  and  assets  required, 
and  no  assignment  by  the  company  of  this  property  to  these  re- 
ceivers is  directed. 

The  order  was  a  consent  order,  and  my  construction  of  it  is  that 
the  parties  agreed  that  the  property,  as  a  temporary  arrangement, 
should  be  left  under  tiie  control  and  management  of  the  present 
officers  of  the  companv  until  the  further  hearing  of  the  cause.  In 
the  meantime  the  creditors  to  be  restrained  from  interfering  with 
the  running  of  the  road — ^the  appointing  of  a  receiver  to  be  left  to 
some  future  stage  of  the  proceedings.  And  this  order  was  in- 
tended to  carry  out  this  assent  and  understanding  of  the  parties. 

This  construction  is  sustained  by  the  further  fact  that  it  is  very 
nnnsnal  for  the  president  and  directors,  as  president  and  directors 
of  an  insolvent  company,  to  be  appointed  receivers  of  the  property 
and  assets  of  the  company  pending  the  litigation.  In  fact,  I  aoubt 
whether  a  case  can  be  found  where  such  officers,  as  individuals  and 
by  name,  much  less  as  company  officials,  have  been  appointed.   Hr. 
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High  is  emphatic  in  his  condemDation  of  such  a  practice.  The 
president  and  directors  of  a  company  are  officers  of  the  company^ 
elected  or  appointed  by  the  company,  and  nnder  its  control.  The 
appointment  of  such  officials,  in  their  official  character,  would  be 
the  same  as  appointing  the  defendant  company  itself.  And  I  de 
not  suppose  that  there  ever  has  been  an  instance,  nnless  this  be  one, 
where  the  defendant  has  been  appointed  the  receiver  of  the  prop- 
erty in  litigation.     High  on  Receivers,  8  72. 

!&ut,  admitting  that  this  order  of  Jnage  Melton  did  constitnte 
these  company  officials  in  their  official  capacity  receivers,  does  it 
follow  that  they  have  the  power  to  buy  up  the  bonds  of  the  com- 
pany with  company  funds,  and  subsequently  put  them  out  again 
subject  to  the  protection  and  security  of  sucn  mortgage,  if  any,  by 
which  they  were  secured  in  their  first  issue  ? 

It  will  be  admitted,  I  suppose,  without  question,  that  no  debtor 
could  do  this,  whether  he  be  an  individual  or  a  corporation,  where 
the  rights  of  other  creditors  are  involved. 

The  application  by  a  debtor  of  his  own  funds  to  his  own  debts,, 
whether  evidenced  by  notes  or  bonds,  will  inevitably  extinguish 
the  debt.  There  can  be  no  such  thing  as  a  debtor  beins  the  as- 
signee of  his  own  indebtedness  in  such  way  as  to  keep  his  debt 
alive  to  himself  against  himself.  In  eveiy  contract  there  must  be, 
at  least,  two  parties. 

True,  either  an  individual  or  a  corporation  might  reissue  his  ne- 
gotiable notes  or  his  bonds,  although  once  taken  up  and  extin- 
guished, but  this  would  be  done,  not  by  virtue  of  any  life  still 
existing  in  such  instruments,  but  by  virtue  of  a  new  vitality  im- 
parted by  the  new  contract  of  reissue,  and  the  paper  would  go 
forth  the  second  time  not  as  the  old  paper,  but  as  an  ori^nal  in- 
strument, discharged  from  all  of  its  former  incidents  and  accom- 
panied with  such  only  as  the  new  contract  mi^ht  attach  to  it.  No 
authority  is  needed  to  support  this  proposition ;  it  springs  from 
well-known  elementary  principles. 

Now,  apply  this  doctrine  to  the  case  at  bar. 

It  is  not  claimed  that  the  receivers  used  any  other  funds  in  the 
purchase  of  these  bonds  except  company  funds.  Here,  then,  is  the 
application  of  the  debtor's  money  to  the  debtor's  debts,  not  by  the 
debtor's  own  act  in  person,  it  is  true,  but  by  the  hands  of  another. 
This,  however,  can  make  no  difference,  as  it  is  not  the  medium 
through  which  this  application  of  the  funds  of  the  debtor  is  made 
which  extinguishes  the  debt,  but  it  is  the  fact  that  this  money  has 
been  used. 

Besides,  could  these  receivers,  had  they  kept  possession  of  these 
bonds  until  final  settlement,  have  presented  them  against  this  in- 
solvent company  as  subsisting  obligations  and  claim^  the  amount 
which  their  assignees  are  now  doing,  the  full  amount  due  thereon? 
Could  they  have  instituted  action  against  theniselves  to  enforce 
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payment?  They  might  have  held  them  and  obtained,  on  final 
settlement  of  their  accounts,  credit  for  the  sum  paid  ont  by  them, 
bnt  no  more.  The  bonds,  while  in  their  hands,  were  oertamlj  ex- 
tinct as  against  the  company. 

If  this  was  so,  even  for  a  moment,  was  not  the  mortgage  dis- 
charged to  that  extent?  and,  if  discharged,  who  had  the  power  of 
re-opening  this  mortga^  and  of  reinstating  these  bonds  at  their 
full  value  to  the  prejudice  of  other  creditors  ? 

My  opinion  is  that  when  these  bonds  were  taken  up  by  the  funds 
of  the  debtor  they  were  extinguidied,  and  die  mortgage  was  dis- 
charged to  that  extent. 

And  this,  whether  the  order  of  1872  constituted  the  prefiidnt 
and  directors  receivers  or  not. 

Decree  reversed. 


-  I 


INDEX. 


The  mode  of  dtalion  of  the  American  and  English  raflxoad  cane  win  be  as 
follows: 

9  Am.  and  Bng.  R  R  Ou. 


ACT  07  MB»  188. 

SeeCABBXSB,  82. 

ADKinOV,  401,  419. 

Bee  BviDKNGB,  18, 14;  MAem,  Sbsslyast,  4. 

AftlVT,  41,  05.  197,  899,  896. 

See  Attobnkt;  Cabbxsb,  20;  CoHHiBenKG  Lms,  18,  28. 

1.  General  freight  agent  has  no  power  to  fix  rate  of  freight  over  connecting 
lines.  His  announcement  of  rate  of  freight  is  noguarantee  to  a  shipper  of  goods 
on  the  connected  line.    Hill  e.  Burlington,  etc.,  K  R  Co.  21. 

9.  As  to  service  of  process  on  local  agent.  Houston  and  T.  C.  R  R  Go.  9. 
Burke,  69. 

8.  Court  cannot  instruct  Jury  that  an  ag;ent  or  senrant  of  a  party  called  as  a 
witness  has  such  interest  as  affects  his  testimony.  Marquette,  etc.,  R  R  Oa  o. 
Burke,  86. 

4.  The  declarations  of  an  agent  in  charge  of  a  station  and  warehouse  belongs 
ing  to  defendant  at  the  time  plaintiff's  goods  were  burned  therein,  as  to  what 
occasioned  the  fire,  hM  under  the  circumstances  InadmiBsible  in  evidence. 
Heyer  e.  Yirnnia,  etc.,  R  R  Co.,  178. 

6.  Where  Uiere  is  no  evidence  that  there  is  a  general  freight  agent  at  a  point, 
notice  to  a  freight  agent  is  sufficient  notice  of  stoppage  in  transitu.  Poole  «. 
Houston,  etc.,  R  R  Co.  197. 

6.  A  principal  is  not  liable  in  exemplary  damages  for  the  unauthorized  mali- 
cious act  of  his  agent  unless  he  adopts  and  ratifies  the  act.  Galveston,  etc,  R 
R  Co.  V.  Donahoe,  287. 

7.  Negligence  of  the  agent  is  negligence  of  the  railroad  company,  and  the 
company  is  liable  therefor.    H.  A  T.  C.  R  R  Co.  e.  Rand,  899. 

8.  In  an  action  brought  by  K.  against  the  M.,  K.  &  C.  R  Co.,  for  labor  p«rform- 
ed  by  M.  for  the  company,  it  was  shown  that  H.  had  a  valid  claim  against  the 
company  for  labor  performed  by  him ;  that  he  sold  the  claim  to  E. ;  and 
that  E.  gave  notice  to  H.,  who  was  agent  for  the  company,  and  demanded 
that  H.  should  pay  the  debt  to  him,  E.  The  evidence  introauced  also  tended 
to  show  that  H.  was  in  charge  of  the  depot  and  business  of  the  company  at  Par- 
sons; that  he  was  the  only  agent  of  the  company  stationed  in  Labette  County, 
and  that  the  company  had  no  general  office  in  Eansas  except  at  Parsons,  and 
also  that  H.  paid  the  emplovees  of  the  company.  The  evidence  also  tended  to 
show  that  aiterward  H.  paid  the  claim  to  M.,  instead  of  to  K,  hM,  that  the 
evidence  was  sufficient  to  authorize  the  trial  court  to  find,  as  it  did,  that  H.  was 
such  an  agent  of  the  company  that  notice  to  him  by  E.  of  the  purchase  of  the 
claim  by  K.  from  M.  was  a  sufficient  notice  of  bu€»i  purciiaae  to  the  company. 
Memphis,  etc.,  R  R  Co.  v.  Eoch,  429. 
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AFIXALS,  25,  259. 

See  Oabbieb,  7;  Pbnai/tt,  8. 
APFEAL,    469. 

See  Sbal. 

On  an  appeal  from  the  Appellate  Court,  in  an  action  to  recover  damages  for  a 
personal  injuir  from  negligence  or  willful  act  of  the  defendant's  servant,  the 
facts  will  not  be  examined  any  further  than  may  be  necessarjr  to  an  understand- 
ing of  questions  of  law  raised — ^as,  for  instance,  the  propnety  of  instructions 
biwed  upon  the  evidence.  The  finding  of  the  facts  by  the  Appellate  Ck>urt,  in 
such  case,  is  conclusive.    Wabash,  etc.,  R  R  Co.  e.  Hector,  264. 

ABstasEB  nr  bavxbuptct,  ii8. 

See  Bankbuftot,  1,  2,  8. 
A88IOniBVT,  429. 

See  Agent. 

Where  the  assets  of  a  railroad  company  are  sold  in  bankruptcy,  and  the  pur- 
chaser transfers  them  to  another  who  arranges  a  new  company,  and  in  the 
papers  expressly  recognizes  the  new  company  as  assignee  from  him  of  the 
assets,  this  is  a  sufficient  assignment  to  enable  the  new  companv  to  bring  suits 
upon  obligations  given  to  the  old  one.    Wilcox,  Toledo,  etc.,  R.  R  Co.  618. 

ATTAGHMBVT. 

See  Qabnibhmbnt. 
ATTOBHET,  469. 

See  ATTOKNET-GENBRAIi— SbAIi. 

An  attorney  actine  through  fraud,  and  with  the  intention  of  defrauding  a  third 
pfljrty,  cannot  deny  his  liability  for  loss  sustained  by  his  wrong  act,  under  his 
privileges  as  an  attorney  at  law.  Nor  can  he  deny  his  liability  as  an  agent,  for 
as  such  he  is  not  Justified  in  knowingly  committing  willful  and  premeditated 
fraud  upon  another.    Poole  v,  Houston  and  T.  C.  R  Co.  197. 

ATTOSHBT^^SHESAI. 

1.  The  Attorney-General,  in  an  action  brought  by  him,  represents  the  whole 
people  and  a  public  interest.  No  question  can  be  presented  in  such  action 
affecting  only  mere  individual  and  private  rights.  New  York,  v,  Brooklyn,  etc, 
R.  R  Co.  454. 

2.  Section  1108  of  the  General  Laws  of  Colorado,  limits  the  duties  of  the 
Attorney -General  to  State  cases  instituted  or  pending.  His  dut;^  to  appear  in 
State  cases  in  inferior  courts  would  be  obligatory  only  when  required  to  do  so 
by  the  Gk>vemor  or  General  Assembly.    Atchison,  etc.,  R.  R  Co.  v.  People,  642. 

8.  It  is  the  dutv  of  the  district  attorneys  to  appear  in  the  district  courts  of 
their  respective  districts  on  behalf  of  the  State.    Id. 

BAoeAeB. 

See  Slbepino  Cab& 

1.  Suit  was  instituted  asainst  the  T.  and  P.  Railway  for  baggage  lost  at  some 
unknown  point  between  M.  and  D.,  through  checks  for  said  baggace  bein^  de- 
livered to  plaintiff  at  M.  by  an  agent  of  the  M.  and  L.  R  R,  over  three  uniting 
lines,  including  the  T.  and  P.  Railway.  Held,  that  the  check  delivered  at  M. 
was  the  check  of  appellant  railroad,  as  well  as  of  the  other  companies;  that  the 
contract  was  appellant's  contract,  and  it  was  bound  by  it.  Texas  and  Pacific 
R  R  Co.  t>.  Fort.  892. 

2.  Where  different  railways,  forming  a  continuous  line,  run  their  cars  over 
the  whole  line  and  sell  tickets  for  the  whole  route,  and  check  baggage  through, 
each  carrier  is  the  agent  of  all  the  others  to  acccomplish  and  complete  the  car- 
riage and  delivery  of  the  goods,  and  an  action  will  lie  against  either  carrier  for 
the  baggage  lost.    Texas  and  Pacific  R.  R.  Co.  t.  Ferguson,  895. 

8.  The  market  value  of  the  articles  lost  is  deemed  an  ultimate  compenBation, 
and  this  is  the  proper  mcnsure  of  the  right  of  recovery.    Id. 
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4  DuntfCi  canDoi  be  leooTcrad  for  trpeuMt  iauuied  m  aAki^s  Kock  for 

kMtlM^gB^.     Id. 

••    Articles  not  lotended  to  be  med  oo  the  paveoger's  tiipi.  bus 
ported  BMnsJy  for  f atim  or  pfotpectlve  hooeehoM  ok;  m  boc  cob 
g^gt  in  tb«i  tenae  wberebf  tbe  nilwey  compeDj  would  be  liable  fur  itel 
*  lefoMl  of  A  cfaerge  Mklng  meh  inttmclioii  to  the  jury  «ae  emc    Id. 


I,  A  plee  of  the  benkniptej  of  the  plaintiH  and  the  tiBMfer  of  hie  piimatj 
and  rignta  to  an  assignee  after  the  commenoeoient  of  the  sait»  in  abatement  of 
the  acSkm,  without  any  prayer  of  any  kind,  ia  sabjeel  to  demurrer.  Chicago  A 
N.  W.  a  &  Co.  e.  Jenluna,  118. 

t.  Under  •ectlon  6047 of  the  BeTised  Statotea  of  the  United  Smtiea.  theas- 


alcnee,  at  aor  time  after  bis  appointment,  lias  the  right  to  be  sobetitated  as 
plaiDtilf,  on  bis  request,  in  an  action  pending  in  the  name  of  the  bankrupt  for 


the  reeovenr  of  a  debt  or  other  thing,  which  mightor  cragfat  to  paas  to  the  ^ 
who  may  thereafter  proaecute  the  suit  the  same  aa  if  originally  broo^t  in  his 
same,  and  such  substitution  will  furnish  a  good  replication  to  a  plea  in  abate- 
ment of  the  plaintifTs  bankruptcy.    Id« 

8*  The  bringing  of  a  suit  is  the  Issuing  of  a  summons  or  other  procesa  to  bring 
the  defendant  into  court.  The  substitution  of  the  aasignee  of  a  bankrupt  aa 
plaintiff  in  a  suit  is  not  to  be  regarded  as  the  commencement  of  the  suit  by  the 
assignee,  within  the  meaniog  of  the  United  States  statute  limiting  such  actions 
to  two  years  after  tbe  as^gnee's  appointment.    Id. 

4.  The  statute  of  tbe  United  States  limiting  tbe  biinginff  of  suits  by  the  aa- 
iignee  of  a  bankrupt  within  two  years  from  the  time  of  his  appointment,  waa 
designed  only  to  apply  to  suits  brought  by  faim,  and  not  to  actions  already  pend- 
ing, In  which  be  may  be  substituted  as  pUintiff,  although  such  substitution  may 
be  more  than  two.  years  after  his  appointment    Id. 

f.  Suit  on  a  conditional  promise  to  pav  money  to  the  order  of  a  rulroad  com- 
pany. The  promise  was  in  writing,  and  was  filed  with  tbe  Justice  as  the  sole 
cause  of  action.  Upon  it  was  endorsed  the  name  of  a  person  who  added  to  his 
name  the  word  "  assignee.''  It  was  shown  that  the  payee  in  the  promise  hsd 
been  put  in  bankruptcy,  and  tbe  endorser  of  the  paper  was  assignee  in  bank- 
ruptcy thereof.  Udd,  that  the  objection  that  the  plamtiif  did  not  by  its  declara- 
tion aTer  its  right  to  reooTcr  as  assignee,  would  not  be  sustained  on  the  final 
submission  of  tbe  case.    Wilcox,  Toledo,  etc.,  R  R  Co.  518. 

8,  Where  the  assets  of  a  railroad  company  are  sold  in  bankruptcy,  and  the 
purchaser  of  its  assets  transfers  them  to  another  who  organizes  a  new  company, 
and  in  the  papers  expressly  recognizes  tbe  new  company  as  assignee  from  him 
of  the  assets,  this  is  a  sufficient  assignment  to  enable  tbe  new  company  to  bring 
suits  upon  obligations  given  to  tbe  old  company.    Id. 

BILL  07  LABDre.  25.  81,  80,  07,  108,  168,  286,  242,  881.  428. 

See  Carbibr,  17,  28,  27,  44,  48,  47,  55,  66. 

CoifinEGTiKO  Lnnes,  0,  12;  Penaltt,  7. 

1.  Tbe  transfer  of  a  bill  of  lading,  whether  absolute  or  by  way  of  pledge,  coo' 
▼eys  to  the  transferee  either  a  general  or  special  property  in  the  floods  for  which 
the  bill  is  given  of  such  a  character  that  he  is  entitled  to  entertain  an  action  of 
trover  in  cnse  of  the  conversion  of  such  goods.  Forbes  e.  Boston  and  Lowell 
R  R  Co.  76. 

8.  Liability  of  carrier  for  misdelivery  of  goods  to  person  not  producing  the 
bill  of  lading.    Forbes  e.  Fitchburg  R  R  Co.  80. 

8.  In  shipping  goods  from  Chicago  to  Boston  the  usual  course  of  trade  is  to 
forward  the  goods  by  vessel  on  the  Great  Lakes  as  far  as  Buffalo,  and  from 
thence  to  transport  them  by  rail  to  Boston.  A  bill  of  lading  is  ^ven  to  tbe 
consignor  at  Chicago  by  tlie  owners  of  the  vessel,  drawn  to  the  consignor's  order 
at  Buffalo.  At  Buffalo,  when  the  goods  are  put  in  the  cars,  the  railroad  company 
gives  a  memorandum  receipt  reciting  that  the  vessers  bill  of  lading  is  still  out- 
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standing,  is  to  be  regarded  as  transferring  the  property,  and  is  alone  to  be  used 
in  procuriog  the  goods  from  the  railway  com|MLDy.  Goods  beinff  forwarded  in 
accordance  with  tlie  above-mentioned  course  of  trade,  the  vessel^  bill  of  lading 
was  transferred  by  the  consignee,  to  whom  it  had  been  indorsed  prior  to  the 
arrival  of  the  goods  in  Boston.  The  goods,  however  ,were  delivered  to  the 
consignee  by  the  railway  companv  witl)out  demanding  the  bill  of  lading.  In 
an  action  by  tlie  transferee  of  Uie  bill  a^inst  the  company  for  the  misdelivery, 
held,  that  said  bill  was  not  functus  officio  at  Buffalo,  but  was  effectual  to  trans- 
fer the  properly  in  the  goods  to  plain  liiS,  and  that  therefore  he  was  euUiled  to 
recover.    Id. 

4.  When  terms  of  bill  of  lading  not  construed  to  exempt  carrier  from  liability 
for  delay  caused  by  his  negligence.    McKinney  e.  Jewett,  209. 

6.  Carriers  must  recognize  transfers  of  bills  of  lading.  Wacker  v,  Detroit, 
et(L,  R  R  Co.  251. 

6.  A.  contracted  with  B.  to  sell  and  deliver  to  him  at  a  certain  railroad  station 
a  car  load  of  wheat  at  a  certain  sum  per  bushel,  payment  to  be  made  therefor  on 
delivery  of  the  wheat,  B.  representing  that  he  had  no  cash  for  that  purpose.  The 
wheat  was  delivered,  weighed,  and  put  by  A.  in  a  oar  on  the  siding  at  the  station. 
A.  then  asked  B.  for  the  money.  B.  replied  that  he  had  not  the  money,  but  he 
would  have  it  with  him  next  day.  A.  replied  that  B.  could  not  have  the  wheat 
until  it  was  paid  for.  B.  assented  and  agreed  to  allow  the  wheat  to  remain 
where  it  was.  Before  payment  B.  obtained  from  the  agent  of  the  railroad  a  bill 
of  lading  for  the  wheat,  which  he  sold  for  value  to  a  bona  fide  purchaser  with- 
out notice.  The  company  subsequently  threatened  to  deliver  the  wheat  to  the 
bolder  of  the  bill  of  lading,  whereupon  A.  brought  replevin.  Held,  that 
by  the  terms  of  the  contract  between  A.  and  B.  payment  of  the  price  was  a 
condition  precedent  to  the  passage  of  the  title  and  that  therefore  the  ownership 
of  the  wheat  continuedto  be  vested  in  A.  Held,  further,  that  the  issue  of  the  bill 
of  lading  and  the  attempted  sale  of  the  wheat  and  assignment  of  the  bill  did  not 
preclude  plaintift  from  recovering  his  property.  EvansvUle,  etc.,  R  R  Co.  «. 
£rwin,  252. 

BILLS  AND  VOTES,  598.  604. 

See  CoivaTBUGTiON,  Subscription,  1  2. 

BOHBS. 

A  referee  in  the  cause  reported  $241,000  of  this  company's  past-due  bonds, 
secure  hf  the  lien  of  a  first  mortgage,  as  still  outstanding,  to  which  finding 
no  exceptions  were  tuken,  and  the  report  was  approved  by  the  Circuit  Court. 
After  the  appointment  of  the  receivers,  fifty-four  of  these  first  mortgage  bonds 
were  purchased  by  these  officers — some  before  the  report  of  the  referee,  and 
some  afterwards,  but  all  before  the  approval  of  the  report — and  entered  upon 
the  books  of  the  corporation  as  investments,  and  not  as  paid,  and  for  several 
years  reported  to  the  company  as  still  outstanding,  and  they  were  then  re-issued 
for  value.  Held,  that  these  fifty-four  bonds  had  not  been  paid,  and  in  the  hands 
of  their  purchasers  were  secured  by  the  lien  of  the  first  mortgage.  In  re  64 
First  Mortgage  Bonds,  780. 

CABBIEB8, 165.  168,  892,  895. 

See  Baggage,  Connecting  Linbs,  DxacBixiNATiON,  Pbnaltt,  Slebpino  Cabs. 

1.  Railroads,  as  public  highways,  created  for  public  use,  and  subject  to  State 
iuriadiction,  are  handed  over  exclusively  to  corporate  management  and  control, 
because  it  is  for  the  best  interests  of  the  public  that  their  functions  should  be 
performed  for  the  State,  as  public  trusts  by  corporate  bodies;  and  the  acceptance 
of  such  trusts  on  the  part  of  the  corporation  makes  it  the  agency  of  the  State, 
whereby  it  contracts  to  accept  to  dutv  of  carrying  all  persons  and  property, 
within  the  scope  of  its  charter,  as  a  public  trust.  The  exclusive  enjoyment  of 
use  to  the  corporation  imposes  the  corporate  duty  to  furnish  every  requisite 
facility  for  carrying  passengers  and  freight,  and  to  carry  both  in  audi  manner 
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and  at  tuch  times  as  the  pfoblic  needs  nagr  nqoiie.    People  «.  H.  Y.  Oentnl 
and  H.  R  R  Co.  1. 

5.  The  perfonnanoe  of  such  duty  is  compellable  on  behalf  of  the  people, 
through  the  courts,  by  maDdamus;  and  their  Attorney- General  is  the  proper 
officer  to  set  the  process  in  motion.  The  fact  that  injured  individuals  may  have 
private  remedies  for  damages  sustained  does  not  preclude  the  State  from  its 
remedy  by  mandamus,  where  there  is  a  general  or  partial  suspension  of  the  duty 
of  receiving  or  transporting  freight  affecting  large  numbers  of  people.    Id. 

8.  Uncontroverted  allegation,  showing  a  quite  general  and  largelv  injurious 
refusal  and  neglect  of  performance  of  the  duties  of  carrier  by  a  railroad  com- 
pany establishes  a  case  for  the  interference  of  the  State;  and  railroad  corpora- 
tions cannot  refuse  or  neglect  to  perform  their  public  duties  pending  a  contro- 
versy with  their  employees  over  the  cost  and  expense  of  domg  them,  where  it 
does  not  appear  that  the  employees  committed  any  unlawful  act,  or  that  there 
was  an  ill^U  combination  compelling  them  to  stop  working.    Id. 

4.  The  writ  should  simply  require  the  corporation  to  resume  the  duties  of  car- 
rier of  the  goods  and  property  offered  for  transportation,  and  upon  its  return 
all  questions,  whether  what  had  been  done  was  a  sufficient  compliance  with 
its  command,  would  become  a  subject  of  further  consideration.    la. 

6.  In  an  action  against  a  carrier,  when  unreasonable  delay  is  complained  of, 
and  the  loss  of  a  market  is  claimed,  it  is  not  sufficient  for  the  plaintiff  to  prove 
delay,  and  also  a  damage,  when  it  appears  from  his  proofs  that  there  was  other 
delay  not  chaTgeable  to  the  defendant;  but  some  damage  must  be  traced  to  the 
delay  for  which  the  defendant  was  in  fault  Detroit  and  Bay  City  R  R  Co.  e. 
McKenzie,  15. 

9.  When  unexpected  difficulties  occur  in  the  transportation  of  property  by  a 
carrier,  and  the  consignor  agrees,  in  view  of  them,  to  pay  a  sum  for  the  carriage, 
in  addition  to  what  had  been  previously  fixed  upon,  and  pays  the  same,  he  can- 
not recover  it  back  as  paid  without  consideration.    Id. 

7.  As  far  as  the  route  is  concerned,  the  duty  of  a  railroad  as  a  carrier  of  live 
animals  is  the  same  as  its  duty  as  a  carrier  of  goods.  Michigan  Central  R  Co. 
•.  Myrick,  25. 

8.  What  constitutes  a  contract  of  carriage  is  a  question  of  general  law,  in 
which  this  court  wUl  exercise  its  own  judgment,  and  will  not  be  bound  by  state 
decisions.    Id. 

9.  Measure  of  damages  where  goods  are  unduly  delayed  in  transit  and  are  in 
consequence  deteriorated.    Lindfey  e.  Richmond,  etc.,  R  R  Co.,  81. 

10.  A  carrier  receiving  goods  from  a  tortious  holder  has  no  lien  on  them 
against  the  owner,  but  a  carrier  receiving  goods  from  one  who,  by  the  owner's 
act,  has  been  clothed  with  an  apparent  authority,  has  a  lien  on  them  against 
such  owner.    Yaughan  e.  Providence,  etc.,  R  R  Co.,  41. 

11.  From  consi&rations  of  public  policy,  common  carriers  are  made  liable 
under  the  statute  (R  S.,  art.  278),  and  under  the  decisions  of  the  courts  of 
Texas,  as  at  common  law,  for  all  losses  not  occasioned  by  the  act  of  God  or  the 
public  enem]^;  and  any  f»xceptions  or  special  contract  seeking  to  .vary  that 
liability  are  invalid.  6ut  if  the  shipper  practises  a  fraud  on  the  carrier  by 
fraudulently  concealing,  either  through  his  acts  or  omissions,  the  value  of  the 
article  shipped,  the  carrier  is  discharged.  Houston  and  T.  C.  R  R  Co.  e. 
Burke,  58. 

18.  As  to  evidence  and  measure  of  damages  where  family  portraits  are  lost  by 
a  carrier  when  in  transit.    Id. 

18.  A  misdelivery  of  property  by  a  carrier  or  warehouseman  to  a  person  unau- 
thorized by  the  owner  or  person  to  whom  the  carrier  or  warehouseman  is  bound 
by  his  contract  to  deliver  it,  is  of  itself  a  con  version  which  renders  the  bailee 
liable  in  an  action  of  trover,  without  regard  to  the  question  of  his  due  care  or 
negligence.    Forbes  e.  Boston  and  Lowell  R  R.  Co.,  76. 

14.  A  in  Chicago  shipped  certain  goods  to  B  in  Boston,  receiving  a  bill  of 
lading  by  which  the  railroad  companv  undertook  to  deliver  the  goods  to  B  or 
order.  B  having  received  the  bill  of  lading,  indorsed  it  to  C  as  a  security  for 
an  advance  and  it  was  held  by  C  when  the  goods  arrived.    As  between  B  and  O 
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it  was  agreed  that  B  should  pay  the  freight.  The  goods  arrived  in  Boston  on 
Oct  80,  and  remained  in  the  cars  until  Dec.  12.  On  that  dayB  demanded  them 
witliout  producing  the  bill  of  lading,  and  the  company  finding  by  their  way  bill 
that  he  was  the  consignee,  deliverea  said  goods  to  him.  The  goods  were  after- 
ward sent  abroad  and  C  subsequently  brought  trover  against  the  railroad  com- 
pany for  them.  Held,  that  there  haa  been  no  laches  on  the  plaintiffs  part  and 
that  under  the  priDciples  above  laid  down  he  was  entitled  to  recover.    Id. 

1ft.  Tlie  plaintiiS's  measure  of  dama^  in  the  above  case  was  the  market  value 
of  the  goods  at  the  time  of  the  conversion,  less  the  freight,  together  with  interest 
thereon.    Id. 

16.  In  a  case  which  was  in  all  other  respects  similar  to  the  above,  the  bill  of 
lading  was  drawn  to  B  ooly  and  not  to  B's  order.  A  custom  was  also  proved  on 
the  part  of  all  railroad  companies  terminating  in  Boston  to  deliver  to  the  con- 
signee all  ffoods  thus  billed,  relying  upon  the  way  bill  without  requiring  the  pro- 
duction of  the  bill  of  lading.  Meld,  that  under  these  circumstances  C'as  trans- 
feree of  the  bill  of  lading  was  not  entitled  to  recover  in  an  action  of  trover  against 
the  railroad  company.    Id. 

17.  A  railroad  company  transporting  grain  deposited  the  same  in  accord- 
ance with  the  custom  of  trade  in  a  grain  elevator  at  the  point  of  destination, 
where  it  was  mixed  with  other  grain  of  like  quality.  Subsequently  on  demand 
it  delivered  to  the  consignee  of  such  grain  an  equal  quantity  to  that  transported, 
but  without  demanding  the  bill  of  lading,  which  was  drawn  to  the  consignee's 
order.  An  indorsee  of  said  bill  prior  to  the  arrival  of  the  grain  broueht  trover 
against  the  railway  company  f«r  a  misdelivery.  Held,  that  the  plaintiff  was  en- 
titled to  recover.    Forbes  «.  Fitchburg  R  R  Co.,  80. 

18.  One  who  sues  a  common  carrier  for  injury  to  ffoods  must  show  affirm- 
atively that  defendant  received  them  in  good  order.  Iliurquette,  etc.,  R  R  Co. 
V.  Kirkwood,  85. 

10.  A  carrier  of  goods  must  receive  and  forward  articles  on  the  usual  terms 
and  deliver  them  in  the  condition  in  which  he  received  them ;  he  has  ordinarily 
no  means  of  opening  packages  and  examining  their  contents  and  has  nothing  to 
do  with  previous  deahngs  with  the  property  by  independent  carriers.    Id. 

90.  A  carrier  of  goods  acts  as  agent  of  the  consignee  in  transferring  them  to 
another  carrier,  and  not  as  the  latter's  agent    Id. 

21.  One  who  claims  damages  for  negligence  must,  prove  the  negligence;  it 
cannot  be  presumed.    Id. 

88.  A  carrier's  obligation  to  carry  safely  what  he  received  safely  is  indepen- 
dent of  the  question  of  negligence;  but  in  the  absence  of  proof  that  gpods  were 
delivered  to  him,  or  delivered  safely,  anjr  presumption  that  he  received  them 
goes  behind  his  duty  and  enters  into  the  origin  of  the  contract  for  carriage,  since 
ttiere  is  nothing  for  the  contract  to  act  on  until  the  goods  come  into  his  charge, 
and  until  that  is  proved,  the  contract  is  not    Id. 

88.  F.  &  Co.  delivered  to  the  New  Orleans,  etc,  R  R  Co.  a  certain  number  of 
cotton  bales,  to  be  transported  between  certain  points  on  the  line  of  that  com- 
panv's  road.  The  cotton  was  put  on  flat,  open  cars,  against  the  remonstrance 
of  the  consignors,  and  while  in  transitu  was  consumed  by  fire.  Thereupon  F. 
&  Co.  brought  an  action  to  recover  damages  for  the  loss  sustained  by  them.  The 
train  which  was  carrying  the  cotton  was  made  up  of  both  box  and  flat-cars,  and 
although  both  classes  of  cars  contained  cotton,  none  was  burned  except  that  on 
the  flat-cars.  The  evidence  did  not  show  how  the  cotton  was  ienited.  There 
was  written  across  the  face  of  the  bill  of  lading  these  words:  "  iNot  responsible 
for  loss  or  damage  by  fire  or  water."  Held,  that  cotton  being  very  inflammable, 
and,  when  ignited,  aifflcult  to  extinguish,  it  was  the  dutv  oi  the  railroad  com- 
pany to  have  stored  F.  &  Co.'s  cotton  in  box-cars,  or  in  the  safest  cars  in  use  for 
Uie  transportation  of  such  goods,  and  the  failure  to  provide  the  same  was  negli- 
gence, and  renders  the  company  liable  for  the  loss  of  the  cotton,  notwithstand- 
ing its  special  contract  for  exemption  from  loss  by  flre.  Kew  Orleans  R  R  Co. 
«.  Paber&Co.,  96. 

84.  A  railroad  company  may  stipulate  with  the  consignor  of  goods  against 
liability  for  loss  by  fire;  but  still  the  company  is  bound  to.the  performance  of  all 
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the  duties  incident  to  ita  empIoTment* «8,  the  ezenaee  of  fidelity,  skUl,  ftod  cue 
— and  is  required  to  use  the  aafest  approved  motive-power,  with  the  beet  appli- 
anoea  in  use  to  arrest  the  escape  of  sparks  of  fire,  and  cars  so  constructed  as  to 
afford  the  greatest  protection  to  the  goods  received  for  transportation.    Id. 

S6.  Wherever  a  loss  of  goods  being  transported  by  a  railroad  results  from  a 
cause  against  which  the  company  has  bv  a  special  contract  stipulated  for  immu- 
nity, the  company  is  still  liable,  notwithstanding  the  special  contract.  unlesB  it 
can  be  acquitted  of  all  blame  for  the  loss.  If  the  loes  be  attributable  to  the 
omission  of  the  carrier  to  provide  the  safest  veiiicle  in  use  for  the  transportation 
of  the  particular  goods  lost,  or  to  a  failure  to  do  anytliing  that  dilij^ce  and 
care  would  suggest  was  feasible  to  have  been  done,  the  company  is  liable^  even 
though  it  may  have  made  a  special  contract  for  inununity  against  the  cause  ai 
the  loss.    Id. 

M.  Although  in  the  State  of  New  York  common  carriers  may  by  express  con- 
tract exempt  themselves  from  liability  for  their  own  negligence,  yet  such  con- 
tracts in  order  to  have  such  effect  must  be  plainly  and  distinctly  exfuresBed  bo 
that  their  purport  cannot  be  misunderstood  by  the  shipper.  Nicholas  «.  New 
York,  etc.,  R  R.  C.  108. 

ST.  A  delivered  certain  trees  to  a  railroad  company  for  carriage  and  received 
a  long  printed  shipping  contract  which  he  signed.  This  contract  contained 
numerous  provisions  exempting  the  company  from  the  extraordinary  liabilities 
of  carriers  and  also  from  liabihty  "  for  damages  occasioned  by  delays  from  any 
cause  or  change  of  weather."  Held,  that  the  terms  of  the  shipping  contract 
were  not  effectual  to  exempt  the  company  from  liability  for  a  loss  occurring 
through  an  unreasonable  detention  occasioned  by  the  company's  neglieenoe.  lo. 

88.  A  railroad  company  transporting  goods  has  no  implied  Uen  for  £smumge. 
Chicago  and  N.  W.  K.  R.  Co.  e.  Jenldns,  118. 

S9.  On  the  19th  of  December,  1881,  eighteen  bales  marked  "  Rags"  were  de- 
livered by  the  plaintiffs  in  London  to  the  defendants  for  conveyance  to  W. 
station  in  Kent,  where  in  the  ordinarv  course  they  should  have  been  delivered 
within  twenty-four  hours.  By  mistake  they  were  forwarded  to  another  plaoe, 
and  did  not  reach  the  W.  station  until  the  4th  of  January,  1882,  when,  finding 
them  to  have  become  heated  (through  being  packed  in  a  damp  state)  and  therefore 
unfit  for  the  manufacture  of  paper,  the  consignees  rejected  them;  and  ultimately 
the  rags  were  found  useless  ror  any  purpose,  and  were  destroyed.  There  beioff 
an  admitted  breach  of  duty  on  the  part  of  the  defendants,  and  it  being  conceded 
tliat  the  rags  would  have  sustained  no  injury  if  they  had  been  packMi  diy,  the 
county  court  Judge  gave  a  verdict  for  the  plaintifra,  but  for  nominal  damages 
only,  on  the  ground  that  the  loss  was  attributable  to  the  plaintiff's  own  act  in 
pacRing  the  rags  in  a  damp  state,  without  informing  the  defendants  tliat  special 
care  was  necessary. 

Upon  a  motion  to  enter  a  verdict  for  the  plaintiffs  for  the  admitted  value  of 
thegoods — 

Held,  that  the  ruling  of  the  judge  was  correct  Baldwin  Ss  Co.  «.  London, 
etc..  R  R  Co..  175. 

80.  A  common  carrier  at  common  law  is  liable  for  the  loss  or  damage  to  goods 
received  for  transportation  from  whatever  cause  arising,  except  the  act  of  Qod, 
the  public  enemy  or  the  conduct  of  the  owner  of  the  goods,  unless  such  loss  or 
damage  arises  from  the  nature  and  inherent  character  of  the  property  carried, 
provided  be  has  used  foresight,  diligence,  and  care  to  avoid  such  dsmage  and 
loss.    McGraw  v.  Bait.  &  Ohio  R  R  Co.,  188. 

SI.  When  a  common  carrier  undertakes  to  convey  goods,  the  law  implies  a 
contract  that  they  shall  be  carried  and  delivered  at  the  place  of  destination 
safely  and  within  a  reasonable  time.    Id. 

SS.  Freezing  weather  causing  a  loss  of  goods  cannot  be  deemed  the  act  of 
God,  and  does  not  come  within  the  definitions  given  of  that  term.    Id. 

S8.  But  if  the  goods  transported  are  frozen,  it  comes  within  the  exceptions  to 
that  principle,  and  exempts  the  carrier  from  liability,  provided  he  has  been 
guilty  of  no  previous  negligence  and  misconduct,  by  which  such  loss  or  damage 
may  have  been  occasion^    Id. 
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S4.  The  previous  misconduct  or  neglicenoe  which  makes  the  carrier  liable  Id 
such  cnee,  mast  be  immediately  or  proximately  connected  with  the  loss.    Id. 

S6.  What  is  **  reasonable  time,"  within  which  goods  are  to  be  delivered,  can- 
not be  defined  by  any  general  rule,  but  must  depend  upon  the  circumstances  of 
each  particular  case.    Id. 

86.  The  mode  of  conveyance,  the  distance,  the  nature  of  the  goods,  the  season 
of  the  year,  the  character  of  the  weather,  and  the  ordinaiy  facilities  of  trans- 
portation are  matters  properly  entering  into  the  consideration  of  what  is  reason- 
able time.    Id. 

87.  B  in  Parkersburg  delivered  potatoes  at  the  B.  &  O.  R.  R  Oo.'s  depot  to 
be  conveyed  to  McG.  in  Grafton  on  the  18th  day  of  February,  1866,  to  be  ship- 
ped on  the  14th;  there  was  a  dailv  train  between  those  points:  the  weather  was 
mild  and  so  continued  on  the  14th;  the  potatoes  did  not  reach  Grafton  until  the 
16th,  and  arrived  so  frozen  as  to  be  worthless,  the  weather  on  the  15th  and  16th 
having  become  cold.    Id. 

HM,  Under  the  circumstances  of  this  case  the  company  is  liable  in  damages. 
Id. 

S8.  A  sued  a  carrier  for  a  breach  of  a  contract  to  carry  goods  from  B  to  C. 
One  witness  stated  the  value  of  part  of  the  goods  at  B,  but  the  rest  of  the  evi- 
dence was  confined  to  their  value  at  C,  and  the  court  charged  that  this  was  the 
proper  basis  upon  which  to  estimate  the  damages.  The  Jury  found  for  the 
plaintiff  and  iudginent  was  so  entered.  Held,  that  defendant  had  suffered  no 
injury  from  the  evidence  as  to  the  value  at  B,  and  that  therefore  the  Judgment 
would  not  be  reversed.    Evansville,  etc.,  R  R  Co.  v,  Montgomery,  195. 

89.  By  statute  railroad  companies  are  given  the  exclusive  privilege  to  carry 
freight  and  passengers  over  their  respective  roads,  "provided  that  the  charge 
for  transportation  or  conveyance  shall  not  exceed  85  cents  per  100  pounds  on 
heavy  articles,  and  ten  cents  per  cubic  foot  on  articles  of  measurement,  for 
every  hundred  miles,  and  five  cents  a  mile  for  every  passenger."  BM,  that  the 
intention  of  the  legislature  was  to  confer  upon  each  company  the  right  to  charge, 
as  a  common  carrier,  for  freight  and  passengers  carried  over  its  road,  or  any 
part  of  it;  that  the  intent  was  not  to  proportion  the  charges  by  any  unit  of  dis- 
tance, but  to  fix  a  maximum  beyond  which  the  company  could  not  go,  and  to 
leave  the  tariff  of  charges,  withm  the  limit  to  the  company  subject  to  the  rule 
of  the  common  law;  that  the  charges  should  be  reasonable  and  to  the  regulating 
power  of  the  courts  and  the  legislature.    Rogan  et  al.  t.  Aiken,  201. 

40.  The  liability  of  a  common  earner  in  the  absence  of  special  contract  or 

Sroven  custom,  is  that  of  an  insurer  until  delivery,  or  what  is  tantamount  to 
eliyery.  Such  liability  remains  until  either  the  property  transportsd  is  ac- 
tually delivered  at  its  destination,  or  notice  is  given  to  the  consignee  to  remove 
it,  and  the  expiration  of  a  reasonable  time  for  such  removal.  McKinney  «. 
Jewett,  809. 

41.  The  terms  of  a  bill  of  lading  will  not  be  construed  to  exempt  a  carrier 
from  liability  for  negligence,  unless  there  be  an  express  stipulation  to  that  e£Fect. 
Id. 

48.  The  bill  of  lading  for  certain  hams  forwarded  by  a  railroad  company  pro- 
Tided  that  the  company  should  be  liable  only  as  warehousemen  while  the  goods 
were  "  at  any  of  their  stations  awaiting  delivery."  It  also  required  all  goods  to 
be  removed  from  the  cars  "during  budness  hours."  The  hams  arrived  in  good 
time  on  Thursday  at  the  point  of  destination,  and  were  allowed  to  remain  locked 
up  in  a  car.  The  consif^nee  inquired  for  them  on  Thursday  and  Friday,  but 
was  told  they  had  not  arrived.  On  Saturday  at  5.80  p.m.,  the  company  informed 
the  consignee  of  their  arrival.  On  Monday  morning  the  consignee  removed 
them,  when  they  were  found  to  have  been  damaged  by  the  heat  and  detention. 
In  an  action  by  the  consignee  against  the  company  to  recover  damages  for  the 
loss, 

HM,  that  the  company  was  not  exempted  from  liability  by  the  terms  of  the 
bill  of  lading.    Id. 

48.  Defendant  contracted  to  transport  on  account  of  plaintUEs,  "on  boaid 
Steamship  Minnesota,  or  Nevada,  for  Liverpool,  three  hundred  bfUee  of  cotton." 
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The  cotton  was  then  on  its  way  from  Mobile  to  New  York,  and  the  time  of  its 
arrival  was  ancertain.  The  Minnesota  was  adyertised  to  sail  October  27th,  the 
Nevada  a  week  later.  The  cotton  was  delivered  at  defeudaut's  pier  on  Oc- 
tober 26th;  at  that  time  defendant  had  a  full  cargo  for  the  Minnesota,  aooeptel 
and  ready  for  loading:  the  cotton  was  therefore  sent  by  the  Nevada,  and  ar- 
rived at  Liverpool  a  week  after  the  Minnesota.  Meanwhile  the  price  of  cot- 
ton had  fallen.  In  an  action  to  recover  damages  for  allegeil  breach  of  the  con- 
tract, held,  the  agreement  was  in  substance,  that  if  plainiills  should  deliver  the 
cotton  in  reasonable  time  for  loading  it  on  board  the  Minnesota  before  its  s^ing 
day,  it  should  be  carried  on  it,  otherwise  upon  the  Nevada;  but  that  the  cotton 
was  not  delivered  within  such  reasonable  time;  that  defendant  was  not  required 
to  reject  other  freight  to  reserve  room  for  the  cotton,  and  so  take  the  chance  of 
being  compelled  to  sail  without  a  full  cargo  in  case  of  it  non-arrival,  but  had 
the  right  to  accept  what  was  offered  to  make  sure  of  a  full  cargo,  and  was  only 
raouired  to  carry  the  cotton  on  the  first  steamer  if  it  was  delivered  on  its  pier 
before  a  sufficient  cargo,  accepted  and  ready  for  loading,  was  delivered;  also, 
that  defendant  was  not  required  to  notify  plaintiffs,  on  arrival  of  the  cotton* 
that  it  could  not  go  upon  the  Minnesota.  Fowler  c.  Liverpool,  etc..  Steam  Co. 
885. 

44.  On  arrival  of  the  cotton  upon  the  pier,  defendant's  agent  gave  receipts  for 
it,  each  of  which  purported  to  be  "memorandum  of  cargo  on  board  steamship 
Miunesota.'*  It  appeared  that  these  were  intended  simply  as  acknowledfi;ments 
of  delivery  of  the  property,  to  be  surrendered  on  delivery  of  the  bills  of  Uding, 
which  constituted  the  contract  of  shipment.  BiUs  of  lading  by  the  Minnesota 
were  refused.  Held,  that  the  memorandum  receipts  did  not  vaiy  the  contiact, 
or  chance  the  rights  of  the  parties.    Id. 

49.  Where  M  ,  on  the  16lh  day  of  October,  1878,  delivers  a  package  of  good» 
to  an  express  company,  to  be  transported  by  it  from  Lawrence  to  Dodge  City, 
and  on  the  arrival  of  the  goods  at  Dodge  City  the  consignee  refuses  to  accept 
them,  partly  on  the  ground  that  the;^  were  not  delived  (as  it  had  been  previ- 
ously agreed  they  should  be)  on  or  prior  to  October  14,  1878,  and  principally  ou 
the  grouiM)  that  the  goods  were  not  such  as  he  had  ordered;  and  the  evidence 
does  not  show  that  the  express  company  was  guilty  of  any  fault  or  neglect;  and 
the  jury  (in  the  action  brought  by  the  consignor  agiiinst  the  express  company  for 
the  value  of  the  goods)  finds  in  favor  of  the  plaintiff,  the  consignor,  ana  against 
the  defendant,  the  ex(>ress  company;  and  the  court  refuses  to  set  aside  the  ver- 
dict and  grant  a  new  trial;  hekL,  error.  Adams  Express  Co.  ei  McConnell 
240. 

45.  A  memorandum  of  agreement  was  written  in  the  following  form:  *'Lead 
from  B.  to  St.  L.  at  22^  per  100.  All  lead  shipped  by*C.  &  R.  to  be  forwarded 
by  M.  R..  F.  8.  ft  G.  R  K  at  above  rates  from  Januaiy  1st,  1878,  to  Januaiy  Ist. 
1874,  and  above  rates  guranteed  for  same  time."  Held,  that  the  import  of  the 
memorandum  was  that  the  railroad  company  was  to  transport  and  C.  &  R  were 
to  deliver  to  the  companv  for  transportation  at  221  cents  per  1(X)  pounds  all  lead 
shipped  by  C.  &  R  within  the  year  1873  to  8t.  L. ;  that  C.  &  R  did  not  bind 
themselves  to  ship  anv  lead,  but  thev  did  bind  themselves  to  ship  over  the  road 
of  this  company  any  lead  they  should  ship  to  St.  L.,  and  that  this  was  sufficieot 
consideration  for  the  company's  guarantee  of  rates.  Riggins  e.  Missouri  River, 
etc.  R  R  Co.  242. 

47.  Plaintiffs  agreed  with  defendant  (a  railroad  companj)  for  the  transportation 
of  all  plaintiffs'  l^ul  for  one  year  at  a  fixed  rale  of  freight.  During  the  year 
plaintiffs  shipped  some  lead  by  another  road,  and  tlie  president  of  the  railroad 
companv  hearing  of  it  charged  plaintiffs  with  having  committed  a  breach  of  con- 
tract, Piaintiffs^answered  that  there  was  no  contract,  to  which  defendant's  presi- 
dent replied  that  defendant*  on  its  part,  would  so  understand  the  matter  in  the 
future.  Shortly  tliereafter  (on  the  11th  day  of  the  month),  defendant  notified 
plaintiffs  that  from  and  after  the  15th  they  would  be  required  to  pay  a  new  and 
increascHl  mte  of  freight.  In  the  interval' between  the  11th  and  the  15th,  plain- 
tiffs shippetl  several  car-loads  of  lead  over  defendant's  road  at  the  old  rate.  This 
was  also  the  nito  at  the  time  charged  to  all  shippers.  In  an  action  upon  the  con- 
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tract,  defendant  having  pleaded  the  foregoing  breach,  and  plaintiffs  having  re- 
plied waiver  of  the  breach,  the  court  instructed  the  Jury,  in  substance,  that  if 
they  believed  the  shipments  made  between  the  11th  and  15th  were  transported 
by  defendant  under  the  contract,  and  not  in  its  capacity  of  common  carrier,  they 
would  find  that  the  breach  had  been  waived.    Held,  correct.    Id. 

4S.  Tlie  duty  of  a  railroad  compan^r  is  to  carry  freight  to  the  place  directed, 
and  to  deliver  it  to  the  party  entitled  if  there  ready  to  receive  it,  and  if  not,  to 
store  it  for  him.  The  liability  of  the  company  as  a  common  carrier  ceases  when 
the  freight  is  deposited  in  a  warehouse,  and  is  not  extended  by  the  act  of  1870, 
ch.  17  (Code,  sec.  1903j),  requiring  the  company  to  give  a  prescribed  notice  to 
the  consignee.     Butler  v.  East  Tennessee,  etc.,  H.  R.  Co.  249. 

49.  Common  carriers  must  recognize  transfers  of  bills  of  lading  and  consign- 
ments of  goods,  and  unless  protected  by  proper  vouchers  cannot  always  assume 
to  deal  with  consignments  as  actually  and  beneficially  belonging  to  the  consignee. 
Wacker  v.  Detroit,  etc.,  R.  R.  Co.  261. 

60.  A  carrier  is  not  deprived  of  the  protection  afforded  by  the  Carriers'  Act 
(11  Geo.  4,  &  1  Wm.  4,  c.  68),  s.  1,  merely  bv  the  fact  that  the  loss  of  the  gooda 
is  temporary  and  not  permanent,  nor  can  the  owner  of  goods,  which  ought  ta 
have  basn  but  were  not  declared  pursuant  to  that  statute,  recover  damages  for 
the  consequences  of  the  loss  of  them,  as  distinguished  from  the  loss  itself.  Mil- 
len  V,  Brasch  &  Co.  826. 

61.  The  plaintiff  delivered  to  the  defendants,  who  were  carriers  for  hire,  from 
London  to  Rome,  a  trunk  to  be  sent  by  rail  from  London  to  Liverpool,  and 
thence  shipped  by  steamer  for  Italy.  Owing  to  the  defendants'  negligence  the 
trunk  was  put  on  board  a  vessel  bound  for  New  York,  where  it  arrived,  and  a 
long  time  elapsed  before  it  was  restored  to  the  plaintiff.  The  trunk  contained 
articles  within  the  Carriers'  Act,  the  value  of  which  exceeded  £10.  The  plain- 
tiff was  obliged  to  replace  at  enhanced  prices  the  articles  within  the  Carriers' 
Act  contained  in  the  trunk.  Id.  Held,  that  the  plaintiff  could  not  recover  from 
the  defendants  damages  either  for  the  temporary  loss  of  the  articles  within  the 
Carriers'  Act  or  for  being  obliged  to  replace  them  at  enhanced  prices,  a  carrier 
being  protected  by  the  statute  not  only  as  to  a  loss  but  also  as  to  all  consequences 
flowingfrom  it.    Id. 

62.  Where  a  carrier  fails  to  deliver  goods  entrusted  to  him  for  transportation, 
the  true  measure  of  damages  is  the  value  of  the  goods  at  the  point  of  destination 
at  the  time  they  should  have  been  delivered,  together  with  the  interest  thereon, 
and  a  reasonable  compensation  for  any  expenses  which  were  the  natural  and 
proximate  consequences  of  the  Carriers'  Act.  Bait.  &  Ohio  R.  R  Co.  «.  Pum- 
phrey.  831. 

68.  A  loss  sustained  by  the  consignee  in  his  general  business  in  consequence 
of  special  circumstances  unknown  to  the  carrier  making  the  failure  of  the  goods 
to  arrive  of  peculiar  moment  to  such  consignee,  does  not  constitute  a  valid 
ground  for  recovery.    Id. 

64.  Carriers  are  bound  in  all  cases  to  be  diligent  in  their  efforts  to  secure  a 
deli  very  of  goods  to  the  parties  entitled,  but  will  be  protected  in  refusing  delivery 
until  reasonable  evidence  is  furnished  that  the  party  claiming  is  the  party  en- 
titled, provided  they  act  bona  fide  in  the  premises.    Id. 

66.  Where  the  mark  upon  the  goods  differed  from  that  in  the  way-bill,  this 
circumstance  was  Jteld,  to  justify  the  carrier  in  exercising  caution  in  delivering 
the  goods,  and  may  be  submitted  to  the  jury  in  this  connection.    Id. 

66.  It  is  for  the  jury  in  such  case  to  decide  whether  the  delay  in  the  delivery 
was  reasonable,  and  caused  solely  by  the  delay  in  identifying  tne  goods.     Id. 

67.  Act  authorizing  board  of  railroad  commissioners  to  establish  rates  of  freight 
and  fare  constitutional.  Such  act  does  not  impair  contract  implied  in  charter 
of  a  railroad  company  fixing  maximum  rate  of  freight  and  fares  which  may  be 
charged.     Georgia  R  &  B.  Co.  v.  Smith,  885. 

68.  The  evidence  in  the  case  held  to  show  that  cotton  packed  in  bales  was 
classified  by  common  carriers  as  a  hea^  article  and  not  as  an  article  of  measure- 
ment.    Bonham  v.  Charlotte,  etc.,  R  K.  Co.  418. 

69.  The  undertaking  of  a  common  carrier,  as  a  general  rule,  includes  the  obli> 
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gation  to  deliyer  the  goods  safely,  at  the  place  of  dastinatioii,  either  to  the  oon- 
sigpee,  or  to  his  authorized  agent;  but,  in  the  case  of  railroad  companies,  hj 
universal  custom,  personal  delivery  to  the  consignee  or  his  agent  is  not  requirecL 
8.  A  N.  Ala.  R  R.  Co.  «.  Wood,  410. 

60.  As  to  the  necessity  of  notice  to  the  consignee,  of  the  arrival  of  the  goods 
at  the  place  of  destination,  there  is  a  conflict  in  the  authorities;  but  the  prepon- 
derence  of  the  decisions,  contrary  to  the  ancient  rule,  absolves  railroad  com- 
panies from  the  duty  of  giving  special  notice.    lb. 

61.  Where  a  railroad  comnan]^  lias  an  agent  or  depot  at  the  place  of  destina- 
tion, the  rule  governing  its  liability,  both  as  a  common  carrier  and  as  a  ware- 
houseman, for  goods  received  for  transportation,  is  correctly  stated  in  the  case 
of  Ala.  &  Tenn.  Rivers  R  R  Go.  c.  Kidd,  85  Ala.  209.    Ibid. 

68.  A  railroad  company  is  not  required  by  law  to  keep  a  warehouse  or  depot 
at  every  station  along  the  line  of  its  road,  and  may  lawfully  stipulate,  either  ex- 
pressly or  by  implication,  that  it  will  assume  no  liability  as  a  warehouseman  st 
a  "flaff  station,"  where  it  has  no  depot  or  agent;  and  when  the  consignee  is  fully 
Advised,  at  the  time  of  shipment,  that  the  company  has  no  depot  nor  agent  at 
such  station,  and  it  is  not  shown  that  the  exigencies  of  its  business  required  that 
it  should  have  an  agent  or  depot  at  that  place,  the  liability  of  the  company  as  a 
common  carrier  terminates  with  the  safe  delivery  of  the  goods  on  the  side  track 
At  that  point,  and  it  assumes  no  liability  as  a  warehouseman.    Ibid. 

68.  The  liability  of  a  common  carrier,  for  goods  received  for  transportation,  is 
not  confined  to  losses  or  injuries  resulting  from  the  negligence  of  himself  and 
his  assents,  but  extends  to  and  includes,  in  the  absence  of  a  special  stipulation 
limiting  it,  every  loss  or  damage  which  is  not  caused  by  the  act  of  Ood,  or  of 
the  public  enemy.    Ibid. 

64.  In  an  action  against  a  common  carrier,  for  a  damage  or  injury  to  goods 
received  by  him  for  transportation,  the  general  rule  is,  the  damage  or  injury 
being  shown,  that  the  onus  is  on  the  carrier  to  show  that  his  liability  terminated 
before  the  loss  or  damage  occurred.    Ibid. 

66.  In  an  action  against  a  railroad  company  as  a  common  carrier,  tor  the  fsll- 
ure  to  deliver  a  quantity  of  com  received  for  transportation,  the  quanti^  re- 
ceived being  a  material  question,  the  person  who  delivered  it  for  the  plaintiff 
having  testified  to  the  quantity,  as  ascertained  from  the  number  of  barrels  and 
the  quantity  of  shelled  corn  measured  out  of  one  barrel,  he  may  state,  as  a  fact 
corroborating  his  measurement  and  calculation,  that  he  afterwards  filled  the 
same  barrel  with  com  out  of  the  same  crib,  and  again  measured  it  out,  with  the 
same  result  as  before.    Ibid. 

66.  A  debtor  who  ships  cotton  through  a  common  carrier  to  his  factor  and 
creditor  for  sale  and  application  to  the  debt,  and  sends  the  bill  of  lading,  may 
afterwards  change  the  shipment  to  another  person  without  making  the  carrier 
liable  to  the  first  consignee.    Chaffe  v.  Miss.  A  Tenn.  R  R  Co.  426. 

€HAXTSB,488. 

See  CONSOUDATIOH. 

1.  Act  fixing  rates  of  freight  or  fare  which  may  be  charged  does  not  impair  ob- 
ligation of  contract  implied  in  charter  by  which  maximum  rates  of  freight  and 
fare  are  fixed.    Georgia  R  A  B.  Co.  v  Smith,  885. 

8.  Where  the  legislature  of  a  State  has  repealed  the  charter  of  a  street  raO- 
road  company,  and  transferred  it  franchises  and  track  to  another,  and  the  co^ 
poration  refuses  to  seek  a  remedy  in  the  courts,  a  stockholder  of  the  company 
will  have  a  standing  in  a  court  of  equity,  who  asks  an  injunction  on  the  ground 
that  the  repealing  statute  impairs  the  obligation  of  a  contract.  Greenwood  «. 
L'nion  Freight  R  R  Co.  526. 

8.  Such  a  statute  does  impair  the  obligation  of  the  contract  of  the  charter, 
unless  there  is  reserved  to  the  legislature  the  right  to  repeal  the  statute  under 
which  the  company  was  organized.    Id. 

4.  In  the  State  of  Massa<musetts  such  a  reservation  becomes  part  of  every  act 
of  incorporation,  by  virtue  of  the  following  language  in  section  41,  chapter  6^ 
of  the  Generid  Statutes,  to  wit:  "Every  act  of  incorporation  paoed  after  the 
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eleventh  day  of  March,  in  the  year  one  thousand  eight  hundred  and  thirty-one, 
shall  be  subject  to  amendment,  alteration,  or  repeal  at  the  pleasure  of  the  Legis- 
lature." Tne  court  here  gives  a  history  of  the  origin  of  this  and  similar  clausea 
of  reservation  in  the  statutes  of  the  States.    Id. 

5.  The  effect  of  the  repeal  of  an  act  of  incorporation  under  such  a  clause  is 
that  the  statute  no  longer  exists,  and  whatever  force  the  law  may  give  to 
transactions  entered  into,  and  which  were  authorized  bv  the  charter  while  in 
force,  the  corporation  can  originate  no  new  transactions  aependeut  on  the  power 
conferred  by  the  charter,  miatever  power  is  dependent  solely  on  the  grant  of 
the  charter,  and  which  could  not  be  exercised  by  unincorportea  private  persons 
under  the  general  laws  of  the  State,  is  abrogated  by  the  repeal  oi;  the  law  which 
granted  these  special  rights.    Id. 

6.  The  rights  of  the  sliareholders  to  the  real  and  personal  property  acquired  by 
the  corporation,  and  rights  of  contract  and  choses  in  action,  are  not  destroyed  by 
such  repeal;  and  if  the  legislature  has  provided  no  specific  mode  of  enforcing 
and  protecting  such  rights,  the  courts  will  do  so  by  the  means  within  their 
power.    Id. 

7.  If  the  repeal  of  the  old  corporation  was  within  the  power  of  the  Massachu- 
setts Legislature,  it  could  charter  a  new  one,  and  confer  the  same  powera  on  it 
as  the  former  haid  possessed,  and,  so  far  as  the  property  or  franchises  of  the  old 
company  were  necessary  to  the  public  use,  it  could  authorize  the  new  corporation 
to  take  them  on  making  due  compensation  therefor.    Id. 

•.  When  the  interpretation  of  a  charter  is  doubtful,  that  construction  is  to  be 
given  to  it  which  is  most  favorable  to  the  public,  provided  it  be  equaUy 
reasonable.    Central,  etc.,  R  R  Co,  e.  People,  546. 

9.  It  is  competent  for  the  commonwealth,  through  its  courts,  to  waive  a  for- 
feiture of  a  charter^  and  it  is  generally  its  duty  to  do  so  when  the  infraction  of 
its  provisions  is  not  willfuL    Id. 


See  Baooagb,  1,  9. 

COVHSOOTG  UMEB,  8M,  SM.  See  Bagoaob,  1,  8. 

Bill  of  Ladino,  8. 

1.  A  railroad  company  receiving  and  receipting  goods  for  transportation  to  a 
point  beyond  the  terminus  of  its  road  is  not  to  be  understood  as  undertaking  to- 
carry  the  goods  beyond  sudi  termintis,  unless  there  is  an  express  promise  to  that 
effect.    Detroit  and  Bay  City  R  R  Co.  «.  McEenize,  15. 

S.  But  if  the  company  receipts  the  goods  to  be  transported  to  a  point  beyond 
its  line  for  a  definite  sum  named,  and  the  consignor  is  charged  a  larger  sum 
therefor,  the  receipting  company  is  responsible  to  the  consignor  for  the  excess. 
Id. 

S.  In  an  action  to  recover  such  excess,  a  variance  in  describing  the  defend- 
ant's undertaking  as  one  for  the  carriage  of  the  goods  for  the  whole  distance,  is 
immaterial.    Id. 

4.  A  common  carrier,  who  receives  freight  for  transportation  over  his  own 
route  and  the  lines  of  other  carriera,  cannot  bind  such  other  carriera  as  to  the 
rate  to  be  charged  for  transportion,  unless  there  is  an  agreement  to  that  effect 
between  them.  And  such  other  carriers  will  not  be  held  to  have  impliedly  as- 
sented to  the  rates  charged  by  the  first  carrier,  if,  in  receiving  freight  to  be  ship- 
ped over  their  routes  under  a  bill  of  lading  issued  by  the  first  carrier,  they  dis- 
cover that  the  articles  shipped  are  of  a  different  character  than  those  named  in 
the  bill  of  lading,  and  upon  which  the  rates  are  higher  In  such  case  they  can 
transport  thegc^s  to  their  destination  and  charge  and  collect  the  increased  rate. 
Sumner e.  Southern  R.  R  Ass'n.,  18. 

5.  The  general  freight  agent  of  a  railroad  has  no  power  to  fix  the  rate  over 
other  connecting  lines  of  railway;  and  an  agreement  between  two  connecting 
railroad  companies  to  transport  freight  will  not  have  the  effect  to  make  them 
joint  oontracten  or  parties.    Hill «.  Burlington,  etc.,  R  R  Co.  21. 
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6.  The  mere  announcement  of  the  rate  for  freight  by  the  general  agent  of  a 
connected  railroad  will  not  operate  as  a  guarantee  to  the  ahipper  of  goods  on  tiie 
connected  line.    Id. 

7.  Among  connecting  carrier  lines  the  common  law  duty  of  each  road  is  only 
to  safely  carry  over  its  own  route  and  safely  deliver  to  the  next  carrier.  Michi- 
gan Central  K.  Co.  «.  Myrick,  25. 

8.  Each  road  may,  however,  extend  its  liability  over  the  whole  route  by  spedai 
contract;  but  such  contract  must  be  proved  by  clear  and  satisfactory  evidence, 
and  will  not  be  inferred  from  doubtful  expressions  or  loose  language.    Id. 

9.  The  form  of  receipt  in  the  case  at  bar  construed  not  to  be  a  contract  to 
carry  beyond  the  end  of  the  line  of  the  carrier  giving  it.    Id. 

10.  The  receipt  of  goods  for  a  place  named  beyond  the  road  of  the  company, 
the  posting  of  through  rates  in  its  depots,  and  the  agreement  that  the  receipt 
might  be  exchanged  for  a  through  bill  qt  lading,  do  not  prove  an  assumption  of 
liability  beyond  its  line.    Id. 

11.  A  railroad  oompan^r  receiving  goods  for  transportion  may  contract  to 
carry  them  bevond  the  limits  of  its  own  road  and  of  the  State  in  whieh  it  is 
chsrtered,  and  may  assume  all  the  responsibilities  incident  to  such  an  undertak- 
ing. In  the  absence  of  such  contract,  it  is  only  liable  for  the  extent  of  its  own. 
route  and  the  safe  storage  and  delivery  to  the  next  carrier.  Lindley  o.  Ridi- 
mond,  etc.,  R  Co.  81. 

15.  The  R.  and  D.  R  Co.  gave  a  through  bill  of  ladine  for  certain  fruit  trees 
to  be  transported  over  the  Piedmont  Air  Line.  The  bul  of  lading  contuned 
clauses  exempting  the  company  from  all  liability  except  on  its  road,  and  in  case 
of  injury  or  aelay  restricting  the  right  of  action  so  that  it  should  be  only  as 
against  that  road  whereon  the  injury  or  delay  occurred.  The  Piedmont  Air 
Lme  consisted  of  three  connecting  roads  operated  by  the  R  and  D.  R  Co.,  but 
the  line  proper  of  said  company  constituted  no  part  of  it.  The  Isst  of  said 
above-mentioned  three  connecting  roads  received  the  trees  in  good  time  and 
delivered  them  fifteen  days  after  in  a  damaged  condition.  There  was  no  evidence, 
except  as  above,  to  show  upon  which  road  the  damage  occurred.  In  an  action 
by  tne  shipper  against  the  R  and  D.  R  Co.  to  recover  damages  for  the 
loss : 

Eeld,  That  the  terms  of  the  bill  of  lading  could  not  be  held  to  exempt  the 
defendant  for  liability  for  the  loss  occasioned  by  detention  on  tbe  roads  operated 
by  it  Hdd,  further,  that  the  delivery  in  bad  condition  by  the  last  of  the  lines 
connected  with  the  defendant  into  whose  hands  the  goods  came  constituted  pri* 
ma  facie  evidence  of  default  on  the  part  of  defendant    Id. 

18.  The  measure  of  damages  in  the  above  case  was  the  difference  between  the 
market  value  of  the  goods  at  the  time  when  they  ought  to  have  been  delivered 
and  the  market  value  when  they  were  in  fact  delivered,  if  in  equally  good  con* 
dition,  and,  if  not,  with  an  increase  to  the  extent  of  the  deterioration  resulting 
from  the  unnecessary  delay  in  forwarding.    Id. 

14.  Railroad  companies  have  the  power  to  contract  to  carrv  soods  beyond 
their  own  line,  and  where  they  enter  such  contract  they  will  be  liable  as  a 
common  carrier  throughout  the  whole  transit  Cummins  v.  Dayton,  etc.,  R. 
Co.  86. 

16.  Three  railroad  companies  whose  lines  formed  a  continuous  road  between 
X  and  Y,  held  themselves  out  to  the  public  as  having  formed  a  combination  for 
the  transportation  of  goods  on  the  entire  route.  A  and  X  shipped  goods  wiUi 
one  of  the  companies  Addressed  to  B  at  Y,  and  took  a  receipt  whereby  the  com- 
pany  undertook  to  forward  as  per  directions.  Said  receipt  contained  numerous 
provisions  limiting  liabiliU-,  and  provided  that  all  the  carriers  transporting 
the  property  as  a  part  of  the  through  line  should  be  entitled  to  all  the  excep- 
tions and  conditions  therein  mentioned,  ffeldy  that  said  carrier  had  contracted 
to  carry  the  goods  through  to  Y,  and  was  liable  for  a  loss  occurring  in  conse* 
ouence  of  delay  in  said  transit  although  the  same  occurred  beyond  its  own 
line.    Id. 

16.  Cotton  was  forwarded  from  Louisiana  to  be  delivered  in  Providence,  R 
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L,  "rates  guaranteed  to  Providence."  By  the  error  of  some  intermediate  car- 
rier the  destination  Providence  was  changed  to  Chicopee,  Mass.,  whence,  by  the 
owoer's  direction,  the  P.  and  W.  R  R  Co.,  after  paying  chareee  brought  it  to 
Providence.  The  owner  refused  to  refund  to  the  P.  and  W.  R  R.  Co.  its 
charges  for  freight  paid  and  replevied  the  cotton. 

Wd,  that  the  P.  and  W.  R  R.  Co.  had  a  lien  on  the  cotton  for  its  freight  and 
charges  for  back  freight  paid.    Yaughan  «.  Providence,  etc.,  R  Co.  41. 

17.  Sending  the  cotton  to  Chicopee  raised  the  freight  above  the  amount  guar- 
teed  by  the  first  carrier. 

Mela,  that  for  this  the  owner  might  have  his  action  against  such  first  carrier, 
or  against  the  carrier  bv  whose  error  the  cotton  was  sent  to  Chicopee.    Id. 

!••  By  delivery  to  the  carrier  in  Louisiana  the  owner  made  each  successive 
carrier  his  agent  for  forwarding  the  cotton.    Id. 

19.  Where  an  action  for  an  injury  to  goods  transported  bv  successive  carriers 
is  brought  against  one  of  them,  it  is  error  to  charge  that  if  the  goods  were  deliv- 
ered in  good  order  to  the  first  carrier,  it  is  inferable,  in  the  abs^ce  of  evidence, 
that  thev  continued  so  until  received  by  the  defendant.  Marquette,  etc.,  R  R 
Co.  «.  Kirkwood,  85. 

90.  The  P.  and  W.  Railroad  Companjr  received,  paid  the  freight  charges  on 
certain  lots  of  cotton  shipped  from  Louisiana  to  Providence,  forwarded  and  de- 
livered the  cotton  to  the  consignees.  On  delivery  the  cotton  was  found  to  be 
badly  damaged  by  water,  and  the  consignees  claimed  he  ri^t  to  recoup  the 
damage  from  the  bill  of  freight  and  charges  of  the  P.  and  W.  R  R  Co.  Knight 
«.  Providence,  etc.,  R  R  Co.  90. 

81.  It  appeared  that  the  P.  and  W.  R  R  Co.  was  not  associated  with  the  pre- 
ceding carriers,  and  it  did  not  appear  where  on  the  lines  of  transit  the  damiage 
occuired.    Held,  that  the  recoupment  could  not  be  allowed. 

89.  A  carrier  receiving  goods  marked  for  delivery  beyond  the  end  of  his  line 
IB,  in  the  absence  of  a  special  agreement,  only  responsible  for  safe  carriage  over 
his  line  and  safe  delivery  to  the  next  carrier.    Id. 

23.  When  several  independent  carriers  successively  receive  goods  for  catriaffe, 
each  is  entitled  to  demand  payment  in  advance,  or  to  a  lien  on  the  goods  for 
the  carriage  price.    Id. 

94.  In  such  cases  each  road  is  by  mercantile  custom  entitled  to  pay  the  back 
charges  and  to  a  lien  on  the  goods  for  such  charges,  and  for  its  own  carriage 
price.    Id. 

86.  If  goods  received  from  a  prior  carrier  are  apparently  in  good  order,  a  car- 
rier is  not  obliged  to  open  the  packages  for  further  examination,  but  has,  for 
the  back  charges  paid,  a  lien  on  the  goods.    Id. 

86.  After  some  parcels  had  been  delivered  to  the  consignees  by  the  P.  and  W. 
R  R  Co.  and  found  damaged  they  directed  the  Co.  to  receive  no  more  parcels 
of  the  lot. 

Held,  that  after  such  direction  the  company  had  no  authority  to  receive  the 
other  parcels,  or  to  pay  any  back  freight  upon  them.    Id. 

87.  An  association  of  carriers  to  regulate  the  price  of  ft^ight,  with  provisions 
prohibiting  the  members  from  enga^ng  in  similar  business  out  of  tne  associa- 
tion, has  a  tendency  to  increase  the  price  of  carriage  and  to  suppress  competi- 
tion,  and  is  therefore  illegaL  Denver,  etc,  R  R  Co.  «.  Atchison,  etc.,  R.  R 
Co.  874.  ^ 

89.  Railroad  companies  have  a  right  to  unite  in  continuous  lines  for  greater 
facilities  in  the  transportation  of  goods  and  passengers,  but  any  agreement  that 
a  railroad  company  shall  at  a  certain  terminus  refuse  or  discriminate  against 
freight  which  comes  to  It  over  other  than  its  connecting  line  is  void  as  against 
public  policy.    Id. 

89.  When  several  carriers  unite  to  complete  a  line  of  transportation,  and  re- 
ceive goods  for  freight  and  give  a  through  bill  of  lading,  each  carrier  is  the 
agent  of  all  the  others  to  accomplish  the  carriage  and  delivery  of  the  goods, 
and  is  liable  for  any  damage  to  them,  on  whatever  part  of  the  line  the  damage 
is  received.    Texas  &  Pac.  R  R  Co.  «.  Fort,  899;  8ame  v.  Feiguson,  895. 
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1.  Where  two  companies  ooneolidate,  the  charter  of  one  not  being  repealed^ 
the  new  company  takes  the  old  load  burthened  with  the  restrictions  as  well 
as  protected  by  the  terms  and  conditions  of  the  cliarler.    Hawkina  «.  Smalls 

S.  The  South  Georgia  and  Florida  Railroad  Company,  having  received  all  it 
stipulated  for.  and  having  incorporated  its  stock  with  that  of  the  Albany  and 
Gulf  Railroad  Company,  by  accepting  the  stock  of  that  company  in  Jien  of 
issuing  its  own  stock,  and  being  in  fact  amalgamated  therewitn  so  far  as  the 
road  in  question  is  concerned,  has  no  ground  to  complain  that  the  terms  of  the 
contract  have  not  been  fulfilled  by  the  Atlantic  and  Gulf  Railroad  Company. 
It  has  lost  nothing.  It  has  not  incurred  any  liability  which  is  not  protected  by 
first  liens  on  the  road,  the  priority  of  which  is  conceded  by  all  paruea.  Branca 
e.  Jessup,  558. 

OOV8TIT17TIOVAL  LAW. 

1.  An  act  imposing  a  penalty  for  allowing  freight  to  remain  unshipped  iat 
more  than  five  days  after  receipt  thereof  is  not  unconstitutionaL  Whit&cssd  e. 
Wilmington,  etc.,  R.  R  Co.  168. 

5.  Where  the  Constitution  of  a  State  authorises  the  (General  Assembler  to 
regulate  railroad  freight  and  passenger  tariffs  and  to  prevent  unjust  discrimina- 
tion, and  to  require  reasonable  and  lust  rates  of  freight  and  passenger  tariff,  a 
law  passed  by  such  assembly  establishing  a  board  of  railroad  commissioners 
and  authorizing  them  to  make  reasonable  and  just  rates  of  freight  and  pas- 
senger tariff,  of  which  a  schedule  should  be  made  for  each  railroad  in  the 
State,  and  providing  adequate  penalties  for  the  enforcement  of  the  rules  and 
regulations  of  such  commission,  such  an  act  will  not  be  regarded  as  unconsti- 
tutional as  a  delegation  of  l^islative  powers.  Georgia  R  ft  B.  Co.  e.  Smith, 
885. 

8.  Where  the  charter  of  a  railroad  corporation,  which  grants  the  company 
exclusive  privileges,  establishes  a  maximum  freight  and  passeneer  rate,  such  a 
providon  does  not,  in  yiew  of  the  maxim  whi<£  requires  a  strict  construction 
of  a  charter  granting  exclusive  privileges,  confer  upon  such  railroad  company 
a  vested  right  to  charge  any  rate  less  than  such  nuiximum,  and  an  act  estab- 
lidiing  a  n&road  commission  and  authoriadng  them  to  establish  a  schedule  of 
freight  and  passenger  rates,  and  requiring  all  railroad  companies  to  conform 
thereto,  does  not  impair  the  obligation  of  any  contract  contained  in  such  char- 
ter.   Id. 

4.  The  provision  of  the  State  Constitution  of  New  York  (Art.  8,  §  18)  pro* 
hibiting  legislation  authorizing  the  *' construction  or  operation  of  a  street  rail- 
road," except  in  the  cases  specified,  is  prospective  in  its  operation,  and  bss  na 
reference  to  or  effect  upon  previously  existing  laws.  State  9.  Brooklyn,  etc, 
R  R  Co.  i54. 

6.  Accordingly,  hM,  that  said  provision  did  not  affect  the  provision  of  the 
Railroad  Act  of  1889  (§  1,  chap.  218,  Laws  of  1889)  authorizing  railroad  cor- 
poretions  to  contract  with  other  like  corporations  "for  tlie  use  of  their  re- 
spective roads;  and  that  a  contract  between  a  railroad  company  wbich  had  ac- 
quired the  right  and  had  constructed  and  was  operating  a  road  over  Atlantic 
avenue  in  the  city  of  Brooklyn,  and  the  defendant,  by  which  the  latter  was 
authorized  to  run  its  trains  over  the  road  of  the  former  on  said  street,  was  not 
forbidden  by  said  constitutional  provision.    Id. 

6.  A  railroad  company  relinquished  its  right  to  use  steam  power  in  considers- 
tion  of  a  sum  assessed  on  properties  benefitted.  Subsequently,  in  1876,  an  act 
was  passed  authorizing  the  sala  company  to  use  steam  power  in  running  its  csis 
on  a  certain  avenue. 

Beid,  that  said  act  of  1876  was  not  violative  of  the  provision  of  the  New  York 
Constitution  which  prohibits  the  passage  of  any  private  or  local  bill  granting 
**  any  exclusive  privilege,  immunity  or  frencliise  whatever."    Id. 

7.  Also  hM,  that  the  question  whether  an  act  is  violative  of  the  constitutional 
prohibition  against  legislation  impairing  the  oblif^ation  of  contracts,  cannot  be 
presented  in  actions  brought  by  the  Btate  against  defendants  to  which  the 
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assessed  land-owners,  who  alone  have  such  contract  rights,  if  any  exist,  are  not 
parties.    Id. 

••  It  is  the  duty  of  this  court  to  determine  a  constitutional  question  only 
when  it  is  directly  and  necessarily  involved  in  the  issue  to  be  determined.    Id. 

9.  It  seems  that  it  is  only  when  some  person  attempts  to  resist  the  operation 
of  an  act  claimed  b^  him  to  impair  the  obli^tion  of  a  contract,  and  calls  in 
the  aid  of  the  Judicial  power  to  pronounce  it  void  as  to  him,  his  property  ov 
rights,  that  the  objection  of  unconstitutionality  can  be  presented  and  sus- 
tained.    Id. 

10.  A  State  statute  requiring  railroads  to  draw  the  cars  of  other  corporations 
as  well  as  their  own,  at  reasonable  times  and  for  a  reasonable  compensation, 
to  be  agreed  upon  by  the  parties  or  fixed  by  the  railroad  commissioner,  does 
not  connict  with  the  constitutional  provision  that  Congress  shall  have  power 
to  regulate  commerce  between  the  States.  Rae.  v.  Grand  Trunk  R  K.  Co. 
470. 

11.  A  general  law  in  Massachusetts  provides  that  every  act  of  incorporation 
shall  be  subject  to  amendment,  alteration  or  repeal  at  the  pleasure  of  the  Legis- 
lature,  A  statute  which,  under  this  power,  repeals  an  act  of  incorporation, 
and  at  the  same  time  creates  a  new  one  with  similar  powers,  the  use  of  which 
requires  the  exercise  of  the  right  of  eminent  domain,  is  not  in  conflict  with  the 
Constitution  of  the  United  States  if  it  provides  for  compensation  for  the  prop- 
erty of  the  extinct  corporation  so  taken  by  the  new  one.  Greenwood  v.  Union 
Freight  R.  R.  Co,  626. 

12.  It  seems  that  under  the  constitution  of  Colorado,  so  much  of  any  act  as 
is  not  directly  ^rmane  to  the  subject  expi-essed  in  the  title,  is  without  force. 
That  the  provision  of  the  constitution  is  a  mandatory  declaration  of  an  essen- 
tial condition  to  the  validity  of  legislative  enactments.  Central,  etc.,  R.  R.  Co. 
«.  People,  646. 

COHSTSXrCTIOH. 

Promissory  note  construed  given  in  aid  of  construction  of  a  railroad.  Stowell 
9.  Stowell,  698. 

OOVTBACT,  26,  48,  64,  69,  86,  464,  484. 

See  Cabbieb  8, 11,  22;  Constitutional  Law  6;  Contbaotob  1 ;  Mails. 

1.  Contract  to  build  wall  not  enforced  by  mandamus.  State  «.  Paterson,  etc., 
R.  R.  Co.  184. 

9.  Ellerman,  by  contract  with  the  city  of  New  Orleans,  became  the  lessee  of 
all  the  public  wharves  owned  by  the  city  for  a  period  of  near  five  years,  with  all 
the  rights,  privileges  and  franchises  of  the  city  in  regard  to  said  wliarves.  The 
legislature  having  authorized  the  railroad  company  to  construct  a  wharf  of  its 
own  for  the  accommodation  of  vessels  doing  business  in  connection  with  its  road, 
that  company  permitted  other  vessels  to  use  the  wharf,  for  which  it  charged  com- 
pensation. On  a  bill  filed  by  Ellerman  to  enjoin  the  use  of  appellant's  wharf 
this  court  hdd:  That  Ellerman  had  no  such  exclusive  right  by  his  contract  with 
the  city  to  have  all  vessels  land  at  the  wharves  leased  by  him  from  the  city  and 
pay  him  for  so  doine,  as  would  enable  him  to  sustain  bis  suit.  New  Orleans, 
etc.,  R  R.  Co.  «.  Ellerman,  144. 

8.  Where  parties  make  and  sign  a  memorandum  of  agreement  with  the  under- 
standing that  a  formal  contract  embracing  the  same  stipulations  is  thereafter  to 
be  written  out  and  executed,  if  they  afterward  act  upon  the  memorandum  it  will 
be  treated  as  a  valid  and  binding  contract,  though  never  written  out  in  a  formal 
manner.    Riggins  v.  Missouri  River,  etc.,  R.  R.  Co.  242. 

4.  If  rescission  be  relied  upon  as  a  defence  to  a  contract,  it  must  be  specially 

S leaded.    Proof  of  the  fact  will  not  be  admitted  under  a  pleading  which  only 
enies  the  making  of  the  contract  and  avers  a  breach  of  it.    Id. 

9.  When  payment  of  fare  is  condition  precedent  to  passage  of  title.  Evans- 
Yille,  etc.,  R.  K.  Co.  v,  Erwin,  262. 

9,  The  assumption  by  one  lailroad  of  the  debts  of  another  and  the  purchase  of 
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a  majority  of  its  Btocka,  bonda,  aad  equipment^  is  Toid  as  against  public  policy. 
Eckins  «.  CamdeD,  etc,  R  R  Go.  590. 

7.  When  property  iaoonTeyed  to  trustees  in  trust,  for  the  b^iefitof  a  railroad 
company,  under  a  contract  wliich  is  contrary  to  public  policy,  and  illegal,  a 
court  of  equity  will  not  aid  either  party  in  any  effort  be  may  make  to  reap  the 
benefits  which  may  flow  from  such  illegal  contract.  8t  Louis,  etc.,  R.  R  Go. 
9.  Mathers,  600. 

8.  So,  where  the  owner  of  lots  conyeyed  the  same  in  trust,  for  the  benefit  of  a 
railroad  company,  in  consideration  of  the  illegal  agreement  of  the  company  not 
to  establish  any  depot  or  station  within  three  miles  of  a  certain  place  on  its  road, 
and  the  trustree  afterward  reoonye^ed  the  property  back  to  the  crantor,  it  was 
hM,  that  the  company  could  not  maintain  a  bill  to  liaye  the  lotssoki  for  its  bene- 
fit, and  haye  the  same  again  conyeyed  to  a  trustee  for  its  benefit,  nor  could  it 
claim  the  right  to  haye  uie  taxes  paid  on  the  lots  made  a  charge  Uiereon  for  its 
reimbursement.    Id. 

9.  In  determining  whether  a  contract  is  Ul^al,  the  entire  contract  on  both 
sides  will  be  considered,  and  if  the  consideration  is  illegal,  no  part  of  it  will  he 
enforced.    One  part  csn  not  be  disr^arded  and  the  other  enforced.    Id. 

COVTBACTOE. 

1.  If  a  railroad  company  let  a  contract  to  construct  a  road  to  a  firm,  and  that 
firm  sub-lets  the  contract  to  another  firm,  which  does  a  large  amount  of  work, 
and  the  first  firm  fails  and  does  not  pay  the  sub-contractors,  and  the  railroad 
company  to  induce  the  sulMX>ntractor8  to  go  on  with  the  work  agrees  to  pay  to 
them  the  debt  of  the  contractors,  such  agreement  is  founded  on  a  yalid  oousidlera- 
tion  and  is  binding.    Ghapman  «.  Pittsburg,  etc.,  R  R  Go.  484. 

t.  Where  contractors  buildine  road  haye  accepted  stock  in  payment,  they  are 
estopped  from  questioning  yaliaity  of  mortgage  given  upon  the  road.  Branch 
«.  Jesup,  558. 

OWTXIBirTOBT  vxeuuvGS. 

Bee  Nboligbncb  (coktribxttoby). 

OOBPOEATIOH. 

1.  The  franchises  to  build  or  own  and  manage  a  railroad,  and  to  take  tolls 
thereon,  are  not  necessarily  corporate  ri^ts,  anofmay  be  assigned;  but  the  tnn- 
chiBe  to  form  or  be  a  corporation  and  act  in  a  corporate  capacity  is  legislatiye, 
and  not  the  subject  of  sale  or  transfer  except  by  some  positiye  proyision  of  stat- 
ute law  pointing  out  the  mode  of  transfer.    Rogan  et  al.  «.  Aiken,  201. 

S.  The  bill  alleged  that  a  particular  railroad,  with  all  its  property,  effects  and 
franchises,  was  sM  under  tne  proceedings  by  the  State  against  delinquent  rail- 
roads, and  subseauently  resold  by  the  purchaser  to  an  individual  named,  and  by 
him  to  the  dcfenaant,  who  had  continued  to  operate  the  road  under  the  charts 
of  the  original  corporation,  and  had  charged  and  received  from  the  compUdnaots 
excessive  freight.  Beid,  upon  demurrer,  that  the  defendant  was  not  the  corpora- 
tion, and  that  the  bill  was  properly  filed,  ag^ainst  him  as  an  individual.    Id. 

8.  Where  a  railroad  is  bought  in  at  Judicial  sale  and  the  purchasers  organize  a 
new  corporation,  the  old  company  is  not  liable  for  the  operation  of  the  road  be- 
tween the  time'of  the  sale  and  the  organization  of  the  new  company,  unless  its 
possession  be  affirmatively  shown.    Pittsburg,  etc.,  R  R  Go.  v.  Fierst,  487. 

4.  The  provisions  of  the  Railroad  Acts  of  New  York  (§  1,  chap.  282,  Laws  of 
1854;  §  1,  chap.  409,  Laws  of  1878;  §  1,  chap.  710,  Laws  of  1^)  authorizing 
the  puTchasen  on  foreclosure  sale  of  the  {Mroperty  and  franchises  of  a  railroad 
corporation  to  organize  a  new  corporation  for  the  purposes  of  the  transfer,  do 
not  prevent  a  sale  or  transfer  by  such  a  purchaser  to  a  corporation  already  exist- 
ing and  capable  of  holding  tlie  property  and  exercising  the  frendiises;  the 
authority  so  ^ven  by  said  {Hrovisions  was  intended  to  meet  a  case  where  there  is 
no  such  existing  corporation.  It  is  not  essential  for  the  purchasing  oompany  to 
file  a  map  of  the  line  thus  acquired  where  it  is  already  constructed.  State  e. 
Brooklyn,  etc.,  R  R  Go.  454. 
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6.  A  railroad  corporation  may  have  an  existence  In  more  than  one  state,  if 
chartered  or  licensed  to.  build  its  road  in  more  than  one  state.  Honon  v.  Bait, 
and  Ohio  R  R  Co.  496. 

6.  The  Baltimore  and  Ohio  Railroad  Company  is  a  domestic  corporation  of 
this  State  and  liable  to  be  sued  here;  and  the  court  will  take  Judidal  cognizance 
of  that  fact.    Id. 

7.  An  insolvent  corporation  had  been  in  the  hands  of  this  court  since  1870, 
and  its  railroad  operated  through  a  receiver  appointed  by  the  chancellor.  The 
injunction  restraining  the  managers  of  the  corporation  from  interfering  with  or 
exercisine  the  f  randbises  of  the  company  was  modified  in  order  to  allow  the 
stockholders  to  hold  an  election  for  directors,  and  thereunder  certain  stockhold- 
ers made  a  written  application  to  the  existing  board  of  directors  to  order  an  elec- 
tion of  new  directors,  at  the  time  designated  by  the  by-laws  for  holding  such 
annual  election.  This  the  directors  refused  to  do.  On  application  to  the  chan- 
cellor, hM  that  he  might  order  an  election  of  directors  by  the  present  stock- 
holders, and  so  ordered;  such  election  to  conform  as  nearly  as  possible  to  tlie 
requirements  of  the  by-laws  of  the  company.  Lehigh  Coal  and  Nav.  Co.  «.  Cen- 
tral R.  R  Co.  of  N.  J.  512. 

•.  A  railroad  company  having  completed  a  railroad,  and  being  engaged  in 
operating  it,  must  be  deemed,  in  suits  brought  by  it,  a  corporation  de  facto,  and 
a  private  individual  thus  sued  cannot  contest  its  legal  organization.  Wilcox  e. 
Toledo,  etc.,  R  R  Co.  618. 

9.  When  a  railroad  company  has  the  ri^^t  of  constructing  a  particular  line  of 
railroad,  with  general  power  to  purchase  all  kinds  of  property,  of  whatever  na- 
ture or  kind,  it  may  purchase  from  another  company  a  road  constructed  upon 
that  line,  if  the  latter  company  had  power  to  sell  and  dispose  of  the  same. 
Branch  «.  Jesup,  558. 

10.  As  a  general  rule,  a  corporation  cannot  disi>08e  of  its  franchises,  nor  a  rail- 
road companv  its  road,  without  legislative  authority;  but  in  this  case  it  was  hM 
that  the  legislative  authority  existed.    Id. 

11.  The  directors  of  a  railroad  company,  without  any  authority  either  by 
statute  or  charter,  passed  a  resolution  to  assume  certain  debts  and  to  buv  a  ma- 
jority of  the  stock  and  bonds  and  the  equipment  of  a  rival  railroad.  The  reso- 
lutions also  provided  for  the  calling  of  a  special  meeting  of  the  stockholders  to 
TOte  upon  the  matter,  and  it  was  not  to  be  carried  out  without  thdr  approval. 
JSM,  uat  the  proposed  purdiase  was  ultra  vires,  and  hence  could  not  oe  exe- 
cuted even  if  ratified  by  the  stockholders.  Elkins  e.  Camden  and  Atlantic  R 
R  Co.  590. 

IS*  That  it  was  void  and  ^inst  public  policy,  in  that  its  object  was  to  pre- 
vent lawful  competition.    Id. 

18.  That  it  could  be  enjoined  upon  the  application  of  a  single  stockholder  of 
the  purchasing  company,  and  that  the  fact  that  such  stockholder  had  obtained 
his  stock  after  the  passage  of  the  resolutions,  and  with  the  avowed  design  of 
preventing  its  consummation,  would  not  affect  his  right  to  relief.    Id. 

14.  When  corporation  is  liable  on  contracts  entered  into  with  promoters. 
Little  Rock,  etc.,  R  R  Co.  v.  Perrv,  610. 

16.  A  corporation  is  bound  only  by  its  own  contracts,  and  not  by  those  of  the 
individual  members  in  their  private  capacity.    Id. 

16.  The  State  alone  can  set  up  and  take  advantage  of  the  incapacity  of  a  cor- . 
poration  under  its  charter  to  purchase  and  hold  the  stock  of  another  corporation. 
Jiatthews  e.  Murchison,  608. 
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BAMAOS,  60, 105, 84a 

See  Oabbibr,  88;  Byidbngb,  8;  Ticnrr,  6. 

I.  Ab  to  damaffes  for  delay  in  the  transportation  of  goods  where  delay  ia 
{Mrtly  not  the  f aiut  of  the  earner.  Detroit  and  Bay  City  R.  R  Go.  «.  McKen- 
sie,  15. 

8,  Measure  of  damages  where  ^oods  are  unduly  detained  in  course  of  transit 
and  in  consequence  become  deteriorated  in  value.  lindley  «.  Richmond,  eta, 
R  R  Co.  81. 

••  In  a  suit  to  recover  damages  for  the  loss  or  destruction  of  family  portraits, 
which  have  no  market  value,  the  Jury  may  look  to  their  original  cost  and  to 
the  probable  cost  of  reproducing  and  replacing  the  same.  Houston  and  T.  C. 
R  R.  Co.  «.  Burke,  59. 

4.  In  an  action  of  trover  against  a  carrier  for  misdeliveiy  of  goods,  the  meas- 
ure of  damages  is  the  market  value  at  the  time  of  the  conversion  less  the  freight, 
with  interest.     Forbes  «.  Boston  and  Lowell  R.  R  Co.  76. 

5.  Where  an  injury  is  wantonly  and  willfully  inflicted,  the  lury  may,  in  addi- 
tion to  the  actual  damages  sustained,  visit  upon  the  wrongdoer  vindictive  or 
punitive  damages,  by  wav  of  punishment  for  the  wrongful  act,  but  the  party  is 
not  "entitled  to  such  damages  as  a  matter  of  right,  and  it  is  error  to  so  in- 
struct, in  any  case.  Whether  the  partv  may  have  such  damages  rests  largely 
in  the  discretion  of  the  lury,  under  all  the  circumstances,  and  they  should  be 
left  free  to  exercise  their  judgment  in  this  respect.  Wabash,  etc.,  R  R  Co.  «. 
Rector,  264. 

6.  A  principal  is  not  liable  for  the  unauthorized  malicious  act  of  his  agent 
in  exemplary  damages*  unless  he  ratifles  the  act.  Chdveston,  etc,  R  R  Co.  v. 
Donahoe,  f^. 

7.  Where  goods  are  lost  by  a  carrier  the  owner  cannot  recover  damages  for 
the  consequences  of  the  loss  as  distinguished  from  the  loss  itself.  Mulen  v. 
Brasch  &  Co.  896. 

8.  Where  a  carrier  loses  goods  the  measure  of  damages  is  the  market  value  of 
the  goods  at  their  destination,  with  interest  from  the  time  they  should  have  been 
delivered.  A  loss  in  the  consignee's  general  business  in  consequence  of  special 
circumstances  unknown  to  the  carrier  ihaking  the  failure  of  the  ^oods  to  arrive 
of  peculiar  moment,  is  not  a  ground  for  recovery.  Bait  and  Ohio  R  R.  Co. «. 
Pnmphrey,  881. 

9.  Measure  of  damages  in  case  of  expulsion  of  passenger  improperly  holding 
non- transferable  ticket.    Post «.  Chicago,  etc,  R  R  Co.  845. 

10.  The  plaintiff,  on  the  facts  stated  and  proven,  may,  in  Tennessee,  recover 
whatever  damages  he  may  be  entitled  to,  whether  his  action  sounds  in  tort  or  ez 
contractu,  all  forms  of  action  having  been  abolished  by  the  Code.  Hall «.  Mem- 
phis, etc.,  R  R  Co.  848. 

II.  In  an  action  against  a  railroad  company  by  a  passenger  upon  one  of  its 
passenger  trains  for  damages  received  by  the  plaintin  in  an  accident  alleged  to 
have  been  occasioned  by  the  company's  wanton  disregard  of  its  legal  obligations, 
and  bv  its  gross  negligence  in  running  its  train,  the  court  tr3ring  the  cause  per- 
mitted the  counsel  for  the  plaintiff  to  read  to  the  jury  the  following  quotation 
from  Redfield  on  Carriers,  viz. :  "  Section  580.  The  truth  is,  that  common 
juries,  with  the  highest  instincts  of  justice,  have  always,  in  our  country,  been 
accustomed  to  view  the  matter  of  railway  responsibility  for  passenger  transpor- 
tion  in  the  light  of  hic^her  and  fuller  responsibilitv  than  either  the  courts  or 
the  profession,"  etc.  Sm,  error  sufficient  to  entitle  defendant  to  a  new  triaL 
Houston,  etc,  R  R  Co.  v.  Nichols,  861. 

IS.  A  charge  that  would  tend  to  limit  a  recovery  for  all  injuries  received  to  a 
recovenr  for  onlj[  a  part  of  the  injuries  made  the  oasis  of  the  claim,  was  pn>p- 
erly  refused,  as  it  made  the  capacity  for  labor  at  the  time  of  the  injunr  the 
standard  by  which  a  life's  labor  was  to  be  estimated.  H.  and  T.  C.  R  R  Co. 
V.  Boehm,  866. 

18.  There  was  no  error  in  refusing  to  instruct  the  jury,  "  You  cannot  find  any 
damages  by  way  of  compensation  for  the  lessened  capamty  to  labor  for  the  pe> 
nod  of  plamtifrs  life,  there  beine  no  evidence  to  show  what  would  purchase  an 
annuity  equal  to  the  value  of  his  labor  for  the  duration  of  his  life,  and  no  basis 
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has  been  furnished  for  making  the  calculation,  and  you  will  allow  nothing,  on 
this  account,  for  permanent  injuries,  if  any."  There  is  no  rule  of  law  requuing 
the  production  of  such  testimony.    Id. 

14.  Where  the  suit  was  brought  to  recover  only  compensatoiy  damages,  the 
court  having  instructed  the  iury  that  they  would  find  such  actual  damages  as 
the  evidence  showed  the  plaintiif  had  sustained,  and  set  out  the  several  reasons, 
or  grounds,  for  which  damages  mik'ht  be  found,  none  of  these  pounds  being 
punitory  in  character;  Tield,  that  me  instruction  that  "Tou  will  allow  only 
damages  by  way  of  compensation,  and  nothing  for  punishing  the  defendant,^' 
was  properly  reiused.    Id. 

16.  Where  the  verdict  is  not  clearly  excessive  it  will  not  be  molested,  espe- 
cially so  after  the  Judge  who  tried  the  cause  overruled  a  motion  for  new  tnal, 
based,  amoue  other  grounds,  upon  the  excessive  character  of  the  verdict.    Id. 

16.  The  tnal  Jury  Instructed  the  judee  that ''  You  may  ascertain  the  value  of 
pjlaintifTs  services  to  himself  before  the  injurv  and  the  value  of  his  services 
aince,  and  ascertain  tlie  difference,  and  then  tne  Jury  would  be  authorized  to 
give  such  a  sum  as  would,  at  legal  rate  of  interest,  produce  a  sum  equal,  per  an- 
num, to  that  difference.*'  EM  to  be  not  maintainable  upon  principle,  as  there- 
under plaintiff  would  not  only  receive  full  compensation,  but  in  addition  would 
leceive  a  donation.    Id.    H.  and  T.  C.  R.  R.  Co.  v.  Burke,  869. 

17.  Where  baggage  is  lost  the  measure  of  damages  is  the  value  of  the  property 
cost  in  the  market.    Texas,  etc.,  R.  R  Co.  «.  Ferguson,  895. 

16.  Damages  caunot  be  recovered  for  expense  incurred  in  making  search  for 
lost  baggage.    Id. 

Interest  Is  not  recoverable  on  unliquidated  demands.    Id. 

19.  What  evidence  is  sufficient  to  sustain  a  verdict  of  damages  against  a  rail- 
way company  for  failure  and  refusal  to  transport  a  passenser  upon  application 
and  tender  of  charges.    H.  and  T.  C.  R.  R.  Co.  «.  Rand,  899. 

SO.  A  mental  suffering  may  be  estimated  as  a  basis  of  damages.    Id. 

81.  What  damages  must  be  averred  in  the  different  clauses  of  the  complaint, 
and  what  recovery  is  Justifiable  thereunder.   Schultz  «.  Third  Ave.  R.  R  Co.  412. 

DEBT,  448. 

See  FoBBCLOsuBB,  8. 

BXBTOB  Am  CBBDITOB,  426. 

See  Cabbibb,  66;  Gabnibhkbnt. 
SSCLAEATIOVB,  178. 

See  Aobkt,  4;  Evidbngb,  6. 
DEMVBSAGB,  118. 

See  Cabbibb,  28;  Libn,  6. 
DISXCT0B8,  702. 

See  0FFIGEB8,  7-8. 
SUOBDCnrATIOV. 

1.  Railroad  companies  are  not  forbidden  by  the  common  law  or  by  the  con- 
stitution and  statutes  of  the  State  of  Texas  to  make  a  discrimination  in  their 
rstes  of  freight.  They  are  only  forbidden  to  make  an  unjust  discrimination. 
Houston  and  T.  C.  R.  R.  Co.  «.  Rust  et  al.  128. 

8.  Whether  in  any  particular  case  the  discrimination  has  been  unjust  is  a 
question  for  the  Jury.    Id. 

8.  A  common  carrier  is  lx>und  to  carry  at  equal  rates  for  all  customers  in  like 
condition,  but  may  discriminate  in  rates  of  ireight  between  customers  not  in 
like  condition,  if  the  discrimination  be  fair  and  reasonable  and  not  inconsistent 
with  the  public  interest.    Rogan  et  al.  v.  Aiken,  201. 

4.  A  common  carrier  may  discriminate  in  favor  of  persons  living  at  a  distance 
from  the  end  of  the  route,  where  the  object  is  to  secure  freight  which  would 
otherwise  reach  its  destination  by  a  different  route,  and  other  customers  not 
in  like  condition  will  have  no  right  of  action  because  of  the  discrimination, 
if  the  charges  made  aeainst  them  are  reasonable.    Id. 

6.  An  association  of  carriers  whereby  the  parties  agree  to  refuse  to  cany  or  to 
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discrimiDate  aninst  freight  carried  over  other  than  the  associated  roads,  is  Told 
as  against  public  policy.    Denver,  etc.,  RR  Co.  «.  Atchison,  etc,  RR  Co.  874. 

DUniOT  ATTOBVIT,  543. 

See  Attobhst-Gbhbbaii,  3. 

Donciu. 

A  railroad  corporation  may  have  an  existence  in  more  than  one  State  if  (bar- 
tered or  licensed  to  build  its  road  in  more  than  one  State.  Henon  v.  Bait.'  and 
Ohio  R  R  Co.  495. 

ILSOTXOV. 

The  right  of  the  stockholders  of  a  railway  corporation  to  elect  directors  Is  not 
affected  by  the  sale  of  the  property  of  the  corporation  by  a  receiver,  under  aa 
order  of  court.    State  ex  rel.  «.  Merchant  et  al.  515. 

At  a  meeting  of  the  stockholders,  called  for  the  election  of  directors,  under 
section  8245  Itevised  Statutes,  the  right  to  choose  the  inspectors  or  Judges  of  elec- 
tion Is  vested  in  the  stockholders,  and  the  directors,  against  the  will  of  the 
stockholders  }>resent,  cannot  appoint  such  inspectors.    Id. 

Circumstances  under  which  a  court  of  equity  may  direct  the  election  of  direc- 
tors of  an  insolvent  company  by  the  stockholders  when  the  corporation  is  in  the 
hands  of  a  receiver.   Lehigh  Coal  and  Nav.  Co.  v.  Central  R  R.  Co.  of  N.  J.  912. 

SXIHSVT  DOMAUr,  525. 

See  CoKsnunoNAL  Law,  11. 

The  court  will  not  take  judicial  notice  that  a  railroad  company  under  its  char- 
ter condemned  or  acquired  title  to  any  particular  land  or  strip  of  land.  Chap- 
man e.  Fittsburg,  etc.,  R  R  Co.  484. 

IHGnnaBB,  488. 

See  Officsb,  1. 
BQITITT,  484. 

See  Execution,  8;  Injunction. 

1.  A  bill  in  equity  bv  creditors  of  a  railroad  corporation  alleged  that  the  corpor« 
ation  was  insolvent;  that  all  its  property  was  mortgaged  to  trustees  for  the  bene* 
fit  of  one  class  of  creditors:  that  it  owed  large  amounts  to  other  creditors,  one 
of  whom  had  attached  all  its  property;  that  It  was  about  to  execute  a  lease  to 
the  attaching  creditor  for  a  long  term  of  years,  at  a  rental  which  would  not  pay 
the  interest  upon  its  indebtedness;  and  that  the  execution  of  the  lease  would  lie 
iniurious  to  the  interest  of  its  creditors  and  stockholders.  The  prayer  of  the 
bill  was  for  an  injunction  to  restrain  the  corporation  from  further  prosecuting 
its  business,  and  for  the  appointment  of  receivers.  HM,  that  the  bill  did  not 
state  a  case  within  the  equity  jurisdiction  of  the  court.  Pond  v.  Framingham, 
etc.,  R  R  Co.  561. 

9.  Equity  will  not  lend  its  aid  to  enforce  an  illegal  contract  St.  Louis,  etc» 
R  R  Co.  V.  Mathers,  500. 

8.  Where  a  party  pays  taxes  on  lands  which  belong  to  another,  through  a 
mistake  as  to  the  ownership,  equity  will  not  lend  its  aid  to  reimburse  him.    Id. 

4.  Relief  of  a  purely  equitable  nature  cannot  be  given  in  an  action  property 
begun  and  prosecuted  at  law.    Little  Rock,  etc.,  R  R  Co.  «.  Perry,  510. 

6.  When  a  complaint  at  law  discloses  a  purely  equitable  cause  of  action,  it 
may  be  transferred  on  motion  of  either  party,  or  of  the  court's  own  motion,  to 
the  equity  docket;  but  the  failure  of  the  court  to  make  the  transfer,  when 
neither  party  asks  it,  will  not  be  error  for  reversal.  The  rule  is  the  same  where 
a  purely  legal  action  is  brought  in  equity.    Id. 

8.  y/nen  a  complaint  in  equity  contains  any  equitable  element  to  which  the 
jurisdiction  of  a  Court  of  Chancery  may  attach,  the  court  ma^,  in  the  same 
cause,  administer  all  proper  legal  reuef  essential  to  complete  Justice  at  onoe  to 
all  parties  before  it;  but  actions  at  law,  purely  legal  upon  their  face,  must  be 
decided  on  legal  principles  alone. 
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S8T0PFEL,  568,  680.  670,  698. 

Bee  CoKTRAOTOR  2;  Mobtoagb  2;  Bboboahxzatioh  2;  Stock  ahd 

Stockholders  9,  16. 

XVIBESGE. 

1.  In  a  suit  for  damages  resulting  from  the  loss  by  a  common  carrier  of  a 
family  portrait,  a  memb^  of  the  family  was  permitted  to  testify  that  he  knew 
the  value  (stating  it)  of  the  painting  from  family  tradition  and  from  his 
deceased  father.  Aside  from  this,  artists  testified  that  the  painting  was  worth 
that  amount,  though  other  witnesses  swore  to  a  less  value.  The  court  in  the 
charge  authorized  the  Jury  to  look  to  the  original  cost,  etc.,  in  determining 
Talue.    HM, 

(1)  That  the  error  in  permitting  the  hearsay  evidence  required  a  reversal  of 
the  judgment,  exception  beins  taken  in  time. 

(2)  Whenever  improper  eviaence  has  been  admitted  which  may  have  influenced 
improperly  a  jury,  the  error  requires  a  reversal  of  the  judgment.  Houston  So  T. 
C.  R.  K.  Co.  «.  Burke.  69. 

2.  Kotice  of  objections  to  the  manner  or  form  of  taking  depositions  is  in 
time  if  given  before  both  parties  have  announced  ready  for  trial.  Until  then 
the  trial  of  the  suit  has  not,  in  contemplation  of  the  statute,  commenced.  R.  B., 
art.  2235.    Id. 

8.  It  iri  error  to  permit  a  witness  to  give  his  opinion  as  to  the  measure  of 
damages,  that  being  matter  of  law.    Id. 

4.  A  witness  may,  while  on  the  witness  stand,  refresh  his  recollection  as  to 
the  value  of  specific  articles  by  referring  to  a  bill  of  particulars,  known  to  him 
to  be  a  copy  of  a  correct  memorandum  of  their  vidue,  made  by  himself.    Id. 

5.  A  court  has  no  right  to  instruct  a  Jury,  or  suggest  to  them,  that  servants 
or  agents  of  a  party,  who  are  called  as  witnesses,  have  any  such  interest  as 
affects  their  testimony.    Marquette,  etc.,  R  R  Co.,  v,  Eirkwood,  86. 

6*  The  declarations  of  an  agent  in  cliarge  of  a  station  and  warehouse  belong* 
ing  to  the  defendant,  at  the  time  the  goods  of  plaintiffs  and  his  assignors  were 
burned  therein,  as  to  what  occasioned  the  fire:  Held,  upon  the  facts  stated  in 
the  opinion,  inadmissible  in  evidence.     Mayer  v.  Virginia,  etc.,  R.  R  Co.  178. 

7.  The  circumstances  held  to  show  the  identity  of  a  conversation,  the  partic* 
uhirs  of  which  were  denied  by  an  impeaching  witness.  Evansville,  etc.,  R.  R. 
Co.  V.  Montgomery,  196. 

8.  Cknerally  a  party  cannot  impeach  the  credibility  of  his  own  witness;  but 
he  may,  for  this  purpose,  prove  contradictory  statements  of  an  unfriendly  wit- 
ness, whom  he  is  entrapped  into  calling,  and  by  whose  testimony  he  is  surprised: 
Moore  «.  Chicago,  etc.,  R.  R.  Co.  401. 

9.  If  the  circumstances  raise  a  presumption  that  the  party,  when  he  intro* 
duces  the  witness,  knows  that  he  will  not  testify  as  be  represents,  evidence  of 
surprise  is  requisite  before  the  contradictory  statements  will  be  admitted.    Id. 

10.  A  plaintiff  who,  in  a  suit  for  damages  against  a  railroad  company,  calls 
witnesses  who  testify  that  they  were  not  present  when  he  was  injured,  cannot, 
in  order  to  impeach  their  credibility,  ask  them  whether  they  have  stated  other- 
wise to  designated  persons.    Id. 

11.  If  the  plaintiff  excepts  to  such  ruling  on  the  i>oint'  so  presented  as  to  in- 
volve only  his  ri^ht  to  impeach  his  witnesses'  credibility,  tiiis  court  cannot  con- 
sider the  case  as  it  would  have  been  if  he  had  stated  at  the  time  that  his  purpose 
was  to  refresh  their  memories.    Id. 

12.  Whether  the  court  can  examine  persons  in  the  defendant's  service  at  the 
plaintiff's  suggestion  without  affecting  his  right  to  impeach  them,  quaere;  but 
the  power,  if  it  exists,  is  discretionary,  and  refusal  to  use  it  is  not  error,  what- 
ever its  unwarranted  exercise  may  be.    Id. 

18.  Admissions  of  a  conductor,  made  days  after  a  passenger  falls  from  his 
train,  that  he  kicked  him  off,  are  not  part  of  the  res  gestae,  and  do  not  bind  the 
raiht)ad  company.    Id. 

14.  The  evidence  was  conflicting  as  to  the  circumstances  of  the  accident,  plain- 
tiff and  two  witnesses  testifying  that  he  was  pushed  or  thrown  from  the  car  by 
the  conductor,  the  latter  and  another  witness  for  defendant,  that  this  was  ndl 
00,  but  the  plaintiff  jumped  firom  the  car.    R,  one  of  plaintiff's  witnesses,  a 
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Ctf-drirer  who  bad  been  dwehsned  by  defendant,  was  asked  on  cross-ezainina- 
tioD«  in  sahntanre,  if  he  did  not  have  u  coDveraation  with  P.,  anoUuer  car-diiTer, 
in  which  he  songfat  to  indaoe  P.  to  testify  falsely  that  his  brakes  were  oat  of 
order  so  as  to  fix  the  company  with  liabihty  in  another  case;  this  R.  d^njpd.  P. 
was  called  as  a  witness  for  the  defendant,  and  the  offer  was  made  to  proye  by 
him  sodi  a  oonTersation;  thiB  was  objected  to  and  eixJuded.  Wd  enor, 
Scholtz  9.  Thiid  Are.  R  R  Co.  418. 

U.  It  is  competent  for  a  parly  against  whom  a  witness  has  been  called  to 
prove  acts  or  declarations  of  his,  showing  feelings  of  hostility  or  malice  on  his 
part  toward  such  party.  If  upon  cross^zaminaiion  he  denies  such  facta,  tbey 
may  be  proTed  by  other  witnesses,  as  the  inquiry  into  his  state  of  feeling  toward 
the  party  is  not  collateral    Ibid. 

16.  It  seems,  howcTer,  that  the  eridence  to  show  hostile  feelings  of  a  witneas 
■honld  be  direct  and  positiTe  and  not  Tery  remote.    Ibid. 

mcunov,  901, 447. 

See  CoBPOBATiOH  1,  %;  Fobbclosubb;  Stock  1. 

1.  A  rsflroad  property  and  frsnchtses  were  bought  at  judicial  sale  by  H.  and 
others,  who  subsequently,  under  the  provisions  of  the  Act  of  AfHil  8th,  1881, 
oiganixed  a  railway  company.  HM^  that  the  company  was  not  liable  for  tbe 
operation  of  the  road  during  the  time  intervening  between  the  purchase  and 
the  organization  of  the  company,  unless  the  possession  of  the  company  was  af- 
firmatively shown.    Pittsburg,  etc,  R  R  Co.  e.  Fierst,  487. 

S.  The  presumption  was  that  H.  and  not  the  company  wss  in  possession  of 
the  road  between  the  date  of  the  sale  and  the  time  of  filing  the  ootiflcate  of 
oiganizaUon.    Ibid. 

S.  Where  a  strip  of  land  with  a  railroad  track  thereon  in  a  proceeding  against 
a  forrign  corporation  and  with  no  charter  privilege  from  this  state,  m  which 
the  roaici  is  situated,  is  attached  at  the  suit  of  a  creditor,  and  it  does  not  ap- 
pear in  the  record  that  any  railroad  chartered  in  this  state  has  any  interest 
therein,  the  Court  will  regard  the  strip  of  land  so  attached  as  ordinary  real 
estate:  but  no  decree  with  reference  thereto  or  sale  of  the  land  thereunder 
can  affect  the  rights  of  any  railroad  chartered  in  this  state  or  any  interest  of 
such  railroad  in  sudi  land,  of  whatever  character  that  interest  may  be,  sudi 
road  not  being  a  party  to  the  suit    Chapman  e.  Pittsburg  etc,  R  R  Co.  484. 

1.  A  railroad  company,  the  lines  of  which  extended  through  Ohio  and  West 
Yirginia,  owed  one  month's  wages  to  a  brakesman  resident  in  Ohio.  By  the 
laws  of  Ohio  one  month's  wapes  are  exempt  from  attachment  and  execution. 
A  creditor  of  tbe  brakesman  instituted  attachment  proceedings  against  him  in 
West  Yirginia,  attaching  the  wa^  due  by  the  company.  The  brakesman  had 
notice  of  the  proceedings,  but  did  not  api^ear,  and  the  company,  under  order  of 
the  West  "VlTgiDia  court,  paid  into  court  the  amount  in  its  hands  as  satiidraction 
of  the  debt.  An  assignor  of  the  brakesmen  subsequently  brought  suit  against 
the  company,  in  Ohio,  for  the  amount  of  the  ^tg^  due  HM,  that  the  exemp- 
tion law  of  Ohio  did  not  extend  in  this  case  to  West  Virginia;  that  there  was  no 
presumption  that  a  similar  law  existed  in  such  state;  that  even  if  the  brakesman 
could  have  set  up  such  exemption  in  the  West  Yiiginia  court,  it  did  not  appear 
that  the  company  defendant  could  have  done  so;  that  the  company  did  not 
appear  to  have  neglected  any  duty  incumbent  upon  it;  that  its  payment  of  the 
amount  of  the  wages  due  operated  as  a  discbarge,  and  that  therefore  plaintiff 
was  not  entiUed  to  recover.    Eicheburger  «.  Pittsburg,  etc.,  Ry.  Co. 

fi.  The  statute  law  of  another  state  is  a  fact  which  must  be  proved  like  any 
other  fact  In  the  absence  of  anything  to  the  contrary,  the  presumption  is  that 
the  common  law  obtains,  and  not  legialation,  similar  to  that  of  the  state  wherein 
tbe  question  arises.    Id. 

ITFUTtW  OOHPAVT,  340. 

See  Cabbieb  46. 
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XZTSA  TMBMXXAL  UABHITT. 

See  GoHKBOTiNo  Lunfl, 

VAIOLT  P0BTSAIT8, 69. 

See  Carrtwhh,  12;  Damages,  8. 
nEVCI,184. 

See  MAsmAxus,  8. 
HBB,  97, 101,  228. 

See  Cabbisb,  28;  Neoligbncb;  Wabbhoubb,  7. 

FOBECLOBVSX. 

1.  Act  96  of  1859,  of  Michigan,  pennits  the  purchaBers  on  a  foreclosure  eale 
of  the  track  and  appurtenances  of  a  railway  company  to  exercise  the  cliarter 
powers  of  the  corporation  on  certain  conditions,  and  frees  them  from  liability 
for  any  debts  embraced  in  the  foreclosure.    CooIl  «.  Detroit,  etc.,  R  R  Go.  448. 

8.  A  statute  givinff  clear  title  to  foreclosure  purchasers  does  no  injustice  to 
general  creditors.    Id. 

8.  A  common  law  action  for  the  debt  of  a  railway^  corporation  cannot  be 
maintained  against  those  who  have  obtained  control  of  i^  franchises  by  a  pur- 
chase of  its  track  and  appurtenances  on  foreclosure  of  a  mortgage  securing 
other  indebtedness.    Id. 

4.  Purchasers  of  railroad  at  foreclosure  sale  may  convey  to  existing  railroad 
corporation.  Said  company  need  not  file  a  map  of  the  line  thus  acquired  when 
it  is  already  constructed.    State  e.  Brooklyn,  etc.,  R  R  Co.  464. 

6.  In  a  suit  for  foreclosure,  commenced  in  a  state  court,  and  removed  to  the 
Circuit  Court  of  the  United  States,  a  motion  to  remand  the  cause  was  made  and 
overruled.  Subsequently,  a  final  decree  of  sale  was  passed.  Upon  appeal 
merely  from  the  order  oonflrmiog  the  sale,  the  final  decree  not  disclosing,  af- 
flnnatively,  a  want  of  Jurisdiction,  this  court  will  not  examine  the  record,  prior 
to  such  final  decree,  to  see  whether  the  petition  for  removal  was  filed  in  proper 
time,  or  whether  it  makes  a  case  of  federal  Jurisdiction  by  reason  of  the  pres- 
ence in  the  suit  of  a  controversjr  between  citizens  of  different  states:  but.  assum- 
ing that  the  final  decree  was  within  the  power  of  the  Circuit  Court  to  render, 
wul  onl^  examine  the  decree  to  ascertain  whether  the  sale  was  had  in  conformi- 
ty with  its  provisions.    Turner  v.  Farmers'  Loan  and  Trust  Co.  680. 

6.  When  bondholders  are  bound  by  a  plan  for  the  reorganization  of  the  com- 
pany after  a  foreclosure  sale.    Matthews  v.  Murchison,  &3. 

70XFEIT1TSX,  646. 

See  Chartbb,  9. 
FBAV0EI8B8, 201. 

See  CoBPOSATiON,  1,  2. 
7KAUD,  69,  197. 

See  ATTORinBT;  Cabbieb8»  11. 

VRAJTDBf  STATUTE  OF. 

A  verbal  promise  of  a  corporation  to  pay  a  party's  claim  contracted  with 
other  parties  prior  to  the  incorporation  is  void  by  the  Statute  of  Frauds.  Little 
Rock,  etc.,  R.  R  Co.  e.  Perry,  610. 

TBSBZIHG  OF  GOODS,  188. 

See  Cabriebs,  82,  88,  87. 
GABVISHICEHT. 

1.  A  debt  due  from  one  who  may  be  sued  in  this  state  to  a  non-resident  of  this 
state,  for  services  performed  in  the  state  of  his  residence,  may  be  garnished  in  a 
suit  instituted  a^nst  him  in  the  courts  of  this  state,— personal  service,  or  ser- 
vice by  publication,  having  been  duly  made  on  him, — although  his  salary  has 
always  been  paid  in  the  state  where  he  lived,  and  would  have  been  exempt  by 
the  laws  of  that  state.    Mooney  v.  Union  Pacific  R  R  Co.  181. 

2.  By  the  statute  1876,  c.  101,  as  amended  by  statute  1877,  c.  168,  a  new,  more 
direct  and  eflScacious  remedy  to  a  creditor  was  created  by  conferriDg  upon  the 
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*—ChfUinued, 

Supreme  Judicial  Court  jurisdietioii  in  equltr,  to  iwch  and  apply  in  payment  of 
a  debt  due  to  sucli  creditor  any  property,  ri|^t,  title  or  Interest,  legal  or  equita- 
ble, of  hia  debtor  residing  or  found  in  thia  IState,  which  cannot  be  come  al  lo  be 
attadied  on  a  writ  or  taken  on  ezecntion  in  an  action  at  law»  and  which  is  not 
exempt  by  law  from  attachment  and  seizure.  Donnell  e.  Portland,  etc,  R  R. 
Co.lto. 

••  The  proceeding  is  in  the  nature  of  an  equitable  trustee  process,  to  enable 
the  creditor  in  one  process  to  establish  the  validity  and  amount  of  his  claim 
against  his  debtor,  and  compel  the  appropriation  of  the  debtor's  property,  of 
whaterer  kind,  provided  it  be  not  exempt  or  within  reach  of  l^al  process,  in  the 
hands  of  some  third  person  to  the  payment  of  his  debt.    Id. 

4.  There  must  be  some  third  person  made  a  defendant  who  sustains  the  rela- 
tion of  equitable  trustee  to  the  debtor.  An  officer  of  a  corporation  cannot  be 
held  to  sustain  that  relation  to  the  corporation  as  a  debtor.    Id. 

6.  A  garnishee  cannot  be  held  in  Justice's  court  except  upon  sneh  liability  as 
is  admitted  by  the  disclosure,  which  must  not  be  ambiguous.  Wackere.  Detroit^ 
etc.,  R  R  Co.  261. 

6.  A  railway  company,  being  garnished,  disclosed  by  its  agent  that  as  common 
carrier  it  had  in  its  possession  goods  consigned  to  the  principal  defendant,  but 
the  agent  did  not  know  whether  tliey  belonged  to  such  defendant  and  had  no 
personal  knowledge  of  his  business  or  of  other  consignments.  Edd,  insufficient 
to  make  the  company  liable  as  garnishee  in  a  proceeding  before  a  justice.     Id. 

7.  The  garnishment  statute  does  not  attempt  to  cut  off  tlie  rights  of  Strang* 
ers  to  the  litigation  or  to  compel  a  garnishee  at  his  peril  to  decide  questions 
of  fact  as  to  ownership  on  which  he  has  no  means  of  knowledge.    Id. 

0IFT. 

It  is  essential  to  constitute  a  valid  gift  that  there  should  be  a  delivery  such  as 
vests  in  the  donee  control  or  dominion  over  the  property,  and  absolutely  divests 
the  donor,  and  the  delivery  must  be  made  with  intent  to  vest  the  title  in  the 
donee.    Jackson  v.  Twenty-third  St.  R  R  Co.  648. 

IGS  AVB  now,  127. 

Bee  MuNidPALiTT. 

ILLEGAL  OOVTBACT,  590,  600,  702. 
See  CoMTRAGT,  6,  7,  8,  9;  Cobforation,  11, 12,  18;  Equity,  2;  OFFXCKBfl^  8. 

DTDICTMEVT. 

1.  If  one  willfully  places  on  a  railroad  track,  used  by  and  on  which  engines  and 
carriages  conveying  persons  are  likely  to  pass,  any  obstruction  likely  to  produce 
disaster  to  such  engines  or  carriages,  and  to  endan^r  the  safety  of  the  persons 
conveyed  thereon,  he  is  guilty  of  the  offence  described  in  section  63,  c.  94,  Gkn. 
St.  1878,  though  no  ensrine  or  carriage  be  actually  stopped  or  impeded  by  such 
obstruction.    State  v.  Kilty,  158. 

5.  An  indictment  for  violating  the  act  of  1877,  ch.  4,  in  shooting  or  throwing 
a  missile  at  a  railroad  car  or  locomotive,  which  fails  to  charge  that  the  same 
was  in  actual  motion  or  stopped  for  a  temporary  purpose,  is  defective.  (State  v. 
Hinson,  82  N.  C,  597,  cited  and  approveo);  State  e.  Bo;^d.  155. 

8.  Where  one  enters  a  moving  car  in  one  county,  with  intent  to  commit  a 
larceny^  in  such  car,  and  with  the  same  intent  continues  in  the  car  imtil  it 
passes  into  another  county,  and  Uiere  commits  the  intended  larceny,  there  is  in 
law  a  fresh  entry  in  the  latter  county,  and  the  offence  is  indictabla  therein 
under  the  statute.    Powell  e.  State,  156. 

DTJUHCTIOH,  551. 

See  EquiTY,  1. 

1.  A  notice  by  telegraph  of  the  granting  of  an  injunction  is  sufDcient  to  place 
Ihe  party  disregarding  such  notification  in  contempt,  provided  such  notice  pro- 
ceeded from  a  source  entitled  to  credit,  and  inform  the  defendant  clearly  and 
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plainly  fiom  what  act  he  must  abstain.  Cape  May,  etc.,  R.  R  Go. «.  Johnson,. 
476. 

8.  It  is  an  established  rule  of  the  Court  of  Chancery  that  it  is  not  open  to  any 
party  to  question  the  orders  of  the  court,  or  any  process  issued  under  its  au- 
thoiity,  by  disobedience;  and  eyen  where  the  order  is  improyidently  granted  or 
irregularly  obtained,  it  must  neyertheless  be  respected  until  it  is  annulled  by 
the  proper  authority.    Id. 

8«  An  attempt  to  Justify  such  disobedience  by  showing  that  the  act  was  com* 
mitted  after  consultation  with  counsel,  and  upon  his  adyice  to  disrefipard  the  no- 
tice, will  afford  the  defendants  neither  Justification  nor  palliation.    Id. 

4.  Where  the  Legislature  repeals  the  charter  of  a  street  railroad  and  transfers 
its  franchises  and  track  to  another,  and  the  corporation  declines  to  seek  redress^ 
a  stockholder  has  a  footing  to  obtain  an  ini unction  on  the  ground  that  the  re- 
pealing statute  impairs  the  obligation  of  a  contract.  Qreenwood  v.  Union 
Freight  R.  R  Co.  626. 

5.  A  single  stockholder  nuiy  obtain  an  injunction  to  restrain  the  purchase  by 
one  railroad  of  the  majority  of  the  stock,  bonds  and  equipment  of  another, 
where  such  purchase  would  be  ultra  yires  and  opposed  to  pubUc  policy.  Eck- 
ins  «.  Camden,  etc.,  R  R  Co.  590. 

6.  A  bondholder  in  a  corporation  cannot  obtain  an  injunction  to  restrain  the 
directors  thereof  from  sacrificing  its  interests  to  another  corporation,  where  the 
company  is  solyent  and  abundantly  capable  of  responding  in  damages  to  the 
complainant.    Matthews  v.  Murchison,  698. 

IVTE1UB8T. 

Interest,  as  a  general  rule,  is  not  recoyerable  on  unliquidated  demands,  and  it 
cannot  be  said  that  the  recent  modifications  of  the  rule  haye  unsettled  the  rule 
heretofore  applicable  in  Texas.    Texas,  etc.,  R  R  Co.  v,  Ferguson,  896. 

J17BI8DICTIOV,  680. 

See  FoRBCiiOsuRB,  6. 

1.  It  is  no  longer  necessary  to  take  adyantage  of  the  want  of  the  requisite  citi- 
zenship by  plea  in  abatement.  If  this  or  any  other  defect  of  Jurisdiction  appears 
upon  the  trial,  it  is  the  duty  of  the  court  upon  its  own  motion  to  stop  the  pro- 
ceedings and  dismiss  the  suit.    Rae.  «.  Grand  Trunk  R  R  Co.  470. 

8.  An  amendment  to  the  declaration,  designed  to  raise  a  question  "under  the 
constitution  and  laws  of  the  United  States,"  and  thereby  to  create  a  case  cog- 
nizable by  the  circuit  court,  irrespectiye  of  the  citizenship  of  the  parties,  will  not 
be  permitted  unless  it  appears  that  it  will  be  likely  to  avail  the  plaintiff.    Id. 

8.  An  order  of  a  state  court  remoying  a  case  at  law  to  the  circuit  court  of  the 
United  States  under  section  689,  page  114,  of  the  Revised  Statutes  of  the  United 
States,  2d  ed.,  is  reviewable  by  the  Supreme  Court  of  Appeals  of  this  state  by 
writ  of  error,  and  upon  such  review  said  Supreme  Court  of  Appeals  may  reverse 
or  afi&rm  such  order,  as  Justice  and  the  law  may  require  in  the  opinion  of  such 
court.    Henen  Admir.  v.  Bait,  and  Ohio  R  R  Co.  496. 

4.  Where  a  petition  is  filed  in  a  state  court  praying  the  removal  of  a  case  from 
such  court  to  a  circuit  court  of  the  United  Slates  under  said  section  639  of  the 
said  Reyised  Statutes,  the  state  court  ought  not  to  receive  the  bond  offered  by 
the  petitioner,  unless  the  condition  of  the  bond  so  offered  contains  the  material 
parts  prescribed  and  required  by  said  section  in  such  a  case.    Id. 

6.  Where  a  domestic  corporation  is  sued  is  issued  in  the  courts  of  this  state  by 
a  citizen  thereof,  such  suit  cannot  be  removed  into  the  circuit  court  of  the  Unitea 
States  for  the  district  of  West  Virginia,  in  such  case  said  689th  section  of  said 
Revised  Statutes  does  not  apply  to  or  embrace  the  said  company.    Id. 

6.  A  suit  does  not  arise  under  the  constitution  and  laws  of  the  United  States 
where  the  public  acts  of  one  state  are  to  be  construed  in  an  action  pending  in  a 
court  of  another  state.    Chicago  and  A.  R  Co.  t.  Wiggins  Ferry  Co.  609. 

7.  The  Gkneral  Term  of  the  Supreme  Court  of  New  York,  except  as  limited 
by  statute,  has  all  the  power  and  all  the  general  lurisdiction  of  the  Supreme 
doiirt.    Syracuse  Savings  Bank  «.  Syracuse,  etc.,  R  R  Co.  585. 


780  htdex. 

lUBUDIOnOV^Cbnl^fitML 

••  Said  General  Tenn  has  the  power  to  attach  any  conditions  it  sees  fit  to 
the  afDrmanoe  of  an  order  of  Special  Term,  when  the  Tacating  or  ai&nnanoe  of 
Uie  order  is  within  its  discretion.    Id. 

9.  In  an  action  brought  under  the  Reyised  Btatates  against  a  railroad  corpora- 
tion  by  a  Judgment  creditor  to  sequestrate  its  assets,  etc. ,  a  receiver  was  appointed, 
who,  upon  motion  of  stockholders  holding  a  minority  of  the  stock,  without  no- 
tice to  the  others,  was  ordered  to  sell  the  property  and  frandiises  of  the  com- 
panv.  Thereafter  a  motion  was  made  by  stockholders  holding  a  majority  of  the 
stock,  on  notice  to  the  receiver  and  those  stockholders  who  made  the  former 
application,  for  an  order  vacatinff  the  order  of  sale;  this  motion  was  denied. 
On  appeal  to  the  General  Term  the  order  denying  the  motion  was  affirmed,  but 
a  stay  of  proceedings  under  the  order  of  sale  was  granted  until  the  further  order 
of  the  court,  without  prejudice  to  a  new  application  to  vacate  said  order  of  sale. 
On  appeal  from  so  much  of  the  General  Term  order  as  granted  the  stay,  and 
statea  that  the  affirmance  was  without  prejudice,  held,  that  the  portion  of  tlie 
order  appealed  from  was  within  the  discretion  of  the  court  below,  and  was  not 
reviewaole  here;  that  as  it  appeared  that  the  appellants  were  a  minoritv  of  the 
stockholders,  and  that  the  stock  was  absolutely  worthless  as  such,  and  it  did 
not  appear  that  any  creditors  asked  for  the  sale,  also  it  appearing  that  efforts 
were  l^ng  made  by  the  majority  to  utilize  the  road,  there  were  facts  sufficient 
before  the  court,  upon  which  it  could  exercise  its  jurisdiction.    Id. 

10.  The  Supreme  Ck)urt  of  Missouri,  after  the  transaction  arose,  and  after  the 
circuit  court  had  decided  this  case,  made  a  contrary  decision  a^^st  the  same 
Btockholders,  at  the  suit  of  another  plaintiff,  holding  that  the  clause  of  exemp- 
tion in  the  statute  does  not  extend  to  persons  receiving  stock  as  collateral  security 
from  the  corporation  itself;  and  this  decision  being  urffed  as  conclusive  upon 
the  federal  courts.  hM,  that  those  courts  are  not  bound  to  follow  the  deciaon 
of  the  state  court  in  such  a  case.    Burgess  e.  Seligman.  056. 

11.  The  federal  courts  have  an  independent  Jurisdiction  in  the  administiation 
of  state  laws  in  cases  between  citizens  of  different  states,  co-ordinate  with,  and 
not  subordinate  to  that  of  the  state  courts;  and  are  bound  to  exercise  their  own 
Judgment  as  to  the  meaning  and  effect  of  those  laws.    Id. 

15.  fiut  since  the  ordinary  administration  of  the  law  is  carried  on  by  the  state 
courts,  it  necessarily  happens  that  by  the  course  of  their  decisions  certain  rules 
are  established  which  beoome  rules  of  property  and  action  in  the  state,  and  have 
all  the  effect  of  law,  especially  with  refi;ard  to  the  law  of  real  estate,  and  the 
construction  of  state  constitutions  and  statutes.  Such  established  rules  aie 
always  rej^arded  by  the  federal  courts,  no  less  than  by  the  state  courts  themselves, 
as  authontative  declarations  of  what  the  law  is.    Id. 

18.  But  where  the  law  has  not  been  thus  settled,  it  is  the  right  and  duty  of  the 
federal  courts  to  exercise  their  own  judgment,  as  they  also  always  do  in  refer- 
ence to  the  doctrines  of  commercial  law  and  general  jurisprudence;  and  when 
contracts  and  transactions  have  been  entered  into  and  rights  have  accrued  thereon 
under  a  particular  state  of  the  decisions,  or  when  there  has  been  no  decision  of 
the  state  tribunals,  the  federal  courts  properly  claim  the  right  to  adopt  their  own 
Interpretation  of  the  law  applicable  to  the  case,  although  a  different  interpreta- 
tion may  be  adopted  by  the  state  courts  after  such  rights  had  accrued.    Id. 

14.  But  even  in  such  cases,  for  the  sake  of  harmony  and  to  avoid  confusion, 
the  federal  courts  will  lean  towards  an  agreement  of  views  with  tiie  state  courta, 
if  the  question  seems  to  them  balanced  with  doubt    Id. 

16.  Acting  on  these  principles  of  comity,  the  courts  of  the  United  States,  with- 
out sacrificing  their  own  dignity  as  independent  tribunals,  endeavor  to  avoid, 
and  in  most  cases  do  avoid,  any  unseemly  conflict  with  the  well-considered  de- 
cisions of  the  state  courts.    Id. 

16.  As,  however,  the  very  object  of  giving  to  the  national  courts  jurisdiction 
to  administer  the  laws  of  the  states  in  controversies  between  citizens  of  different 
states  was  to  institute  independent  tribunals  which  it  might  be  supposed  would 
be  unaffected  by  local  prejudices  nnd  sectional  views,  it  would  be  a  dereliction 
of  their  duty  not  to  exercise  an  independent  judgment  in  cases  not  foreclosed  by 
previous  adjudication.    Id. 
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17.  A  Judgment  entered  by  consent  for  a  specific  amount,  subject  to  any  credits 
which  the  defendant  ma^r  produce  vouchers  for,  is  good  as  between  the  parties 
themselves  and  their  privies.    Id. 

LAirS  OBAXT,  48. 

See  Mails,  1. 

LABCEHT,  156. 

See  Iin>iCTMEiiT,  8. 


1.  A  carrier  receiving  goods  from  tortious  holder  has  no  lien  for  freight  as 
against  the  owner.  He  has  such  lien,  however,  if  he  receives  the  freight  from 
one  who,  by  the  owner's  act,  is  clothed  with  apparent  authority.  Vaugban  v. 
Plrovidence,  etc.,  R  R  Co.  41. 

8.  Lien  of  last  carrier  of  freight  when  by  error  of  preceding  carrier  goods  are 
sent  to  wrong  destination.    Id. 

8.  Lien  of  one  of  several  connecting  lines  for  back  charges  paid  by  it  and 
freight  earned.    Knight  v.  Providence,  etc.,  R  R  Go.  90. 

4.  All  liens  are  created  by  law  or  by  contract  of  the  parties,  and  when  the  law 
gives  none,  neither  party  can  create  one  without  the  consent  or  agreement  of  the 
other.  Hence  the  consignee  of  goods  shipped  by  railroad  is  not  bound  by  rules 
and  regulations  of  the  railway  company  providing  for  a  lien  for  demurrage, 
though  published,  without  his  or  the  consignor's  assent  thereto,  when  the  con- 
tract for  shipping  the  goods  was  made.  Even  a  knowledge  of  such  rules,  with- 
out assent  thereto,  will  not  affect  the  shipper  or  consignee.  Chicago  and  N.  W. 
R  R  Co.  V,  Jenkins,  118. 

5.  The  law  will  never  indulge  in  the  presumption  of  assent  to  rules  of  a  rail- 
way company  for  a  lien  for  damages  caused  by  delay  in  receiving  the  goods 
shipped,  from  the  publication  of  the  same.    Id. 

6.  The  right  to  aemuirage  does  not  attach  to  carriers  by  railroads.  If  it  exists 
at  all  as  a  legal  ri^ht  it  is  confined  to  the  maritime  law,  and  only  exists  as  to 
carriers  by  sea-gomg  vessels,  and  even  then  it  is  believed  to  exist  alone  by  con- 
tract.   Id. 

1IXITATI0V8. 

See  Bankbuftct,  4 

1.  The  Statute  of  Limitations  does  not  run  against  a  cause  of  action  after  a  suit 
thereon  is  commenced,  and  durinjr  its  pendency,  and  numerous  cases  hold  that 
the  mere  commencement  of  a  suit  without  service  within  the  statutory  period 
will  prevent  the  statute  from  becoming  a  bar.  Chicago  and  N.  W.  R  R  Co.  v, 
Jenkins,  118. 

8.  Where  not  only  new  parties  are  made  in  a  pendine  suit,  but  by  amendment 
also,  new  rights  or  causes  of  action  alreadv  barred  are  brought  before  the  court, 
tihe  Statute  of  Limitations  may  be  properly  set  up  as  to  such  new  matter,  but 
not  when  no  new  rights  are  brought  into  the  suit  which  were  not  barred  when 
the  suit  was  brought.    Id. 

8.  In  construing  statutes  of  limitations,  the  courts  can  only  hold  that  they  em- 
brace such  subjects  as  are  specifically  named  or  embraced  in  enumerated  classes. 
Cases  or  claflses  not  enumerated  are  excluded  from  their  operation  by  implica- 
tion.   Id. 

4.  An  action  under  acts  of  Fifteenth  Assembly  of  Iowa,  chap.  68,  for  five 
times  the  amount  paid  as  freight,  in  case  of  an  overcharge,  is  an  action  for  a 
statutory  penalty,  and,  under  sec.  2629  Code,  is  barred  in  two  years.  Herriman 
o.  Burlington,  etc.,  Ry.  Co.  889. 

6.  The  plaintiff  holding  an  unsatisfied  judgnient  i^ainst  the  trustees  of  theB. 
B.  ^  C.  sold-out  railroad  company,  brought  suit  against  the  trustees  and  against 
the  G.,  H.  &  S.  A.  Kv.  Co.,  which  was  indebted  in  a  large  amount  to  the  former, 
alle^ng  that  this  indebtedness  constituted  the  only  assets  available  for  the  satis- 
faction of  her  claim,  asking  Judgment  against  the  G..  H.  &  S.  A.  Ry.  Co. 
Twelve  years  had  passed  since  the  B.  B.  &  C.  company  was  sold  out  The  trus- 
tees made  no  answer.    The  G.,  H.  &  S.  A.  company  answered  by  a  general  de- 
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miirrer  and  denial,  and  aUeging  in  general  temiB  that  the  dehts  of  the  sold-out 
compan J  exceeded  laigelj  ita  asMta.  BM,  that  from  the  lapee  of  thne  the  pre- 
sumption was  that  all  the  debts  had  been  satisfied.  That  from  the  silence  of  the 
trustees  and  the  indefinite  answer  of  the  Q.,  H.  &  S.  A.  company,  the  pitsump- 
tion  was  either  that  the  debts  had  been  satisfied,  or  that  the  assets  were  amplv 
sufficient  to  pay  all.  That  such  being  the  presumption,  the  suit  by  a  single  credi- 
tor to  enforce  payment  of  his  Judgment  out  of  the  trust  fund  was  maintainable 
without  attempting  to  make  parties  of  other  posrible  creditors.  That  the  aobwer 
set  up  no  defence.  That  the  Q.,  H.  &  8.  A.  Co.  was  protected,  the  trustees 
being  parties  to  the  suit.    QalTeston,  etc.,  R  R  Go.  «.  Butler,  568. 

LOCAnOV. 

The  map  required  to  be  filed  by  a  railroad  company  is  sufficient  if  it  shows  the 
alignment  and  profile;  it  is  not  essential  thai  it  should  show  all  the  connectioiis, 
turnouts  and  switches.    New  York  e.  Brooklyn,  etc.,  R  R  Co.  4M. 


1.  The  deductions  under  the  thirteenth  section  of  the  act  of  Congress  of  July 
12, 1876,  and  under  the  act  of  June  17, 1878,  of  the  compensation  to  be  paid  for 
carryine  the  mails,  cannot  be  made  ag^dnst  a  company  whose  railroad  has  beoi 
the  subjiBct  of  a  land  crant,  when  the  service  had  been  rendered  during  the  term 
of  a  written  contract  for  four  years  made  by  the  Postmaster-Oeneral,  and  which 
had  not  terminated  when  the  acts  making  the  reductions  took  effect.  Chicago, 
etc.,  R  R  Co.  «.  United  States*  48. 

i.  The  performance  by  the  railroad  company  of  the  serrice  imposed  upon  it 
br  its  contract,  protesting  against  the  reduction  of  compensation,  is  not  a  waiver 
of  any  rights  under  the  contract    Id. 

8.  l*he  sixth  section  of  the  act  of  Congress  of  July  1, 1888,  c.  190,  incorporat- 
ing the  Union  Padflc  R  R  Co.  (12  Stat  489),  constitutes  a  contract  between  the 
United  Stales  and  the  company,  whereunder  the  latter,  for  its  service  in  trans- 
porting upon  its  road,  from  Jan.  1,  1878,  to  Oct.  1,  1877,  the  mails,  and  the 
agents  and  clerks  employed  in  connection  therewith,  is  entitled  to  compensation 
at  fair  and  reasonable  rates,  not  to  exceed  those  paid  by  private  parties  for  the 
same  kind  of  service.    Union  Pacific  R  R  Co.  v.  United  Stat^  54. 

4.  The  contract  is  not  alfected  by  the  sections  of  the  Bevised  Statutes  declar- 
ing that  the  Postmaster-General  may  fix  the  rate  for  such  service  when  performed 
by  railroad  companies  to  which  Congress  granted  aid,  and  he  had  no  authority 
to  insist  that  it  was  not  binding  upon  the  United  States.    Id. 

5.  The  company,  having  been  required  to  perform  the  contract,  lost  no  rights 
by  a  compliance  therewith,  as  it  protested  agidnst  and  rejected  all  illegal  condi- 
tions attached  to  the  requirement    Id. 

XAnAXUB. 

1.  When  the  writ  will  lie  to  enforce  performaoce  by  a  railroad  company  of  Its 
duties  to  the  publia    People  «.  N.  Y.  Central  and  H.  R  R  Co.  1. 

2.  Though  a  writ  of  mandamus  will  lie  at  the  instance  of  a  private  individual 
against  a  corporation,  to  compel  performance  of  a  duty  enjoined  by  its  charter, 
to  he  executed  for  the  benefit  of  the  relator,  or  the  class  of  individuals  to  whom 
he  belongs,  the  allowance  of  the  writ  in  such  cases  must  be  controlled  bjr  the 
fundamental  principle  that  it  is  tiie  absence  cf  an  adequate  legal  remedy  that 
(^ves  the  court  Jurisdiction  to  proceed  by  mandamus.  Two  things  must  concur 
— a  specific  legal  right  and  the  absence  of  an  effectual  legal  remedy.  State  e. 
Pateraon,  etc.,  R  R  Co.  184. 

8.  The  charter  of  the  Paterson  and  Newaik  R  R  Co.  authorifled  the  oompatiy 
to  coBstnict  its  railroad  along  the  Passaic  River,  with  a  proviso  that  in  passing 
by  the  lands  of  the  Mount  Pleasant  Cemeteiy,  the  said  railroad  should  be  con- 
structed entirely  outside,  and  to  the  east  of  the  present  stone  wall  embankment, 
and  that  befora  entering  upon  the  said  laoda,  the  said  railroad  company  diould 
enter  into  an  agreement  with  the  Mount  Pleasant  Cemetery  Co.  to  construct  a 
suitable  stone  wall  between  said  railroad  and  the  cemelety  grounds.    The  com- . 
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pany  located  its  road  outside  of  the  line  indicated,  and,  before  it  commenced 
the  construction  thereof,  executed  and  delivered  to  the  cemetery  company  a 
bond  conditioned  to  construct  a  wall  in  compliance  with  the  charter,  within 
three  years.  On  application  for  a  mandamus  to  compel  the  company  to  build 
the  wall,  hM: 

(1)  That  it  was  the  legislative  purpose  to  secure  to  the  relator  a  satisfactory 
location  of  the  railroad,  and  an  affreement  for  the  erection  of  a  wall — to  be  en- 
forced in  the  usual  method  by  which  contracts  may  be  enforced,  by  action  at 
law  or  by  a  bill  for  specific  performance;  and  that  the  specific  duty  imposed  on 
the  company  by  its  charter  in  this  respect  had  been  fullv  performed. 

(2)  That  tne  relator  had  adequate  legal  remedy  on  the  contract,  and  that,  if 
that  remedy  had  become  inefficacious,  by  reason  of  delav,  and  the  intervening 
insolvency  of  the  obligor,  the  relator  could  have  no  relief  by  mandamua    Id. 

4.  The  judges  of  tne  Courts  of  Common  Pleas  of  Virginia  have  power  at 
chambers  to  issue  writs  of  mandamus.  8tate  ex  rel.  v,  Cheraw,  etc.,  R.  K.  Co. 
681.  , 

5.  The  peremptory  writ  in  mandamus  must  conform  to  the  alternative  writ, 
but  such  conformitv  existed  in  this  case.    Id. 

6.  What  is  a  sufficiently  specific  demand  to  authorize  a  proceeding  by  manda- 
mus to  enforce  the  delivery  of  certain  shares  of  preferred  stock.    Id. 

MAP,  454. 

.  SeeLocATiOH. 

XA8TSB  AHD  aEBVAVT,  264. 

See  Passsnoer,  6, 6. 

1.  In  an  action  for  damages  against  a  railway  company  on  account  of  the 
wrongful  arrest  of  a  passenger  on  its  train  caused  by  the  conductor,  it  was  al- 
leged that  the  conductor  was  "  acting  within  the  scope  of  his  authority."  Held, 
it  was  competent  to  prove  that  in  the  performance  of  the  act  the  conductor  was 
acting  within  the  sphere  of  his  authority  as  conferred  by  the  company,  or  under 
its  instructions.    Qalveston,  etc.,  R.  R.  Co.  «.  Donahoe,  !^. 

2.  The  principal  is  not  liable  in  exemplary  damages  for  the  unauthorized 
malicious  act  of  its  agent,  unless  such  act  is  ratified  or  accepted  by  the  princi- 
pal.   Id. 

8.  Negligence  of  the  agent  is  negligence  of  the  company,  and  the  company  is 
liable  therefor.    H.  &  T.  C.  R  R.  Co.  v.  Rand,  800. 

4.  Admissions  of  a  conductor,  made  days  after  a  passenger  falls  from  his  train, 
that  he  kicked  him  off,  are  not  admissible  as  part  of  the  res  gest®.  Moore  v, 
Chicago,  etc.,  R.  R.  Co.  401. 

6.  A  raUroad  company  is  liable  for  the  act  of  its  conductor  in  throwing  a  pas- 
senger from  the  car.    SchuUz  «.  Third  Ave.  R  R  Co.  412. 

6.  The  defendant,  who  was  a  section  hand  on  the  N.  C.  &  St.  L.  R  Co.,  was 
assigned  to  plaintiff,  who  was  a  road  overseer,  to  work  the  public  roads.'  On 
being  summoned  by  the  plaintiff,  the  defendant  refused  to  work,  and  alleged  as 
an  excuse  that  the  railroad  upon  which  he  worked  was  originally  the  Nashville 
and  Northwestern  Railroad  Company,  the  charter  of  which  exempted  the  presi- 
dent, directors,  clerks,  agents,  officers  and  servants  from  road  duty.  Held,  that 
defendant  was  exempt,  under  the  charter,  from  road  duty,  and  that  notwith- 
Btandinjr  the  consolidation  of  the  Nashville  and  Northwestern  Railroad  with  the 
Nashville,  Chattanooga  and  St.  Louis,  it  not  appearing  that  the  charter  of  the 
latter  had  been  repeued,  the  new  company  took  the  old  road  burthened  with 
the  restrictions  as  well  as  protected  by  the  terms  and  conditions  of  its  charter. 
Hawkins  v.  Small,  482. 

XlflDELIVBBT,  76,  80. 

See  Cabbixb,  18, 14, 16,  16, 17. 

MOBTeAOB,  702,  728,  780. 

See  Bonds,  Forbclosube,  RECBrvxBS,  8-18. 
1.  Prior  to  the  purchase  of  the  railroad,  the  Albany  and  Gulf  Railroad  Com- 
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panj  bad  ezecoted  a  tnut  deed  bjr  waj  of  mortgage  upon  all  ita  TaDroad  and 
twopeitj  aoqiiind  or  to  be  acoaired.  Hdd,  tbat,  inaamocb  aa  the  road  piir- 
chaaed  waa  within  ita  chartered  limita,  and  might  hare  been  oonsuncted  if  it 
had  not  been  porcbaaed,  the  mortgage  extended  to  and  covered  tlie  said  road, 
wlien  imrdiaaed,  tlie  aame  aa  it  would  liare  done  had  the  company  itaelf  con- 
atmcted  it    Branch  e.  Jcaap,  9S8. 

i.  The  oontractora  wlio  built  the  road  and  accepted  in  payment  therefor  the 
atock  of  the  Atlantic  and  Oulf  Railroad  Company  in  lien  of  that  of  the  Soath 
Georgia  and  Florida  Railroad  Company,  and  the  asatgneea  and  purchasers  of 
aaid  stock,  after  the  transaction  between  the  two  companiea  has  been  carried 
into  effect  and  the  road  haa  been  poeseased  and  operated  by  the  Atlantic  and 
Golf  Railroad  Company  for  aeyeral  years,  are  estopped  from  claiming  the  right 
to  be  regarded  aa  stockholderB  of  the  South  Georgia  and  Florida  Railroad  Com- 
pany, or  as  preferred  creditors  as  against  the  nulroad  itself.  Having  yolon- 
tarily  accepted  the  poaition  of  stockholderi  of  the  purchasing  company,  they 
cannot  question  the  yalidity  of  the  transaction  adyersely  to  it,  or  to  the  most- 
gace  given  by  it,  covering  tne  road  in  question.    Id. 

^f .  A  moringe  of  the  road,  and  of  the  preaent  and  subsequently  acquired  prop- 
erty of  a  nuirMd  company,  executed  to  secure  the  payment  of  its  bonds,  is, 
while  it  retains  pooocaoion,  a  poor  lien  upon  the  net  earnings  of  Uie  road.  Addi- 
son e.  Lewis,  702. 

4.  In  what  case  the  claims  of  mechanics  and  material  men  have  priority  of  lien 
upon  such  net  earnings^    Id. 

■UnCXFAUTIBS. 

1.  An  ordinance  requiring  all  persona  to  keep  the  sidewalks  free  from  ice  im- 
poses a  purely  public  dutj,  and  persona  injured  by  slippine  on  the  ice  cannot 
bringprivate  actions  against  the  owners  of  the  premises.  Taylor  e.  Lake  Shore, 
etc,  K.  R.  Co.  127. 

5.  Breaches  of  public  duty  must  be  punished  in  some  form  of  public  proaeca- 
tlon,  and  not  by  the  way  of  individual  recovery  of  damages;  though  when  the 
duty  imposed  is  for  the  protection  and  benefit  of  a  particular  individual  or  clasa, 
as  well  as  for  that  of  the  public,  there  may  be  an  individual  right  of  action  for 
individua]  injury,  as  well  as  a  public  prosecution.    Id. 

8.  When  a  municipal  charter  empowers  the  common  council  to  regulate  the 
care  of  sidewalks  for  the  public  benefit,  and  provides  that  lot  owners  shall  be 
liable  to  the  city  for  all  damages  which  the  city  may  be  compelled  to  pay  for  the 
default  in  neglecting  to  observe  such  regulations,  no  action  against  a  lot  owner 
can  arise,  if  at  all,  until  after  the  city  has  been  held  liable  in  a  suit  against  it 
Id. 

4.  There  can  ordinarily  be  no  judicial  restraint  or  interference  with  municipal 
corporations  in  the  bona  fide  exercise  of  powers,  legislative  or  discretionary  in 
their  nature,  provided  private  rights  are  not  violated.  Cape  May,  etc.,  R  R 
Co.  e.  Cape  May,  474. 

5.  But  when  the  corporation  has  fulfilled  its  legislative  functions,  and  exer- 
cised its  legislative  discretion,  and  is  about  to  carry  its  legislation  into  effect,  if 
vested  rights  are  viohited,  or  irreparable  wrong  wiU  be  inflicted,  the  courts  may 
intervene.    Id. 

6.  The  repeal  of  an  ordinance  will  not  operate  to  disturb  private  rights 
vested  under  it.    Id. 

HSeLieEVCS,  85,  161,  209,  264,  899. 

See   Appeal;  Agent,  4;  Bill  of  Ladino,  4;  Cabbibb,  21,  41;  Daicagbs; 

Wabehousb,  4,  5,  6,  7. 

1.  In  action  for  the  destruction  of  property  the  allegation  of  ownership  in  the 
plaintiff  is  material,  and  a  failure  to  deny  it  in  the  answer  is  an  admission  of  its 
truth.    St.  Louis,  etc.,  R  R  Co.  e.  Hecht,  222. 

S.  A  railroad  company  has  the  right  to  detach  burning  cars  from  the  train  and 
run  them  off  on  a  spur  of  the  track  so  as  to  save  the  train  and  main  track, 
unless  damages  to  the  property  of  others  are  apparent^  and  the  probable  reralt; 
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but  if  in  doing  so  they  stop  them  near  the  property  of  another  and  it  is  con- 
samed,  they  are  liable  for  the  injury  if  by  proper  care  under  all  the  circum* 
stances  it  could  have  been  aToided.    Id. 

8.  Though  a  burning  railroad  car  which  is  run  off  on  a  switch  to  save  the  traia 
and  main  track  is  negligently  stopped  so  near  another's  property  as  to  ignite  and. 
consume  it,  the  company  is  not  liable  for  the  injury,  if  the  owner  of  the  prop- 
erty, or  his  agents,  or  employees,  having  charge  of  it,  are  present  and  can  saya 
it,  but  refuse  to  do  so;  or  if  they  arrive  after  the  property  is  on  fire  they  must 
save  what  they  can,  or  that  omitted  to  be  saved  will  go  in  mitigation  of  the 
damages;  but  agents  or  employees  of  the  owner  in  other  business  not  connected 
with  the  property  are  under  no  legal  obligation  to  protect  it,  and  their  omission 
to  do  so  is  not  contributory  negligence  on  the  part  of  the  owner.    Id. 

HEeLIOEVCE  (CONTBIBITTORT),  822.  1 

See  Practice,  19. 

The  negligent  acts  of  a  defendant  which  will  subject  him  to  liability  notwith- 
standing the  contributory  negligence  of  the  plaintiff  are  sudi  as  are  committed 
after  he  becomes  aware  of  the  danger  to  whic^  plaintiff  has  exposed  himself. 
Swigert  v.  Hannibal,  etc.,  R  R.  Co.  822. 

H2W  TBIAL,  807,  401. 

See  Practice,  17,  21. 

HOTICE,  197,  419,  476. 

See  AGEirr,  5;  Carrier,  00;  Injunction,  1. 

Notice  of  assignment  of  train  to  agent  in  charge  of  depot  and  railroad  busi- 
ness sufficient  to  bind  the  company.    Memphis,  etc.,  R.  K.  Co.  v,  Eoch,  429. 

OTFIGEB. 

1.  The  office  of  chief  engineer  of  the  Western  North  Carolina  Railroad  is  not 
a  public  office.  The  true  test  of  a  public  office  is  that  it  is  parcel  of  the  admin- 
istration of  government,  civil  or  military,  or  is  itself  created  directly  by  the  law- 
making power;  and  an  information  in  the  nature  of  a  quo  warranto  only  will 
lie  to  recover  the  same.    Eliason  v.  Coleman,  488. 

8.  It  is  a  general  rule  that  when  the  statute  provides  a  remedy  to  test  the 
right  to  exercise  a  franchise  or  office,  it  is  exclusive  of  all  other  remedies.  At- 
chison, etc.,  R  R.  Co.  V,  People,  542. 

8.  An  action  for  the  usurpation  of  an  office  or  franchise  is  a  civil  action  under 
the  Code  of  this  State,  and  must  be  governed  by  the  rules  applicable  thereto; 
must  be  instituted  by  filing  a  complaint  and  issuing  a  summons,  and  pro- 
ceeded with  the  same  as  any  other  action.    Id. 

4.  Where,  by  statute,  authorit)r  is  given  to  a  particular  officer,  its  exercise  by 
any  other  officer  is  forbidden  by  implieation.    Id. 

5.  Under  chapter  twenty-five  of  the  Code  of  Colorado,  a  proceeding  instituted 
for  the  purpose  of  remedying  the  usurpation  or  misuse  of  a  corporate  franchise 
or  a  public  office,  is  by  civil  complaint  and  summons.  The  criminal  form  of  the 
old  action  is  superseded  by  civil  action.  In  terms,  chapter  seventy-three  of  the 
Revised  Statutes,  authorizing  proceedings  by  quo  warranto,  is  repealed  by  sec- 
tion 477  of  the  Code.    Central,  etc.,  R  R  Co.  v.  People,  546. 

6.  It  seems  that  a  mere  statement  of  legal  conclusions,  with  a  demand  that  the 
defendant  show  by  what  authority  it  exercises  a  franchise,  as  was  anciently  tol- 
erated when  the  proceeding  was  by  information  in  nature  of  a  quo  warranto, 
would  not  be  sufficient  under  the  Code.    Id. 

7.  The  directors  cf  a  corporation  are  its  officers  or  agents,  and  represent  the 
interests  of  that  abstract  legal  entity  and  of  those  who  own  the  shares  of  its 
stock.  One  of  the  objects  of  creating  a  corporation  by  law  is  to  enable  it  to 
make  contracts,  and  these  contracts  may  be  made  with  the  stockholders  as  well 
as  with  others.    Addison  v.  Lewis,  702. 

8.  When  the  lender  of  money  to  a  corporation  is  a  director  charged  along  with 
others  wiUi  the  control  and  management  of  the  corporation,  representing  m  this 
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becomei  •  party  to  a  euutiact  witk  the  campmaj^  to 

inatutd  in  the  pfedie  degree  that  hie  icpieeciitatwe 

power  and  eontrol  derired  from  the  conlkleiiee  ifjiMBul  ia  him;  bat 

doctrine  with  regaid  to  thie  dees  oC  ooatTM^  ie  not  that  tii^  are 

bat  that  they  are  Toidabie  at  the  election  of  the  partf 

lejHeeeuted  bf  the  party  cJaimtng  ander  tt>    Id. 

TAmTIIi^660L 

9mm  LuUTA110B%  fii 

1.  The  general  mle  is,  tliat  when  prooeedinga  are  had  to  mO  tbe  fee  is  Isnd, 
it  ii  not  neoeBMiy  to  make  the  iemee  of  the  hmd  a  party  to  tlie  aoiC  Chapman 
o  PitUburg,  etc.  R.  R  Co.  451 

i.  Where  it  does  not  appear  in  the  pleadings  or  otherwise  fca  die  csae,  tirat  a 
person  lias  an  interest  in  the  sobject-matter  of  the  soit,  he  Is  not  a  neceaaaiy 
party  to  the  suit.    Id. 

t.  Where  a  Arm  talus  a  contract  fnnn  a  corporation  to  construct  an  improre- 
meiit,  and  ssad  firm  sub-oontncts  to  another  firm,  which  does  a  large  aaooont 
of  work,  and  the  first  firm  fails  and  cannot  pay  the  sufahcontractora,  and  to 
induce  tlie  sub-contractors  to  go  on  with  the  work  the  corporation  assumes  to 
par  the  old  debt  due  the  sub-contractors,  and  releases  the  contractors  from  all 
obligations  to  pay  such  old  debt,  the  first  contracting  firm  is  not  a  neceasaiy 
party.    Id. 

4.  The  general  rule  ia,  tliat  when  it  is  necessary  to  adjudicate  the  rights  of  an 
assignee,  the  assignor  must  be  made  a  party  to  the  suit;  but  to  this  rule  there 
is  the  exception,  that  where  tlie  assignment  is  absolnto  and  unconditional, 
leaving  no  eqnitable  interest  whaterer  in  the  assirnor,  and  the  extent  and 
▼alidity  of  the  sssignment  is  neither  doubted  nor  denied,  and  tliere  is  no  re- 
maining liability  in  the  assignor  to  be  affected  by  the  decree,  it  is  not  neoea- 
aanr  to  make  the  assignor  a  psrty.    Id. 

i.  If  a  person  is  not  named  in  the  bill,  and  no  allegation  with  mferenee  to 
him  appears  therein,  tiie  naming  of  bim  in  the  summons  does  not  make  him  a 
party  to  the  suit,  although  he  mar  haTe  been  senred  with  process.    Id. 

6.  Although  a  person  be  named  in  the  prater  of  the  bill  and  also  in  the  sunk- 
mons  and  served  with  process,  yet  if  there  is  no  allegation  in  the  bill  with  ref- 
erence to  him,  he  Is  not  a  partr  to  the  suit,  because  there  is  nothing  ia  the  bill 
to  which  he  could  answer,  and  his  rights,  if  he  has  any.  are  not  to  be  adjudi- 
cated without  giving  him  an  opportunity  to  defend  his  interest    Id. 

PABtinOV. 

A  railroad  corporation,  having  fmrehased  from  another  railroad  company  an 
undivided  interest  in  the  tatter's  railroad,  under  the  act  of  April  7,  1868,  in  re- 
lation to  insolvent  railroad  companies,  etc,  which  authorizes  sndi  sale  under 
certain  conditions,  if  the  sale  can  be  made  without  impairing  the  usefulness  of 
the  road  to  the  vendor  company,  whereby  a  tenancy  in  common  was  created  be- 
tween the  parties,  cannot  compel  partition  of  the  common  property  either  under 
the  statute  in  relation  to  partitioh  or  in  equity.  Pittsbuq;li»  etc,  R  R.  Co.  a 
Central  Ohio  R  R  Co. 


Where  a  partnenhip  owns  stock  in  an  insolvent  corporation,  a  member  of  the 
firm  will  be  liable  to  an  execution  against  himself  individually,  as  a  stockholder, 
upon  the  motion  of  a  creditor  of  the  coporation,  in  all  esses  where  the  Ann 
would  be  subject  to  such  lialHlity.    Bray's  Admr.  e.  Seligman's  Adm'r.  (158. 

PAIS.— Fbbb  PiLflB,  817. 

See  PAfiSBHGBB,  18, 14. 
PAMDBVeXS,  861. 

See  Dajcaoim,  11;  Slbxpikg  Cabs,  Tickbtb. 

1.  The  complaint  in  this  case  alleges  that  plaintiff,  being  a  passenger  upon 
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defendant's  railroad,  "solely  by  the  negUgeaoe of  the  defendant  in  the  ptemltes, 
the  car  in  which  the  plaintiff  was  .  .  .  being  conveyed  ran  off  the  track  at  or 
near  Minneapolis  with  great  force  and  violence,  and  that  the  plaintiff  was  there- 
by ffrievoQsly  injured;  that  among  the  injuries  so  caused  her  ankle  bones  were 
broken,  her  leg  injur^,  her  nervous  system  was  incurably  injured,  and  she  was 
otherwise  injured."  Under  these  allegations  its  was  competent  to  stow  any  in- 
jury to  plaintiff's  person  or  health  of  which  the  derailment  was  the  proicimate 
cause.  If  alarmed  by  the  peril  apparently  occasioned  by  the  derailment,  but 
acting  as  a  person  of  ordinary  prudence  would  in  like  circumstances  in  en- 
deavoring to  escape  or  avoid  the  same,  she  betook  herself  to  the  platform  of  the 
car  and  Jumped  or  fell  off,  or  was  Jolted  off  by  the  car's  motion,  or  pushed  or 
crowded  off'  by  fellow-passeners  in  the  excitement  of  the  moment,  any  injui^ 
to  her  health  or  person  occasioned  by  her  fright,  or  b^  her  striking  the  ground, 
would  be  directlv  traceable  to  the  derailment  as  its  primary  proximate,  response 
ible,  and  Judicial  cause.    Smith  e.  St.  Paul,  etc.,  R  R  Co.  §62. 

8.  In  the  circumstances  mentioned  the  damages  resulting  directly  and  proxi- 
mately to  the  person  and  health  of  plaintiff  (considered  simply  as  a  person)  from 
her  fnght  and  from  her  coming  to  the  ground,  whether  by  iumping  or  bv  any  of 
the  means  before  indicated,  would  be  general,  not  special.  General  damages 
are  Bot  such  only  as  must,  i  priori,  inevitably  and  always  result  from  a  given 
wrong.    Id. 

8.  It  is  enough  if,  in  the  particular  instance,  they  do  in  fact  result  from  the 
wrong  directly  and  proximately,  and  without  reference  to  the  special  character, 
condition,  or  circumstances  of  the  person  wronged.    Id. 

4.  It  is  the  duty  of  every  railroad  company  to  cause  its  passenger  trains  to 
atop  at  each  station  advertised  as  a  place  for  receiving  and  discharging  passen- 
gers, a  sufficient  length  of  time  to  receive  and  let  off  passengers  with  safety, 
and  to  provide  a  reasonably  safe  way  of  reaching  and  departing  from  their  cars 
at  all  usual  stations,  and  it  is  the  duty  of  passengers  to  exerc&e  ordinary  care 
for  their  safety  in  attempting  to  take  passage  on  railways  cars.  Wabash,  etc., 
R.  R  Co.  e.  Rector,  264. 

6.  No  degree  of  carelessness  or  negligence  on  the  part  of  a  passengar  will  ex- 
ciae  a  wanton  and  malicious  attack  on  him  by  the  conductor  or  other  servant  of 
the  railroad  company.  No  matter  how  negligent  a  passenger  mAj  be  for  his 
aafety,  that  will  not  warrant  the  infliction  ox  a  willful  injury  by  a  raihxMid  em- 
ployee.   Id. 

6.  In  an  action  for  damages  against  a  railway  company,  the  proof  showed  that 
tbe  plaintiff  delayed  getting  upon  the  train  until  it  had  started  and  «>t  under 
consideTable  speed,  "vnien  he  caught  hold  of  the  railing  at  tbe  end  or  the  rear 
car  and  stepped  upon  the  bottom  step,  when  he  was  swung  round  to  the  rear 
of  the  car,  with  his  back  toward  it,  imd  in  an  effort  to  recovw  himself  swung 
back,  and  with  his  right  hand  took  hold  of  the  other  puixd  rail,  and  while  in 
that  position,  it  was  claimed  he  was  wantonly  and  maliciously  assaulted  by  the 
conductor.  The  court  instructed  the  Jury  that  if  they  believed,  from  the  evi- 
dence, that  plaintiff,  under  all  the  ciroumstances,  in  attempting  to  board  the 
train  acted  as  a  reasonably  prudent  man  would  have  done  under  like  ciroumstan- 
ces, wltlMut  negligence,  and  used  ordinary  care  to  prevent  accident,  and  that 
injuries  were  sustained  bv  him  resulting  from  the  willful  or  wantonly  malicious 
conduct  of  the  servant  oi  the  defendant  acting  in  the  line  of  his  dutj,  the  defen-^ 
dant  was  liable  for  such  injuries.  Held,  that  while  under  some  circumstances  * 
the  principles  of  the  instruction  might  be  appllcaUe,  it  was  calculated  to  miidead 
the  jury  under  the  facts  of  the  case  tried.    Id. 

7.  Where  the  plaintiff,  in  an  action  against  a  railroad  company  to  recover  for 
a  permaaMit  personal  injury,  including  one  to  his  spine,  ckimed  to  have  re- 
sulted from  an  unjustifiable  assault  upon  him  bv  the  conductor  as  he  was  at-  ' 
tempting  to  board  a  car  while  in  motion,  the  proof  tending  strongly  to  show  that 
the  princ^l  injury,  the  one  to  his  spine,  was  caused  l^  a  severe  strain  or 
wrenching  <A  his  body  in  attempting  to  get  on  the  train,  an  instruedon  which 
ignores  the  fact  that  such  injury  might  have  resulted  from  his  own  imprudent 
act,  lAould  not  be  given.    It  should  exclude  from  the  Jury  all  idea  that  there 
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could  be  an  v  recovery  for  injuries  sustained  by  the  imprudent  attempt  to  bottd 
the  car  while  in  motion.    Id. 

8.  The  W.  Company  by  their  original  act  were  authorized  to  charge  reason- 
able rates  for  the  conveyance  of  passengers.  By  a  subsequent  Act  the  company 
were  empowered  to  extend  their  line,  and  to  charge  a  lump  sum  for  carrviDg 
passengers  over  that  extension.  A  third  and  later  Act  uliowed  the  W.  Com- 
pany to  amalgamate  with  another  company,  provided  that  they  reduced  their 
charges  to  the  same  scale  as  that  of  the  other  companjr.  That  scale  was  one 
penny  a  mUe  for  each  third-class  passenger.  The  plaintiff  travelled  over  the 
line  of  the  W.  Company  with  a  thira-class  ticket,  and  was  charged  as  his  fare  at 
more  than  the  rate  of  one  penny  a  mile.  In  the  course  of  his  journey  be  travel- 
led over  the  extension.  The  W.  Company  also  charged  the  company  with  the 
government  duty.  Held,  that  the  W.  Company  were  not  entitled  to  charge  the 
plaintiff  more  than  one  penny  per  mile,  but  that  they  were  entitled  to  charge  him 
with  the  government  duty.    Brown  v.  Great  Western  R  R  Co.  271. 

9.  Bv  one  of  the  clauses  in  an  Act  relating  to  the  W.  Company  they  were 
forbidden  to  take  toUs,  unless  milestones  were  maintained  along  the  line;  and 
another  Act  relating  to  the  W.  Company  incorporated  the  Railways  Clauses  Con- 
solidation Act,  18&,  which,  in  s.  IK$  contains  a  similar  provision.  Mdd,  that 
the  word  *'  tolls"  related  to  tolls  properly  so  called,  and  did  not  extend  to  charges 
for  carrying  passengers  in  the  companv's  own  carriages.    Id. 

10.  Where  a  passenger  was  wrongfully  arrested  on  a  train  by  order  of  the 
conductor,  hM  that  it  was  competent  to  prove  that  the  latter  was  acting  within 
the  scope  of  his  authority  as  conferred  by  the  company,  or  under  its  instructions. 
Galveston,  etc.,  R  R  Co.  v.  Donahue,  287. 

11.  It  is  the  duty  of  a  person  about  to  take  passage  on  a  railway  tndn  to  in- 
form himself  when,  where  and  how  he  can  go  and  stop,  according  to  the  regula- 
tions of  the  railway  company,  and  if  he  m&es  a  mistake,  not  induced  by  the 
company,  against  which  ordinary  care  in  this  respect  would  have  protected  him, 
he  has  no  remedy  gainst  the  company  for  the  consequences.  Beauchamp  v. 
International,  etc.,  R  R  Co.  807.  , 

12.  By  his  ticket  the  passenger  on  a  railway  train  acquires  the  right  only  to  be 
carried  according  to  the  custom  of  the  road.  He  has  the  right  to  go  to  the  place 
which  his  ticket  calls  for  on  anjr  train  that  usually  carries  passengers  to  that 
place,  but  he  cannot  insist  on  being  carried  out  of  the  customary  course  of  the 
road.    Id. 

18.  A  free  pass,  containing  an  express  release  of  the  liability  of  a  railroad  com- 
pany for  all  damages  on  account  of  injury  to  the  person  of  the  holder,  although 
accepted  and  used,  does  not  relieve  the  company  from  liability  as  a  common  car- 
rier for  negligence.    Buffalo,  etc.,  R  R  Co.  v.  O'Hara,  817. 

14.  One  who  accepts  and  uses  a  free  pass  issued  by  a  railroad  company,  in 
violation  of  the  Constitution  of  1878  and  the  Act  of  June  15,  1874  (P.  L.  288). 
does  not  thereby  become  a  trespasser.    Id. 

16.  It  is  not  necessarilynegligence  to  attempt  to  get  on  a  train  which  had 
started  from  a  station.  The  rate  of  speed  and  whether  the  train  was  stopped 
a  sufficient  length  of  time  to  enable  passengers  to  get  on,  are  circumstances 
to  be  considered  in  deciding  the  question.  8wigert  e.  Hannibal,  etc.,  R  R  Co. 
822. 

18.  The  fact  that  the  conductor  of  a  railroad  train  about  to  leave  a  station  is 
induced  by  the  conduct  and  conversation  of  a  person  on  the  station  platform  to 
believe  that  he  does  not  intend  to  take  passage  on  the  train,  will  not  relieve 
the  company  from  liability  for  injuries  received  by  such  person  in  consequence 
of  the  train  being  started  without  giving  him  time  to  get  on,  if  the  conductor 
actually  sees  him  attempting  to  get  on  when  he  gives  the  order  to  start.    Id. 

17.  Kailroad  trains  are  bound  to  stop  at  stations  a  reasonable  length  of  time  to 
enable  passengers  to  get  on.    Id. 

18.  While  resistance  to  the  authority  of  a  conductor  does  not  preclude  a  pas- 
senger from  recovering  reasonable  dama^  for  a  wrongful  ejection  from  the 
train,  it  is  his  duty  certainly  where  he  is  m  the  wrong,  to  submit  without  resist- 
ance except  in  defence  against  impending  bodily  injury;  and,  right  or  wrong* 
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necessary  resistance  will  excuse  the  use  of  force  and  mitigate  the  damages  for 
any  injury  received.    Hall  v.  Memphis,  etc.,  R.  R  Co.  S48. 

19.  A  contract  of  carriage  is  made  with  reference  to  the  reasonable  regula- 
tions of  the  carrier  for  the  intercommunication  between  the  agents  of  the  car- 
rier in  the  transaction  of  its  business;  and  mistakes  should  be  treated,  as  in 
other  business  transactions,  as  matters  for  adjustment  between  the  passenger 
and  the  proper  agents  of  the  carrier.  Held,  therefore,  that  where  there  is  a  dis- 
pute arising  on  the  train  about  the  ticket,  it  is  the  duty  of  the  passenger,  if  able 
to  do  so,  to  pay  the  extra  fare  and  rely  on  his  remedy  to  recover  it  back  rather 
than  to  force  the  conductor  to  ezp^l  him,  with  a  view  to  suing  for  damages  for 
a  wrongful  ejection.  And  if  he  insists  on  expulsion,  he  can  recover  no  other 
damages  than  he  could  have  recovered  if  he  had  paid  the  extra  fare  or  quietly 
left  the  train  and  sued  for  a  breach  of  contract.    Id. 

20.  A  regular  station  is  not  an  improper  place  to  eject  a  passenger,  although 
there  may  not  be  a  hotel  for  public  accommodation  at  that  place.    Id. 

81.  What  evidence  is  sufficient  to  sustain  a  verdict  of  damages  against  a  rail- 
way company  for  failure  and  refusal  to  transfer  a  passenger  upon  application 
and  tender  of  charges.    H.  A  T.  C.  B.  R  Co.  v.  Rand,  8^ 

82.  The  liability  of  the  defendant  railway  company  is  measured  by  the  fact 
that  the  injury  received  follows  proximately  from  the 'culpable  act  complained 
of,  and  if  erysipelas  sprang  from  the  injuij,  the  dan^rs  from  that  disease,  as 
well  as  the  sufferings  produced  by  it,  constitute  a  portion  of  the  injury  itself,  and 
it  is  none  the  less  so  because  under  similar  accidents  producing  fractures,  that 
disease  would  not  necessarily  follow.  The  refusal  of  a  charge  opposing  this 
principle  held  not  to  be  error.  The  plaintiff's  action  being  the  direct  and  proxi- 
mate cause  of  the  inlury,  and  it  appearing  from  the  facts  proved  that  leaping 
from  the  cars  while  in  motion  is  unsafe  and  dangerous,  it  follows  that  plaintiff 
contributed,  by  his  want  of  care,  to  the  casualty  which  occurred;  that  the  fault 
of  the  defendant  company  in  too  speedily  leaving  the  station  did  not  endanger 
the  personal  safety  of  plaintiff,  and  its  very  nature  could  not  be  the  proxi- 
mate cause  of  the  injury  which  the  plaintiff  received  through  his  own  direct 
act,  which  was  the  proximate  cause  of  said  injury.  Houston,  etc.,  R.  R.  Co. 
«.  Leslie,  407. 

88.  A  railroad  company  is  liable  for  the  act  of  its  conductor  in  throwing  a 
passenger  from  the  car.    Schultz  v.  Third  Ave.  R.  R.  Co.  412. 

PXHALTT. 

1.  A  railroad  company  is  not  relieved  of  liability'  to  the  penalty  of  $25  per 
day,  under  the  act  of  1876,  ch.  240,  for  delay  of  shipment  of  goods  beyond  five 
days  after  receipt  of  same,  by  reason  of  its  alleged  inability  to  procure  the  neces- 
sary transportation  on  account  of  the  large  accumulation  of  frei^t.  It  is  Uie 
duty  of  the  company  to  provide  a  sufficient  numbers  of  cars.  Keetor  e.  Wil- 
mington, etc.,  R.  R.  Co.  165. 

8.  By  the  words  '*five  days,"  the  act  means  five  full  running  days,  including 
Sunday  whenever  it  intervenes.    Id. 

8.  The  company  would  not  incur  the  penalty  until  the  full  expiration  of  the 
sixth  day  after  receipt  of  the  goods — the  law  not  regarding  the  fraction  of  a  day  in 
the  enforcement  of  a  penal  statute.     Id. 

4.  Section  2  of  the  acts  of  North  Carolina  of  1874  and  1876,  chap.  240,  impos- 
ing a  penalty  upon  railroad  companies  for  allowing  anv  freight  they  may  re- 
ceive for  shipment  to  remain  unshipped  for  more  than  Ave  days  unless  other- 
wise agreed  between  the  company  and  the  shipper,  is  a  valid  act.  Whitehead 
9.  Wilmington,  etc.,  R.  R.  Co.  168. 

6.  Said  act  is  not  to  be  deemed  unconstitutional  on  the  ground  that  it  contra- 
venes the  charters  of  railroad  companies  formerly  granted,  or  because  it  may 
indirectly  operate  upon  commerce  outside  of  the  immediate  jurisdiction  of  the 
State,    id. 

6.  In  an  action  to  recover  the  penalty  provided  by  the  said  act,  the  provisions 
thereof  are  to  be  construed  strictly  in  f^vor  of  those  charged  with  violating  its 
provisions.    The  rigid  rules  of  the  common  law  with  reference  to  the  lialnli^ 
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of  common  carriers  should  not  be  applied  where  in  such  case  it  appears  that 
the  delay  in  shipping  the  goods  has  been  caused  by  drcumstances  which  the 
railroad  company  could  not  have  been  expected  to  provide  for»  and  which  have 
occuiTed  entinsly  without  fault  on  the  company's  part,  semble  that  it  will  be 
held  excused  from  liability.    Id. 

7.  A  railroad  company  accustomed  to  transport  cotton,  owned  120  flat-can, 
which  were  itsually  ample  to  carry  on  ati  its  business  in  that  line.  In  the  au- 
tumn of  1881.  the  cotton  crop  was  very  heavy  and  Uiere  were  many  delays  in 
consequence.  At  the  same  time,  a  connecting  line  over  which  much  of  the  cot- 
ton was  forwarded,  save  notice  that  it  would  thereafter  transport  cotton  onl^in 
box-cars  and  not  in  nat-cars.  The  companv  first  above  named  had  not  sufficient 
box-cars  to  carry  on  its  business  and  was  wholly  unable  at  once  to  obtain  more. 
At  this  juncture,  A.  &  Co.  delivered  certain  cotton  to  the  railroad  for  transpor- 
tation, receiving  a  through  bill  of  lading  over  tbe  connectine  line,  which  bill 
contained  a  clause  proviiSng  that  the  cotton  was  received  for  transportation, 
"at  the  company's  convenience."  A.  &  Co.,  although  well  able  to  read,  did 
not  notice  said  clause  until  after  the  bringing  of  the  suit  hereinafter  mentioned. 
The  cotton  was  not  shipped  for  more  than  five  days,  owing  to  the  circumstances 
above  mentioned,  in  a  suit  by  A.  &  Co.  against  the  railroad  company  to  recover 
the  statutory  penalty. 

Held,  that  under  the  circumstances  of  the  case,  the  clause  above  cited  in  the 
bill  of  lading  was  a  valid  one,  and  might  be  taken  advantage  of  by  the  company 
and  that  therefore  plaintiffs  could  not  recover.    Id. 

8.  Section  4886  of  the  Revised  Statutes  of  the  United  States,  imposing  a  pen- 
alty upon  railroads  carrying  sheep,  swine,  etc.,  if  they  allow  such  she^,  swrne, 
etc,  to  be  more  than  28  consecutive  hours  confined  without  unloading  them  for 
at  least  five  hours  for  rest,  water,  and  feeding,  does  not  apply  to  a  raBroad  car- 
rying sheep,  swine,  etc.,  from  a  point  within  a  state  to  another  point  therein, 
but  only  to  such  as  carry  swine,  sheep,  etc.,  from  one  state  to  another.  United 
States  V.  East  Tenn.,  etc.,  R  R  Co.  259. 

9.  An  action  under  chapter  68,  Acts  Fifteenth  Qeneral  Assembly  of  Iowa,  for 
five  times  the  amount  paid  as  f rd^ ht,  in  case  of  an  overcharge,  is  an  action  for  & 
statutory  penalty,  and,  under  scciion  2529  Code,  is  barred  in  two  yearSb  Herri* 
mann  e.  jSurlington,  etc.,  Ky.  Co.  889. 

PLEADIHO. 

1.  Plaintiff's  complaint  contained  three  counts:  tbe  first  alleged  in  substanoe 
that  on  October  80,  1877,  he  got  upon  the  rear  platform  of  one  of  defendant's 
cars  as  a  passenger;  that  the  conductor,  without  asking  him  for  his  fare  or  gir- 
ing  him  an  opportunity  to  paj^r  it,  violently  threw  him  off  from  the  car  in  front  of 
a  car  passing  upon  an  adjoining  track,  and  he  was  run  over  and  injured  "to  his 
damage  $10,000."  Tbe  other  two  counts  relate  to  the  same' accident,  alleging 
that  It  occurred  through  defendant's  negligence,  each  "closing  to  his  damage 

{10.000."  In  tha  prayer  for  relief  plaintiff  asked  damage  "to  the  amount  of 
20,000."  Upon  trial  the  court  ruled  In  substance  that  plaintiff  could  only  recover 
under  the  first  count;  he  obtained  a  verdict  for  $15,000.  Defendant  claimed 
Uiat  as  said  count  only  alleged  $10,000  damages,  the  verdict  was  unauthorized. 
EM,  untenable;  that  the  general  prayer  for  damages  at  the  close  of  the  com- 
plaint controlled;  but  that  if,  in  order  to  sustain  the  recovery,  the  first  count 
^ould  have  alleged  $15,000  damages,  the  defect  was  one  that  could  be  amended 
on  appesl.    Schultz  v.  Third  Ave.  R  R  Co.  412. 

S.  It  is  no  longer  necessarv  to  take  advantage  of  the  want  of  requisite  <dtiz6ii- 
ship  by  plea  in  abatement.    iRae  &  Grand  Trunk  R  R.  Co.  470. 

S,  Pleadings  in  justices'  court  are  to  be  viewed  with  liberality ;  and  where  a 
declaration,  though  informal,  fairly  apprises  the  defendant  of  the  claim  made 
against  him,  it  wul  be  held  sufficient  if  not  demurred  to.  Wiksoz  «.  Totodo» 
etc.,  R  R  Co.  518. 

^  Defect  in  pleading  may  be  aided  by  pleading  over.  Central,  etc,  R.  R» 
Co. «.  People,  &46. 
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FOiT  OFFICE. 

FftACnCE. 

1.  Thoagh,  under  the  Bevised  Statutes  (arts.  1215,  ldl9, 1220),  the  dtation  to 
a  defeudant  should  state,  among  other  things,  the  nature  of  the  plaintiff's  de- 
mand, it  was  not  designed  to  supply  in  this  respect  the  place  of  the  petition;  a 
general  statement  notifying  defenoant  of  the  character  of  plaintiff's  demand, 
and  avoiding  any  attempt  at  detail  is  sufficient.  Houston  and  T.  0.  R  R.  Co. 
9.  Burke,  59. 

2.  In  a  suit  against  an  incorpomted  company,  citation  may  be  serve  d  upon  a 
local  agent  representing  the  company  in  the  county  in  which  sudi  suit  may  be 
brought  (R  S.  1228).  A  petition  idleged  that  a  defendant  incorporated  company 
had  an  office  '*  for  the  transaction  of  business  as  a  common  carrier  in  the  city  of 
Austin,  Travis  County,  Texas,  at  which  place  the  agent  of  said  company  is 
Robert  S.  Collins."  The  suit  was  brougjit  m  Travis  County.  EM,  that  service 
of  citation  on  Robert  8.  Collins  was  sufficient  to  hold  the  defendant  to  answer 
the  petition,  and  that  no  Judicial  ascertainment  of  the  agency  was  required  to 
authorize  a  Judgment  b;^  default.    Id. 

8.  When  service  of  citation  is  made  upon  the  agent  of  an  incorporated  com- 
pany who  resides  in  the  county  where  the  suit  is  brought,  the  defendant  com- 
pany, though  its  principal  office  may  be  elsewhere,  is  not  entitled  to  be  served 
with  a  certified  copy  of  the  petition.    Id. 

4  See  opinion  for  facts  stated  in  motion  and  affidavits  to  set  aside  a  judgment 
by  default,  which  so  far  excused  a  failure  to  answer,  that,  if  aocompanied  with 
a  showing  of  a  meritorious  and  valid  defense,  should  have  authorized  the  granting 
of  the  motion.    Id. 

5.  A  defendant  against  whom  a  Judgment  by  default  has  been  rendered  can- 
not complain  that  plaintiff's  daim  for  damages  was  excessive,  if,  after  over- 
ruling his  application  to  set  aside  the  default,  tne  court  permitted  the  defendimt 
to  introduce  evidence  to  show  the  true  extent  of  damage  sustained.    Id. 

6.  Where  a  case  is  submitted  upon  an  agreed  statement  of  facts  the  parties 
waive  any  objection  to  the  form  of  the  pleadings  not  expressly  reserved.  Forbes 
«.  Fitchburg  R  R  Co.  80. 

7.  Where  there  is  evidence  to  sustain  a  verdict  the  same  is  conclusive  and  wiU 
not  be  reviewed  on  appeal.    Wilson  «.  S.  P.  R  R.  Co.  161. 

%,  Where  the  record  on  appeal  fails  to  show  that  an  instruction  was  applies- 
cable  to  the  evidence,  the  action  of  the  court  in  refusing  it  will  be  sustainea  even 
if  the  reason  given  by  the  court  for  its  refusal  was  not  sufficient.  Mayor  v.  Vir- 
ginia, etc.,  R  R  Co.  178. 

9.  Instructions  that  are  not  pertinent  to  any  issues  in  the  case  should  be  re- 
fused, although  they  embody  correct  propositions  of  law  in  the  abstract.    Id. 

10.  Plaintiff  complained  of  an  instruction  given  by  the  court  of  its  own  mo- 
tion: EM,  that  even  if  it  was  erroneous  it  could  have  done  no  harm  to  plaintiff, 
because  it  was  but  a  repetition,  in  substance,  of  one  given  at  his  request.    Id. 

11.  Where  there  is  evidence  to  support  the  finding  of  the  Jury  as  to  damages^ 
the  court  will  not  undertake  to  determine  its  credibility  or  relative  weight. 
Evansville,  etc.,  R.  R  Co.  v.  Montgomery,  196. 

12.  When  modifications  to  instructions  are  excepted  to  the  bill  of  exceptions 
must  show  the  modification,  and  what  the  instructions  are,  as  amended;  other- 
wise this  court  cannot  tell  whether  they  are  right  or  wrong.  St  Louis,  etc.,  R 
R  Co. «.  Hecht,  222. 

18.  Where  a  motion  is  made  on  the  day  preceding  the  day  of  trial  to  suppress 
a  dq;>08itioii,  and  on  the  next  day,  but  pnor  to  the  commencement  of  the  trial, 
the  motion  is  presented  to  the  court  for  hearing,  and  the  court  refuses  to  enter- 
tain the  same  on  the  ground  that  it  is  made  too  late;  hM,  error.  Adams  Express 
Co.  V,  McConnell,  240. 

14.  An  instruction  is  vicious  which  ignores  an  important  fact  intimately  con- 
nected with  and  affecting  the  plaintifTs  right,  or  ttie  extent  of  the  defenduit's 
liability,  which  the  evidence  tends  to  prove.  Wabash,  etc.,  R.  R  Co.  v.  Hector, 
264. 

15.  It  is  not  sufficient,  in  such  a  case,  that  some  of  the  defendant's  instructioiis 
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mfty  hmre  itatad  the  law  oomcUy  on  sndi  bnndi  of  the  cue.  The  pbintiflli 
iiMtnicskMis  alKNiki  haTe  done  tlie  atme  thing,  so  tbst  the  Jmy  might  not  he 
mided  by  conndering  one  set  or  the  other  of  the  chaxges  given.    Id. 

It.  The  citation  in  a  soit  ageinst  an  iooorporated  rulwaj  oompanj  deacribed 
tiie  company  as  a  railroad  company.  BM,  tliat  there  was  no  enor  in  orermliii^ 
a  motion  to  quash  the  serrioe.    GalTeston,  etc.  R  R  Co.  e.  Dooalioe,  287. 

17.  Tlie  Sopreme  Court  will  not  grant  a  new  trial  <m  the  ground  of  sorpime 
when  it  was  the  result  of  misapprehension  by  the  counsel  of  ue  law  of  the  case. 
Beauchamp  e.  International,  etc,  R  R  Co.  907. 

18.  Instructions  oifered  by  the  parties  but  amended  by  the  court  before  bemg 
giren  are  to  be  considered  ss  if  giTen  by  the  court  of  itsown  motion,  and  the  fact 
tliat  counsel  nad  them  to  the  Juiy  will  not  operate  a  waiver  of  exceptions  dnJ^ 
taken  to  the  action  of  the  court.    Swigert  v.  Hannibal,  etc,  R  R  Ca  888L 

19.  Instructions  so  drawn  ss  to  put  upon  the  plaintiff  the  onus  of  showing 
that  he  was  not  guilty  of  contributory  nco^igence  are  properly  refused.    Id. 

M.  A  yerdict  will  not  be  set  aside  untess  the  dainages  are  yery  ckariy  ezr 
oessiTe.    H.  ft  T.  C.  R  R  Co.  e.  Boehm,  886. 

81.  A  new  trial  will  not  be  granted  on  the  ground  of  newlT  dIscoTered  testi- 
monr,  the  only  effect  of  which  is  to  impeach  the  credibility  of  a  witness.  Moai« 
e.  Chicago,  etc,  R  R  Co.  401. 

88.  Toe  law  again  announced  that  a  judgment  in  a  aril  cause  will  not  be 
reyersed  for  a  mere  failure  on  the  part  of  the  court  below  to  coyer  in  the  diarge 
eypry  |rfiase  of  the  case,  when  attention  is  not  called  to  the  omission  by  a  diarge 
asked  or  otherwise.    Van  Alstyne  e.  Houston,  etc,  R  R  Co.  447. 

88.  Geneimll^  exceptions  to  the  reports  of  master  commissioners  partake  of  the 
nature  of  speciai  demurrers;  and  if  the  report  is  erroneous,  the  party  com* 
plaining  of  the  report  or  excepting  thereto  must  point  out  the  errors  in  hia 
exceptions  with  reasonable  certainty,  so  as  to  direct  the  mind  of  the  court  to 
them.  When  he  does  so,  the  |>arts  not  excepted  to  are  admitted  to  be  coi^ 
rect,  not  only  as  regards  the  principles^  but  also  as  relates  to  the  eyidence  oo 
which  they  are  founded.    Chapman  e.  I^ttsburg,  etc,  R  R  Co.  484. 

84.  Where  three  suits  are  consolidated,  and  there  are  attachments  in  each,  and 
the  defendant,  a  non-resident  corporation,  appears  in  Uie  suits,  and  a  per- 
sonal decree  is  rendered  against  it,  but  in  one  of  the  suits  the  trustees  hold- 
ing the  l^al  title  are  not  before  the  court,  and  the  court  as  to  that  suit 
declines  to  make  an  order  of  sale  ss  to  the  attached  property,  but  remands  it 
to  rules  to  bring  in  the  trustees  holding  the  legal  title,  and  in  this  state  of 
the  case  an  appeal  is  taken  from  the  decree  in  the  consolidated  suits,  this 
court  will  not  consider  any  alleged  errors  in  such  attachment,  because  its 
yalidity  had  not  been  passed  upon  by  the  circuit  court.    Id. 

88.  Where  the  bill  makes  reference  to  the  important  exhibits  and  bases  all^a- 
tions  thereon,  and  the  defendant  answers  ana  does  not  deny  the  existence  of 
the  exhibits  nor  contest  their  yalidity,  and  they  are  not  produced,  the  defend- 
ant can  make  no  objection  in  the  appellate  court  to  their  non-production.    Id. 

88.  Where  an  attachment  is  sued  out  against  a  non-resident  corporation,  which 
has  the  equitable  title  to  real  estate  attached  in  the  cause,  a  personal  decree 
may  be  rendered  against  such  non-resident  corporation,  which  appears  in  the 
cause;  but  the  attached  property  will  not  be  sold  in  the  absence  of  trustees, 
who  hold  the  l^al  title;  they  must  eiUier  be  seryed  with  process;  or,  if  non 
residents,  an  order  of  publication  must  issue  against  them  and  be  duly  pub- 
lished.   Id. 

87.  Where  the  eyidence  fully  sustains  the  yerdict,  the  Judgment  of  the  court 
below  must  be  affirmed;  ana  newly  discoyered  eyidence,  which  is  merely 
cumulatiye,  will  not  entitle  the  party  to  a  new  trial.  Hickinbottom  e.  Chicago, 
etc,  R  R  Co.  606. 

88.  How  far  equitable  relief  will  be  alf orded  in  action  brought  in  common  law 
court.    Little  Rock,  etc,  R  R  Co.  e.  PerrV.  610. 

88.  It  is  the  prorince  of  the  court  to  determine,  when  ayidence  is  offered, 
whether  it  tends  to  proye  the  issue.     After  it  has  gone  to  the  Jury,  unless 
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wholly  irreleyant,  it  is  for  the  jury  to  determine  how  far  it,  with  other  cir* 
comstaQoes,  conduces  to  prove  the  issue.    Id. 

dO,  If  there  is  any  evidence  whatever,  however  slight,  pertinent  to  the  issue, 
the  court  should  not  take  it  from  the  Jurv  and  direct  their  verdict,  even  if  it 
is  satisfied  that  it  would  grant  a  new  trial  if  a  verdict  should  be  found  upon 
it.     Id. 

81.  The  Jury  can  find  for  the  party  holding  the  affirmative  of  the  issue,  only 
when  there  is  a  preponderance  of  testimony  in  his  favor.  The  degree  of 
preponderance  is  mimaterial,  but  there  must  be  some,  of  which  liiey  are  the 
judges.    Id. 

88.  When  a  suit  is  upon  an  aggregate  account  filed  as  an  exhibit,  it  is  no  sur- 
prise to  the  defendant  to  introduce  and  prove  the  bill  of  items  composing  the 
aggregate,  though  not  filed  as  an  exhibit    Id. 

88.  A  judgment  in  solido,  upon  two  counts,  will  be  reversed  in  toto,  if  errone- 
ous as  to  one.    Id. 

84.  A  part^r  ^ho  has  tried  his  case  upon  a  theorv  involving  the  tacit  conces- 
sion of  a  particular  fact,  will  not  be  permitted  in  the  appellate  court  to  obtain  a 
reversal  of  the  judgment  against  him  upon  a  theory  involving  a  denial  of  that 
fact    Bray's  AdmT  v.  Seligmann's  Adm'r,  658. 

86.  It  Is  a  settled  rule  that  the  decision  of  an  appellate  court  upon  any  ques- 
tion or  questions  actually  in  judgment  and  properly  before  it  for  decision,  is 
binding  m  all  the  subsequent  stipes  of  the  cause.  This  rule  does  not,  however 
apply  to  matters  stated  by  the  appellate  com!  merely  by  way  of  illustration  or 
argument.    Richmond  Street  BV  Co.  v.  Reed,  697. 

88.  Appeal  from  a  decree  rendered  in  term  time  dismissed — a  copy  of  the  ex- 
ceptions not  having  been  furnished  to  the  trial  judge  within  ten  days  after  the 
rising  of  the  court.    In  re  M  First  Mortgage  Bonds,  789. 

PBXFEBBSS  STOCK,  558,  681,  689. 

See  Stock  ahd  Stoceholdbbs,  2,  5,  7,  8,  9. 
PB0M0TEB8. 

1.  Whenever  a  third  party  enters  into  a  contract  with  the  promoters  of  a  rail- 
road, which  is  intended  to  inure  to  the  benefit  of  the  company,  and  it  takes  the 
benefit  of  the  contract,  it  will  be  bound  to  perform  it  Little  Rock,  etc.,  R  R. 
Co.  «.  Perry,  610. 

8.  In  order  to  recover  against  a  corporation  in  an  action  at  law  for  services 
Tendered  before  its  being,  the  plaintiff  must  prove  either  an  express  promise  of 
the  new  company,  or  that  the  contract  was  made  with  persons  then  engaged  in 
its  promotion  ana  taking  preliminary  steps  thereto, and  was  made  on  behiuf  of  the 
new  companv  in  the  expectation  of  the  plaintiff,  and  with  the  assurance  of  the 
projectors,  that  it  would  become  a  corporate  debt;  and  that  the  company  after- 
wara  entered  upon  and  enjoyed  the  benefit  of  the  contract  and  by  no  other  title 
than  that  derived  through  it    Id. 

8.  A  verbal  promise  of  a  corporation  to  pay  a  partv's  claim,  contracted  with 
other  parties  prior  to  the  incorporation,  is  void  by  the  statute  of  frauds,  as  an 
undertaking  to  pay  the  debt  of  a  third  person.    Id. 

PBOXIXATS  AVB  BSXOTS  CAUSE,  407. 

See  Passbngeb,  22. 

QUO  WABBAVTO,  488. 

SeeOFFIGBB. 

The  writ  no  longer  exists  in  Colorado.  Nature  of  the  substituted  remedy 
and  proceedings  thereunder.    Central,  etc.,  R  R  Co.  «.  People,  546. 

BATB8  OF  FBSIOHT,  18.  21,  25,  128,  201, 242,  271.  889,  885. 479. 
See  Cabbisbs,  89.  46.  47,  57;  CoNNBcmro  Linss,  4,  6.  6, 10;  CoHtrriTUTJONikX. 
Law,  10;  DlBORDflNATIOK;  PAfiSKNesB,  8;  Pbnautt,  9. 
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8m  JuHuiMcnoK,  9. 

I.  The  reoeiTer  of  a  railroad  oorporatkm  has  do  power,  withoMk  the  antberHr 
of  the  ChaDcellor,  to  make  a  eontract  which  will  bind  the  trust  Lehij^  Coal  & 
KaT.  Co.  e.  Central  R.  R  Co.  of  N.  J.  479. 

i.  All  coDtracts  made  hr  the  reoeiTer  of  a  nulroad  corporation  are  aobjeet  to 
the  control  of  the  Chancellor,  and  he  may  modify  them,  or  disregard  them  en- 
tirely, as  to  him  may  seem  best.    Id. 

S.  The  funds  in  the  hands  of  a  receiTer  of  a  railroad,  appcMnted  in  a  salt  to 
foreclose  a  mortga|re  executed  by  the  company,  must  be  applied  to  tbe  satisfac- 
tion of  the  lien  of  the  mortgage  creditors  and  not  to  the  payment  of  debts  due  to 
the  general  creditors.    Addison  e.  Lewis,  708. 

4.  These  roles  are  subject  to  this  modification,  however:  the  net  earnings, 
while  the  road  is  in  the  possession  of  a  receiver  appointed  by  the  court,  may  be 
applied  to  the  payment  of  claims  having  superior  equities  to  that  of  the  bond- 
holders.   Id. 

5.  These  claims  are  confined  to  outstanding  debts  for  labor,  supplies,  eqoip- 
ments  or  permanent  improvements  of  the  mortgaged  property,  as  may  WMier 
the  circumstances  of  tlie  particulur  case  appear  to  be  reasonable.    Id. 

6.  When  a  Court  of  Chancery  is  asked  by  railroad  mortgagees  to  appoint  a 
receiver,  pending  proceedings  for  foreclosure,  the  court,  in  the  exercise  €)i  a 
sound  discretion,  may,  as  a  condition  of  iwuing  the  necessary  order,  impose 
such  terms,  in  reference  to  the  pavment  from  the  income,  during  the  receiver- 
ship, of  outstanding  debts  from  labor,  supplies,  equipments  or  permanent  im- 
provements of  the  mortgaged  property,  as  may,  under  the  circumstances  of  Uie 
particular  case,  appear  to  be  reasonable.  If  no  such  order  is  made  at  the  time 
the  receiver  is  appointed,  it  may  be  done  at  anytime  during  the  progress  of 
cause,  if  requirea  in  tbe  due  administration  of  Justice  and  tl^  enforcement  of 
the  equities  of  the  respective  parties.    Id. 

7.  When  the  current  earnings  of  a  railroad,  which  ought,  in  equity,  to  have 
been  employed  to  pay  current  debts  contracted  before  the  receiver's  appoint- 
ment, for  labor,  supplies  and  the  like,  have  been  applied  by  the  company  to  the 
payment  of  interest  due  mortgage  creditors,  to  pay  for  additional  equipmenta 
for  the  road,  or  for  valuable  and  lasting  improvements,  it  is  competent  for  the 
court  to  restore  what  has  been  thus  improperly  diverted,  and  to  direct  such  cur- 
rent debts  to  be  paid  out  of  the  income  in  the  receiver's  hands,  before  anything^ 
derived  from  that  source  goes  to  tbe  mortgase  creditors.    Id. 

8.  This  doctrine  of  restoration  of  the  funds  rests  not  upon  any  ground  of  a 
supposed  lien  of  the  supply  or  labor  creditor  upon  the  earnings  of  thieroad,  but 
upon  the  idea  that  the  officers  of  the  company  are,  in  a  sense,  trustees  of  then 
earnings  for  the  benefit  of  the  different  claims  of  creditors,  and  if  they  give  to 
one  class  of  creditors  that  which  properly  belonged  to  another,  the  court  majf, 
upon  an  adjustment  of  accounts,  so  use  tlie  income  in  its  hands  as  to  restore,  if 
practicable,  the  parties  to  their  original  rights.    Id. 

9.  The  claims  of  the  general  creditors  can  never  take  priority  over  tbe  mort- 
gage  creditors,  except  when  it  is  shown  that  such  general  creditor  has,  upon  the 
principles  of  courts  of  equity,  a  superior  equity  to  the  lien  creditor.  No 
genenJ  rule  can  be  laid  down  on  the  subject,  but  each  daim  must  be  determined 
upon  the  particular  facts  showing  the  peculiar  equity.    Id. 

10.  Pending  action  to  subject  a  railroad  to  sale  for  the  payment  of  its  mort- 
gage  debts,  the  president  and  directors  of  the  company  were  ordered  to  con- 
tinue in  the  possession  and  management  of  itsproperty  of  all  kinds  under  the 
order  of  and  subject  to  the  court;  and  such  officers  were  in  like  manner  to 
continue  to  conduct  and  carr>'  on  the  business  of  the  company  and  to  make 
report  to  the  court,  when  required,  of  the  condition  of  the  property  of  the 
oompanv,  of  its  earnings  and  expenditures,  to  the  end  that  such  orders  miglit  be 
moved  for  as  were  necessary  for  the  protection  of  tbe  property  of  the  company 
and  the  interests  of  all  parties  concerned.  BM,  that  by  this  order  the  president 
and  directors,  and  their  successors  in  office,  were  constituted  receivers  of  the 
court    £z  parte  a  Brown,  723. 

II.  A  change  of  incumbent  in  the  office  of  railroad  receiver  does  not  affect 
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the  status  of  claims  against  the  property  arising  during  the  receivership.  IcL 
IS.  Passengers  over  a  railroad  and  an  employee  of  the  company,  when  en- 
titled to  dam&g;e8  for  injuries  received  while  the  railroad  is  operated  by  a 
receiver,  shoula  be  paid  out  of  the  fund  in  court  realized  from  the  earnings  of 
the  rond  during  the  receivership,  in  preference  to  mortgage  or  other  debts  exist- 
ing at  tLe  time  of  action  brought.    Id. 

18.  Under  action  pending  in  the  name  of  the  state  for  the  foreclosure  of  a 
mortgage  upon  the  property  of  a  raUroad  corporation,  and  the  appointment  of 
a  receiver,  and  on  tne  motion  of  the  Attomey-Qeneral  for  such  appointment,  an 
order  was  passed  by  the  court  in  the  words  following:  "As  the  state  cannot  be 
required  to  give  securitv  as  other  plaintiffs,  it  is  ordered,  that  the  president  and 
directors  of  Uie  Greenville  and  Columbia  Railroad  Company,  under  the  order  of 
and  subject  to  this  court,  continue  in  the  possession  and  management  of  the 
property  of  all  kinds  of  the  said  company ;  and  in  like  manner  continue  to 
conduct  and  carry  on  the  business  of  the  said  company;  that  they  make  report 
to  this  court,  at  such  times  as  this  court  may  require,  of  the  condition  of  the 
property  of  all  kinds  of  the  said  company,  of  its  earnings  and  profits  and  expend- 
itures, to  the  end  that  such  orders  may,  from  time  to  time,  be  moved  for,  as  may 
be  necessary  and  proper  for  the  protection  of  the  property  of  the  said  company, 
and  the  interests  of  all  parties  concerned,  x)ending  litigation."  Hdd,  that  this 
order  constituted  the  president  and  directors  of  uie  corporation  receivers,  and 
that  they  continued  in  the  management  of  the  road  and  its  business,  as  officers 
of  the  court  and  not  of  the  company.     In  re  54  First  Mortgage  Bonds,  789. 

BSMOYAL  07  OAVOBS,  496. 

See  JumsDiCTioK,  8,  4,  5. 

BSOSGAHIZATIOn,  448,  454,  518. 

See  AsBiomcBNT;  Cobporation,  4;  Fobbclosubb. 

1.  One  of  the  largest  bondholders  in  a  railroad  company,  TuHd,  under  the  cir- 
cumstances of  the  case,  to  be  bound  by  a  plan  for  the  reorganization  of  the 
company  after  a  foreclosure  sale.    Matthews  v.  Murchison,  698. 

8.  Said  bondholder  having  received  without  objection  her  portion  of  bonds  in 
the  new  company  and  offered  part  or  the  whole  of  them  for  sale,  KM,  that  she 
was  estopped  from  denying  the  valid  and  binding  nature  of  the  agreement  for 
reorganization.    Id. 

BSPUBVnr,  252. 

See  Bill  of  Ladikg,  6. 

BEBCISnaH,  242. 

See  Coin<BACT,  4. 

BUIA8  A9B  BEGVLATI0V8. 

!•  A  railroad  company  may  make  and  inforce  by  its  agents  reasonable  and 
necessary  rules  for  the  transaction  of  its  business,  and  for  the  proper  and  orderly 
management  of  its  depot  and  other  buildings  open  to  the  public.  These  rules, 
however,  must  be  reasonable  and  such  as  do  not  unnecessarily  infringe  upon 
the  rights  of  the  public  and  others  having  or  carrying  on  business  in  connection 
with  railroad  traffic  and  travel.    Summit «.  State,  802. 

8.  A  regulation  forbidding  hackmen,  pedlers,  expressmen  and  loafers  from 
coming  within  the  passenger  depot  is  reasonable.    Id. 

flCALPDia  TIGXST8,  291. 

See  Tickets,  2 

flIAIi* 

Where  an  appeal  bond  purporting  to  have  been  executed  in  the  name  of  a 
railroad  company  by  its  general  attorney,  has  tne  seal  of  the  corporation  at- 
tached, the  presumption  will  arise  that  tfie  person  using  the  seal  had  ai**^'^^-* 
to  do  so.    Indianapolis,  etc.,  R.  R.  Co.  9.  MorgansCon,  469. 


790  OTDBX. 

HETXOI  of  PlOCm^  69,  887. 

See  Aenrr,  S;  PftAcncB,  16i 

mnWALKI,  1)97. 

See  MuHiciPAUTT,  1. 

fLEIFnitf  OABt. 

1.  SleepiDg-car  oompAoies  are  bound  to  ezerdee  ordinary  care  for  the  aecuiitj 
of  DaMengers*  yalnables.    Woodruff  Sleeping  and  Parlor  Coadi  Go.  •.  Didie, 

8.  A  pasaenger  in  a  Bleeping^»r  upon  retiring  for  the  night  placed  hia  Teat 
containing  hii  watch  and  a  conaiderable  aum  of  money  under  hia  pillow,  lluee 
other  sleeping  cars  were  coupled  to  the  one  in  question*  and  during  a  great  part 
of  the  night  were  all  under  the  charge  of  one  conductor.  Each  car  bad  a  por- 
ter, who  had,  however,  duties  to  perform  inconsistent  with  watching  over  the 
sleeping  passengers.  For  a  part  of  the  night  the  porter  attached  to  the  car  in 
question  was  absent.  When  the  passenger  awoke  in  the  morning  he  found  hia 
▼est  and  the  contenta  thereof  sone.  In  an  action  bj  him  against  the  sleeping- 
car  company  to  recover  the  Talue  of  these  articles,  AM,  that  the  company  hA 
not  taken  reasonable  precautions  to  gaurd  the  plaintiff's  property,  and  that  there- 
fore he  was  entitled  to  recover.    Id. 

S.  Semble,  that  sleeping-car  coinpanies  are  not  liable  either  as  innkeepera  or 
common  carriers  for  personal  goods  stolen  from  the  person  of  an  occupant  of  a 
berth  in  a  sleeping-car.    Id. 

STATimi,  454,  625. 

See  Chabtbb,  2,  8,  4,  5.  6,  7;  Ck>K8TrrunoHAi«  lAw,  6,  7, 11. 

1.  The  statute  law  of  another  state  must  be  proved  like  any  other  fact.  In 
the  absence  of  evidence  the  presumption  is  that  the  common  law  obtains  in  an- 
otber  state.    Eicherburger  v.  Pittsburg,  etc.,  Ify.  Co.  158. 

8.  The  provisions  of  the  Railroad  Act  of  1860  (Chap.  140,  Laws  of  1860)  were 
not  rendered  inoperative  as  to  railroads  runninsr '*over.  under,  throu(|^  or  across 
streets,  by  the  Rapid  Transit  Act,  so  called  (Chap.  606,  Laws  of  1876),  as  by 
the  latter  act  it  is  declared  that  it  "shall  not  be  construed  to  repeal  or  in  any 
manner  to  affect"  the  former.    New  York  e.  Brooklyn,  etc,  R  R  Co.  454. 

8.  At  the  time  of  the  passage  of  the  act  of  1859  (Chap.  484,  Laws  of  1868), 
providing,  among  other  things,  for  the  relinquishment  by  the  L.  I.  Co.  of  the 
right  to  use  steam  power  within  the  city  of  Brooklyn,  it  was  rightfully  run- 
ning its  trains  by  steam  through  Atlantic  avenue.  In  pursuance  of  that  act  it 
relinquished  such  right  in  consideration  of  a  payment  made  to  it,  *which  was 
assessed  upon  property  benefited,  and  the  road  was  thereafter  operated  by  horse 
power  until  1876,  when  the  common  council  of  said  city  passed  a  resolution, 
authorizing  the  use  of  steam  in  drawing  cars  on  said  avenue,  and  the  l^slature 
passed  an  act  (Chap.  187,  Laws  of  1876)  authorizing  such  use  by  the  L.  I.  Co., 
and  immediately  thereafter  the  use  of  steam  power  was  resumed.  In  1879  de- 
fendant under  its  contract  ran  its  cars  on  the  avenue  in  the  same  way.  Held, 
that  the  act  of  1876  removed  the  restriction,  leaving  the  original  charter  power 
of  the  L.  I.  Co.  in  full  force;  that  It  had  the  right  to  determine  what  motive 

e>wer  ahould  be  used,  both  as  to  its  own  cars,  and  as  to  others  which  it  could 
wfully  permit  to  come  upon  its  road;  and  as,  by  its  lease  to  defendant,  the 
latter  was  authorized  to  use  steam  power,  it  could  lawfully  use  it  to  run  Its  cars 
on  the  avenue. 

4.  Under  the  constitution  of  Colorado,  so  much  of  an  act  as  is  not  expresdv 
germane  to  the  subject  expressed  in  the  title  is  without  force.  Central  R  R 
Co.  V,  People,  646. 

STOCK  A9B  8T0CKH0LDXS8. 

1.  On  the  purchase  of  a  railway  company  and  its  franchises  under  execution, 
the  purchasers  by  circular-letter  offered  to  the  old  stockholders  the  privilege  of 
participating  on  equal  terms  in  the  purchase,  on  payment  of  ten  per  cent  cash 
on  their  fuU  paid-up  stock  within  a  specified  time.  Subsequently  an  act  of  the 
jegiaiatare  released  the  road  from  lorfeiture  on  condition  that  the  company 
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should  restore  the  original  stockholders  who  had  paid  for  stock  to  all  the  rights 
they  were  diyested  of  by  the  sale;  provided  that  if  said  stockholders  failed  to  pay 
ten  per  cent  on  the  amount  of  their  stock  within  a  time  specitied  in  the  act  they 
should  forfeit  all  rights  under  it.  A  stockholder  paid  in  the  ten  per  cent,  on  the 
amount  of  original  stock  which  had  been  owned  by  him,  but  after  the  expiration 
of  the  time  limited  for  its  payment  by  the  circular-letter  and  the  legislative  act. 
Watered  stock,  under  a  general  resolution  of  the  company,  was  issued  to  him, 
eight  shares  of  watered  stock  for  one  of  old  stock  actually  paid  up,  but  he  re- 
ceived no  additional  new  stock  to  cover  the  ten  per  cent,  paid  under  circular- 
letter  and  legislative  requirement  In  a  suit  to  compel  the  issuance  of  stock  to 
cover  the  ten  per  cent  paid,  held,  that  having  paid  up  the  ten  per  cent  after 
the  time  limiteid  by  the  circular-letter  and  legislative  enactment,  and  received 
sew  stock  in  lieu  of  his  original  stock,  he  was  not  entitled  to  recover.  Van  Al- 
styne  e.  Houston,  etc.,  R.  K.  Co.  447. 

8.  Where  stock  is  issued  and  accepted  as  preferred  stock  on  which  interest  is 
payable,  AM,  that  the  holders  thereof,  and  their  assigns,  having  accepted  it,  and 
received  interest  on  it  for  several  years,  are  estopped  from  questioning  the  power 
of  the  company  to  issue  such  preferred  stock.    Branch  v.  Jesup,  558. 

8.  Right  of  single  stockholder  to  restrain  by  injunction  ultra  vires  and  unlaw- 
ful act  on  the  part  of  a  corporation.    Elkins  «.  Camden,  ete.,  R.  R  Co.  690. 

4.  The  terms  "stock"  and  "capital  stock"  considered,  and  held,  that  stock 
when  used  in  reference  to  corporations,  and  in  connection  with  the  privilege  of 
subscribing  thereto,  means  capital  stock.  State  ex  rel.  e.  Cheraw,  etc.,  K.  R. 
Ck>.  681. 

ft.  An  act  of  the  legislature  authorized  the  issue  of  bonds  by  a  county  "in 
subscription  for  preferred  stock"  of  a  railroad  company,  and  the  act  provided 
that  the  county  "  shall  receive  from  the  company  preferred  stock  to  the  amount 
of  the  said  bonds,  which  preferred  stock  shall  bear  interest  at  the  rate  of  seven 
per  cent  per  annum."  Held,  that  this  preferred  stock  meant  capital  stock,  differ- 
ent from  other  capital  stock  only  in  the  preference  given  to  it  in  the  matter  of 
dividends.    Id. 

6.  A  certificate  of  stock  tendered  by  the  company  to  the  county  setting  forth 
that  the  county  was  entitled  to  the  stated  amount,  but  impliedly  declaring  it  not 
to  be  capital  stock,  was  not  suflicient;  and  there  was  no  error  in  a  writ  of  man- 
damus prescribing  a  form  of  certificate  in  substantial  compliance  with  the  terms 
of  the  act.    Id. 

7.  A  demand  by  the  county  made  upon  the  railroad  company  for  certificates 
of  preferred  stock,  although  the  demand  did  not  specify  the  precise  character  of 
the  certificates,  was  suflSciently  definite  to  warrant  this  subsequent  proceeding 
by  mandamus.    Id. 

8.  After  the  issue  of  common  stock  by  a  railroad  company,  a  supplement  to 
its  charter  was  passed,  which  authorized  the  issue  of  preferred  stock,  on  the  fol- 
lowing conditions:  "That  when  so  issued,  .  .  .  the  holders  thereof ,  respectively, 
shall  be  entitled  to  receive  dividends  on  the  same,  not  to  exceed  seven  per  cen- 
tum per  annum,  before  any  dividend  shall  be  set  apart  or  paid  on  the  other  and 
ordinary  stock  of  said  company."  In  some  years,  dividends  of  seven  per  cent 
or  less  were  declared  on  the  preferred  stock  alone,  and  in  other  years  such  divi- 
dends were  declared  on  both  the  'preferred  and  common  stock.  Held,  that  a 
holder  of  the  preferred  stock  was  not  entitled  to  annual  dividends  thereon  at  a 
fixed  rate,  but  only  to  dividends  out  of  the  annual  profits,  but  when  such  profits 
had  been  earned,  he  was  entitled  to  a  dividend  of  seven  per  cent  therefrom,  be- 
fore any  dividend  could  be  paid  on  the  common  stock.  Elkins e.  Camden,  etc., 
R  R  Co.  889. 

9.  The  silence  or  failure  of  a  former  owner  of  such  preferred  stock  to  object 
to  the  declaring  of  any  dividends  on  the  common  stocK  until  after  he  had  been 
paid  seven  per  cent  on  his  own,  will  not  estop  the  present  owner  thereof  from 
asserting  his  claim  to  re-imbursement  to  that  extent  out  of  the  future  profits.   Id. 

10.  One  8.  purchased  and  paid  for  thirty  shares  of  defendant's  stock,  directing 
the  treasurer  at  the  time  to  set  it  aside  in  the  name  of  T.  plaintiff's  testator,  and 
that  he  (8.)  would  let  him  know  whether  to  deliver  it  to  Y.  and  what  to  do  with 
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U  at  iome  fdtare  time.  Tlw  treunrer  ianied  m  reoeipi  sUtiD;  tbaX  he  had  re- 
emtd  the  porrtweti  price  from  T.,  which  noript  came  hito  the  poteearion  of  the 
latter,  in  what  war  it  did  not  sppear;  T.  had  married  a  nieoe  of  8.,  fired  in  his 
funily,  and  liad  adopted  a  cliild  in  whom  8.  took  a  qiecial  intereBt  Afterward 
8.  ton  T.  that  he  could  make  the  sharea  but  twentj-eercn,  and  as  the  receipt 
bad  been  made  oat  to  hfan  he  would  want  an  order  for  the  three  shares.  T. 
tberenpon  care  an  <»der  directing  the  company  to  transfer  three  shares  of  tlie 
stock  then  held  by  turn,  as  8.  misht  direct  No  certificate  of  the  slock  was  erer 
tasoed.  When  a  diridend  had  been  declared  thereon,  8.  directed  T.  to  go  to 
the  olBce  for  it,  that  he  had  had  the  diridends  made  out  in  his  name,  and  they 
would  support  or  help  support  the  child,  and  the  (firidends  were  paid  to  T.  by 
the  direcuon  of  &  until  the  death  of  T.  After  the  slock  had  been  thus  piaoed 
in  the  name  of  T.,  his  wife  died;  he  married  acain,  and  his  second  wife  ceased 
to  care  for  the  child.  In  an  action  to  compel  defendant  to  issue  to  plaintiff  a 
certificate  of  the  slock,  hM,  that  there  was  no  ralid  gift  of  the  stock,  as  it  waa 
dearly  not  the  intent  of  a  to  rest  the  title  in  T.  for  himself  but  to  create  a  trast 
for  the  benefit  of  the  child,  nor  was  it  his  intent  tiialT.  should  control  the  stodc. 

Also  hdd^  that  this  defense  was  arailable  to  defendant.  Jackson  a.  Twenty- 
Ifaiid  St.  &  R  Co.  54a 

IL  Where  a  partnerBhip  owns  stock  in  an  insolrentcorporaticm,  a  member  of 
the  firm  will  be  fiaUe  to  an  execution  against  himself  iacfiridoidly  as  a  stock- 
holder, <m  motion  of  a  creditor  of  the  corpontion,  whererer  the  firm  would  be 
•■Meet  to  such  Uafaili^.    Bray's  Adm'r  e.  Seligman's  Adm'r,  658. 

It.  By  a  statute  of  Missouri,  stockholders  of  a  corporation  at  its  dinohitioii 
are  liahfe  for  its  debts;  but  it  is  prorided  that  no  person  holding  stodc  as  execu- 
tor, administrator,  guardian,  or  trustee,  and  no  person  holding  stock  as  collateral 
ncaiity,  shall  be  persoaally  sabject  to  such  liaUHty,  bat  the  persons  pledging 
flodi  stock  dmll  be  consideied  as  holding  the  same  said  liable;  and  the  esiaten 
and  fonds  in  the  hands  of  executors,  etc.,  shall  be  liable.  Atf,  that  persons  to 
whom  slodc  of  a  corporation  Is  pledged  as  coUateral  security  by  the  corporation 
itself  are  within  the  exemption  of  the  statute.  Burgess  a.  Seugman  et  id.  foe- 
cvton,  655.  That  certificates  of  the  slock,  absolute  on  their  face.  Issued  to  a 
cndilor  as  collateral  security,  or  in  trast»  may  be  shown  to  be  so  hehl  by  eri- 
dence  Inpaia.    Id. 

VL  That  the  holder  of  such  stock  ss  coUatend  security,  or  in  trust,  thourii  he 
Tote  on  such  stock,  is  not  thereby  estopped  from  showing  that  the  stock  belonga 
te  the  company  and  not  to  him,  and  that  he  only  hoMs  it  as  coUamal  security. 
Id. 

14.  To  sustain  a  claim  of  a  right  by  contract  to  rote  stock  In  a  corporation 
without  increasing  the  obligations  of  a  stockholder,  it  must  appesr  that  at  the 
time  the  slock  was  roCed  there  was  a  contract  in  force  anthorlamff  the  holder  to 
Tole  it.  Hence,  where  a  corporation  deposited  its  own  impaid  and  unBUbeerfbed 
stock  with  a  banking  firm  ss  security  for  adrances  to  the  corporation,  to  be  held 
by  the  firm  for  the  period  of  one  year,  bnt  with  no  prorlsion  forrotinstiiestodk, 
and  after  the  lapse  of  the  ymr  the  firm  did  rote  it  and  thereby  elected  ttieirown 
board  (rf  directom  and  so  ultimately  obtained  compleleccmcrol  of  the  corporatloB; 
heid,  that  th^^  therdiy  brought  themselres  withm  the  rule  of  Uabiiity.  Ftaher 
a.  Sellgman,  670.  = 

16.  One  who  would  be  estopped  to  deny,  as  agamst  a  corponlioa,  that  he  Is  a 
stockholder  thereof,  will  also  be  held  estopped  as  against  a  Judgment  creditor  of 
the  corporation.    Id. 

VL  No  peraen  will  be  regarded  ss  holding  stock  as  a  "CrasteeT  or  by  way  of 
"coUatoal  security,'*  witbin  the  meaning  of  section  9,  Wagner's  Statutes;  page 
SOI,  and,  therefore,  exempt  from  liability  ss  a  stockholder,  unless  it  lias  come 
into  his  possession  by  original  subscription  as  trustee  for  some  person  ether  than 
the  corporation,  or  by  deriratire  title  as  trustee,  or  by  way  of  collateral  secnritr 
after  it  has  alrrady  been  issaed  by  the  corporation  In  the  ordinary  course  of  busi- 
ness.   Id. 

17.  Gouita  will  be  sedulous  in  their  endearors  to  defeat  all  schemes  and  contri* 
ranees  whereby  partks  may  seek  to  reoeire  and  enjoy  the  benefits  and  pri  vSeges 
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izKodent  to  the  position  of  a  stockholder  and  al  tlw  same  time  to  be  exonerated 
from  the  burdens  imposed  by  law.    Id. 

18.  After  a  sale  of  stock  in  a  railroad  company  by  tlie  owner  to  whom  the  cer- 
tificate had  issued,  the  sale  being  evidenced  by  assignment  and  deliveiy  of  the 
certificate,  and  after  the  purchaser  had  surrendered  said  certificate  to  the  com> 
pany  and  received  in  lieu  thereof  a  certificate  in  his  own  name,  the  transaction 
being  properly  evidenced  on  the  books  of  tlie  corporation,  the  original  certificate 
and  the  rights  of  the  original  owner  were  extinguished,  so  that  a  subsequent 
assignment  of  said  stock  by  said  original  owner  to  another  party  would  pass  no 
right  or  title  thereto.    Houston,  etc.,  R  R  Co.  9.  Van  Alstyne,  666. 

19.  If  by  mistake  a  new  certificate  of  stock  has  also  issued  to  the  second 
assignee,  he  not  being  a  purchaser  for  value  and  without  notice,  wiU  not  be 
entitled  to  the  rights  of  an  owner  of  stock.    Id. 

SO.  It  seems  tmtt  this  is  so,  although  the  first  purchaser  was  the  secretary  of 
the  company,  and  as  such  by  mistake  issued  the  certificate  to  the  second  as- 
signee.   Id. 

81.  The  second  assignee,  being  a  director  of  the  company  and  in  a  positioa  to 
know  its  affairs,  cannot  avail  himself  of  the  mistake.    Id. 

88.  The  railroad  company  had  resolved  to  increase  its  stock  eight-fold  by  sub- 
stituting for  the  original  certificates  new  certificates  on  the  basis  of  eight  for  one; 
JkM,  that  a  suit  by  the  second  assignee  to  enforce  his  right  to  these  new  certifi- 
cates was  substantially  a  suit  for  special  performance.    Id. 

88.  Under  the  law  of  California  no  assessment  can  be  levied  on  fully  pcdd-up 
stock.    Santa  Cruz  R  R  Co.  e.  Spreckles,  679. 

STORAOB  Iir  TmAVSITir. 

1.  In  the  absence  of  evidence  showing  that  a  railroad  coinpany  had  a  general 
freight  agent  at  the  point  in  question,  notice  of  stoppage  of  goods  In  transitu 
given  to  a  station  agent  at  the  point  of  destination  is  sufficient  notice  to  the  com- 
pany.   Poole  V.  Houston,  etc.,  R  R.  Co.  197. 

8.  F.,  a  merchant  at  Dardanelle,  ordered  goods  of  W.  B.  A  Co.,  merchants  at 
St.  Louis.  They  sent  the  order  to  L.  A.  &  Co.,  merchants  at  New  Orleans,  with 
directions  to  ship  the  goods  to  F.  at  Dardanelle,  and  send  them  the  bill  and  bill 
of  lading.  L.  A.  &  Co.  filled  the  order,  shipped  the  goods  to  F.,  and  sent  the 
biB  and  bill  of  lading  to  W.  B.  &  Co.,  and  charged  the  coods  to  them,  and  they 
charged  them  to  F.  During  the  transit  W.  B.  &  Co.  failed,  and  L.  A.  &  Co., 
claiming  the  right  of  stoppage  in  transitu,  demanded  the  goods  of  the  M.  A  L. 
R.  R.  R  Co.,  who  were  transporting  them  to  F.,  and  the  company  delivered 
them  up  to  them.  F.  then  sued  the  company  for  the  value  of  the  goods.  Held, 
that  L.  A.  &  Co.  were  not  the  vendors  of  F. ;  there  was  no  privity  between  him 
and  them,  and  they  had  no  right  to  stop  the  goods,  and  the  defendant  was  liable 
to  P.  for  their  value.    Memphis,  etc.,  R  R  Co.  e.  Freed,  212. 

8.  Upon  the  consignment  of  goods  the  title  becomes  vested  in  the  consi|piee, 
absolutely  and  against  idl  the  world,  subject  only  to  the  carrier's  lien  for  freight, 
and  the  consignor's  right  of  stoppage  in  transitu  upon  the  consignee's  insolvency. 
Id. 

SUBSCnUFTIOV. 

1.  A  promissory  note,  payable  to  the  treasurer  of  the  Chicago  and  Canada 
Southern  Bailway  Company,  was  made  ' '  in  consideration  of  the  construction  of  " 
the  railway  through  or  within  half  a  mile  of  the  village  of  Dundee  **  within 
three  years  after  mis  date,  and  the  building  of  passenger  and  freight  depot"  at 
Dundee;  and  it  was  made  pavable  "  in  thirty  days  after  said  road  and  depot  are 
constructed  as  aforesaid. "  The  articles  of  incorporation  of  the  railway  company 
named  Chicago  as  one  of  the  termini.  The  track  was  laid  through  Dundee,  and 
the  depot  put  up,  but  instead  of  extendiiuf  the  road  to  Chicago  it  was  connected 
with  other  routes  at  a  point  b^ond  Dundee,  so  as  to  form  a  through  line.  ifeM, 
that  the  promise  was  made  to  afford  aid  in  constructing  the  road,  and  was  in- 
tended to  be  payable  in  case  of  the  completion,  as  agreed,  of  the  portion  btiilt. 
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r^ardlesa  of  the  failure  to  extend  it  to  Chicago  within  three  yean,  assttpulatecL 
Btowell  0.  Stowell,  696. 

5.  la  an  action  upon  a  aubecription  in  the  form  of  a  note,  to  aid  in  the  oon- 
Btruction  of  a  railroad,  it  was  competent  for  the  defendant  to  show  by  the  sub- 
scription papers  and  by  Uie  declarations  of  the  agent  who  procured  the  note,  that 
the  railroad  was  to  be  built  between  certain  points.  The  leasing  of  a  part  of  the 
road  between  two  points  is  not  a  compliance  with  the  contract  to  construct  a 
road  between  said  points.    Lawrence  v.  Smith,  604. 

8.  Where  suit  is  Drought  to  recover  a  subscription  to  a  railroad  company,  made 
before  the  organization  of  the  company,  it  is  necessary  to  a  recovery  that  the 
complaint  should  show  that  the  steps  essential  to  bring  the  corporation  into  ex- 
istence were  duly  taken.    Richmond  Street  R.  Co.  «.  Reed,  697. 

4.  In  such  case  it  is  idso  necessary  under  the  provisions  of  the  Rev.  Stat,  of 
the  State  of  Indiana,  g  4148,  to  show  that  the  contract  of  subscription  contained 
inter  alia  a  spedflcation  of  the  number  of  the  directors  of  the  proposed  corpora- 
tion.   Id. 

6.  Where  one  subscribes  a  pap«r  whicli  in  express  terms  professes  to  constitute 
articles  of  association,  and  contains  provisions  showing  that  to  be  the  character 
its  subscribers  intend  it  to  bear,  it  cannot  afterwards,  without  the  consent  of  the 
subscribers,  be  transformed  into  a  more  preliminary  agreement.    Id. 

6.  Where  such  articles  contain  a  clause  providing  that  when  the  full  amount 
of  the  capital  stock  is  subscribed  any  two  of  the  subscribers  may  call  a  meeting 
for  the  purpose  of  effecting  an  organization  and  incorporation,  and  for  electing 
directors,  at  which  meeting  any  three  or  more  subscribers  may  proceed  to  or- 
ganize, as  aforesaid,  this  will  not  be  construed  to  constitute  a  delegation  of 
authority  by  any  subscriber  to  increase  the  capital  stock,  increase  his  own  lia- 
bility, or  in  anj  other  way  to  change  the  effect  and  character  of  the  original  con- 
tract of  subscnption.    Id. 


1.  Where  a  foreclosure  suit  was  brought,  and  the  municipal  corporation 
within  which  the  mortgaged  property  was  situate  was  allowed  to  intervene  and 
net  up  a  claim  for  taxes  thereon,  hela,  that  the  order  of  the  circuit  court  reject- 
ing such  claim  is  binding  upon  the  corporation,  and  where  Uie  amount  of  taxes 
is  sufficient  to  give  this  court  Jurisdiction  the  corporation  is  entitled  to  an  ap- 
peal.   Cit^  of  Savannah  «.  Jesup,  578. 

8.  Certain  taxes  assessed  bv  the  Cit^  of  Savannah,  for  the  years  1877  and 
1878,  upon  lands  situate  within  its  limits,  and  belonging  to  the  Atlantic  and 
Gulf  R.  R.  Co.,  held  to  be  unauthorized  bv  law.    Id. 

8.  I  f  a  party  pays  taxes  on  land  which  belongs  to  another,  under  the  mistaken 
belief  of  ownership,  a  court  of  equity  will  not  grant  him  any  relief  by  which  he 
may  be  reimbursed  the  sum  paid.    St.  Louis,  etc.»  R  R  Co.  e.  Mather,  600. 

TSLEO&AFH,  476, 

See  Ihjuhction,  1. 

TSBimnrs. 

By  defendant's  charter,  its  terminus  in  Brooklyn  was  "at  or  near  Atlantic 
avenue,"  its  line,  as  shown  upon  the  map  and  survev  filed,  stopped  twelve  feet 
south  of  the  south  line  of  the  avenue.  It  acquired  tne  right  to  run  its  cars  upon 
the  tracks  of  L.  I.  Co. ,  whose  road  was  constructed  along  the  center  of  the 
avenue,  and  tracks  were  constructed  by  the  L.  I.  Co.  conuectinff  those  of  the 
two  roads;  similar  curved  tracks  had  long  been  used  by  theL.  I.  Company  to 
reach  its  depot  south  of  the  avenue  and  for  other  purposes.  The  L.  I.  Co. 
by  its  charter  had  the  right  to  build  such  appendages  as  it  deemed  necessary,  and 
branches  when  land  was  offered  without  expense.  Held,  that  by  defendant's 
charter  its  terminus  was  not  necessarily  south  of  the  avenue,  and  there  was 
nothine  therein  to  prevent  it  from  making  such  terminus  in  the  center  thereof, 
where  it  could  connect  with  the  other  roaa ;  that  Uie  connecting  tracks  were  au- 
thorized by  the  charters  of  the  two  companies,  and  the  provision  of  the  act  of 
1860  (§  26,  subd.  6),  authorizing  railroad  companies  to  connect  their  roads,  and 
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in  no  respect  could  they  be  considered  as  a  separate  and  independent  line,  and 
so  requiring  all  the  steps  necessary  to  a  newly-organized  street  railway.  New 
Yorli  f>.  Brooklyn,  etc.,  R.  R.  Co,  464. 

TICZST,  807,  848. 

See  Passengbr,  13,  19. 

1.  The  purchase  of  a  ticket  by  a  person  on  a  company's  railway,  between 
two  stations,  creates  the  relation  of  carrier  and  passenger  between  them,  with  all 
the  duties  the  law  imposes  on  each.    Wabash,  etc.,  R.  R.  Co.  v.  Rector,  264. 

2.  Where  a  person  purchases  a  railroad  ticket  from  a  dealer  outside  the  limits 
of  this  state  who  is  not  an  authorized  agent  of  the  company,  he  may  maintain 
an  action  in  the  courts  of  this  state  against  the  company  for  a  refusal  to  carry 
him  on  said  ticket,  notwithstanding  the  provisions  of  the  Act  of  May  6, 1868  (r. 
Li.  682),  making  it  unlawful  for  an  unauthorized  party  to  sell  railroad  tickets  in 
this  Commonwealth.    Sleeper  v.  Penna.  R.  R.  Co.  291. 

8.  A  regulation  of  a  railroad  company  providing  for  the  sale  of  tickets  at  a 
reduced  rate,  upon  condition  that  they  be  used  only  by  the  persons  purchasing 
the  same,  is  reasonable  and  proper,  and  a  third  party  cannot,  by  purchasing 
such  ticket,  acquire  the  right  to  travel  ou  the  same.  A  party  holding  such  ticket, 
who  refused  to  pay  his  fare  and  was  expelled  from  the  cars,  cannot  recover 
damages  therefor.     Post  v.  Chicago,  etc.,  R.  R.  Co.  845. 

4.  Where  a  non-transferable  ticket  contained  a  condition  that  "I  failing  to 
comply  with  this  agreement,  either  of  these  companies  may  refuse  to  accept  this 
ticket,  held,  that  this  did  not  nve  the  conductor  the  right  to  take  it  up,  but 
merely  to  refuse  to  receive  it.  Id. 

5.  The  measure  of  damages  in  such  case  would  not  exceed  the  value  of  a 
ticket  of  the  same  class  between  the  points  named.     Id. 

6.  A  passenger  holding  a  ticket  the  limitation  of  which  has  expired,  cannot 
insist  that  the  conductor  shall  take  it,  in  violation  of  a  regulation  of  the  company 
requiring  the  conductor  to  demand  train  fare  of  persons  without  tickets,  although 
he  may  have  an  understanding  or  contract  with  the  station  agent  of  whom  me 
ticket  was  purchased  that  it  would  be  received  after  the  time  limited  on  the  face 
of  it;  'and  on  the  refusal  to  pay  the  fare  ejection  from  the  train  was  not  wrong- 
ful. And  the  measure  of  damages  in  a  suit  for  a  breach  of  the  alleged  contract 
is,  in  the  absence  of  proof  of  any  special  damage  by  delay,  only  the  price  of  the 
extra  fare  demanded  and  paid  for  transportation  to  the  place  of  destination. 
Hall  V,  Memphis,  etc.,  R.  R.  Co.  848. 

TIXE-TABLE. 

The  time-table  of  a  railway  company,  which  on  its  face  announces  that  it  is 
for  the  government  and  information  of  employees  onl^,  and  in  terms  reserves  to 
the  company  the  right  to  vary  therefrom  at  pleasure,  is  not  admissible  in  evi- 
dence in  a  suit  for  damaj^  against  the  company  for  not  stopping  the  train  at  a 
1)lace  mentioned  in  the  time-table,  but  at  which  no  station  was  ever  really  estab- 
ished.    Beauchamp  «.  International,  etc.,  R.  R.  Co.  807. 

TOLLS,  271. 

See  Passenobb,  9. 

A  toll  road  company  organized  under  the  incorporation  act  of  Colorado  of 
1864  (Laws  1864,  p.  66,  §  28)  may  not  establish  and  collect  tolls  at  two  gates 
distant  less  than  ten  miles  from  each  other.  Central  etc.,  R.  R  Co.  v.  People. 
646. 

TB07EB,  76. 

See  Bill  of  Ladino,  1 ;  Cabribr,  16;  Damages,  4. 

Where  ties  were  taken  and  used  by  the  sub-contractor  for  building  a  railroad, 

and  the  road  was  in  use  before  it  was  delivered  to  the  company,  the  owner  of 

.the  ties,  after  waiting  until  they  had  become  realty,  cannot  Sring  trover  against 

the  company  as  for  their  conversion.    Detroit,  etc.,  R  R.  Co.  «.  Busch,    151. 
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Bee  OABmsHMBHT. 
ULntA  TOMB, 

1.  The  Soath  Geonui  end  FloridaR  R  Co.,  hmymg  power,  by  its  charter,  to 
ooDstruct  a  railroad  mm  Albany  to  ThomasYille,  Q^rgia,  and  from  Thomaa- 
Tille  to  the  Florida  line,  and  alao  power  to  purchase  and  sell  all  kinds  of  prop- 
erty of  ereiy  natoie  and  quality,  and  to  incorporate  its  stock  witli  that  of  any 
other  company,  contncted  with  the  Albany  and  Gulf  R.  R  Ck).  to  construct  its 
road  from  Thomasrille  to  Albany,  and  to  sell  and  deliver  it  to  the  latter  com- 
pany in  sections  as  completed,  together  with  the  franchise  of  using  the  same, 
and  to  incorporate  its  stock  crnted  for  building  said  road  with  that  of  the  Albany 
and  Gulf  R  R  Go.  Held,  thai  this  oontxact  was  not  ultra  Tires.  Branch  e. 
Jesnp.  568. 

8.  The  Albany  and  Gulf  R  R  Co.  had  the  same  general  power,  exo^t  that 
of  incorporating  its  stock  with  that  of  other  companies,  and  had  the  right  under 
its  charter  also  to  construct  a  railroad  from  Thomasrille  to  Georgia.  Mdd,  that 
it  was  not  acting  ultra  Tires  to  make  the  purchase  of  said  road  and  franchises  as 
aboTe  stated,  and  to  pay  for  the  same  by  issuing  its  own  stock  therefor,  which 
was  deliTcred  to  and  accepted  by  the  contractors  m  lieu  of  the  stock  of  the  South 
Georgia  and  Florida  R  K.  Co.,  which  latter  stock  they  had  subscribed  for  and 
agreed  to  take  in  pavment  for  llie  work  of  construction.    Id. 

S.  A  resolution  of  the  directors  of  a  railroad  company  to  assume  certain  debts 
and  to  buy  a  majority  of  the  stock,  bonds,  and  equipment  of  a  rival  railroad  is 
ultra  Tires,  and  incapable  of  ratifkaition  by  the  stockholders.  Elkins  v.  Cam- 
den, etc,  R  R  Co.  590. 

4.  The  state  only  can  take  advantage  of  the  incapacity  of  a  corporation  under 
its  charter  topurchase  and  hold  the  stock  of  another  corporation.  Matthews  v. 
Murchison,  6fe. 

▼AeXS,  158. 

Bee  Exemption  Law,  1. 
WHASYB8,144. 

See  CoRTRACT,  3. 

WAXSHOUSKMJU,  419. 

See  Cabriebs,  02. 

1.  In  an  action  for  damages  sgunst  a  rail  war  company  to  recoTer  the  value  of 
goods  lost  by  the  alleged  negligence  of  the  defendant,  it  appeared  that  after  the 
arrival  of  tlie  goods  they  were  placed  on  a  platform  at  the  depot  for  the  conTen- 
ience  of  deliTery  to  consignees,  and  remuned  there  for  nearly  two  days;  notice 
of  their  arriTal  was  giTcn  the  pUintiff,  who  paid  the  freight  charges 'with  full 
knowledge  of  the  place  of  deposit,  but  failed  to  rcmoTc  them  on  account  of  his 
inability  at  the  time  to  procure  the  serTices  of  city  draymen  for  that  purpose, 
and  in  the  afternoon  of  the  second  day  they  were  destroyed  by  flre,  together  with 
much  of  defendant's  property.    Hdd, 

There  was  a  deliTcry  m  law  of  the  goods  to  the  plaintiff  consignee,  which 
exonerated  the  defendant  company  from  liability  as  warehousemen.  Chalk  t. 
Charlotte,  etc.,  R  R  Co.  108. 

5.  The  fact  that  the  fire  originated  in  a  steam  cotton  compress,  erected  on  the 
company's  premises  with  its  permission  but  not  under  its  control,  does  not  con- 
stitute negligence  in  the  defendant,  the  permission  to  erect  the  same  not  being 
the  proximate  cause  of  the  injury  sustained  by  the  plaintiff.    Id. 

8.  In  an  action  sninst  a  war^ousenmn  proof  of  demand  and  refusal  to  de- 
liver property  stom  with  him  constitutes  prima  facie  CTidence  of  n^li^nce. 
If  it  appears,  howcTer,  that  the  property,  when  demanded,  was  consumed  by 
lUe,  the  burden  of  proof  is  on  Uie  bailor  to  show  that  the  flre  resulted  from  some 
no^igence  or  want  of  care  on  the  part  of  the  warehouseman.  Wilson  e.  S.  P. 
RR  Co.  161. 

4»  Direct  and  positiTC  cTidence  of  n^;ligenoe  as  a  fact  is  not  in  such  case  r& 
quired,  any  circumstances  which  tend  to  prove  it  or  from  which  it  may  be  rea- 
■onahly  inferred  are  sufficient    Id. 

i.  In  an  action  for  negligence  it  is  error  for  the  court  to  award  a  nonsuit  unlflH 
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there  is  no  evidence  at  all  of  the  negligence,  or  a  mere  scintilla,  wholly  insufficient 
for  the  consideration  of  the  Jury,  or  unless  the  facts  are  agreed  upon  or  admitted 
and  in  the  judgment  of  tlie  court  are  insufficient  to  constitute  a  cause  of  action. 
IdL 

6.  In  an  action  against  a  railroad  company  to  recover  damages  for  the  loss  of 
certain  bales  of  wool  destroyed  by  fire  while  in  the  defendant's  warehouse, 
plaintiff  proved  that  in  the  evening  the  warehouse-keeper  took  a  lamp  into  a 
small  wooden  room  adjoining  the  office,  made  his  toilet,  and  afterwaras  took 
the  lamp  with  him  into  the  warehouse,  blew  it  out  and  locked  the  place  up. 
Soon  after  the  fire  in  question  took  place,  originating  near  the  spot  where  the 
lamp  had  been  left,  lleld,  that  there  was  eviaence  to  go  to  the  jury  that  the 
fire  had  been  occasioned  by  the  careless  or  negligent  use  or  extinguishment  of 
the  lamp. 

7.  It  was  not  error  in  the  above  case  to  refuse  to  strike  out  that  clause  of  the 
complaint  which  aUeged  that  defendant  owned  and  operated  a  railroad.  There 
was  nothing  in  this  to  irritate  or  excite  the  prejudices  of  the  jury  against  the 
defendant    Id. 

8.  The  duty  of  a  carrier  is  to  carry  freight  to  the  place  directed,  and  if  the 
consignee  is  not  there  to  receive  it,  to  store  it  for  him.  Upon  the  storage  of  the 
freight  the  carrier  is  liable  as  a  warehouseman  only.  Butler  «.  East  Tennessee, 
etc.,  R  R.  Go.  249. 
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